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Extend  to  whom  and  what.  •  A.  398 
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Eouity, 
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(A)  ^5  Judicial     What  is. 

1.  /^RANTING  commiffiofjs  by  Lord  Chancellor  //  not  a 
^  judicial  a£l,  but  only  an  aft  of  femce.  D.  212.  pi.  33. 
Pafch.4Eliz. 

2.  Admitting  a  copyholder  is  not  any  judicial  aft ;  for  there  need 
not  be  any  of  the  fuitors  there,  who  are  the  judges.  Le.  289. 
Trin.  26  Eliz.  B.  R.  in  Lord  Dacre's  Cafe. 

3.  Examining  a  feme  covert  copyholder  by  the  fteward  of  a  ma-* 
nor  is  a  judicisd  aft.  Cro.  £-717.  Mich.  41  &  42  Eliz.  C.  B. 
in  Cafe  of  Erifli  v.  Reeves. 

4.  k  recogmfance  is  a  judicial  aft.  Arg.  Noy.  157.  in  the 
grand  Cafe  of  the  Habeas  Corpus. 


( 


(B)    Judicial  Opinion^  or  DeterminattonJ 

I.   JUDICIAL  decifionsy  as  far  as  they*  refer  tb  the  laws  of 
J  this  kingdom,  are  for  the  matter  of  them  of  three  kinds* 
I  ft.  They  are  either  ywr/?»  at  have  their  renfonsfmgly  in  ihe  laws  and 
cuftoms  of  this  kingdom  \  as  who  ihall  fucceed  as  heir  to  the  an- 
ccftor  5  what  is  the  ceremony  requifite  for  paflJng  a  freehold  ? 
what  eftate,  and  how  much  the  wife  fhall  have  for  her  dower  ? 
and  many  fuch  matters,  wherein  the  ancient  and  exprefs  laws 
of  the  kingdom  give  an  exprefs  d.ecifion,  and  the  judge  feems  on- 
ly the  inilrument  to  pronounce  it ;  and  in  thofe  things,  the  law 
or  cuftom  of  the  realm  is  the  only  rule  and  meafure  to  judge  by, 
and  in  reference  to  thofe  matters,  the  decifions  of  Courts  arc 
the  eonfervatories  and  evidences  of  thofe  law^.  Or  2dly.  They  are 
fuch  decifiQns,  as  by  ivay  of  deduBion  and  illation  upon  thofe  laws 
are  firmed  ox  AcAvLCtA  \  as  for  the  purpofe,  whether  of  shi  eflate 
thus  or  thus  limited  the  wife  fliall  be  endowed  ?  Whether,  if 
Vol,  XV.  B  thus 


thus  or  thus  limited,  the  heir  may  be  barred  ?  and  infinite  mor# 
of  the  like  complicated  queftions.     And  herein  the  rule  of  deci« 
fion  is ;  iirft,  the  common  kiw  and  cuftom.  of  the  realm,  which 
is  the  great  fubftratum  that  is  to  be  maintained ;  and  then  autho- 
rities or  decifions  of  former  times  in  the  fame  or  the  like  cafes  ; 
and  then  the  reafon  of  the  thing  itfelf.  3dly.  Or  they  zxtfuch  as 
feem  to  have  no  other  guide  hut  the  common  reafon  of  the  things  unlefs 
the  fame  point  has  beenformerly  decided^  as  in  the  expofition  of  the  in- 
tention of  claufes  in  deeds,  wills,  covenants,  &c.  where  the  very 
fenfeof  the  words,  and  their  pofitions  and  relations  give  a  rational 
account  of  the  meaning  of  the  parties,  and  in  fuch  cafes  the  judge 
does  much  better  herein,  than  what  a  bare  grave  grammarian  or 
logician,  or  other  prudent  men  could  dp ;  for  in  many  cafes, 
there  have  been  former  refolutions,  either  in  point,  or  agreeing 
in  reafon  or  analogy  with  the  cafe  in  queftion  \  or  perhaps  alfo, 
the  claufe  to  be  expounded  is  mingled  with  fome  terms  or  claufes 
that  require  the  knowledge  of  the  law  to  help  out  with  the  con- 
C     *   .  J  ftruftion  or  expofition  ;  both  which  do  often  happen  in  the  fame 
cafe ;  and  therefore  it  requires  the  knowledge   of  the  law  to 
render  and  expound  fuch  claufes  and  fentences  \  and  doubtlefs  a 
good  common  lawyer  is  the  bed  expofitor  of  fuch  claufes,  &c. 
Hales  Hift.  Com.  Law,  68,  69.  cites  Flowden  122,  to  130. 
140.  &c. 
So  an  opini-       2.  An  extra-judicial  opinion^  given  in  or  out  of  Courts  is  no  more  - 
loourt^^not  ^*"  theprolatum  or  faying  of  him  who  gives  it,  nor  can  be  taken 
ntcejfmry  f  for  his  Opinion,  unlefs  every  thing  fpoken  at  pleafure  muft  pafs 
the  judg^     as  the  fpeaker's  opinion.     Vaugh.   382-  Mich.  25  Car.  2.  C.  B. 

^'rccorSr    ^^  C*f^  °f  ^^^^  ^  ^^-  ^-  Horton. 

but  that  it 

might  have  been  at  well  giveoi  if  no  fuch*  or  a  contrary  opinion  had  been  broached*  is  no  judicial  epi* 

AioD,  nor  norc  than  a  gratis  didum.     Ibid.  But  an  opinion,  though  erroufus^  comeludirfg  /# 

the  judgment,  is   a  judicial  opinion,  becaufe   delivered  under   the  fandion  of  the  judges  oath, 

lipon  deliberation*  which  alTurei  us  that  it  isi  or  wa$»  when  delivered,  the  opinion  of  the  deliverer. 

Ibid. 


%viMm^ 


•^5peim.      ^A)  VJYiohzythttxi'^  Jujliciaries  of  England. 

Jkc.    Verbo 

ft* 


fisft  jnfl^iiriet  xhet  die  Cooqueft  were  (?/•  ^^^  o/BsfetiMh  Ncrwunify,  half,  brother  by  the  mother 
^  the  Conqvcfor,  and  H^Uimm  Fitx  Q/hww^  who  was  viceroy,  and  had  the  fame  power  in  the  North 
nat  Odo  bad  ia  the  Soath»  and  was  the  chief  in  the  Con^iieror'i  army.  Brady's  Pre£Ke  to  the  Nor* 

nan  Hiftory,   151.  (B) ^Dugd.  Chron.  Series,  i . 

The  aezt  jufticiariea  were  H^illialk  tmrl  •/  IVarren  /«  NermmnJy^  a  great  commander  in  the  Kat- 
^  againft  Harold«  and  RUbard  it  BemfaSa^  alias  Richard  di  Tontbridgty  fon  to  Gilbert  earl  of 
Brion  in  Nonnandj,  and  were  conftituted  in  loyj.  Brady's  Preface  &c.  151.  (B).— >Dugd.  Chron. 
Seriesv  i. 

In  a  freat  plea  between  Lanfirank  and  the  faid  Odo,  Goitfrid  hi/hop  of  Confiunce  in  Normandy 
was  jufticiary.     Brady's  Preface  ftc.  151.  {C). — Dugd.  Chron.  Series,  i. 

In  the  beginning  ofWriLiAM  Rofus,  Ode  was  again  jufticiary.  IViUlam  de  Carilefo  b'Jhop  of 
DurbmMt  a  Norman,  fucceeded  Odo.  And  then  followed  Ramt/pB  PlamSard  in  1099.  Afterwards 
in  the  reign  of  H.  i.  in  11 00.  Hugodt  Hocland  a  Norman  was  jufticiary,  and  after  him,  his  fon 
Richard  Baffet  was;  then  Roger  bijbop  of  Halifiury  was  jufticiary  and  chancellor.  The  next,  in 
the  time  of  l^ng  Stephen,  was  lienty  ds^Ae  of  Normandy,  afur^ardt  King  H,  a.  And  in  H.  2. 
time  was  Robert  de  Bello  monte  earl  of  Leicefter  in  1 168.  But  Alberic  de  Fere,  earl  of  Guifnes* 
is  faid  to  have  been  jufticiary  before  him ;  and  after  Robert  earl  of  Leicefter,  Riebard  de  Lucie  waa 
made  jufticiary.  After  him,  in  iitx),  Ranuipb  de  Glanvil^  that  famous  lawyer,  was  made  juf« 
ticiary.  After  him.  Hugo  de  Pataeeo  commonly  called  Pufus,  Putac,  or  Pudfey,  nephew  to 
King  Stephen  by  his  iifter,  was  made  jufticiary  in  the  North  parts  beyond  Trent,  and  fFt/Jiam  dt 
Longo-Campo,  or  Long.Champ,  bifliop  of  Ely,  was  at  the  fame  time  by  Richard  die  ift  made  Jufti- 
ciary on  the  South  parts  on  this  fide  Trent.  Then,  after  the  deprivation  of  William  biihop  of  Ely, 
Walter  areibififp  tf  Rwem  in  Normandy  was  made  jufticiary  of  all  England.  Brady's  Preface 
*c.  151.  (D)(E3  (F)  151.  (A)  (BJ  (C).  See  Dugd.  Chroo.  Scries,  i,  2,  3,4,  5. 

[2.  William  Longchamp,  hijbop  of  Ely,  Chief  Jufticiar  and 
Ld.  Chancellor  to  R.  i.  Speed  473.  | 

[3.  Fiizpeter  Chief  Jufticiar  in  the  firft  of  John.  Speed  487.] 

[4*  Hubert  de  Buvgh  earl  ^f  Kent^  Chief  Jufticiar.  i  H-  3. 
Speed  513.] 

[5.  And  after  him,  Stephen  Segravi.  Speed  521.  The  Chief  ^^•^^**■"- 
Jufticiar   is  the  minifier  of  regal  command  in  the  ahfence  of  the  the  firft  in 

King,     Speed  48 7.  J  order  on  the 

left  hand  of 
the  jufticia» 
ry,  xvA^bemfaea  great  perfon  in  Court,  frYit  v/ntin  the  Exchequer;  for  no  great  thingpalTed  butwith  hia 
confent  and  advice  ;  that  xz-,  nothing  could  be  fialedvtfithout  bis  alloiuance  or  privity.  But  the  jufticia  rj 
furmoanted  him  and  all  others  in  authority,  and  he  alone  was  endowed  with,  zxi^exer-  p  -« 

cifed^aii  the  p.wer  ^vbicb  aftervfai'ds  %t/as  executed  by  the  four  Chief  judges,  y  it,  L  3  J 
The  Ch.  ].  of  B.  R.  the  Ch.  J.  of  C.  B.  the  Ch.  B.  of  the  Exchequer,  and  the  Mafter  of  the  Court  of 
"Wards.  Brady's  Preface  tm  the  Norman  Hiftory,  153,  (B) — As  long  as  the  power  of  the  jufticiar  con- 
timsed,  the  Aula  Regbwas  one  Court,  and  only  diftingui(hed  by  the  feveral  officers ;  for  all  theofficera 
ware  united  under  the  jufticiar,  and  he  was  the  governor  and  fuperintendent  of  the  Courts.  C.  Hift* 
Vtcw  of  the  Exchequer,  10.  . 

6.  Towards  the  latter  end  of  the  Norman  period^  the  power 
of  the  Grand  Jufticiar  was  broken,  fo  that  the  Aula  Regis,  which 
before  was  one  great  Court,  where  the  Jufticiar  prefided,  was 
diviikd  into  four  diflinB  Courts,  viz.  Chancery,  Excheauer,  King^s 
Bench,  and  Common  Pleas,  Gilb,  Hift.  View  of  tne  Court  of 
Exchequer,  7.  cites  Madd.  a,  4.  It  determined  about  the 

45  H*  3.  Brady's  Preface  &c.  154.  b. 

(B)  •  Chief  Juftice. 

f  I.  TN  the  book  called  Modus  tenendi  Parliamentum,  it  is  faid/Some  re- 

^  that  when  the  parliament  is  affembled,  debet  cancellarius  ^re^w^thU 
AngVut  vfl  C3pitalis  jttfticiarius  Anglia,  fcUicet,  qui  tenet  placita  co-  4ayof  tha 

B  2  ram 


3  3[ufiice0.   3[u(ticei$.of  l^eace. 

great  office  ram  Regiy  vel  alius  idoneus  honefius  ^ facundus  jaJtUiartus  velcle* 
tol  ^uS'tfarv  ^^*^^  P^^  ^pfi^  cancellarium  to*  capitalem  jujimarium  eleBtis  pronun-» 
in  the  Chief  ciarc  caufas  parliamenti^  prhm  in  genere  (sfpoftea  infpecieyjlando.l 

Juftice  of  , 

B.  R.  All  England,  as  to  keeping  the  King's  peace  and  dignity  of  the  Crown,  being  under  hisjurif^ 
didlion*  and  is  therefore  ililed  Chief  JuHice  of  England.  Brady's  Preface  to  the  Norman  Hiilory« 
153-  (D). 

[2.  8  R.  2.  cap.  2.  That  the  Chief  J^ifti^^  o£  the  Common 
Bench  he  ajfigned  among  others  to  take  aUifes  and  deliver  gaols, 
hut  as  to  the  Chief  Juftice  of  the  Kin^s  Benchy  itfhall  he  as  for  the 
tnoft part  of  \oo years  Iqft  pajl  ivaS  wont  to  he  done,  ^3  H.  4.  cap. 
2.  This  is  conjirniedy  and  that  no  Chief  Juftice  of  the  King's 
Bench  be  in  any  nvife  hereafter  made  juftice  to  take  aiTifes  in  any 
county  within  the  realm  of  England^  but  only  in  the  county  of 
Lancafter  \  and  that  thisjiattiie  holdplace^  and  he  in  force  as  long  at 
it fball pleafe  the  King  for falvation  of  his  prerogative,^ 

[3.  Rot,  Par/iamenti  4  //.  4.  i.  Numero  49.  The  Commpns pray^ 
that  the  Chief  Juftice  of  the  King's  Bench  be  not  juflice  ofafjife 
in  any  county  ^  nor  any  juftice  elfe  where,  unlcfs  in  the  fame  hencb^ 


(C)    Anfwer. 

I .  Be  it  done  as  hath  been  ufed  heretofore. 


Slufttcesi  of  l^cace. 


* 


•  jiifticesof  (A)  "^  Juftices  of  Peace.  \lVhere  they  may  be 
Irtjudg«of  named  Cuftodes  Pacis,^ 

record,  ap- 

fhc^iecn^to  C^'  T^  an  indiBment  taken  upon  the  ftatute  of  5  EHz,  for  ttftng 
be  juftites  .     the  art  of  an  ironmonger ^  not  being  brought  up  in  it  as  an 

[  4  ]  apprentice  for  leven  years,  be  certified  in  B.  R.  That  at  thegene^ 
within  cer-  ral  fefftons  of  the  peace  of  the  King  for  the  vill  of  Andover  in  the 
for"thccon-  county  of  Southampton,  coram  A*  B,  and C.  D,  cufiodihus pacis^ 
fervaiion  of  oc  jufticiariis  diHi  Domini  Regis  infra  villam  pradiclam  i^c, 
the  peace,     Though  the  ftatute  gives  power  to  juftices  of  peace  to  hear  and 

determine 


3[u(t{ce0  of  Peace*  4 

ietertmni  the  offences  againft  the  ftatute,  yet  it  is  a  good  indi£b-  »"<*  &»"  tl^« 
mcnt  taken  before  them,  being  named  cuflodes  pacts ^  and  not  juf-  fj^^^mh^  °[ 
tices  of  the  peace  as  the  ftatute  names  them  ;  for  it  is  all  one.  compre- 
Though  I  myfelf  objeftcd  that  every  conftable  is  cuftos  pacis.  hendcd  in 
For  it  was  faid,  that  the  courfe  and  form  ot  all  certioraries  to  re^  J^Ji5[on°'^nd- 
tmvefuch  indinment  is  to  name  them  cuftodes  pacis,  though  the  in  divtrfe 
ttfe  in  pleadings  be  to  name  them  juftices  of  the  picace.     Pafch.  l»w$  com- 
ic Car.   B.  R.   between  the  King  and  Little,   adjudged  -,   this  j'Si^-;,'},.""^. 
matter  being  moved  by  myfelf  in  arreft  of  judgment.  J  Lamb.  Ei. 


2.  An  order  made  by  two  juftices  of  peace  was  fald  to  be  made 
coram  cufiodi bus  pads  nee  non  jujliciariis  ;  it  was  moved  to  quafli 
the  order ;  for  that  all  juftices  of  the  peace  ar^  keepers  of  the 
peace,  but  all  keepers  of  the  peace  are  not  juftices^;.  and  further 
argued,  that  fince  the  ftatute  of  34  E.  3.  cap.  i.  they  have  not 
been  called  confcrvatores  pacis  only.  But  the  Court  over-ruled 
the  exceptions,  and  adjudged  the  order  good.  11  Mod.  141. 
Mich.  6  Ann.  B.  R.  the  Queen  v.  Bonnet. 

(B)  Of  Confervators  of  the  Peace,  and  the  Original 

of  Jujlices  of  Peace. 

I.  AFTER  fuch  time  as  ^4een  Ifahell  (contending  with 
her  huft)and  King  Edward  the  Second)  was  r.^turned  over 
the  feas  into  England,  accompanied  *with  her  Jon  Prince  Edward 
(called  afterward  the  Third  King  of  that  name)  and  with  Sir  Roger 
Mortimer^and  fuch  others  of  the  Englifh  nobility,  as  had,  for  the 
indignation  of  the  Kwgy  Jled  over  the  feas  unto  her;  Jhe  foon  after 
got  into  her  hands  the  perfon  oithe  old  King,  partly  by  the  afliftance 
of  the  Henalders  that  (he  brought  with  her,  and  partly  by  the  aid 
of  fuch  other  her  friends  as  flie  found  ready  here:  And  (he  im- 
mediately caujed  him  (by  forced  patience)  to  furrer^er  his  Cronun 
to  the  young  Prince.  And  then  Moy  for  as  much  as  it  was  (not 
without  czuk)  feared y  ihatfome  attempt  would  be  made  to  refcue  the 
imprifoned  King,  order  was  taken,  that  he  ftiould  be  conveyed  fc- 
crctly,  and  by  night  watchts,  from  houfe  to  houfe,  and  from 
caftle  to  caftle,  to  the  end  that  his  favourers  fhould  be  ignorant 
what  was  become  of  him  ;  yea,  and  then  withal, ;/  was  ordained 
by  Parliament,  in  the  lifetime  of  that  depofcd  King,  and  in  the 
very  firft  entry  of  his  fon's  reign  (i  Ed,  3.  cap.  15.J  That  in 
every  Jbire  of  the  realm^  good  men  and  lawful  (which  were  no  main* 
tainers  of  evily  nor  barretors  in  the  country )  fhould  be  ajftgned  to  keep 
the  peace ;  which  was  as  much  as  to  i!ay,  that  in  every  {hire 
the  King  himfelf  fhould  place  fpecial  eyes  and  watches  over 
the  common  people,  that  ftiould  be  both  willing  and  wife  to 
forefee ;  and  be  alfo  enabled  with  meet  authority  to  reprefs  all 
intention  of  uproar  and  force,  even  in  the  firft  feed  thereof,  and 
before  that  it  fliould  grow  up  to  any  offer  of  danger.  So  that, 
for  this  caufe,  (as  he  thinks)  the  tUQion  of  the  fimple  confervators 

B  3  (or 
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4 1  %tatim  of  ipeace. 

• 
(or  wardens)  of  the  peace  noasfirft  taken  from  the  people^  ami  tranf* 
lated  to  the  afiignment  of  th^  King.    Lamb.  Eiren.  i8y  19. 
cap.  4. 

2.  By  34  £.  3.  I.  ^henjhall  he ttJfigtfidxTi  every  conntjjfir  the 
leepingof  the  peace  y  one  lord  and  three  or  four  of  the  moft  worthv 
fffthe  county*  And  by  1 2  i2.  2.  cap.  x  o.  In  every  commiffion  there Jhedl 
he  but  fix  juftices  affigned.  And  by  14  iS.  2.  c.  ii.  there  Jball  he 
eight, 
t  5  3  3-  Holt  Ch.  J.  faid,  he  knew  not  whether,  at  firft,  jufticet 
of  peace  were  more  than  high  conftables.  But  the  ftatute,  that 
made  them  compleat  judges,  is  that  of  34  £•  3.  t  Show.  528. 
in  Cafe  of  Harcourt  v.  Fox. 

4.  It  feems,  that  the  power  of  fuch  confervators  of  the  peace, 
whether  by  tenure,  eledion,  or  prefcription,  was  no  greater  than 
that  of  conjjables  at  this  day,  unlefs  it  were  enlarged  hj  fome fpectal 
grant  or  prefcription.     2  Hawk.  rl.  C.  34.  cap.  8.  f.  1 1. 

5.  The  extraordinary  confervators  of  the  peace  were  perfon^ 
fpecially  commtjftoned  in  times  ofimminertt  danger  tixhtt  from  rebels 
or  foreign  invaders,  to  take  care  of  and  defend  fuch  a  parti- 
cular diflri6l  committed  to  their  charge,  and  to  preferve  the 
peace  within  the  limits  of  it ;  and  thefe  had  power  to  command 
the  (heriff  with  his  whole  pofle  to  aid  and  affiifl  them.  2  Hawk. 
Pi.  C.  34.  cap.  8.  f.  12. 


€ee  orderi  (C)     Thcir  Powcr  Within  the  County. 

ofjufticcsof  ^     '  -^ 

PeAcc(t) 

I.  jD  T  4  E.  2*  *•  There  /ball  he  affignedgood  and  lavjful  men  in 
"*^  every  county  to  keep  the  peace  j  at  the  time  of  fuch  afjignment 
mention fball  he  made  that  thofe  who  are  indiBedor  taken  hy  the  faid 
keepers  ofthepeace^fhall  not  he  let  to  mainprize  hy  thefheriffj  if^^Vf 
are  not  mainpemahle  hy  laiVy  and  that  fuch  as  are  indiSedJbalinei  ht 
delivered  hut  hy  common  law  >•  and  the  jtijtices  of  gaol-^livery  are 
•  impowered  to  deliver  the  gaols  of  thofe  who  are  indited  hefore  the 
keepers  of  the  peace ^  to  whom  the  faid  keepers  fhallfend  their  indiEl'' 
ments  ;  and  the  faid  juftices  of  gaol-^livery  fbaJl  enquire  ifthefhe-' 
riffs  andjaylors  have  made  deliverance  or  let  to  mainprize^  any  voh^ 
arefo  indiHed^  and  are  not  mainpernable^  and pumfh  the  fedd Jbertffs 
\^c.  accordingly. 

2.  18  £.  3.  flat.  2.  /  2.  £na£l8,  that  two  er  three  vfthehefi 
reputation  in  the  counties^fhall  he  affigned  keepers  of  the  peace  hy  the 
King*s  commijiion :  And  at  what  time  need  (hall  be  the  fame  tsntb 
other  wife  and  teamed  in  the  law,  (hall  be  affigned  hy  the  Kin^s 
commiffion  to  hear  and  determine  felonies,  and  trefpaffes  done 
againfrthe  peace  in  the  fame  counties^  and  to  infltB  pumfhment  reafm^ 
My  according  to  the  law  and  reafon^  and  the  manner  of  the  deed. 
'*Jj?»  ^•^n       3.  34  E.  3.  cap.  I.  Ena&s,  that  in  every  county  of  England 

IhcthJTruf.  A^^^  *^  'dpg^^  f^  ^^  T^^^^^g  rf  the  peace  one  brd^  and  with  him 

^tsofpc'ace,  '/  ree  or  four  of  the  mofi  worthy  in  the  county^  with  fome  teamed  in  the 

ch,  hire  /^^j^^  a^; J  they^fbait  have  power  to  reflreim  the  ofenders^  rioters,  and 

aU 


$mice»  or  peace.  s 

ali  Mir  barretors,  and  to  purfue,  amfiy  take  and  chafitfi  them  ats  ^^^^^J^ 

cording  to  their  trefpafs  or  offence  ;  and  to  caufe  them  to  be  iinprifoned  ^l^'^Z  dec. 

and  duly  punt/bed  according  to  the  lanv  and  cuftoms  of  the  reaim^  and  from  the  ge* 

according  to  that  which  to  themJbaUfeem  befi  to  do  by  their  difcretion  ^"^J^ 

and  good  advifement  i  and  alfo  to  inform  them^  and  to  inquire  of  all  J'^tg^^hich 

tbofe  that  have  been  pilloTS  and  robbers  in  the  parts  beyond  the  fea,  is  expreft, 

and  be  now  come  again^  and  go  wanderings  and  will  not  labour  as  they  1^"^^*^ 

were  wont  in  titnespqft^  and  to  take  and  arrejl  all  thofe  that  they  may  t^kl^tU 

find  by  indiBment^  or  byfufpicion^  and' to  put  them  in  prifon^  and  to  peace^  Jh^jll 

take  of  all  them  that  be  not  of  good  fame,  where  theyfhall  be  founds  ^""^^  f^ 

Mjicient  furety  and  mainprise  of  their  good  behaviour  towards  the  ^^^f  *|, 

A//ig  and  his  people,  and  the  other  duly  to  punUh,  to  the  intent  that  the  hear  and  tU^ 

people  be  not  by  fuch  rioters  or  rebels  troubled  nor  endamaged,  nor  the  '"^'V/'^ 

peace  blemijbed,  nor  merchants  nor  other  pajjing  by  the  highways  of  jijecommoft 

ibe  realm  difturbed,  nor  put  in  the  peril  which  may  happen  of  fuch  of*  opinion  of 

fenders  ;  and  alfo  to  hear  and  determine  at  the  Kin^sfuit,  all  man'-  l«wyers,an4 

ner  of  felonies  and  trefpajfes  done  in  the  fame  county,  according  to  the  precedent 

lav/s  and  cuftoms  aforefaid*  are  in  favour 

of  the  coo^ 
trary,  which  the  Serjeant  fayi,  he  takes  to  be  at  preient  fettled  law,  it  having  been  folemnly  adjudged, 
that  the  caption  of  an  indictment  of  trefpafs  before  juftices  of  peace,  withoutadding  nee  f  6  1 
son  ad  divcrfas  felonias  tec.  ailignat.  is  naught.  Alfo  it  feems  certain,  that  even  this 
daafc  gives  tbtm  nojuri/di&ion  overoffencnffecially  af fainted  to  be  determined  btfore juftices  ofeyef 
&c.  Yet  isalmuch  as  all  felonies  include  in  them  a  breach  of  the  peace,  it  has  been  a  generally  ap* 
proved  pradiice  for  juftices  of  peace  to  tmke  examinations  of  perfons  brought  before  tbem  for  felon/f 
as  they  are  cxprefsly  directed  to  do  by  2  &  3  Ph.  Sc  Ma.  10.  And  alfo  to  commit  for  plony% 
and  to  toir  the  iufarwations  of  ptofeeuiors  upon  oatb^  and  to  bind  them  over  to  profecute,  and  to  com- 
nut  thofe  xabofballrefufi  to  be  fo  bounds  if  it  appear  that  they  can  give  material  evidence  ;  but  inaf* 
much  as  the  fbtute  of  rh.  it  Ma.  dire^  juftices  of  peace,  in  cafe  of  ^lony,  to  certify  the  ezamina* 
^os  and  informations  to  die  juftices  of  gaol  delivery  ;  they  feldom  in  prudence  proceed  farther  as  to 
tny  felonies,  except  petit  iarcenicf.  z  Hawk.  PI.  C.  Abr.  4%  41*  cap.  8.  f.  19.  But  in  ihe 
ft;lie  edit,  it  is  pag.  38.  f.  33'. 

4.  IndiAment  was  certified  Capt,  coram  W.  N,  bf  fociisfuis 
jufticioriis  pads  com.  E.  but  does  not  fay  nee  non  ad  diverfas  felonias 
tranfgreff  (5"  alia  malefa&a  in  comitate  pradiB.  perpetrat.  audientt 
f^  terminanff,  and  it  was  of  counterfeiting  of  money,  to  which 
the  commiflion  did  not  extend,  and  therefore  it  was  difmiflecl. 
Br.  Indi&ment,  pi.  50.  cites  2  R.  2.  9. 

5.  By  15  R.  2.  cap.  2.  When  forcible  entry  is  made  into  lands  or  *  ^"*  ^^ 
church^ivings,  one  or  more  juflices  of  the  peace  taking  fufficient  powet,  ^ommi^  the 
and  going  to  the  place  fo  kept  with  force,  may"*  commit  the  offender  to  offender  im- 
the  next  gaol,  there  to  remain  conviit  by  tht  juflices  record  till  he  have  mediately.  8 
wade  fine  and  ranlom  to  the  King.  And  herein  the  fberiff  and  all  ^\^''^hc* 
vthers  fhall  be  afftftants  in  pain  of  imprifonment  and  making  great  may  commit 

fines.  '        upon  the 

view  of  the 
fiptce,  but  then  he  muft  fnot  only  do  it  immediately*  but  alfo]  make  a  irecord  of  it.  Ibid,  (c)  in  Dr. 

Boahim's  Cafe. S.  P.  That  it  muft  be ^a^r<tirr/  crimine:  and  if  he  docs  not  commit  ihem 

immediately  upon  tho  view,  be  cannot  commit  them  afterwards';  per  Coke  Ch.  J.  Trin.  7  jac.  C.  B. 
iaS.  C.  bj  the  Name  of  the  College  of  Phyficians  Cafe. 

6.  A  man  indiAed  before  juflices  of  peace  in  Bury  confefled  Br.  Corone. 
the  felonyj  and  had  a  coroner,  and  made  appellor  in  B.  R.  and  |^'c^_!!"' 
cfae  appeal  was  held  yoid^  becaufe  juftices  ot  peace  have  no  au-  j^uetof 

B  4  thority 
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peaeecannet  thoritT  to  afftgft  a  coroner,  nor  to  enquire  oftreafon.    Br.  Peace* 
-^«,««^  pL  3.  cites  9  H.  4.  1. 

frcver.     4 

Inft.  165.'  ■         Staundf.  PI.  C.    T44.  cap.  5c;.  S.  P.  and  therefore  a  man  cannot  become  anap* 

prorer  before  them.    Cites  Fiuh.  tiL  Corone,  pi.  457.  9  H.  4. 

7.  Falfi  imprifonment :  the  defendant  jt^tfied^  becaufe  the  plain^ 
tiff  held  a  manor  withfirce^  and  I).  F.  Juffice  of  peace  took  him, 
and  recorded  the  force,  and  fent  him  to  the  defendant  to  be  inu 
prifoned  in  the  gaol  of  D.  where  the  defendant  was  gaoler  &c. 

Per  Yelverton,  xYi^Jiatute  gave  this  authority  to  juftices  of  peace, 
and  not  to  one  juftice.  Per  Newton  Ch.  J.  the  (latute  gave  it  to 
onejuJHcey  and  aljo  to  more  jujlices ;  therefore  anfwer;  quod  nota. 
Br.  Peace,  f)l.  4.  cites  21  H.  6.  5. 

8.  5y  I  E.  4.  cap.  2-/4.  Sheriffs  Jhall  deliver  all  manner  of  in* 
diAments  and prefentments  tzVen  at  their  tourns  or  law  day's ^  to  the 

jujiices  of  peace  at  their  next fejjions  j  andf  6.  the  jujlices  of  peacejball 
have  potuer  to  award  procefs  uponfuch  indiHments  and  prefenttttcnts^ 
as  if  taken  before  them  \  and  alfo  to  arraigri  and  deliver  all  perfons  fo 
inai^ed, 

9.  In  no  cafe  one  jujiice  alone  can  male  inquijitiony  if  it  be  not 
given  byftatute.     Br.  Peace,  pi.  14.  cites  7  E.  4.  18. 

10.  A  juftice  of  peace,  by  his  difcretion  may  arrefl  a  man  to  find 
furetyoi  peace.    Br.  Peace,  pi.  8.  cites  9  E.  4.  3.  Per  Littleton. 

■     ■ — S.  P.  Br.  Judges,  pi.  10.  cites  S.  C. 

11.  A  juftice  of  peace  may  examine  felony^  and  inform  the  jury 
at  fejfions  \  per  Cateftjy,  Choke,  and  Pigot.  Per  Brian  contra, 
but  he  may  award  and  take  furety  of  peace  alone  ^  but  cannot  holdfef" 

Jtons  alone  ;  and  of  that  which  he  does  infejftons  he  is  excufed  ;  contra 
/  of  fpeaking  out  of  feflions.  Br.  Peace,  pi.  19.  cites  21  E.  4.  67. 
•  1 2.  No  recognizances  were  taken  to  the  King  by  the  ancient  con- 
•  fervators  of  the  peace ;  but  now  the  juftices  take  bail  by  recogni- 
•^zanceto  the  King.   G.  Hift.  View  of  the  Exchequer,  102,  103. 
-/  —After  the  juftices  of  peace  were  appointed,  they  iflucd  their 
warrants  in  order  to  apprehend  offenders,  which  they  might  do, 
by  their  being  afligned  to  keep  the  peace  in  each  particular 
r     7     ]  county  ;  and  if  it  were  a  bailable  offender,  they  bound  him  over 
by  recognizance,  either  to  appear  at  the  affifes  or  quarter  feflions, 
and  likewife  bound  over  the  evidence  to  profecute ;  and  if  the 
profecuted  or  profecutor  did  not  appear,  fuch  recognizance  was 
forfeited ;  and  the  clerk  of  the  feflTions,  or  the  peace,  refpef^ively, 
tftreated  fuch  recognizance  into  the  Exchequer*  G.  Hift.  View 
of  the  Exchequer,  137. 
If  any  of  1 3 .  0/;^j  uftice  of  peace  cannot  commit  another  for  breach  of  the 

themareab-  peace.  Jcnk.  174.  pi.  48.  cites  3  H.  7.  Fitz.  Juftice  de  Peace,  3. 
fcHow  juf-  ^y  ^'^  ^^  Juftices.  For  par  in  parem  non  habet  imperium.— • 
tices  cannot  But  xhtfejfions  of  the  peace  m.ny  commit  one  for  breach  of  the 
anurceiiem,  peacc.  fbid.  citcs  Lamb.  Juftice,  385.-; — And  yet  it  fcems  to  be 
frfficmsow  ^ET^^^y  ^^^^  *f  ^  juftice  of  peace  gives  jujl  caufe  to  any  perfon  iQ 
>cicptwith-  demand  the  furety  gf  the  peace  againft  him,  lie  oaay  he  couipellcd 

by 


3iuttice0  of  ]peace«  7 

by  any  other  jufticc  to  find  fuch  fccurity ;  for  the  publick  peace  o^t  diem; 
Tcquires  an  immediate  remedy  in  all  fuch  cafes.  2  Hawk.  PL  C.  ^hori^'^^ 

41,  42.  cap.  8.  f.  46.  the  feffions 

is  mil  equal* 
lb  tfaar  he  which  it  not  of  the  quorum,  hath  like  power  with  him  that  is*  except  in  fpedal  cai^  fct 
Smtk  in  the  c«mmiffion  and  ftatutes;  and  there£bi%  it wa^  held  3  H.  7.  Fitzh.  tit.  Juftice  del  Peaces 
5.  that  if  one,  who  is  not  of  the  quorum,  will  be  fo  bold  n  to  rebuke  we  that  is  ^  the  fnontm,  h$ 
and  his  companions  cannot  commit  him  to  prifon  for  it.    Lamb.  Eiren.  369,  370. 

14.  If  a  jufticc  of  peace  be  Ul,  and  hears  of  a  riot,  he  may  fend  ^^  if^ 
his  fenrants  to  arrcft  them  without  writing.     Br.  Peace,  pi.  7.  ^/^^l^, 

cites  14  H.  7.  8.  /ons  will 

cpmf  to  Dale 
/#  wiake  m  riott  he  may  leave  his  lervants  there,  and  command  them,  that  if  they  come  after,  to  ar« 
reft  them,  and  yet  the  juftice  does  not  fee  the  riot,  and  this  for  the  bt^fly  remedy.  Ibid.— — ^ar/  me 
juftice  of  peace  mUm  cannot  funijh  the  riot  nvben  it  is  done,  but  two  &c.  But  one  only  may  prevent 
the  riot  ut  fopra,  and  at  the  time  of  the  riot  one  only  may  take/nrety.     Ibid. 

15.  In  falfe  imprifonment,  a  juftice  of  peace  cannot  make  a  T^"^*  , 
tvarrant  to  take  a  felon^  uplefs  he  be  indi^^ed  of  felony  ;  ^  ^^^'^ 
for  he  IS  a  Juftice  of  record,  and  ought  *  to  ad  by  the  record. 

Per  Fitzh.  J.  And  per  Brudnel  Ch.  J.  he  cannot  make  a  warrant 
to  arreft  a  felon,  but  may  make  a  vroLiTznt  for  keeping  of  the  peace^ 
and  he  may  make  any  one  his  officer  that  he  pleafes,  quod  fult 
concefium  ;  and  he  cannot  arrejl  a  manforfufpicion  offilony^  un- 
lefs  he  has  the  fame  fufpicion  of  him  nimfelf,  and  not  for  the 
fufpicion  which  others  have  of  him.     Br.  Peace,  pi.  6.  cites 

14  H.  8.  lo. 

16.  ^nd  it  is  faid  elfewhere,  thato;?^  juftice  of  peace  alone  canm 
not  grant  capias  nor  other  procefsy  but  two  juftices  at  leajl  fliall  do 
it ;  and  this,  fitting  the  Court  in  feflions,  and  not  out  of  Court, 
Ibid. 

17.  They  YizY^  feveral  zndi  diJtinS  authorities .  and  commij/ions  \ 
one  to  hear  and  determine,  which  is  kept  at  a  place  certain,  and 

15  to  be  adjourned  to  a  certain*  time  ;  and  a  commifTion  of  the 
peace,  by  virtue  whereof  they  are  to  keep  their  ordinary  feffions  ; 
and  therefore  an  indiBment  for  forgitig  a  falfe  deed  taken  before 
them  ad  Jeffionem  pacis  was  discharged.  Cro.  E.  87.  Hill.  30 
Biz.  B.  R.  Smith's  Cafe. 

1 8.  Byii  Jac.  I.  cap,  4.  Actions  popular^  which  may  beprefented  Th»«  ftatute 
before  juftices  of  ajfife^  nifi  prius,  gaol  delivery,  oyer  fl«rf  terminer,  n^pui^** 
or  of  '^CTLCCjJball  be  profecuted  only  in  the  counties  where  the  offences  anions  upos 
were  committtdy  except  for  recufancy^  maintenance  y  champerty  ^  buying  P«nal  ft*- 
of  titles  J  concealing  of  cujlomsj  ilfc.  or  tranfporting  of  goldy  fttver^  ftJeT'aTAii 
Munition,  woolly  wooll-fellsj  or  leather,  day  bcfoxe 

juftices  of 
fcace  to  the  countryt  and  not  elfewhere;.biit  it  is  expounded,  not  to  extend  to  penal  ftatutesi  where 
Che  ofienc^  coniifts  only  m  Hon-fea/ancey  as  recufancy  &c.     Jenk.  aiS.  pi.  94. 

19.  In  indi£bment  againft  a  (herifF's  bailiiF  for  extortion,  it  was  ^'^  thejury 
held,  that  juftices  of  peace  have  no  power  themfelves  to  give  and  Sllfj'a,^^"* 
tax  damages  to  the  party.  Jo.  380.  Hill.  9  Car.  B.  R.  the  King  ai^  S^^' 
V.  Lamfernc*  ^  they  might 

treble 


*■  s  jnftunt  of  Ideate. 

treble  t&em.    But  It  U  doubtful  if  the  tft  of  13  H.  €.  cap.  10.  (op«n  whieh  tbe  loiiAatat 
inmdedt)  eitends  to  eztortionsi  uniefs  t&lcen  upon  arrefts ;  and  judgment  wai  rcTerfed.    Jo.  4^! 
448.  449.  HiU.  XI  Car.  B.  A.  Bfunfilea't  Cde.— «li.  BumpAed't  Cafe. 


They  ctn-        •  20.  Juftices  of  peacc  cannot  try  one  that  is  in£Sed^  the  fame 
S^/*^d^  ^y  *a*  ***  i^  indidcd.    Jo.  379.  HilL  ix  Car.  B.  R.  the  King 

determine      ▼•  Lamfcmc. 

wMl  ^ 

fences  as  extortion,  in  one  and  the  fame  day ;  for  the  party  ought  to  have  convenieni  timet*  prepare  for 

hi«  trial.  Cro.  C.  448.  Hilf.  xi  Car.  B.  R.  Bumftead'i  Cafe. So  in  cafe  of  hmrretry  ;  and  be« 

caufc  they  did«  judgment  was  reverfed.  But  the  Court  faid,  that  im  eafet  oflife^  tubere  the  ejfetuter 
is  in  ct^fioJyfthty  may  try  it  the  fane  day.  Sid.  3^4,  3^5.  Pafch.  19  Car.  i.  B.  R.  the  King  t. 

Browne. (But  the  reporter  adds,  chat  this  opinion  and  diiFerence,  as  itfieemi  to  him,  H  founded 

more  upon  authorities  than  upon  reafon ;  which  wills,  that  the  offender  fliall  have  ib  long  time  to 
advife  in  cafe  of  life,  as  in  caie  of  Icfs  offences.  Ibid.335.)— — ^«/Trin.  '4  J^^*  B*  ^*  whereon* 
Jtad  been  indited  at  the  feflions  of  the  peace  at  W.  for  a  common  harreter^  and  at  the  fame  feffion* 
nrraigned  thereupon,  and  tr overfed  it  ^  and  a  venire  facias  am/arded  immediatelj  to  try  it,  astd  be^»Mi^ 
€Qm/iQedandfned  40 1.  and  forthwith  committed  to  prifoa  till  he  ihould  fatisfy  it,  the  indidhncnt 
and  proceedings  were  removed  by  certiorari,  and  the  party  removed  by  habeas  corpus,  who  would  have 
difcharged  himfelf  by  exceptions  to  the  indi^ment,  it  was  refolved,  that  he  could  not;  becaufe  /W^* 
m«nt  being  gvtfCHy  be  cannot  dijkharge  it  xvitbotU  bringing  a  tifrit  of  error.  Whereupon  he  brought 
error,  and  afligned  for  error  as  before,  that  the  tri^l  and  awarding  the  venire  5icias  the  tame  feffions  htt 
vrat  indidied,  could  not  be  good  ;  for  that  ought  to  be  made  returnable  at  the  next  (eliions,  and  not  the 
Acxt  day ;  and  cited  the  22  £.  4.  Corone  44.  fed  nan  allocatur.  For  the  party  being prefent  may  be 
tried  the  fame  Jley,  as  well  as  at  another  time,  andfo  is  die  common  experience.  Jindthtj  con* 
ceivedf  that  prefently  after  the  conviQion  they  may  imfofe  afne^  and  commit  to  prilbn  until  it  be  pvd» 
vfakh  is  the  eiecuaon  for  the  King.     Cro.  J.  404.  Trin.  14  Jac.  B.  R.  Rice  v.  the  **  '— 


21.  It  was  faid,  that  they  cannot  take  inquifitions  of  nW/,  &fr. 
but  in  their  fefTionsi  Qusere.  Sid.  186.  Patch.  16  Car.  2.  B.  R* 
the  King  v.  Cuflcns  &  2I. 

22.  They  may  enquire  of  Uhels.  Sid.  271.  Trin.  17  Car.  2. 
B.  R.  the  King  v.  Sumner  and  Hilliard. 

ch'  ^  ^      ^3*  '^^^  defendant  was  indlded  before  the  juftices  of  peace 

^en  wc'    in, their  felTions,  upon  the  ftatute  of  2  &  3  Ph.  &  M.  cap.  1 1.  he 

in  London,  being  a  cfothworkery  and  not  living  in  a  city,  borough,  or  town  cor^^ 

5  |"|**^il*9-  porate,  and  yet  keeping  in  his  houje  more  than  one  woollen  loom,  by 

the  King  V.  Tcafon  whcrcof  he  had  forfeited  forty  (hillings  per  week.  An  cx- 

Ck>iigh.       ception  was  taken  to  this  indiftment,  for  that  the  juftices  had  not 

power  to  take  it  before  them  ;  for  they  cannot  by  law  hold  cogni^ 

%ance  of  pleas  upon  ^  penal JlatuteSy  without  an  exprefs  power  given 

them  by  thcfe  ads,  and  here  being  no  fuch  authority  allowed  by 

this  z&.y  the  indi£lment  was  for  that  reafon  quafhed.  4  Mod.  379. 

HilL  6  W.  &  M.  B.  R.  the  Queen  v.  Buggs. 

24.  Though  before  the  13  &  14  Car.  2.  the  juftices  of  peace 
tould  not  make  conjlables,  yet  they  could  y«t;^^ir  them  /  and  though 
as  to  the,  form  of  their  commjjjion  and  authority  they  are  of  late,  yet 
they  have  At  fame  power  as  confervators  of  the  peace  at  common 
law  had :  All  the  confervators  power  is  vefted  in  the  juftices^ 
and  in  that  quality  they  ihall  be  intended  to  fwear  conftables. 
Per  Holt  Ch.  J.  Hill.  7  W.  3.  12  Mod.  88.  Fletcher  v.  Ingram. 

25.  Where  ^fpecial  authority  is  given  to  juftices  of  peace  w//  of 
feffions y  it  ought  to  appear  that  that  authority  was  exaBly  purfued  t 

per  Holt  Ch.  J.  2  Salk.  475.  Mich.  8  W.  3.'  in  the  Cafe  of  the 
Inhabitants  of  Chittingfton  Pariib  v.  Fenhurft* 

26.  Con- 


^nfttteit  of  l^ace*  ^8 

a6.  Coiifenratora  of  the  peace  did  commit  at  common  law,  and 
It  was  inddeni  to  their  office,  as  it  is  to  the  office  of  juftices  of 
peace,  who  are  not  authorifed  by  any  exprefs  words  in  their 
commi(&on,but  Aoiiratione  §ffictu  I  Salk.  347.  Trin.  7  W.  3. 
B.  R.  in  Cafe  of  the  King  v.'Kendal  and  Roe. 

27.  It  was  faid  by  Holt  Ch.  J.  to  have  been  held  by  Ld.  Ch.  J* 
Hak,  that  if  a  juftice  of  peace  direB  his  warrant  to  any  particular 
perjen,  he  might  execute  it.  x  Salk.  347.  in  Cafe  of  the  King  v« 
Kendal  and  Roe. 

28.  7  (5*  8  /^.  3*  r^.  6.  /  I.  £na£i8  that^or  the  more  eafy 
recovery  erf*  fmall  trches,  whert  the  farm  do  not  amount  to  a&)ve  the 
yearly  value  of  40  s^Jrom  any  one  perfon^  every  perfonjball  truly  fet 
9ut^  and  pay  all  fmalJ  tithes^  and  eompojitions  for  toe  fame ^  with  ail 
efferingSy  oblations ^  or  obventionsy  to  the  reBorSy  vicars ^  and  other  pet"  f  q  1 
fins  to  ^vbom  they  fballhe  due^  according  to  the  rights ^  cufloms^  and 
frefcriptions  t*feavnthin  the  parifbes  ;  andifanyperfonfballfubfiraEl^ 

or  fail  in  thepiiynunt  of  fucnfmall  tithes ^  offerings^  isfc.  twenty  days 
after  demand^  itfiallbe  lawful  for  the  perfonsy  to  whom  the  fame fhall 
be  ducy  to  make  their  complaint  in  writing  unto  two  juftices  of 
peace  within  the  place  where  the  fame  fhall  grow  duCy  neither  of 
which  juftices  is  to  be  patron  ^  the  church  whence  the  tithes  ari/e^ 
nor  interefted  infuch  tithes y  (stc. 

&•  2.  Jf  any  complaint  fhall  be  brought  to  two  juftices  of  peace^ 
concerning fmall  tithes  y  offerings y  Isfc.  the  juftices  are  required  to  fum«- 
xnon  in  ^Titing,  by  reafonable  warningy  every  perfon  againfl  whom 
eomplaint'fbcdl  be  made  \  and  after  his  appearancey  or  upon  default  of 
mppearanccy  the  faid fummons  being  proved  upon  oathy  the  juftices  fhall 
proceed  to  hear  and  determine  the  complaint  \  and  upon  the  proofs, 
fliall  in  writing  adjudge  the  cafe,  and  give  fuch  compenfationforfucb 
tithes  isfc^cu  they JbaU judge  reafonable y  andalfo  coflsy  not  exceeding  tern 
Jbillings»     . 

&  3.  If  any  perfon  fhall  nz^tfk  by  ten  days  after  nodce,  to  pay 
any  fuch  fum,  as  upon  fuch  complaint  fbally  by  twojufticesy  be  ad* 
judgedy  the  conflables  and  churchwardens  of  the  parifhy  or  one  ofthem^ 
Jhally  by  warrant  of  the  faid  juftices y  dlftrein  the  goods  of  the  party  g 
mnd  after  detaining  them  three  daysy  in  cafe  the  fum  adjudged  together 
wtb  reafonable  charges  be  not  paidy  fhall  make  publick  fale  of  the 
JanUm 

S.  4.  h fhall  be  lawful  for  all  juftices  of  peaccy  in  the  examination 
of  all  matters  offered  to  them  by  this  aSy  to  adminifter  an  oath  to 
any  witnefs.^ 

S,  5.  This,  aH  fhall  not  extend  to  any  tithes  (^c.  within  Lon- 
don, nor  to  any  other  city  or  towft  corporatcy  where  the  fame  are 
fettled  by  z€t  of  parliament. 

&  6.  No  complaint  concerning  any  fmall  tithes  ts^c.  fhall  be  de^ 
termined  by  juftices  ofpeaccy  unlefs  the  complaint  be  made  within  two 
years  tfier  tie  fame  tithes  Isfc*  become  due, 

8.  7.  jfnv  perfon  aggrieved  by  any  judgment  given  by  twojufticeSy 

«ay  appeal  to  the  next  quarter  feflions  \  and  if  the  juftices  then  pre-" 

ftntfindcaufe  to  confirm  tbejudgmer^^  they  fhall  give  cofts  .againft 

tfat 


9  '.■  3l&fttcejet  bf  ^eace. 

the  appellant,  to  he  levied  by  diftrefs  and  fale  of  goods ;  and  no 
proceedings  by  virtue  of  this  acl,  (hall  be  removed  or  frdperfededhy 
certiorari,  or  other  ivrit,  uttiefs  the  title  of  fuch  tithes  isfc.  be  in 
queftion, 

S.  8.  Where  any  pcrfon  complained  of  for  fuhJlraBing  fmall 
tithes  tifcfball  before  thejuflices  infift  upon  any  pre^ription,  com- 
pofition,  or  vao^M'^^  agreement  or  tttle^  and  deliver  thefame-in  writ-' 
mg  to  the  jujliccs  fuhfcribed  by  hinty  andfball  then  give^  to  the  party 
complainingy  fecurtty  to  the  fatisfaBion  of  the  juflicesy  to  pay  all  fuch 
eofls  and  damages y  as  upon  a  trial  at  law  fhall  be  given  againfi  him^ 
in  cafe  the  f aid  prefription  ^c,  fhall  not  be  allotvedy  the  jHfiices  fhall 
forbearto  give  judgment  in  the  mattery  and  the  perfons  complainingfhall 
he  at  liberty  to  profecutefuch  perfons y  for  their  fubJlraBion^  in  any  other 
Court. 

S.  9.  Every  perfon  kvho  fhall y  by  virtue  of  this  aBy  obtain  any 
judgment^  or  againf  whom  any  judgment  fhall  be  obtainedy  before  juf^ 
tices  of  peace  for  fmall  tithes  ^c,  fhall  caufe  the  judgment  to  be  en- 
rolled at  the  next  quarter  feflions ;  and  the  clerk  of  the  peace  is 
required y  on  tender  thereof  to  inrol  the  fame  ;  and  hefLall  not  afkfor 
the  inrolmenty  any  fee  exceeding  onefhilling. 

S.  10.  If  any  perfon  againft  whomy«rA  judgment  fhall  be  badj 

fhall  remove  out  of  the  county  Isfc.  after  judgment y  and  before  the 

levying  thefum;  thejuflices  who  made  the  judgmenty  or  one  of  them, 

fhall  certify  the  fame  to  any  juftice  of  peace  of  fuch  other  county, 

wherein  the  perfon  fhall  be  inhabitant ;  which  juflice  is  requiredy  by 

tvarrant  direBt'd  to  the  conflables  or  churh-wardens  oftheplacCy  t§ 

levy  thefum  adjudgedy  upon  the  'goods  of  fuch  perfon, 

f     10    3       S.  12,  The  juftices  who Jljall  hear  and  determine  any  of  the  matters 

aforefaidy  fhall  have  po^ver  to  give  cofts,  not  exceeding  ten  fhillings, 

to  the  party  profecuted,  if  they  fnd  the  complaint  falfe  and  vexatious  : 

which  coflsfhaWbe  levied  in  manner  aforefaid, 

S,  13.  If  any  perfon  Jball  be  fucdfor  any  thing  done  in  execution  of 
this  aBy  and  the  plaintiff^^//  difconcinue  l^fcfuch  perfon  fhall  r^- 
cover  double  cofis- 

S.   14.  Any  perfon  who  fhJIll  begin  any  fuit  or  recovery  of  fmall 
tithes  isfc.  in   his  Maje/lfs  Court  of  Exchequer y  or  in  any  Eccle^ 
ftaflical  Court  y  /Ijall  have  no  benefit  by  tImaBfor  the  fame  matter^ 
S,   15.  This aBJhall continue  three yearSy  iff c. 
This  aft  is  made  perpetual  by  3  Annse,  cap.  18. 
29.  By  the  ftatute  of  i  E.  3.  16.  the  juftices  of  peace  have 
a  power  to  inquire  of  all  public  hufances  ;  per  Holt  Ch.  J.  in  an  in- 
diftment  for  not  repairing  a  common  bridge.  6  Mod.  255.  Mich. 
3  Anna,  B.  R.  in  Cafe  of  the  Queen  v.  SaintifF. 
•Inaireftof       30.  Their  power  iV  created  by  aB  of  parliament  within  time  of 
judgment  ia  memory,  and  they  have  no  other  authority  than  what  is  thereby  given 
«citof  per-  ^^^^  *  ^^^  ^^^  general  words  of  their  commiinon  de  omnibus  aliis 
jury,  before  tranfgrefftonibus  fs*  malefaBis  quibufcunquCy  muft  be  underftood  of 
juftices  of     fuch  crime,  as  they  have  power  over  by  the  feveral  (latutes  which 
ception*  was  CTcatcd  or  inlargcd  their  power.  *So  it  is  of  perjury  at  common 
takea,  that  law }  b^t  perjury  upon  the  ftatute  5  £liz.  is  indiaable  before  the 

juftices 


^ufttcejS  of  ^eotz,  i  • 

jufUces  of  feffions,  becaufe  it  is  fo  appointed  by  the  particular  pro-  j«ft>ces  of 
vifion  of  that  ftatutc.  Per  Cur.  i  Salk.  406.  Mich.  9  Ann«,  in  n^f^Vby 
Cafe  of  the  Queen  v.  Yarrington.  their  com- 

miffioQ,  to 
take  hdiSmenu  of  ftr jury  and  hatttry^  but  fhe  Court  doubted,  and  feemed  afterwards  of  opinkmt 
datthey  might.     Mich.  4  Aniue«  B.  K.  11  Mod.  67.  the  Queed  v.  Gunn. 

31.2  Geo.  2-  cap.  28.  yi  11:  No  licenfe  Jhall  be  granted  to  hep  a 
common  inn  or  alehottfty  or  to  retail  brandy^  but  at  a  general  meeting 
tfihe  juftices  ading  in  the  divifion  where  the  petfon  dwells  \ 
and  all  licenfes  granted  to  the  contrary  Jhall  be  void. 

32.  The  authority  given  to  juftices  of  the  peace  by  the  ftatutes, 
and  ufually  exercifed  by  them,  chiefly  concern  alehoufesy  appren- 
tices, badgersy  bail,  bakers,  baftards,  beer,  and  ale  ;  carriages^  and 
prizes  of  land  carriages;  church- wardens, *conftables,  cottages, 
curling  and  fwearing  5  drunkennefsy  excife^  feloniesy  forcible  entry 
and  detainer ;  fore-ftallers,  games  not  lawful ;  the  game,  and 
game-keepers  j  guns,  greyhounds,  felting  dogs,  ferrets,  fnares, 
nets,  hares,  patriges,  pneafants,  pidgeons,  hawks,  fifh,  deer,  &:c« 
gaols,  hackney  coaches y  hedge  breakers,  highways,  and  furveyors 
of  highways  >  houfes  of  correftion,  labourers y  leather,  Lord's  aay  ; 
defaults  aoout  money  y  pooTy  &c.  as  fet  ting -them  to  work,  fettling 
them  in  a  parifh,  or  removing  them  from  a  parifti  \  and  overfeers 
of  the  poor,  papifts,  ratesy  and  parifh  taxes ;  regrators,  riots,  rob- 
bing orchards,  &c.  fervantSy  foldiers,  and  providing  carts  and 
carriages  for  them  upon  their  march ;  fmall  tithesy  treafurers  of 
the  county ;  vagabonds  and  vagrants ;  nvagesy  waggons,  and  wag- 
goners, weights  and  meafures,  wood-ftealers,  and  deftroyers  of 
timber,  or  other  trees,  &c.    4  Vol.  R.  S.  L.  1 1 1,  1 12. 

33.  1 1. Geo,  2.  cap,  19.  yi  4.  Where  goods  carried  oS the pn^- 
mtffes  fraudulently  or  clandejlinelyy  to  prevent  the  landlord  from  dif- 
XT3LimngyJbaU  not  exceed  the  value  of  ^oL  it  Jhall  be  lawful  for  the 
landlordy  his  bailiff y  fervant  or  agent y  to  exhibit  a  complaint  in  writ'* 
ing  againftfuch  offenders  before  two  juftices  of  peace  y  reftding  near 
theplaccy  not  being  interejled  in  the  tener^nts  ;  luho  may  fummon  the 
parties y  and  examine  thefaEly  and  all  witneffes  upon  oath  ;  or  if  qua^ 
kersy  upon  affirmation ;  and  in  a  fummary  way  determine  whether 
fuch  perfons  be  guilty  of  the  offence y  and  inquire  of  the  value  of  the  goods 
by  them  fraudulently  carried  off  or  concealed  :  and  upon  proof  of  the 
offenccy  by  order  of  thefaid jujlices  may  adjudge  the  offenders  to  pay 

double  the  valu^  of  the  goods  to  fuch  landlordy  his  bailiff y  fervant  y  \  W  "^ 
or  agent  y  as  the  jujlices  jhall  appoint  \  and  in  cafe  the  offenders y  having 
notice  of  fuch  orderyjoall  negleElfo  to  doy  Jhall  by  warrant  levy  the 
fame  by  diftrefs  and  fale  of  goods;  and  for  wafnt  of  diftrefs,  may 
commit  the  oflFenders  to  the  houfe  of  corrcftion,  to  be  kept  to 
hard  labour  for  fix  months y  unlefs  the  money  be Jooner fatisjied* 

S,  5.  It  Jhall  be  lawful  for  any  perfon  aggrieved  byjuch  order  of 
the  twopifiices  to  appeal  to  the  next  quarter  feffions,  who  Jhall 
bear  and  determine  fuch  appealy  and  ^ve  cofts  to  either  party, 

S.  6.  W^here  the  party  appealing  Jhall  enter  into  a  recognizance 
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with  {urety  in  Jauhle  the  futn  ordered^  with  conJitum  to  ^^or  ai- 
fiich  qtmrter  frjjwnt^  the  order  of  the^  tnvo  jufticesjhall  not  be  ex£» 
cuted  in  the  mean  time. 

S.  1 6.  J^any  tenant,  ^/if^F  tenements  at  a  rack-rent,  or  wiere 
the  rent  refervedjball  he  fuU  three-fourths  of  the  yearly  value  rf 
the  premiffesj  nvhojball  be  in  arrear  for  one  year's  rent,  Jball  dc- 
fcrt  the  premifies,  and  leave  the  fame  uncukivaied  or  unoccupied^  fi 
4U  nofujfcient  diftrefs  cam  be  had  to  countervail  the  arrears  ;  itfhcdl 
ielavjjulfor  two  juftices  of  peace,  (having  no  interefl  in  the pre^ 
tmjes)  at  the  requefl  of  the  landlord^  his  bailiffs  or  receiver^  to  go 
upon  and  view  the  fame,  and  to  affix  on  the  mo/l  notorious  part  no^ 
/  tice  m  writing  vihat  day  (at  the  dijlance  of  fourteen  days  at  leafl) 

they  will  return  to  take  afecond  view  ;  andifuponfuch  fecond  view^ 
the  tenant f  or  feme  perfon  on  his  behalf  fhall  not  appear  and  pay  the 
rent  in  arrear ^  or  there  fhall  not  be  fufjicient  diftrefs  upon  thepre^-^ 
miffes^  the  jufHces  may  put  the  landlord  into  pofleffion,  and  the 
leafe  tofucb  tenant^  as  to  any  demife  therein  contained'only,  fhall  be^ 
eeme  void*  - 

S.  17.  Provided^  that  (uch  proceedings  of  the  juftices Jball  he 
examined  intoj  in  ^fummary  way,  by  the  next  juftices  of  affife  ; 
and  if  they  lie  in  London  or  Middle/ex^  by  the  judges  of  the  Courts  of' 
Kin^s  Bench  or  Common  Pleas  /  and  if  in  the  counties  palatine,  then 
before  the  judges  thereof:  and  if  in  Wales,  before  the  Courts  of  Grand 
Seffions :  who  are  impowered  to  order  reftitution  to  be  made  tofucb 
tenant,  together  with  his  cofts,  to  be  paid  by  the  landlord,  if  they 
fhall  fee  caufe  for  the  fame:  and  in  cafe  they  fhall  affirm  the  aSt  if 
the  juftices,  to  award  cofts  not  exceeding  5  /.  for  the  appeal* 

(D)  Their  Power  out  of  the  County,  or  within  Cor^ 
porations^  where  there  arc  Particular  Juftices, 

^*'  '^  '  •  \A7  H  E  RE  the  grant  is,  that  the  abbot  of  St.  Albans  Jhall  make 
Zlub^'  juftices  of  peace  there,  and  that  the  otter  juftices  of  the  county 

tfces  if  tkt  fhall  not  intermeddle,  there  the  juftices  of  tne  county  are  re* 
fianciifi  ftrained,  fo  that  they  cannot  intermeddle  of  things  within  the 
Atr  iih  snu  fi^^^chife )  and  if  they  do,  it  is  coram'non  judice.  Br.  PatentSj 
ih^ritjt  ^*    ph  II'*  cites  20  H.  7.  6.  8.  Per  Fbeux  Ch.  J. 

thejufticei 

^tb*  cvumtj  rfHtrtfarJ  i  and  per  Finmx,  fuch  p^eiierai grants  r^ktriKg  to  a  crrtalnty  at  akyve*  is 
fttod  in  the  cafe  of  the  King.  lbid.-^~-<^u9re,  if  the  fame  point  as  in  the  principal  cafe  has  ao( 
latelj  hcen  determined  accordingly,  in  a  cafe  of  the  City  of  Sali(bury. 

S.  C.  cited  1.  If  a  juftice  of  peace  of  one  countj  putfues  one  into  another 
ai'i!  in  the  ^*^^^f  f<^  filony  done  in  the  county  of  which  he  is  juftice,  and  there 
Cafe  of  He-  tales  him  in  the  other  county,  it  is  held,  that  he  is  his  prifoner  in 
lier  V.  Ben.  the  county  whcrc  he  takes  him,  and  ought  to  imprifon  him  in  the 
drc?)^""°"  ^^^^  county,  and  cannot  carry  him  to  gaol  in  the  coimty  where 
The  pointy  he  did  the  felony ;  for  he  is  not  his  priloner  there ;  becaufe  his 
that  the  im-  purfuit  in  fuch  oik  if  not  material|  and  then  he  has  nothing  tm 
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Ao  m  Ac  conntT  where  he  took  him,  any  more  than  any.  other  pr^onmcnt 
perfon.     And  this  proves,  that  ajuiliceof  peace  in  one  county  bcii"?hr^ 
has  no  authority  in  another  county.     Arg.  PL  C.  37.  a.  in  Cafe  niga  co«ii- 
of  Piatt  Y.  the  SheriflF  of  London.  ^\  «  »>r  * 

finally  wlM 
Aait  that  lor  hb  deliverance  be  might  be  removed  by  writ  But  it  was  dehatrd,  wliedier  r  *  r  ^  f 
Im  ougikt  ID  carry  him  to  tbe  gaol  where  he  did  die  feloay ;  and  it  is  there  faid,  that  ^  J 

iboc  tkougl^t  that  he  flunildt  becaufe  he  may  b«  more  readily  there  delivered.  See  the  Year-Book 
«f  13  £.  4.  9.  a.  in  Cafe  of  the  Lord  Say  v.  the  Town  of  Nottingham. 

0 

3.  One  was  roihed  in  Berts,  and  afterwards  made  oath  thereof  in  Cro.  C. 
London  heforeajuftice  of  peace  of  Berks,  and  who  dwelt  within  the  »nd*ther^ 
faid  county,  hut  at  tbitime  of  taking  the  oath  was  at  his  chambers  in  page  21  j.  it 
the  Temple.    The  oath  was  purfuant  to  the  ftatute,  and  no  men-  ^•«  ^^^  ^f 
'  tion  made  where  it  was  ukcn  5  but  the  jury  found  it  to  be  in  c^^jLt 
London^    The  juftioes  were  at  firil  divided,  upon  the  queftion,  there  it  a 
whether  the  oath  was  well  taken  or  not  ?  But  after,  upon  put-  difference 
ting  the  cafe  to  the  juftices  at  Serjeant's  Inn  in  Flcet-ftrect,  who  J[ee*5pe« 
were  all  of  opinion,  that  the  oath  was  well  taken,  the  juftices  of  does  an  aa 
B.  R.  upon  conference  amone  themfelvcs,  agreed  to  give  judg-  •»  comjei 
ment  for  the  plaintiff,  whici   was  done  accordingly.      And  J^Ji^^** 
I  Hyde,  who  delivered  die  opinion  of  the  Court,  gave  for  reafon,  [H^  thini] 

that  diis  was  a  particular  cafe,  and  this  .oath  is  only  taken  by  the  «*to  imF'- 
Jtiftice  of  peace,  not  virtute  officii,  but  as  a  perfon  defigned  by  tbejla"  jj^.!^^ 
tutefor  this  particular  purpofe ;  and  that  it  was  not  their  opinion,  formance,0r 
that  in  other  cafes,  where  a  juftice  docs  .a  thing  by  virtue  of  his  '«  command 
office,  that  he  may  dp  it  out  of  the  county;  but  on  the  contrary,  !S^-^*VZ 
they  were  of  opinion,  that  fuch  ads  would  not  be  good,  and  10  impri/MtJ^ 
this  is  a  iingular  cafe,  and  ftands  upon  a  particular  reafon  dif-  ^"^h  aa* 
fcrent  from  the  other  Cafes.    Jo.  239.  Pafch-  7  Car.  B.  R.  ^^eln^Tny 
Helier  v.  the  Hundred  of  Benhurft.  pUce  but 

where  hiiju- 
rildidioiiczieads.  Bur  it  is  an  ufual  courfe  for  jufticet  of  peace  to  take  fnfarma/iafu  againft  oflfendcrt 
in  anyplace  out  of  the  county  te  frtive  offences  in  the  county  %uheretSey  are  eommitteJ.  And  (amttimf 
they  taie  reagnix^ttce  to  frojecnie  ;  and  fuch  recognixancei  taken  out  of  thcf  county  hy  voluma^y 
mfftnt  of  the  par  lie*  ^/W  well  enough  and  are  ufi^I.  But  they  cannot  compel  any  out  of  the  county  to 
cater  into  a  recognizance  ;  for  they  cannot  nfe  coercive  fcmuer  out  of  the  county.  And  upon  thif  the 
.  Cottrt  would  advife  \  and  afterwards  tlie  judgment  was  (iven  as  in  the  cafe  itfelf  above. 

4.  The  magiftratcs  of  a  town  had  a  mind  to  turn  the  clerk  of  Holt's  Rep. 
die  market  out  of  his  place,  and  procured  a  forcible  entry  to  be  ^/|,\ti^^ 
made  on  the  market-houfe,  to  get  the  pofleffion  thereof  from  only  leavea 
him;  and  the  juftices  of  the  town  being,  as  was  fuggefted,  in  out  the  word 
the  fa£lion,  would  not  inquire  of  the  force.     And  per  Holt  X^^^^i  ^ 
Ch.  J.  if  all  the  juftices  of  a  corporation  are  concerned  in  a  force,  and  Cafe. 
nvill  not  inquire  of  it,  the  next  juftices  of  the  county  fhall  do  it  s  for 
their  denying  to  do  it,  is  a  forfeiture  of  their  exemption  from  thi 
£9untyj  and  a  mandamus  was  granted,  jointly  and  feverally,  to 
all  the  juftices  of  the  town,  to  inquire  of  the  force ;  for  die 
Court  would  not  fuppofc  them  all  guilty.     6  Mod.  164.  Pafch* 

J  Anns  B.  R.  Caly  v.  Hardy,  Golfon,  &  aL  Juftices   of  the 
eace  of  the  Town  of  Ipfwich.  , 

5.  It  feems  to  be  a  good  general  rule,  that  no  procefs  without 

writ 
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writ  can  be  well  awarded  on  any  indidment,  or  appeal,  &e« 

* '      from  any  Court,  out  o£  the  county  wherein  it  fits,     a  Hawk. 
PLC.  281,  282.  cap.  27.  f.  I. 

6.  It  fecms  queitionablei  whether  jufticcs  of  peace,  being 
afftgnidhy  their  commiilion  to  hear  and  determine  felonies y  are  as 
well  within  the  meaning  as  letter  of  the  5  E.  3.  1 1  ?  For,  as  on 
the  one  fide  it  may  be  argued,  that  this,  being  a  remedial  law, 
ought  to  receive  as  favourable  and  large  an  interpretation  as  the 
words  will  admit ;  fo  on  the  other  fide  it  may  be  faid,  that  the 
preamble  of  the  (latute  making  mention  as  well  of  perfons  ap- 
pealed, as  of  thofe  who  arc  indifted,  cannot  be  thought  to  have 
any  manner  of  regard  to  juftices  of  the  peace  before  whom  no  ap- 
peal lies ;  and  nothing  can  be  more  reafonable,  than  to  conftruc 
one  part  of  a  ftatuteby  another.    2  Hawk.  PL  C.  282.  cap.  27. 

f-3- 

7.  Bat  by  22  H.  8.  5.  par.  5.  jujlices  of  peace  of  the  Jhirey  feTr. 
wherein  any  decayed  bridge  fhall  he^  t*fc.  fball  make  procefs  into 
every  Jbire  within  this  realm j  againfl  any  perfons  ivho  ought  to  amend 

£    ^3     ]  fi*^^  fridge f  being prefented  before  them  to  be  decayedy  ^c. Alfo 

they  have  the  like  power  by  other  ftatutes  in  many  other  cafes. 
2  Hawk.  PI.  C.  282.  cap.  27.  f.  4. 

8.  9  Geo.  I.  cap.  7-7^  3.  Enafts  that,  jujiices  of  peace  dwelling 
in  any  city,  orpreciuEl^  diat  is  a  county  of  \ik\(fttuate  ivithinthe 
county  at  large  ^  for  which  he  fhall  be  appointed  a  jufliccy  though  not 
Hvithin  the  fame  county^  may  grant  warrants,  &c.  take  examina- 
tions, and  make  orders  /^r  any  matters^  which  one  juflice  may  oB 
iuy  at  his  own  dwelling-houfe,  though  it  be  out  of  the  county.  PrO" 
vided  that  nothing  thereinfhall  give  power  to  the  juftices  for  the  coun^ 
ties  at  largCy  to  hold  their  quarter-fefjions  in  citiesy  or  townsy  that 
are  counties  of  themf elves ^  nor  impower  juficeSy  Sec.  of  the  counties 
at  large  to  ail  in  any  matters  arifing  within  cities  or  townSy  Huhicb  are 
counties  of  thenif elves. 


fcv^a'o^er  C^)  *  PowcF  and  Jurifdiftioii,  What.      By  what 

proper    ti-  Wofds. 

des,  as 

FOKCIILB 

Entry,  I.'X'HE  jufticcs  of  pcacc,  by^  the  general  words  of  their  com», 
&c.  for  A    fnijjiony  have  power  to  punifh  any  offences,  againfl  any 

tcrs  relating  .^^^^^'  made  concerning  the  peace  of  the  nation;  per  Holt  Ch.  J. 

cK>thif  head.  4  Mod.  5 1,  in  Cafe  of  the  King  v.  Alfop. 


The  princi-  2.  The  [bare]  naming  them  in  an  aB  of  parliament  doth  not  give 

upon*  the**  ^^"^   vcioxt.  authority  than  they  had  before  \  per  Holt  Ch.  J. 

ftatutc  2  &  I  Show.  339*  Mich.  3  W.  &  M.  in  Cafe  of  the  King  v.  Alfop* 
3   £.  6. 

14.  againft  (booting  of  kailfliot  (ilnce  repealed)  in  which  there  was  a  provi/ot  that  it  Jhomld  not  re* 
firain  tkefeftom  Jboeting  vjbehad  awtbontyfo  fp  Jo  6y  thr  $%  H.$.  6.  and  that  all  otters  nvhojhauld 
frtfume  tojhootjbouid  frefent  their  omjh  names  to  the  next  juft ice  offeace  who  it  to  fee  titem  recorded 
at  thefeJpon»y  whence  itwat  argued,  that  it  feemcd  to  be  an  offence  inquirable  there,  to  which  it 
wa(  aafw»rc4,  Tlut  the  names  of  fuch  perfons  were  to  be  prefented  and  recorded  at  the  fciSons,  that 

'  the 
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iKe  King  might  know  what  men  were  able  to  fefve  him  in  his  wan ;  and  it  was  igreed  that  the  partjr 
might  be  indiAed  Ibr  the  offence  before  juftices  of  oyer  and  terminery  but  not  before  juftices  of  peace 
for  want  of  jurifdidUon.  4  Mod.  49.  to  51.  the  King  v.  Alfop. 

3.  The  general  words  of  the  commiflTion  of  juftices  of  peace,  I 

de  omnibus  dliis  tranfgrejpombus  C5*  malefaEfis  qmbufcunque^  muil  be 
underftood  of  fuch  crimes  as  they  have  power  over  by  the  fe- 
veral  ftatutes  which  created  or  inlarged  their  power,  i  Salk. 
406.  the  Queen  v.  Yarrington. 

(F)  (y  the  Warrants^  and  the  Form^  Sec.  of  them*  - 

In  General. 

I.  A  NY  juftice  of  peace  may  by  word  of  tnouth  auihcnfe  any 
"^^  one  to  arreft  another,  wno  fliall  be  guilty  of  an  aSual 
breach  of  the  peace  in  his  prefence^  cr  of  a  riot  in  his  abfetice,  Alfo, 
he  may  grant  his  warrant  to  arreft  a  manner  treajon,  felony y  ^r^- 
mumre,  or  any  other  offence  againft  the  peacV;  aim,  wherever 
a  ftatute  gives  any  one  juftice  of  peace  jurifdiftion  over  an  of- 
fence, or  power  to  require  a  perfon  to  do  any  certain  thing,  ft 
impliedly  impowers  fuch  juftice  to  bring  the  party  before  him, 
&c.  but  anciently  it  was  holden,  that  one  juftice  of  peace  could 
not  make  out  a  nvarrantfor  an  offence  cognizable  only  by  afej/ions  of 
ttuo  or  more  juftices  y  but  the  contrary  opinion  feems  now  to  be 
eftabliftied  by  conftaht  experience.  And  by  the  like  experience, 
the  power  of  a  juftice  of  peace  of  granting  wzrvznts  for  felony, 
or  other  mifdemeanor,  before  any  indiBment  found,  feems  alfo  at 
this  day  to  be  eftabliflied ;  yet  unce  the  old  books  are  generally 
to  the  contrary,  it  is  advif cable  for  juftices  of  peace  to  be  very 
cautious  in  this  particular,  efpecially  where  the  crime  for  which  [  14  ] 
the  warrant  is  made,  cannot  be  heard  and  determined  by  the 

^'uftice  who  made  it,  without  the  concurrence  of  others.  2  Hawk. 
?1-  C.  Abr.  84.  cap.  13.  f.  10. 

a.  It  oUght  to  be  under  the  hand  andfeal  of  the  juftice  who 
makes  it  out.     2  Hawk.  PI.  C.  85.  cap.  13.  f.  21. 

3.  And  to  fct  forth  the  year  and  day  when  made,  that  in 
an  adion  brought  upon  an  arreft  made  by  virtue  of  it,  it  may  ap- 
pear to  have  been  prior  to  fuch  arreft.  2  Hawk.  PI.  C.  85. 
cap.  13.  f.  22. 

4.  It  is  fafe^  but  perhaps  not  neceflary,  in  the  body  of  the 
warrant  to  (hew  the  place  where  it  was  mad^  5  yet  it  feems  ne- 
treflary  to  fet  forth  the  county  in  the  margin,  at  leaft,  if  it  be  not 
fet  forth  in  the  body.     2  Hawk.  PI.  C.  85.  capi  13.  f.  23. 

5.  It  may  be  made  cither  in  the  name  of  the  King,  or  of  the 
juftice  himfelf,  as  appears  from  the  precedents  therein  before 
referred  to.     2  Hawk.  PI.  C.  85.  cap.  13.  f.  24. 

6.  If  it  ht  for  the  peace,  or  good  behaviour,  it  is  advifeable  to 
Jpecic 


fet  firth  the  jpecial  caufe  upon  which  it  is  granted  ;  but  if  it  he  for 

treafon  or  felony,  or  other  offence  of  an  enormous  nature,  it  is 

Vol.  XV.  C  fai«. 
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faid,  that  it  is  not  necejfary  to  fet  it  focth  \  and  tt  fetois  to  be  ra« 

ther  difcretionary^  dian  neceflary  to  fct  tt  forth  in  any  cafe. 

2  Hawk.  PL  C.  85.  cap.  13.  f.  25. 

A  juft.ce  of      -y.  Such  a  Warrant  may  be  €\^tx  general^  to  bring  Ae  party 

not  to  make  ^^^^"^^  ^"7  jufticc  of  the  peacc  of  the  county,  orfpecial^  to  brinu 

a  gfntral     him  bcforc  the  juftice  only  who  granted  it.     2  Hawk.  PI.  C.  85. 

rx.arranU         cap.   I3.  S.  26. 

nor  can  a  *        ./ 

coniljble  break  a  houfe  In  the  nighty  or  at  any  time  unlefs  in  the  c^fc  of  felony  and  treafoa.  I  Suls. 

146.  Fofter  V.  Hill. — A  juftice  of  peace  may  make  a  warrant  fo  bring  u  ferftm  befort  hlmftlf  Xo  find 

fureties  for  the  good  behaviour,  and  it  will  be  good  and  fufficicnt  in  law ;  for  moft  times  he  who 

makes  the  warrant  has  the  beft  knowledge  of  the  matter,  and  therefore  more  apt  to  do  jullice  in  the 

cjie ;  per  Wray  Ch.  J.    5  Rep.  59.  b.  HUl.  32  £liz.  B.  A.  in  FoOer*!  Cafe. 

8.  It  may  be  dlreBed  to  the  (herifF,  bailiff,  conftable,  or  t§ 
any  indifferent  perfon  by  name,  who  is  no  officer  5  for  that  tlic 
jullice  may  audiorife  anyone  to  be  his  ofEceri  whom  he'fJeafes 
to  make  fuch ;  yet  it  is  moft  advifeable  to  direA  it  to  the  con- 
ftable  of  the  precin^  wherein  it  is  to  be  executed  ;  for  that  no 
other  conftablci  and  a  fortiori  no  private  perfon  is  compellable 
to  ferve  it.     2  Hawk.  PI.  C.  85.  cap.  13.  f.  27. 

(G)  Warrants  executed  How. 

I  •  A  Bailiff  or  a  conftable,  if  they  be  fworn  and  comM^nly 
'^^  known  to  be  officerSi  and  a£l  within  their  own  precinfts, 
need  not  Jbe^v  their  warrants  to  the  party,  notwitliftanding  h€ 
demand  the  fight  of  it }  but  thefe  and  ail  other  perfons  what- 
foever  making  an  arreft,  ought  to  acquaint  the  party  with  the  fub-> 
llance  of  their  warrants,  and  that  all  private  perfons  to  whom 
fuch  warrants  fh^l  be  dire£led,  and  even  officers,  if  they  be 
not  fworn  and  (Commonly  known,  and  even  tliefe,  if  they  9£t 
out  of  their  own  precintxs,  muft  fliew  tlieir  warrants,  if  de- 
manded.   2  Hawk.  PI.  C.  8c,  86.  cap.  13.  f.  28. 

2.  T!he  Jberiff  having  fuch  warrant  dire<^led  to  him,  maf  ats^ 
thorife  others  to  executt  it ;  but  every  other  perfon  to  whom  it  is  di« 
retted,  muji  perjonaliy  execute  it ;  yet  it  feems,  that  any  one  may 
lawfully  affift  hmn.    2  Hawk.  PI.  C.  86.  cap,  13.  f.  29. 

3.  It  a  warrant  be  generally  direBed  to  all conftaUes^  no  we  can 
execute  it  out  of  his  onun  precinct ;  but  if  it  be  dire&ed  to  a  particu^ 
lar  cmflahle  by  name,  he  may  execute  it  any  where  within  the  ju- 
rifdi£Uon  of  the  juftice.   2  Hawk.  PL  C.  86.  cap.  13.  C  30. 


15    ]  (H)  Of  tlieir  taking  Bail. 

« 

I .  "O  Y  3  //.  7.  3.  two  Juflices  of  peace  quor.  unus  are  impowereJ 
^^  to  bail  perfons,  %vho  are  bailable  by  law,  until  the  next  general 
feffions  or  gaol-delivery,  where  they  Jball  certify  the  fame  en  pain 
ot[lol. 

2»  Wherever 
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2.  "Wherever  a  man  may  be  taken  up  by  one  juftice  of  peace, 
onejufilce  of  peace  may  bail  him.    6  Mod.  179.  per  Holt  Chr  J. 

•  Trin.  3  Annae.  Anon. 

3.  Where  ijujiices  of  peace  are  ready  [required]  to  bail  one, 
they  ought  to  he  both  prefent  to  do  it ;  and  ^it  is]  not  enough  that 
one  of  them  fhould  firft  fign  the  recognizance^  and  then  fend  it 
to  another,  though  the  contrary  be  fometimes  irregularly  prac- 
tifed;  per  Holt  Ch.  J.  6  Mod.  180.  Trin.  3  Annae.  B.  R.  the 
Queen  v.  Weft. 

4.  A  juftice  that  hz^  power  tofet  a  fine  has  power  to  hail ;  for 
he  is  not  obliged  and  bound  to  commit  him ;  but  after  he  is 
once  committed  in  execution  it  is  too  late  to  move  for  bail  \  per 
Holt  Ch.  J.  1 1  Mod.  52.  pi.  25.  Pafch.  4  Annae.  B.  R.  Anon. 

(I)  Of  their  Proceedings. 

I.  3/^-7.  'pVERT jujlice  of  peace y  that  fhall  take  any  recognizance 
cap.  I.  "^^  for  keeping  the  peace ^  fhall  certify  the  fame  to  the  next 
fifi^Sf  that  the  party  may  be  called,  ahd  if  he  make  default,  the 
fame  to  be  recorded,  and  the  recognizance,  with  the  record  gf  the 
default,  certified  into  the  Chancery,  or  before  the.  King  in  his  bench f 
•r  into  the  JSscchequer. 

2.  If  juftice  of  peace  dots  not  obferve  theformprefcribed  by  thefia^ 
iute,  there  needs  no  writ  of  error,  but  what  he  does  is  void  and 
coram  non  jtsdice  \  but  if  the  juftice  a£ls  according  to  the  ftatute, 
then  neither  King's  Bench  nor  juftices  of  peace  can  redre(s  it, nor 
fct  at  liberty  the  party.  Jo.  171.  Hill.  3  Car.  B,  R.  Cole's  Cafe. 

(K)  Their  Salification. 

I.  T>  T    I  jB.  3.  cap,  iij.  the  King,  for  the  better  keeping  and  main" 

^  taining  tie  peace,  willetb,  that  in  every  county  good  men  and 

lawful,  "which  are  not  maintainers  of  evil,  or  oarretors  in  the 

cmtntry,  Aall  be  affigned  to  keep  the  peace. And  by  iZ  E.  3.  2. 

two  or  three  of  the  beft  reputation  in  the  counties, fhall  bt  afftgned 
keepers  oftbepecLce  by  the  Kin^s  commtj[jlion^''~^^ku&  by  34  J5.  3. 
cap.  I.  in  every  county  fhall  be  afftgned  for  keeping  the  peace,  one 
lord,  and  three  or  four  of  the  moft  worthy  men  in  the  county, 
wtthfome  learned  in  the  law, — And  by  2  A  S'fiat,  2.  cap.  i.  they 
fhall  he  made  ofiiit  moft  fuiBcient  perfons  dwelling  in  the  coun-> 
ties  ;  but  lords  and  jufiices  of  affife  may  be  madejufiices  of  the  peace 
though  they  dwell  out  of  the  counties, 

2.  13  -R.  2.  7.  Jufiices  of  peacejhall  be  made  of  the  mtfl  fujficietti 
knights,  efqmres,  ana  gentlemen  of  the  law  of  the  county, 

3.  a  n.  ^•flat,  I.  cap,  4.  The  juftices  of  peace  who  'are  of  the 
quorum,  fhall  be  reftant  in  the  fame  county,  eSicept  lords,  judges,  fer^ 
ieants  at  laWp  and  the  Kinf^s  attorney, 

C  2  4*  18  ^* 
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Onewas/>.  ^.  i8  /f.  6.  II.  No  jufiice  of  peace  fiall  he  made  nvho  hath  mt 
filling  aT  a  ^^^^i  ^^  tenements  of  the  value  of  20  \.  a  year,  ^nd  if  any  be  put 
juftice  of  in  commifflon  who  hath  not  lands  of  that  valete^  hejhall  give  notice  U 
pcdce  in  ffjg  Chancellor ,  ivho  Jball put  another  in  his  rooom  ;  and  if  he  do  ftot 
Bucking-  '^  tiotice  within  a  month  after  he  knows  of  fuch  commijfiony  or  if 
not  having  he  fit  j  OF  make  any  warranty  or  precept  by  force  oj J uch  commijjton^  be 
20 1.  a  y^^r  Jhall  forfeit  20  L   to  be  divided  between  the  King  and  the  prof ecutor, 

a  ;  but  it  was  quaDied,  ift,  Becaufe  no  indidment  lies  of  it;  for  the  ftatute  limits  it  to  be  funt/k^ 
■dblt  by  dehiy  according  to  the  common  law.  idly,  A  man  of  law  and  corporations  are  excepted  out 
of  ihe  llatutey  and  it  it  notjbev/n  in  the  indiSimentj  that  bit  wattiot  a  mam  ofla^v,  nor  one  rftbe  cvr- 
f  oration,  3diy,  hi»  time  of  tbt  Jitting  iijbf^vn\  for  if  he  had  20 1,  at  the  time,  though  ai'tcrward* 
he  had  not,  he  is  not  punilhable ;  and  for  this  pincipally  the  indidlment  was  quaHicd.  2,  Roll.  R. 
^7.  Mich.  20  Jac.  B.  R.  Anon. 

Saving  for  towns  corporate. 

5.  2  Mar.feffl  2.  cap.  8.  Enafts,  that  no  perfon^  havings  or 
ufmg  the  office  of  a  fherifF  of  any  county ^  Jhall  ufe  or  exerctfe  the 
office  ofajujlice  of  peace^  by  force  of  any  commifjion  or  otherwife^  in 
any  county  where  hejhall  be  Jheriffy  during  the  time  only  that  he 
fhall  exercife  the  faid  office,  orjherijfwick:  and  that  all  a3s  done 
by  fuch  Jhef  iff  by  authority  of  any  commifjion  of  the  peace  ^  during  the 
time  abovefaid fhall  be  void.  ^ 

6.  5  Geo.  2.  cap.  i8.yi  I.  'No perfon fhall  be  capable  of  being  m 
jujlice  of  peace  for  any  county  in  England  or  IVales^  ivho  /ball  not 
have  an  ellate  of  freehold ^  or  copyhold  in  poffejfton^for  life^  orfome 
greater  eJlatCy  or  for  years  determinable  upon  lifcy  or  for  a  certain 
term  originally  created  for  2 1  years  or  more^  in  lands  or  hereditaments 
in  England  or  Wales  of  the  yearly  value  of  1 00 1.  abvue  in» 
cumbrances. 

S.  2.  No  attorney,  folicitor,  or  proftor,  fhall  be  capable  to  be  a 
jujlice  of  peace  in  England  or  Wales^  during  fuch  time  as  he  Jball 
continue  in  practice. 

S.  2.  If  any  perfon,  who  Jball  not  be  qualified  according  to  this 
aHy  Jball  take  upon  himfelf  the  office  of  a  jujlice  of  peace  ^or  do  any  aQ 
msjuch  he  ihall^r  every  offence  forfeit  100  I.  one  moiety  to*tbe  King^ 
and  the  other  moiety  to  J  uch  as  will  fue  for  the  fame. 

S.  4.  This  a^ Jball  not  extend  to  any  city,  town,. or  liberty, 
having  juflices  of  peace  within  their  limits. 

S.  5.  Nothing  in  this  a3  Jball  incapacitate  any  lord  of  par  Ha- 
mentj  or  the  cldeft  fon,  or  heir  apparent  of  any  lord  of  parlia^ 
ment,  or  ^  any  perfon  qualified  toferve  as  knight  of  ajbire  byjlat* 
9  Anna^  cap.  5.  to  be  a  jujlice  of  peace  for  a?iy  county: 

S.  6.  Nothing  in  this  a6l Jball  incapacitate,  the  officers  of  the  Board 
of  GTeen-cIothyr<?;«  being  jujlices  of  peace  within  the  verge  of  his 
Majejlfs  palaces.^  or  to  incapacitate  the  commijfioners  and  principal 
offiuers  of  the  navy^  or  the  two  under  fecretaries  in  each  of  ihe  offices- 
of  principal  Secretary  of  State  ^  from  being  jujlices  of  peace  far  fuch 
maritime  counties  and  places  where  they  ufually  have  been  jujt ice (. 

S.  7.  This  acl fhall  not  extend  to  any  of  the  heads  of  colleges  or 
halls  in  the  univetftties  of  Oxford  and  Cambridge,  but  that  they  may 

be 


■  31uftices{  of  ^eace.  t  »6 

Itjufttces  of  peace  in  the  counties  of  Oxford,  Berks  and  Cambridge, 
and  the  cities  and  totvns  within  the  fame ^ 

7  Geo.  2.  cap.  lo.yi  3.  The  act  5  Geo.  2,  cap.  iS.Jha/I  not  ex- 
tend to  deprive  the  vice-chancellor  of  the  univer/ity^  or  the  mayor 
•f  Cambridge^  font  being  jufices  of  peace  in  the  county. 

(L)  PuniJIjable.  In  what  Cafes,  C    17    ] 

!•  A  Juftice  of  peace  by  his  difcretion  may  arrefl  a  man  to  find  S.  P.  per 
^^  furetv  of  peace,  and  though  he  lets  him  ffo  at  lart^e  luithout  Littleton  J. 
fttrety,  yet  the  party  cannot  punilh  him  ;  becaulehe  is  a  judge  negatur; 
of  record.     Br.  Peace,  pi.  8.  cites  o  £.  4.  7.  quod  now, 

4oet  not  lie  asatnft  a  judge  of  record.    Br.  Judges,  pi.  lo.  cites  S.  C. 

2.  The  ftatute  of  3  if.  7.  cap.  2.  is  that  the  juftice  Ihall  ^"J°J°'"*; 
forfeit  10 1.  if  he  docs  not  certify  the  recognizance  at  the  next  hlblied*"' 

feflions.    Br.  Peace,  pi.  11.  cites  2H.  7.  11.  -It  fhouldbc  gainft  one 

(2H.  7.  I.  pi.  2.)  P"^  °VL«f 

•f  the  peace,  for  having,  while  in  the  commiitlon,  impounded  andn^t  nturned  reccgnizancet  to  the 
feffions  and  taking  20  s.  of  every  uniicenjed  aleboufcy  and  converting  it  t9  At*  private  ufe^  ^c, 
Whereopon  he  was  tried  at  bar  and  found  guile}',  for  which  he  ^iA  fined  jooo  marki  and  imfrifo^rd 
mt  the  iCing*  X  pleafitrey  and  to  be  of  good  hebaviotirfor  ayear^  and- \o  make  puhlick  aeknowedgment 
of  his  offence  isr  the  next  ajjifes  to  be  held  for  the  county  of  Surry.  Sid.  192.  Pafch.  x6  Car.  2. 
B..  R.  the  King  v.  Sir  Purbcck  Temple. 

3.  4 /f .  7.  cap.  12.  f.  I.  £na£led,  xHxtX  every  juftice  of  peace 
within  thefbire  where  he  isjtiftice,  fhould  caufe  to  be  proclaimed 
yearly,  in  four  principal  fej/ions,  the  tenor  of  the  proclamation  to 
the  bill  annexed ;  and  every  jufiice  of  pease  prefent  at  dnyfeffions, 
when  it  is  not  proclaimed  fhould  forfeit  unto  the  King  20s. — ^Thc 
which  proclamation  was  to  the  effect  following,  viz.  S.  2.  Hen-' 
ricus  Dei  gratia,  i^c.  the  King  [after  a  recital  of  the  many  mif- 
chiefs  arifrng  for  want  of  putting  the  laws  in  execution]  "  com* 
"  mandeth  the  jttftices  of  peace  of  this  fbire,  to  endeavour  to  exe^ 
**  cute  the  temr  of  their  commiffion,,and  that  every  man  that  lets  them  . 

to  execute  their  authority,  that  theyfbew  it  to  his  grace,  and  if  they 

do  it  not,  and  it  comes  to  his  knowledge  by  other,  they  fhall  be 

taken  as  men  out  of  credence,  and  be  put  out  of  commiffton  for  everm 

And  over  this  he  commandeth  all  men  grieved  in  any  thing  that  the 

juftice  of  peace  tnay  determine^  that  they  make  complaint  to  the  next 

juftice  of  peace,  or  to  any  of  his  fellows  ;  and  having  no  remedy 

there,  toen  to  the  jufiices  of  afftfes  if  they  arefoon  after  to  come  into 

that  fbire,  and  if  then  they  have  no  remedy,  they jball  come  to  the 

King  or  to  his  Chancellor  ;  and  his  highnefs  fhall  fend  for  the  faid 

jufiices,  to  know  the  caufe  why  his  ftibjeBs  be  not  eafed,  and  his 

laws  executed :  whereupon  if  he  find  am  of  them  in  default,  he 

Jhalldo  him  to  be  put  out  of  the  commiffion,  and  punifbed  accord* 

ing  to  bii  ekmerksf  and  his  bighrufs  fhall  not  let  for  any  caufe, 

C  3  «  but 
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i;  ^(KceiBt  of  l^eace. 

^'  but  that  hejballfee  bis  laws  to  have  true  exicuthff,  and  his  Jul* 

•*  jeBs  to  live  infuretyP 
The  Court  4,  A  juftice  of  peace  was  cenfurcd,  becaufe  going  to  view 
^^xtsi  ^^^^^y  ^^'^  remove  the  force,  and  the  offenders  being  efcapedbt* 
attacbment  fore  bis  comtng^  and  be  being  requefied  to  go  to  the  houfc  where  thej 
againftajuf.  were^  at  a  little  dtjlance^  herefujed;  andAio^  where  the  peace  nuai 
^^^^^^^^  J^jjorn  and  demanded  of  him  againft  the  riotors,  he  awarded ft^er* 
upon  coa-  fedeas  taking  bonds  for  keeping  the  peace  againft  certain  others  of  bis 
plaint  to  fervants  lohodid  not  demand  it j  but  releafed  them  again  the  next 
come  and    j        ^^^  ^jj  ^   •    ^^^^^  favour  to  his  own  brother.  Mo.  6z8- 

vicwaforce,   /^  ^  '     ,    ^  ^  *^ 

but  they  </f.  CarewsCafe. 

nied   the 

fame,  a/iJ  dire&ed tht  party  to  bring  an  aBion  of  iehfar  the  100 1,  fnfntttre  given  by  tSie  ftatote 

intliatcafe.    Vent.  4T.  Mich.  21  Car.  z.  B.  R.  Anon. 

5.  W.  exhibited  his  bill  againft  S.  for  a  mifdemeanor  in  his 
office  of  juftice  of  peace,  viz.  {ox  compounding  of  matters  between 
the  parties  bein?  bound  over  to  the  feffions,  and  now  the  Court 
obfcrved  this  dincrence  \  that  for  petty  quarrels  between  party  and 
party,  or  for  the  peace,  or  petty  trefpafles,  where  the  King  is  not 

[  1*8  2  '^  ^^^'  '^fi^^i  there  a  juftice  of  peace  may  make  and  perfwadc 
an  ^rcement  between  the  parties;  but  otherwifc  where  a  fine 
ihall  accrue  to  the  King.     Noy.  103.  Whinnel  v.  Stroud. 

6.  Attachment  againft  juftice  of  peace  for  refuftng  toftgn  a  poor 
rate.  Sid.  377.  Mich.  20  Car.  2.  B.  R.  Inhabitants  of  Peter- 
borough's Cafe.- 

7.  A  juftice  of  peace  is  not  indiElable  for  not  binding  over  of- 
fenders charged  on  oath  with  a  riot.  Cumb.  317.  Hill.  6  W.  3. 
B.  R.    Afton's  Cafe. 

8.  Holt  declared,  that  if  complaint  \i^s  made  to  him,  that 
fome  juftice  of  peace  had  iflued  a  warrant  to  take  goods  out  of  a 
man's  pofleflion  to  which  he  pretended  a  right,  he  would  fend  for 
and  bind  the  juftice  over  ;  for  people  rauft  take  the  legal  remedy, 
as  detinue,  trover,  or  replevin.  Farr.  99.  Mich,  i  Annas.  B*  K. 
Anoxv 

9.  A  dijfenting  teacher,  having  ^r//7/j^r^himfelf  j^  one  county,  re* 
moved  into  amther,  andfet  up  a  conventicle  there,  without  further 
qualification  /  whereupon  a  juflice  of  peace  conviEted  him ,-  an  at- 
tachment was  moved  for  againft  the  juftice  for  a  contempt  of  the 
toleration  AB,  alleging  a  qualification  In  one  county  to  be  fo  all 
over  England.  But  per  Cur.  the  A£l  of  Conventicles  is  ftill  in 
force,  and  xittjujlices  of  peace  have  power  to  execute  it  againft 
fuch  as  do  not  qualify  according  to  the  Toleration  A£b,  fo  that 
they  being  judges  of  the  matter,  if  they  do  wrong,  the  remedy  is  by 
certiorari  or  appeal  to  the  fefftons,  whete  the  whole  may  be  re- 
examined, which  (hall  be  final  by  the  very  words  of  thcftatutc; 
and  if  they  err  in  a  matter  of  winch  the  la%o  makes  them  judges,  it 
would  be  moft  unreafonable  to  grant  an  attachipent  for  fuch 
error.    6  IVIod.  228.  Mich.  3  Annse.  B.  R.  Peat's  Cafe. 

10.  7/1- 


S^eimtg  tf  l?ea<e*  i  s 

!••  Information  again/l  vi  jufiice  of  peace  for  fending  one  to  tlic 
houfe  ofcorre£tion  without  fufficient  caufe.  8  Mod.  45.  Pafch. 
7  C5co.  Ac  King  v.  CMiey. 

1 1.  A  jufticc  of  peace  muff  take  care  that  he  hathfuch  an  irt" 
formation  of  the  fa£l  as  may  ht  fufficient  tofttpport  his  warrant  of 
commitment  ,•  but  he  need  not  fet  it  forth  in  the  warrant  itfek  j 
for  fo  much  certainty  Is  not  required  in  warrants  as  in  writs  and 
pTeadingSy  which  are  always  on  record.  8  Mod.  5.  Mich.  7  Geo. 
the  King  v.  Walter. 

12.  tnfortnation  againfijnSict  of  peace  for  refufinghis  warrant 
for  a  battery ;  but  on  (hewing  a  reafonable  caufe  the  rule  was 
difchargcd*    8  Mod.  337.  Mich.  1 1  Geo.  the  Kang  v.  Nichols. 


(M)  Punifliable  fy  J^ion. 

I  •  T  F  juftice  of  peace  refufes  to  tale  the  oath  of  the  party  rohbedy  Per  Twif- 

^  the  queftion  was,  if  the  party  may  have  an  aftion  on  the  <*«"  J-  >f  a 

c^^e  againft  him  i  "Windham  J.  doubted,  becaufejuftice  of  peace  cnaXd^v 

IS  a  judge  of  record,  and  no  a£lion  lies  for  what  he  does  as  parliament 

judge ;  but  per  Periam  and  Anderfon,  it  lies ;  for  in  this  caic  '^  ^«  ^o"** 

he  a£is  not  as  a  judge  but  as  a  particular  minifter  appointed  \^  whereof 

by  the  27  El,   13.  to  take  the  examination.    Le.  323.  Trin.  is  a  damage 

3 1  Eliz.  C.  B.    Green  v.  Hundred  of  Bucclechurch.  *<>  <««  ^^  * 

only,  there 
■D  indi^hnent  lies  for  the  noa.fearinc«  ;  and  upon  this  reafon  it  it  that  the  only  remedy*  in  cafe  a 
ja(bce  of  peace  refufes  to  take  the  oath  of  the  party  robbed,  is  for  hiai  to  have  an  action  en  the  cafe 
agaiaft  hisu    Sid.  209.  p).  3.  Trin.  16  Car.  1.  Anon. 

2.  A  juftice  of  peace  cannot  detain  a  perfon  fufpe£led  in 
prifon,  but  during  a  convenient  time  only,  to  examine  him, 
which  the  law  intends  to  be  three  days,  and  within  that  time  to 
take  his  examination,  and  fend  him  to  prifon  \  and  becaufe  her^ 
he  detained  him  iS  da^r in  his  own  houfe,  the  plaintiff  brought 
an  a£lion  of fa/fe  imprlfonment^  and  had  judgment.  Cro.  £.  ^29, 
830.  Pafch.  43  Eliz.  C.  B.    Scavage  v.  Tatcham. 

» 

(N)  Pleadings  in  Indldment,  or  Adions  againft  C   19    3 

them. 

I.  \J^  HEN  2  juftice  of  peace  males  a  juflification^  he  need  not 
^^  (liew  his  patent,  any  more  than  a  (heriff  (hall  ihew  the 
writ  to  him  direfted,  or  other  records;  per  Choke,'  Needham, 
and  Littleton :  for  per  Choke  the  patent  remains  only  with  the 
cuftos  rotul.    Br.  Monftrans,  pi.  69.  cites  9  £.  4.  2. 

a.  7  Jac*  I.  cap*  5*  £na£is,  that^n  aSion  being  brought  againft 
m  juflice  of  peace  f  major ^  isfc,  for  any  thing' done  by  reafon  of  their 
feveral  offices^  both  they  and  all  their  cfftflants  may  plead  the  general 
iffue^  and  ret  give  the  Jpecial  matter  in  evidence* 

C  4  (O)  i?^. 
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(O)  Determination  of   their  Authority.    What  is, 

and  the  Effed  thereof 

tf  tf  WW  i.tttHERE  /j  #:«£;  commijjton  of  the  peace  ^vw,  and  is 
e^^^^  ficnvn  to  fame  of  the  old  jujlices^^ .  yet  the  other  jufiices  wba 

proclaimed,  did  fiot/ee  it,  are  not  bound  to  take  notice^  but  may  well  Ht  by  the 
or  read  im  anclent  commiflion ;  per  Pafton  ;  but  Portington  Serjeantj  con- 
Ac  a"ciwt'  tra.    Br,  CommiflSons,  pi.  2.  cites  21  H.  6.  29. 

commiffion  of  the  pc^ce  is  determincdt  and  all  the  jujiicts  on^bt  to  take  nctice  tberetf:  and  if  they 
fit  after  by  the  ancient  coxnmiffioo,  all  that  they  do  is  void.  Br.  Commiffionsy  pi .  6.  (bis)  cites 
Marrow's  Readings. 

A  commif-        2.  If  onc  htjujiice  of  peace  of  a  vUl,  and  after  the  King  makes 


fofi 

Jam 


m.ct'\%  another  juflice  of  peace  cf  the  fame  villy  yet  the  power  of  the  firft 
made  to  four  remains  J  becaufe  all  is  in  affirmation;  per  Choke  Juflice,  quod 
itttbec.un'y  fuit  HCgatum  ;  for  the  fecond  patent  determines  the  power  of  the 
Sfter^tbe"*^  firft.    Br.  Commifllons,  pi.  20.  cites  10  E.  4.  7. 

King  makes  J.  S.  jujlice  of  peace  tbere^for  tcrmrf  his  lifr^  the  fiift  commiflioa  is  detenmncd.  Br. 
Commiflfions,  pi.  lo.  cites  Marrow's  Readings. 

And  where  -^^  Notc  for  law,  that  whcTC  commtffton  cf  the  peace  ifftses  to 
Mln'Vhl'  .7- ^-  ^"^  others,  and  after  J.  N.  is  made  a  knight,  yet  the 
/aw  u  put  commiflion  remains  for  him.    Br.  Commiflions,  pi.  22.  cites 

in  commij.      35  &  36  H.  8. 
Ji^%   and 

after  is  made  aferjeant  tf  the  /aw,  yet  he  remains  in  authority  by  the  fame  commiflion.  Ibid. i- 

And  when  xjujticc  of  the  bank  is  made  a  knight ^  \et  he  rtmains  jvjticcy  and  his  commiffiou  llall 
Unt.  him.    Ibid. 


Br.  Com-         4.    1  E.  6.  cap,  7./.  4.  Enafts,  that  where  a  juflice  of  peace  is 

jnifljons,       created  a  dtikcy  archbifhopy  marqtiefsy  early  vifcouuty  barony  bi/bop^ 

Marrow's      knight y  juflice  of  the  one  bench  or  the  other y  orferjeant  at  /aw,  orfbe^ 

Readings,      fiff^  yet  he  fball  remain jtiftice* 

Serjeant 

Hawkins  (ays,  that  it  has  been  queftioncd,  whether  the  dignity  of  baronet,  which  has  been  creatc4 

fince  this  ftatute,  be  within  the  equity  of  it.     Hawk.  PI.  C.  17.  cap.  5.  f.  5. 

a  Hawk.  PI.  5.  If  the  King  grants  to  a  *  mayor  and  commonalty  and  their  fuc-* 
C.  17.  cap-  cefforSy  to  be  jujlices  of  peace  in  their  villy  and  after  makes  com-' 
♦Such^com-  mifftcn  cf  the  peace  to  others  there,  yet  the  firft  commiflion  fliall  rc- 
jniiTion  is  main  in  force  \  becaufe  it  is  granted  to  them  and  their  fucceflbrvS^ 
"^**^"  h^'  ^^^  ^^  ^^  ^^^  revocable  at  will  as  commiflion  is.  Br.  Com~ 
"th^vitn^   mifiions,  pi.  5.  cites  Marrow's  Readings. 

nor  deter- 
minable by  his  demife,  as  the  common  commiflion  for  the  peace  is,  which  is  made  ofcourfe  by  the 
Ix>rd  Chancellor  according  to  his  difcrction.    2  Hawk.  Pi.  C.  37.  cap.  8.  f.  30. 

r  20  ]  6.  ^commiflion  be  direSed  to  A.  and  B.  who  are  not  in  rerum 
naturay  or  are  dead  at  the  time  of  the  teflcy  &C..  the  ancient  com* 
miflion  remains  in  force  ;  for  this  new  commiflion  is  void.  Br* 
Commiflionsy  pi.  6.  (bis)  cites  Marrow's  Readings. 

7.  If 


^Mcea  of  iDpet  ant)  Cerminer*  20 

-7.  If  a  cwnfmjjion  be  direBed  to  N.  pro  hoc  vice,  this  (hall  deter- 
mine the  ancient  commii&on  of  thofe  matters,  and  yet  N.  the 
new  commiflioner  cannot  fit  but  unica  vice.  Br.  Commiflions^ 
pL  6.  (bis)  cites  Marrow's  Readings. 

.  8.  If  a  commiffion  ibe  direfled  to  hear  and  determine  felonies^    *  Serjeant 
this  flisdi  *  determine  the  ancient  commiiBon  of  the  peace  as  to  HAwkint 
felonies^  but  not  as  to^tke  peace :  and  fo  determined  in  part,  and  in  ^lilV^*"' 
part  not.    Br.  Commimoas,  pi.  7.  cites  Marrow's  Readings.       juftiy  ^^« 

tionable,  not 
only  ai  being  cootraiy  to  common  pnAiccy  but  alfo  becaufc  juftices  of  peacci  at  fucbf  fecm  to  have 
authority  by  34  £.  3.  to  hear  and  determine  felonies,  without  any  fpecial  claufe  in  their  commiflioa 
for  that  purpole.     a  Hawk.  PI.  C.  17.  cap,  5.  f.  7. 

9.  If  commiffion  in  eyre  is  made  to  the  county  of'  N,  and  procia-  -^f' if  com. 
mation  there,  this  (hall  determine  the  conmiiffion  of  the  peace.  2^*"  **L 
Br.  CommifEons,  pi.  8.  cites  Marrow's  Readings.  in^tiie^n. 

tyofN.MMl 
B.  R,  comes  there,  thit  (hall  not  determine  the  commiffion  of  the  peace  ;  contrary  if  they  maktPrw* 
ckwmthm  rf  tie  eeming  of  B.  R.    Br.  Commiffions,  pL  9.  cites  Marrow's  Readings. 

10.  2  £s*  3  P.  ts*  M.  18.  Ena£ls,  that^  neiv  commiffion  of  the 
peace  or  gaol'-delivery  for  the  whole  county  f  fhall  not  he  a  fuperjedeas 
to  a  former  like  commiffion  granted  to  a  city  or  toivn^corporate^  being 
no  county. 

11.  if  a  new  patent  is  made  to  judices  of  peace,  in  which  on§ 
of  the  oldjuftices  is  left  outy  yet  the  ads  of  the  old  juftice  are  law- 
ful till  the  next  fefBons,  in  which  the  new  commiffion  is  pub-  * 
lifhed.     And  though  the  patent  be  of  record,  yet  the  party  (hall 

not  take  notice  immediately,  but  at  the  feffions.    Mo.  i8(^  187. 

pl*  333*  Mich.  7.6  Eliz.  in  an  Anon.  Cafe  cites  5  £•  4* 
Sec  more  as  to  Juftices  of  Peace  in  General,  under  the  titles  of 
^rflionsr,  ^u or, and  other  proper  Titles  in  this  Abridgment. 
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iagcommif* 

(A)  Juftices  of  Oyer  and  Terminer,    [their  Power  ^^t^'X 
and  Authority y  and  of  what  they  may  inquire.]        ^JiJ^/^ 

to  be  ob-  ^ 

£i.fT  F  a  man  be  indiiled  of  harretry  at  an  affifes  before  the  ferred.    i. 
•''  juftices  of  oyer  and  terminer,  and  upon  this  procefs  iffius  ^S^termU 
ageinfl  him,  returnable  at  the  next  qffifa^  and  the  defendant^  at  Bcrtlb«liB*f 

tht 
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te  granted  the  oezt  d&fitt^  a^oTf  gratify  imi  fkadi  mi  gmrhy^  fo  tiKlf 
id^jt&ccs  ^^  .^  "^^  ''^  cu{bMi]r»  ib  that  he  marjr  be  tried  Ipdbre  the 
«f  /i6r  m^  juftke«y  aa  jnfttces  o£  gaotddcrecyy  :|:  yet  he  may  be  tried 
Anch  Tibe  immediately  at  the  fatne  ajftfet  befose  tli^em  as  nifticcs  of  oyer 
rnT'"^  ani  termiaar.  Hm.  9  Car.  B.  R.  ChapnMs  Cafe;  ia  writ 
MiKfr  «•«  o£  arciB  1190a  fuck  trial  dm  was  afigned  for  enror^  and  per 
^^  ^!  CiHrnm  hddgood.  (Bat  it  feean  that  if  is  very  hani,  and  oon- 
^^!^\S^  trary  to  all  tSe  precedents^  andit  b  gseatly  mtfebievous^^  if  he 
piflbs  {  a.  ihali  not  have  time  for  his  trial  till  the  next  affifes,  when  he  has 
T^u  «M»*  notKswitncfles  ready.)! 

iPir  /« tbeKhg*s  vnriUyiacYi  ire  to  be  allowed  wliich  have wamm  of  law,  ami  continual  allowiiice  In 
Courts  of  juftice.  3 .  That  juftices  of  oyer  and  termiaer  aupict  proceed  upon  any  indtAmcnt,  iutf  upon 

[  •^mMBmtmu  t^ken  hefore  \ tiemfek^e*  /  for  their  autboiity  i%  md intpiirtndump, midtendum^ 

^*  Itnminnni*,  4.  That  juftices  ot  oyer  and  terminer^  Mff)r>  upon  an  indidmentfivundt^rorMJ 
tht/mmt  ifiiya^siiift  the  party  indiAed.  5.  That  if  a»^  ojfeute  be  pnmhited  by  mjfl^nMie,  and  name 
noiuvwfaat  G^ort  it  (hall  be  puniihad  f  ov  if  A^  ftatuie  appoint  that  it  fliall  b«  puniflwd*  in  any  Court 
af.  RcGBrd^  in  both  thcfe  cafes  it  may  be  heard  and  detennined  before  juftices  of  oyer  and  terminer. 
6..  Thau4Mi JBhqi  tmyswAe  a  nmmijfiom  ofafietrntiwh  direded  to  odwrs  to  join  widrthe jdkkos  of 
oyer  andterminer*  amd  a  wntof  admiKanoetD  the  jnftices  d*  oyer  and  terminor,  ta  odant  ditfother*- 
into  their  fociety.  7.  If  the  jmfieex  fit  by  force  of  their  oommiffion,  and  do  not  adjourn  the  roair 
mifianf  it  U  detenmimed,  S.  Juftices  of  oyer  and  terminer,  or  juftices  of  peace,  cannot  nffiign  a  com 
roner  to  an  apprDver  \  for  it  is  not  within  die  coauntffion  of  either  of  them ;  but  juflSccs  of  gaol-de. 
livery  may  do  it.  9.  JhlKcos  of  oyer  and  tennioer  fhati/end  their  rttordi  and  proe^  dgtomdned^ 
and  put  in  executiosy  to  the  Mxehofnor  at  Mieh,  t%myjfoart  to  be  delivered  there  ta  tho  treafurer  and 
chamberlains,  Ac.  to  Keep  them  in  the  treafiiry.  10.  None  of  tbefe  commfjioners  are  coemier" 
wiandedBy  any  new  eommijion^  unJefi  the  newcommiOiao  be  Jbetoed  unto  tkem^  or  that  it  be  pro^ 
claimed  in  tbecoemty;  arihataneiroommiABBdo  fitandkcepthcirfefllonsby  force  of  the  new  com- 
niflioo.   %  Inft.  163,  x<4»  i6f,'  ft  S.  P.  But  roxi/ra  ij  tbey  have  eonuniffion  ofgaol^deli'very 

alfos  quod  nota ;  for  both  cbofe  may  be  eiecuted  ftmul  %t  femel.    Br.  Commiflk>ns,  pi.  24.  dtct 

3  M.  I- Br.  If.  C  pi.  474.  S.  C. 5.  C.  cited  12  Rep.  31.  S.  P,  Sci.  29  Trin.  23  Car. 

in  Cafe  of  the  Kin|rv.  Phce. 

It  is  generally  foid^  that  jnftices  of  oyer  and  terminer  have  oo  power  by  virtBr  of  a  gmtraJt  <•«• 
mijfion  to  proceed  againft  any  peribns,  but  tbofe  who  arc  indiSed  he/ore  tbemfelvei:  bccaufc  the 
words  of  it  are,  that  they  ^all  inquire,  hear,  and  determine,  by  which  it  feeiqs  m  bo  implyed,  that 
they  muft  intjuireofan  offence,  before  they  proceed  to  bear  and  determine  it.  Botthia  reafonin^. 
depending  wholiy-on  the  wording  of  general  cammiflfions,  which  are  made  in  fuch  form,  doth  by  no 
means  prove  that  a  fpecial  commiftion  of  oyer  and  terminer,  reciting  an  indi^ment  of  a  particular 
peribn,  and  authorifing  the  juftices  to  fend  for  and  proceed  inon  it  to  try  the  oftendery  is  not  good  ; 
and  accordingly  we  find,  that  the  attainder  of  DunLST,  auerwards  Earl  or  LKiessTsa.,  by 
virtue  of  fuch  a  oommiflion  was  not  objeAed  againft  on  this  account  in  the  arguments  concerning  it, 
reported  in  Plowdcn*!  Commentaries.  1  Hawk.  PI.  C.  21.  cap.  5.  f.  3 1.— -f  Cro.  C.  340.  S.  C. — 
^It  feems  certain  artkiaday,  that  fktofamt perfomktekaig amtborifed  by  botiyihitcommijnn^oyer  and 
tcrmiuer,  and  aljo  of  gaoj-deliveryy  may  proceed  by  virtue  of  the  one  in  thofe  cafes,  wherein  they 
have  no  jprifdiAion  by  the  other,  and  eiecute  both  at  the  fame  time,  and  make  up  their  records  ac« 
cordtngly ;  but  this  doth  not  fecm  m  have  been  clearly  agreed  in  former  times.  2  Hawk.  PI.  C.  ao. 
cap.  5.f.  20. 

^^Vr*      ^*  Jnfti^t  of  peace  by  force  of  their  commiffion  of  oyer  and 
b.^H.  p.  C.  (CTminer  cannot  take  an  indiBment  of  forgery  upon  the  ftatute 
of  which  gives  power  to  juftices  of  oyer  and  termi- 

ner to  take  it ;  for  juftices  of  oyer  and  terminer,  intended  bj  the 
ftatute»  are  juftices  of  aihfe  or  other  juftices  who  have  zjpecial 
commiffiim  of  oyer  atid  terminer^  per  excellentiamy  and  not  juftices  of 
pe^ce  who  have  a  general  commtffion.  M.  pCar.  B.  R.  SmitFt 
Cafey  who  was  indided  before  joftioes  of  the  peace  in  London^ 
and  alfo  at  Newgate  of  forgery,  and  the  indiftments  quaffaed 
per  Curiam. 

3-  If 
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3.  If  there  be  zfUo  defi^  and  m  mgujfiiw»  takcfi  thereof  b]f 
the  coroner  upoa  view  of  the  body^  becaufe  the  body  cannot  be 

feen,  being  *  caft  into  the  fea,  or  otherwife  j^'^fi^((f^,  an  inr  *^^(^ 
di^ment  of  it  may  be  taken  before  thejufiices  of  peace  and  oyer  and  ^*^ 
terminer^  at  their  feflion.     M.  15  Car.B.  R.    Newman^ s  Cafe, 
where  fuch  indidbnent  was  found  by  direction  of  the  Couft, 
and  after  a  flea  pkadidfir  the  goods^  a&d  a  vei didi  given  for  the 
£ing.     5  Cooke  no.  Foxle/s  Cafe. 

4.  If  a  man  is  diffeifed  fitting  an  oyer^  he  may  have  af^fe  thirty 
vfithout  vjrit  out  of  Chancery  ;  and  ihall  have  attaint  there^  upon 

falfe  verdilf  given  there,  in  the  fame  manner  without  writ  of  the 
Chancery^  and  needs  no  patent  of  affife  there;  for  the  commiAon 
of  oyer  uiall  fcrve  for  it  \  but  lee  always  that  the  commiffknfbM 
befpicial  s  for  it  feems  that  all  comraimons  in  oyer  an  not  aliii» 
Br.  Oyer  and  Determiner,  pi.  9.  cites  6  E.  a. 

5.  If  the  lard  of  a  leet  offends  of  hue  and  cry  within  his  own  proper  Br.  tcet» 
precin&f  or  the  like,  which  is  punifhable  by  feet,  this  fhallbe  P^-  y.  cites 
prefented  in  oyer ;  for  he  cannot  be  puniihed  in  his  own  leet }  Vic/.  ^' 
per  Wilby.    Br.  Oyer  and  Deteimtaer,  pL  3.  cites  21  E.  r.  3. 

6.  CommiiSon  inued  to  Knivet,  Thorp,  and  Ludlow,  knights,  Br.  Com. 
to  hear  and  determine  all  manner  of  treafons,  felonies,  confpiracies,  nwffion«f  pl« 
chan^rties^  ambodextries  and  damages,  grievances,  extortions  and  de^  c^1^**n  * 
fceits  done  to  the  King  and  to  the  people,  as  well  at  the  fuit  of  b!  ii2.(D) 
the  King  as  of  the  party,  and  alfo  of  wards,  marriages,  efcheaPs  ti»*  f«cli 
and  other  things  due  to  the  King  in  the  counties  of  Efiex,  Hertford,  ^l^f*^ 
Cambridge,  Suffolk  and  Norfolk;    by  which    they    came   to 
Chelmesiord  fuch  a  day,  and  caufed  to  read  their  commiflioB,  r    ^2    1 
and  after  caufed  the  baili^  of  every  hundred  to  be  called  one  by  one^ 

as  well  in  the  franchife  as  out,  and  commanded  them  to  return  their 
pannels,  and  charge  inquefis  upon  the  points  zhoi^e,  according  to  the 
manner  of  the  faid  feillons,  and  would  not  allow  charters  of  ex* 
en^tion,  becaufe  they  had  not  this  claufe,  licet  tangat  nos  6>*  het^ 
redes  noftros,  and  thofe  niatters  touched  the  King,  and  when 
fome  were  indi£bed  they  were  compelled  to  anfwer  it  imme« 
d'lately,  and  fome  bailiffs  were  indided  of  extortion  and  fome  of 
felony,  and  they  were  compelled  to  deliver  over  their  bailiffs 
rods  to  their  under-bailiffs,  and  were  commanded  to  prifon 
without  bail.    Br.  Oyer  and  Decerminer,  pi.  6.  cites  42  Aff*.  5* 

7.  The  writ  of  oyer  and  terminer  (hoidd  not  be  properly  called  At  this  day 
a  writ,  but  it  is  a  commiffion  dire£ted  unto  certain  perfons,  when  ^^J^J*^ 
a  great  aflembly,  infurredion,  or  a  heinous  mifdemeanor  or  trcf-  \^fu^ 
pals  is  committed  and  done  in  any  place.    '^Then  the  manner  and  mijion  of 

*  ufage  is  to  make  fuch  a  commilTion  of  oyer  and  terminer,  to  hear  oyer  and  ^ 
and  determine  fiich  mifbehaviour.   F.  N.  B.  i  lo.  (B)  ^  T"tSrift 

the  perfont 
to  whom  it  is  direded*  or  three  or  four  of  thepiy  of  which  number  either fudb or  fuch  p«rticular  per- 
foos  amons  ihftm  are  fpedally  appointed  to  be*  to  inquire  by  the  oaths  of  lawful  mea»  and  by  other 
meu%  of  all  trcaloos,  felonies  and  mifdemcanofs,  being  fpectally  meiitioned»  and  of  all  otheni  in 
fuch  and  fuch  countiea«  and  to  hear  and  determine  the  fame  «t  certaiD  days  and  plac«»  tt  be  appoint, 
cd  by  ^em»  ftc.  for  which  purpofe  the  King  acquaints  thenw  thatiie  Hath  fent  a.writ  t»  the  fterifii 
of  fuch  counties,  coBMnanding  them  to  return  a  jury  before  them,  at  fuch  days  and  places  as  ihall  be 

Botificd 
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•otifiedtiy  ttiMMf  !a  order  to  make  inquiries  of  fuch  ofiencet,  &c.  i  Hawk.  PI.  C.  zr.  cap.  ^. 
f.  21.  .  It  itobfervabley  that  the  alMvementioned  commiflfion  maies  m^metttion  cftbefult  of  the 
frtyt  but  it  fecmt  to  have  been  anciently  the  moft  cemmon  form  of  fuch  commiffiony  to  dire^  the 
jiifticct  to  hear  cad  determine  oflTencet,  as  well  at  the  fuitof  the  party  as  of  the  King.  2  Hawk.  PI. 
G.  ae.  op.  5*  I*-  la. 

8.  Oyer  and  terminer  was  granted  for  a  ivard  ravijhed^  and 

goods  taien,  and  the  defendant  found  guilty^  and  thereupon  a 

fci.  fa.  iiTued.    F.  N.  B.  no.    (C)  in  notis(a)  cites  29  E.  3.  37. 

o.  So  upon  a  refcous  made  upon  the  Kin^s  bailiffs  where  he  had 

diiirained  for  debts  or  amercements  to  the  King.     F.  N.  B. 

112.  (A)  • 

10.  And  if  a  man  have  goods,  and  merchandife  in  any  fliip 
upon  the  feas,  which  fhip  is  broken  by  tempeft,  and  the  goods 
cad  upon  the  lands,  which  are  no  wrecks^  becaufe  certain  per- 
fons  came  alive  to  the  land,  and  the  merchandifes,  or goods^  are 
taken  by  malefaSlors  unknown^  &c.  the  party  may  have  a  com- 
Iniflion  of  oyer  and  terminer,  dtreded  unto  certain  pcrfons,  to 
inquire  of  thofe  who  did  the  trefpafs,  and  to  hear  and  determine 
the  fame,  and  to  make  reftitution  unto  the  party,  and  a  writ 
upto  the  flierifF,  to  return  probos  &  legales  homines,  &c.  before 
the  faid  juftices,  &c.   F.  N.  B.  112.  (C) 

.  1 1  •  If  a  man  fueth  a  commifTion  of  oyer  and  terminer  againft 

divers  perfons  fo    taking  of  his  goods  and  chattels^  and  wajling^ 

pending,  or  eloigning  them,  the  party  fliall  have  a  writ  unto  the 

fherifF,  reciting  the  matter,  commanding  him  to  (lay  the  goods, 

and  to  put  them  into  fafe  cuftody,  until  it  be'otherwife  provided 

and  adjudged  by  the  juftices  pf  oyer  and  terminer,  &c.    If  it  be 

found  for  the  plaintiff,  the  juftices  may  return  the  goods  to  the 

partjy  and  give  him  damages.     F.  N.  B.   112.  (F) 

^  /*^^Y         '  2.  In  the  time  of  the  vacation  of  a  bijbopricky  if  znj  per/on  hunts 

iijhcfricky     in  the  parks  and  chafes  of  the  biftiop,  the  King  may  fend  his  com- 

if  any  per-  miffion  of  Oyer  and  terminer  ta certain  perfons,  to  hear  and  de- 

ih^prksjr  termine,  and  enquire  thereof.    F.  N.  B.  112.  (G) 

tbt  wo0dst  ^fj^  11  tbefi/carus  of  the  biHiopy  &c.  when  the  archbiihop  is  created,  the  King  may 
lend  and  grant  the  commiflfion  of  over  and  terminer,  to  enquire  and  determine  the  trefpafs  in  the  time 
of  the  vacancy.     F.  N.  B.  1 12.  (H) 

E  ^3  ]  '3-  If  ^^  fi^  walls  be  broken^  or  x)\cfewers  o\  gutters  not 
fcowredy  fo  as  the  freih  waters  cannot  have  their  courfcs,  the 
King  ought  to  grant  a  commiflion  to  enquire  thereof,  and  to  hear 
and  determine  the  defaults.    F.  N.  B.  113.  (A) 

^  14.  If  certain  perfons  ought  to  account  unto  a  corporation y  as  if 

the  King  grant  to  the  honeft  men  of  the  town  of  N.  a  certain 
fum,  out  of  things  which  come  to  the  fame  town  to  be  fold,  and 
there  are  coUeAors  to  gather  the  fame,  who  do  fo  *,  the  King 
may  grant  a  commiffion  to  certain  perfons  to  enquire  ivhat  perfons 
have  received  fuch  fumsy  and  to  hear  and  determine  the  matter,  and 
to  hear  their  accounts  thereupon,  and  do  in  that  cafe  as  auditors 
ihall  do  \  and  he  QmU  fend  a  writ  unto  the  (heriff  to  return  a  jury 

before 
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Wore  the  fame  juftices  at  the  day,  &c.  which  they  appoint,  &c. 

to  enquire  thereof.    F.  N.  B.  114.  (C) 

I  J.  j1/I  offences  expreffed  in  any  Jlatute  may  be  inquired  by  the 

judices  of  oyer  and  terminer,  notwithftanding  that  the  (latutc 

docs  not  give  power  to  any  to  enquire  of  them  by  exprefs  words  \ 

per  Jufticiarios.   Dal.  24.  pi.  4.  4  &  5  Ph.  &  M. 

16,  In  term  timey  no  ccmmijftoners  of  oyer  and  terminer,  or 
gaol-delivery,  by  the  common  law,  may  fit  in  the  fame  county 
nvbere  the  A.  B.  Jits ;  for  in  prafentia  majoris  ceflat  poteftas  mi* 
ooris.     9  Rep.  X 18.  b.  Trin.  10  Jac. 

(B)  Cof^ituted  How ;  and  Powtr  determined. 

I.  Stat,  IVeJim^  2.  n^H E  writ  of  trefpafs  to  hear  and  determine 
13  Ednv*  I.  cap,  29.  Jhall  ftot  be  granted  before  anyjufiices^  ex^ 
rept  tbejujlices  of  either  bench  y  and  juftices  in  eyrcy  unlejs  for  a  great  > 

trefpafs y  vjhere  ha/ly  remedy  is  required;  neither fbdll be  granted  a 
writ  to  hear  and  determine  appeals  before  jujiices  qffiguedy  but  in  f pedal 
cafty  and  when  the  King  Jhall  command ;  and  lejl  the  party  Jhould 
be  kept  too  long  in  prifoHyfuch  appellees  and  indirect  may  have  a  writ  ' 
of  odio  tsf  atioy  as  in  Magna  Charta*  Confirmed  2  Edw.  3. 
cap,  2. 

2.  33  -S.  I.  the  Statute  of  Ragman,  By  this  aB  it  was  or^ 
dainedy  that  juftices  Jhould  go  through  England y  to  hear  and  deter^ 
mine  trefpafsy  and  other  complaints  of  things  done  within  ttventyfivo 
years  before.  And  fee  divers  matters  in  thatflatute  concerning  thoft 
things, 

3.  Upon  the  death  of  jujiices  of  oyer  and  terminer  after  an  in^ 
diUment  taken  before  them  and  procefs  awarded  thereupon,  the 
King  may  grant  a  new  commjfton  to  others  commanding  them  to 
proceed  upon  fuch  procefs  and  to  hear  and  determine  tiie  fame, 
and  the  King  ftall  fend  a  writ  to  the  executors  of  thc  juftices  who 
arc  dead  to  fend  the  records  before  the  new  commiliioners,  &c. 
2  Hawk.  PI.  C.  cap.  5.  f.  16. 

4.  2  £.  3.  2.  CommiJJlons  of  oyer  and  terminer  Jhall  not  be  grant" 
edy  hit  before  oneof  the  jujiices  of  the  one  bench  y  or  the  other yOr  the juf 
tices  erranty  and  that  for  great  hurt  and  horrible  trefpaffeSy  and  of  the 
Kin^sfpecial  gracCy  according  to  ike  flat  utt  of  Wejtminjlery  2.  29. 

5.  Oyer  and  terminer ;  writ  %vas fent  forth  at  the  fuit  of  W ,  P\  i^*'  ia  re- 
and  he  difavowed  //,  and  the  difavowment  accepted.  Br.  Oyer  ?  .V^'°  !? j^t*- 
and  Determmer,  pl.  4.  cites  1 2  An.  2 1 .  tbefuu  v*as 

ftot  rnrivfJ^ 
wAfuperfedeax  was  ijfuedout ;  quod  noU.  For  it  is  not  an  enoimoui  trcfpafsf  therefore  quod  iuper- 
fedeant,  and  after  a  writ*  under  the  Targe  of  later  date  was  ifTued.forth,  commanding  them  that  th^y 
proceed  according  to  law  notwithftanding  any  command)  by  vvhich  they  proceeded  by  advice  of  all 
the  jiiiHces»  and  yet  their  commiflion  of  this  before  was  in  a  manner  repealed,  Br.  Oyer  and  Deter- 
■liner,  pl.  4.  cites  Mich.  13  E.  3.—*  Orig.  (South  le  Targe.) 

6.  In  aflife  the  defendant  pleaded  recovery  in  oyer  and  terminer  ^Z"  [  ^4  ] 
certain  damages  in  trefpafs  before  certain  commiJJUnersjuch  a  day,   by 

which 


'34  ^ttfticeis  of  iS>ttt  attH  Cemtner. 

wtiicli  he  had  ehgity  and  this  /an  J  put  in  exicuticfn  as  a  moiety^  &C0 
and  that  the  monies  are  ntftyet  levied^  judgment  if  aflife ;  xht plains 
^tfjaid  that  after  this  commtJUton^  and  before  thejudgntent  given,  an^^  . 
tber  commiffton  iffuedto  refirain  the  firfi  commifliwi^  becaufe  it  ivas  too 
large^  judgment ;  and  prayed  the  aflife ;  Fifh  faid.  And  we  pray 
judgment,  becaufe  he  does  not  allege  that  thefirfl  commiffloners  before 
judgment  had  ftotice  of  the  fecond  commiffton;  and  he  faid,  if  roiw- 
my^n  be  granted  to  me,  and  lufe  ity  ^commiffion  be  granted  to  you 
Oj  later  date^  and  you  do  not  ufe  itj  nor  any  notice  comes  to  me  neither 
ly  ufer  nor  by  nvrit^  there  the  iirft  commilfion  has  not  loft 
its  force  \  but  when  the  laft  commiffion  is  ufed,  it  {hall  be 
of  force  from  the  date  to  fome  regard  ^  but  yet  the  judg- 
ments,  which  are  given  by  the  firft  commiflioners^  who  had 
not  notice  of  the  lail  commifiion,  which  is  not  put  in  ure  by  the 
hoOiing  of  feflions,  ihall  be  good,  and  ihall  be  executed,  not* 
withftanding  fuch  laft  commiflfion ;  and  the  opinion  of  the 
juftices  was  with  Fifh  in  omnibus ;  quod  nota ;  Percy  ad  idem, 
if  the  ^r/l  comnnjftoners  bad  arraigned  felons y  who  were  indi£ied 
and  found  guilty^  and  judgment  given  that  they  fbould  be  hanged ^ 
diis  judgment  (nail  be  executed,  if  the  lafl  commiJjUon  be  not  put 
in  wre  nor  notice  of  it  to  die  people  before  the  judgment  s  and  fo  it 
appears  there,  that  if  notice  be  after  judj^ment,  yet  the  Judg- 
ment ihall  be  executed ;  and  the  opinion  of  the  Court  was  clearly 
againft  the  plaintiff;  quod  nota.  And  per  Fiih  the  firft  com- 
miflion  ffaall  not  ceafe  till  they  have  notice,  or  that  the  country 
may  have  notice.     Br.  Commiflions,  pi.  13.  cites  34  AiT.  8. 

7.  Stat.  33  Hen.  8.  cap^V^.f  i.  If  any  perfonsy  being  examine" 
ed  by  the  Kittys  councily  or  tijree  ofthem^  be  vehemently  fufpeBed  of' 
treafony  mifprifion  of  treafon  or  murder.  By  the  Kin^s  command^ 
lis  AIajefly*s  commiffion  of  oyer  and  terminer  under  his  great  fealy 
Jba/l  be  made  to  fuch  perfonSy  and  into  fuch  JhireSy  as  fhall  be  ap^ 
pointed  by  the  King. 

♦See P.N  (C)  How  to exccutc  thc  Commiffion,  andof  ^Pr^- 
ceedmg  beiore  them. 

1. 1^  OTE  the  Court  adjourned  all  indiSlments  till  in  crq/linop 

^^  notwithftanding  that  itwas  faid,  that  they  coold  not  make 

adjournment  before  they  knew  that  they  have  commiiTion  ;  for 

per  Cur.  it  is  not  properW  an  adjournment,  but  a  furccafe,  to  be 

advifed  'y  and  after  the  defendant  jullified  for  e(lovers,judgmentfi 

a£lio;  and  the  ifliie  was,thathe  came  by  force,  abfque  hoc,  that 

he  had  eftovers  there,  &c.  and  fo  to  try  the  right,  and  fo  the 

•12  ACii.  iffjj^  •  [^j5  tjjjen  all  in  the  realty.]   Br.  Oyer  and  Determiner, 

pKUAt,^     pi.  4.  cites  12  Air.  21. 

2.  Vf  here  fuperfedeas  comes  to  the  juftices  of  oyer  and  termi- 
ner,  by  which  their  commifhon  is  in  a  manner  repealed,  yet  by 
procedendo  after y  they  may  proceedy  and  this  by  advice  of  all  the 
juftices.    Br.  Commifiions,  pi.  12.  cites  12  AiT.  21* 

3,  Juftices 


> 

3.  Joffices  of  oyer  and  tcnoiner,  yfikcrt  live  parfies  plead  to  ^r-  i^rror, 
Ac coQOtrf  tf/i  Tu^ldsyj  fimll  take  the  inqmjl  the  Weinefday  next;  flies' s^'c. 
quoj  Aouu    Sr.  Ofcr  and  Determiner^  pL  5.  ekes  29  hS.  33. 

(D)  Their  Proceedings  returned  into  other  Courts.    C  25   ] 

1.  T  T  was  prelented  before  the  juftices  of  oyer  and  terminer  in 
*  the  county  of  S-  that  the  prior  of  S.  otight  to  repair  the  bridge 
ffS.  and  the  evmmiffioners  came  into  B.  R,  and  procefs  made  there 
againft  the  prior  \  and  fo  fee  that  a  thing  done  in  oyer  fliall  come 
into  B.  R«  and  procefs  fhall  be  made  there.  Br.  Oyer  and  De* 
teraiiaer,  pi.  i.  cites  44  E.  3.  3 1.  a  A^   ' 

2.  Oyer  and  terminer  in  the  county  of  L.  was  made  to  c^c  feems^that 
iiAo  Chancery^  fcilieet  the  commijjfon  and  the  prefentments^  and  were  certiorari 
feat  into  B.  R.  and  procefs  made  theic.    Br.  Oyer  and  Deter-  jMiif^tto 
miner,  pi.  2.  cites  44  E.  3.  43-  miffi^n 

after  the  oyer  aad  tenniner  determioed,  tnd  then  (hall  be  /e/it  into  B,  K.  fymhtlmiit,    Br.  Otct 
and  X>eitniuner>  pi.  a.  cites  44  £•  }•  23.  and  H.  i.  £•  6.  accordingly. 

3.  ImdiSments  and  reeords,  which  are  taken  htfore  juftices  of  ^^^' J^ 
ever  and  terminer  and  fui  determined  befire  their  commiffion  be  endei^  .DetennU 
frail  befent  into  B.  R.  to  arraign  the  parties  there.     Br.  Corone,  ner,  pi.  f • 
pL  178.  cites  I  E.  6.  u\— 

X  Inft.  419.  S.  P. 


%\xit\tt$  of  <]B^aoM>eltberi?« 


(A)  Juftices  of  Gaol-delivery.  [And  the  Differ- 
ence between  them  and  Juftices  of  Oyer  and 
Terminer.] 

[i.  TF  an  indiffment  of  murder  be  talen  before  the  juftices  of 
^  peace  of  Middle/ex  at  Hix/s  Hall^  againft  two  perfbns 
A.  and  B.  and  after  the  indidment  is  delivered  over  by  the 
juftices  of  the  peace  according  to  the  ftatute  of  £•  3.  /«  the 
juftices  of  gaol^delivery  at  the  juftice  hall,  and  there  j1.  ap^ 
pears  and  is  tried,  but  B..  does  mt  appear,  upon  this  the  jvftices 

a  of 


^5  ^u(Hce0  of  <iSiaoM)eiitter^ 

of  the  gaoUelivefy  cannot  award  procefs  againft  J?,  retom* 
.  able  before  the  juftices  of  the  peace^  and  the  juftices  of  the 
peace  after  award  procefs  of  outlawry  againft  him  ;  for  the 
indiftment  is  before  the  jufirces  of  gaol-delivery  and  not 
before  the  juftices  of  the  peace,  and  therefore  tne  juftices 
of  the  peace  cannot  award  procefs  upon  the  indi£bment  which 
is  not  oefore  them;  for  if  he  had  appeared  before  them, 
they  could  not  try  him,  and  the  juftices  oz  the  gaol-delivery  caa- 
not  grant  procefs  returnable  before  other  juftices*  Trin.  ii  Car. 
B.  R.  Stone's  Cafe,  who  was  outlawed  and  reverfed  it  for  this 
caufe.] 
i  ^  \  [2.  If  an  indiftment  be  taken  as  before  was  in  Storie^s  Cafe 
^Fol.  97»^  againft  A.  and  B.  and  the  indidlment  delivered  over  according 
^  to  the  ftatute  to  the  juftices  of  gaol-delivery  at  the  Juftice  hall, 
and  there  A.  is  tried ;  it  feems  that  the  jujlices^  by  force  of  the 
ftatute,  may  award  procefs  againji  B.  upon  tie  indi^ment  wluch  is 
before  them  returnable  before  themfelves  at  the  next  gaol^delivery^ 
though  it  be  held  by  force  of  a  new  commiflion,  and  though  the 
ftatute  gives  to  them  power  only  to  try  prifoners,  and  not  to  pro- 
ceed againft  any  who  is  out  of  prifon ;  for  otherwife  there  fliall 
be  a  failure  of  juftice,  for  it  cannot  be  delivered  again  to  the 
juftices  of  peace,  there  being  a  record  made  by  the  trial  of  A« 
£  26  J  that  it  was  delivered  to  the  juftices  of  gaol-deliyerv.  Tr.  11  Car. 
B.  R.  in  the  faid  Cafe  of  Story  ;  this  was  doubtea  per  Curiam  ; 
but  they  faid  that  the  clear  way  was  to  remove  it  into  B.  R.  and 
there  to  proceed ;  and  fome  ot  them  thought  that  the  juftices  of 
gaol-delivery  might  in  this  cafe  award  procefs,  as  before  is  faid, 
as  well  as  the  next  gaol-delivery  may  award  execution  of  a  pri- 
foner  adjudged  in  the  laft  gaol-delivery,  as  the  ufe  is.] 

3.  Juftices  of  gaol-delivery  may  make  writ  of  rejlitution  to  the 
plaintiff  m  appeal  before  them,  when  the  defendant  is  convi£bed 
before  them,  bearing  teffe  at  the  place  of  the  gaol^delivery,  Br. 
Judges,  pi.  26.  cites  4  £.  4.  11. 

4.  If  commiflion  of  gaol-delivery  be  directed  to  A*  and  B.  and 
after  another  commiffion  is  directed  to  C.  andD,  and  before  notice  of 
the  fecond  commiiFion,  as  where  it   is  not  ftiewn  to  them,  tie 

frfijujlices  fit^  and  take  ajj/tfcj  and  deliver  the  gaol,  this  is  well 
done.  Br.  Commiflions,  pi.  2.  cites  21  H.  6.  29.  per  New-> 
ton  Ch.  J. 

5.  If  commiffion  be  made  to  juftices  of  gaol-delivery,  to  deliver 
the  gaol  hac  viccy  yet  they  may  adjourn y  and  may  deliver  the  gaol 
at  tlie  day  of  adjournment,  notwithftandlng  thefe  words  {hac 
vice.)    Br.  Commiflions,  pi.  18.  cites  L.  5  £.  4. 32. 

Andjmjttctt  6.  ^yxK\ct%oi  g^oX-^i^xs^xy  have  power  as jujlice  of  peace  y  and  if 
9f  l^pl'dM*  they  make  their  record  as  juftices -of  gaol-delivery,  the  other 
rf^'lut  power  is  void-,  per  Brudnel  and  Keble  J.    Br.  Commiflions, 

Urmiturmaj   pi.  17.  CltCS  9  H.  7.  9. 

inquire  in 

heth  fowtftrt  mllmt  »Me  lime^  and  make  their  record  as  juftices,  in  the  one  forffii  and  the  other,  all  al 

•retime,  and  weU ;  per  Butler,  Hobert,  Bead,  Wood  and  Fiiher.    Ibid. 

7.  If 


SumceK  of  <0aol-2ielftieit*^  a  6 

7.  If  jafticesjfo  iv  conamffum^  andda.nataJjmm  f/j  the  com« 
miilion  is  determinecL    Br.  Commiffionsy  pi.  ii. 

8.  Indi£bments  taien  i^wnjujlices  of  gaol-delivery^  and  not  de« 
XxraineAf  Jball  be  delivered  to  the  clerk  of  the  peace  of  the  county 
vjbere^  &c.  and  when  other  jtiftices  of  gaol-delivery  come  there^ 
they  may  proceed  upon  them ;  contra  of  die  indi&ments  of  oyer 
and  terminer,  and  fee  now  the  ftatute  thereof,  x  £•  6.  c.  7. 
Br.  CoTone,  pi.  1 78.  cites  i  E.  6. 

9*  Note,  h  coming  of  commijffion  of  oyer  and  terminer^  the  com-  Br.  K.  C. 
nt^lfi(m  of  gaei-delivery  is  not  determined  s  for  the  one  ftands  with  fi-  474-  ^» 
the  other  ;  contrary  where  the  one  commiffion  is  contrary  to  the  Jj^  j,  * 
^ber  i  as  of  commiffion  of  the  peace,  where  there  is  a  former  Kep,  32. 
commiffion  thereof  to  others ;  this  is  contrariant  that  each  of 
them  fhould  be  commiffioners  of  one  and  the  fame  thing,  and 
both  in   force;  and  the  commiffion  of  gaol-delivery  is  only  to 
deliver  the  gaoL   Commiffion  of  oyer  and  terminer  has  the  words 
ad  inquirendum  audiend.  {^  determinand.  Note  the  diverfity  be« 
twccn  them ;  but  more  commonly  thejuftices  of  gaol-delivery  are  alfo 
in  the  commifjion  of  the  pea^Cy  and  by  this  Uiey  indidt,  and  after 
deliver  the  gaol  as  well  of  thofe  as  of  the  others.   Br.  Com- 
miffions,  pi.  24.  cites  3  M.  i. 

10.  Juftices  of  gaol-Klelivery  have  power  to  afftgn  a  coroner  to 
an  approver.    4  Inft.  165.  Standf.  PL  C.  143.  b.  cap.  55. 

1 1.  Upon  the  authority  giveathem  by  their  commiffion  and  by  •  Kote,  juf. 
llatutes,  i3Conclu{ionsfoUow.  X.^Vhtymay  arraign  any  one  inprifon  ticetofoy 
in  that  gaol,  upon  an  indiBment  of  felony  ^  tren>afsy  i^c.  before  jujlices  ""J  ^J"^^' 
rfpeaccy  though  not  found  before  •  themfelves,  which  juftices  of  by'^tht*'tu. 
oyer  and  terminer  cannot  do;  and  juftices  of  peace  {hall  deliver  thont^fiiu 
their  indi^ments  to   the  juftices  of  gaol-delivery. — 2.  They  ^*'^'  ^'^  ^ 

Jball  taie  a  panel  of  a  jury  returned  by  the jheriff  without  making  am  "^^  i^nlifi 
precept  to  him  as  juftices  of  oyer  and  terminer  muft  do  ;  becaufe  before  tbtm^ 
a  general  commandment  is  made  to  the  ftieriff  by  the  juftices  of  A^-^'y:  for 

Eol-dclivery  to  returnjuries  againft  their  coming ;  but  if  they  ^(^0^^* 
ve  a  fpecial  commiffion  it  is  othcrwife  ;  per  Hankford. —  adin^uhen^ 
3.  They  may  deliver  fufpeBs  for  felony^  l^c.  by  proclamation  ^  againft  ^vmtaiditn^ 
'  whom /undent  evidence  is  not  produced  to  the  grand  inqueft  to  in-  ''T*  ^  '^7 
di£t  them,  &c.  which  juftices  of  oyer  and  terminer,  or  juftices  iJt%fii^t 
of  peace  cannot  do.— •4.  fThcy  may  inquire  and  take  indiB-  r  21  1 
mentsoffelonyj  isfc.  of  prifoner:  before  them  and  proceed  upon  them^  \r  J^^/,^ 
and  fo  may  juftices  of  oyer  and  terminer ;  for  both  of  them  ve^^maj '' 
have  authority  to  inquire,  hear,  and  determine  of  fuch  as  are  *''f»*P»  « 

prifoners  in  the  gaol. 5.  They  may  award  execution  againft  a  JJ^ed^be!* 

prifoner  who  was  indiBed  beforejujiices  of  peace ^  and  outlawed  there-  fore  others.* 
f//0/r,  and  afterguards  taken  and  committed  to  prifon,  .g.  They  the  wordi  of 
fnay  affign  a  coroner  to  an  approver ^  and  make  proceff  againji  an  ap-  ^^^1  '^^' 

pelleeina  foreign  country. 7.  Th^J  may punifb  thofe  that  let  men  ad  raolmty 

to  bail,  ormainprife,  not  bailable  by  law,  orjufferthem  to  efcape.  f^am  dt 

8.  By  the  judgment  of  the  whole  parliament  in  the  ftatute  of  „an'bll!^f!i' 
I  £.  6.  7.  It  follows,  that  according  to  the  generalitjr  of  the  Z'lx?}entf* 

words  of  their  commiffion  they  may  deliver  the  gaol  0/  prifoners  hutbotwct 
Vol,  XV.  H  ^     J  Fj  ^^^  ^,,,^,,,^, 


i7  9ufttce0  or  ^d-Mitietif. 


Jkrt*»Aj  ^mttedj^dr  it^trea/h,im^.  Thcy  Jiaff/eni  their  reanris  aniproce/i 
jjJ2f,  Hd«  ^f^^^ff^f  Mdpui  im  meieutkn  to  the  JBxciequer  at  ATtcbaelnuu^  to 
CoAiiiiffiett,  be  4divered  there  to  the  tnrafurer  tnd  chamberlains,  &c.  to  keep 
3  M«r.  a4.  tbcm  in  the  trcafury.— «*io.  They  may  receive  appeals  vf  roHery 
t:  ?*  That  ^^f^^^^  h  ^i^f  ^^  ^^  effdlees  mift  he  inprifm  (efbre  tbem.'-^^^ 
jvftietf  of  XI.  CommiJUtis  if  affkisHmy  and nvriti ^ admittance^  ^  fi  mn 
poi.dciU  wnnas  art  diri8ed\%  nas  been  faid  ofjuftices  of  over  and  termi« 
JklwtTMi.  ner.— -12.  TYitj  Jhali  keep  their  Jefons  in  the  principal  and  chief 
foneit  in-     temxns  efthe  counties  where  tie  ShireJCmrts  tf  the  fawn  counties  are 

iided  be.    holden. 13.  By/atuteof^  ist  ^  P.  fsT  M.  cap.  18.  //  is  pro- 

coi^iMit  ttf  ^**^  '^^^  ^"  comrmffons  of  the  peace  or  gaol^livery  to  any  city  of 
the  peace,  town  corporate^  not  being  a  county  ofitte^^  Jhalljland  and  renuin^ 
j%  Rep.  31.  /^  granting  of  any  like  commijpon  of  the  peace ^  or  gatd^JUliveryy  in 

Tlf'iJ^'CjSi  ^"yj^^^^i  '-^'*'»  ^^Pfy  ^^^^gi  or  wapentake^  being  of  a  later  date, 
•f  the  King  t^  the  contrary  not withfiafiding.     4  Inft.  i68|  I  dp.  cap.  30. 

V.  Ptacc«— - 

ludgmentwti  given  apinft  J.  S.  upon  in  ImJiUmemt  •/ hmrretry  in  the  county  paUtint  of  LancaAor« 
fken  hfftre  tbejufit^  rf  ftset  and  removed  brfirt  tbejufiicti  'adpUcita  ttmend,  bj  certiorari  ;  and 
hereupon  a  vnrit  o/erv^r  hrought,  which  reciud  m  cmwOivm  kefire  A,  mmd  B.jmfiicf  tf  ^ytr  4uid 
rmoi'deiiv^r^,  nee  won  ad  «//>«  6fc.  which  wat  held  to  he  an  ill  writ,  and  the  record  not  removed  ; 
becaufc  juftices  of  gaol-dcl'iTery  and  oyer  and  tcmtner  cannot  hold  ^ea  hntof  indidmenta  takcm 
before  themfeWet,  9xA  cannot  fend  mMndmturyvjrin  \  hut  thejufticeaad  placita  teneod.  infra  comi. 
Cat.  palat.  t^ancaft.  may;  and  fo  they  didi  lb  that  the  record  was  beforo  them  in  that  capacity, 
which  the  writ  of  error  mentionedt  and  not  therefore  ill.  Skin.  |».  Hill.  33  ik  34  Car.  2.  B.  R. 
the  Kingv.  Leaver. 

-  f  H.^wasiWiOri/beferethejufticetof  alGfe,  ior  tnehjlng  kndt  ffc,  Excention  was  taken,  that, 
the  fej9e  of  the  indictment  tva€  at  a  gmoi'dtlrvery  befrre  It.  ^.  and  F.  G,  and  ctter  jujticesofpemet 
•ftbe  ^vt€€ny  ^€,  in  the/aid c^nnty  i  and  for  this  caufe  it  was  alleged  to  be  void  ;  for  that  at  a  gaol* 
delivery  ihey  have  no  authority  to  take  fuch  indidbnents,  and  this  was  held  a  material  eiceptioo  ; 
hut  the  juftices  faid,  Aey  would  advife»  Ok,  Cro.  E.  90.  Hill.  30.  EHx.  B.  R.  Willoughby'i 
Cafe.—-— 5a  an  indiftment  of  felony  which  was  taken  and  found  before  tht  jutHccs  of  gaoI«de. 
livery  in  the  county  of  Somcrfet*  and  upon  which  the  defendant  was  outlawed,  was  dilcharged  upoa 
exception  taken*  that  they  have  no  authority  to  take  indidments«  unlefs  they  ait  jnftices  of  peace* 
and  cited  3  Mar.  Br.  ComminTions*  pi.  24-  Cro.  E.  179.  Pafch.  %%  Elit.  B.  R.  Purfell's  Cafe.—-! 
1  Hawk.  PI.  C.  14.  cap.  6.  f.  3.  cites  S.  C.  But  fays,  that  the  common  opinion*  dtatthey  have  fuch 
power,  feems  much  more  agreeable  to  reafon ;  for  furely  it  cannot  but  be  implied  in  their  commiffioft 
to  deliver  prions  of  their  prifoncrs,  that  they  muil  have  authority  to  nuke  iuch  deliverance  by  due 
courfc  of  taw,  which  cannot  be  without  a  proclamation,  if  there  be  no  profccution,  or  a  proper 
trial,  if  there  be  one ;  in  order  to  which  there  muft  be  an  accufation  of  record,  without  which  the 
prifoner  cannot  be  arraigned  or  tried. 

Wwa  com-  X  2.  i  J?.  6.  cap,  7.  /.  5.  Where  any  perfinsfhall  be  found  guilty 
J^eTa^nd  ^f^^^fi^*  orfeUny^  for  nvbich  judgment  of  death  may  enfue^  and/bttii 
terminer  is  be  reprieved  to  prifon  without  judgment  at  that  time^  thofe  perfons 
determined  ivhojball^  at  any  lime  after ^^  be  ajfigned  juflices  to  deliver  the  gaoi^ 
CO  ds*  'Txt  ^^^^^  f^^h  perfons  Jhall  remain^fhall  have  authority  to  give  judgmetu 
(hallbefcnt  of  death  a gaitijj  fuch  perfons  ^  as  the  fame  juflices  before  ^hom  thy 
into  B.  R.   ^vere found  guilty  might  have  done,  if  their  commiffon  of  gaolnUiver^ 

flees  of  gaol- 
delivery  (hall  remain  with  the  cuftos  rottilorum  of  the  cminty,  and  the  next  jufticcs  of  gaoUdeliverw 
(hall  proceed  upon  them,  upon  judgment  of  the  death  by  this  ftatute ;  Brooice  makes  a  ^uvrc,  if  thcv 
ihaJI  proceed  by  the  words  of  this  ftatute  to  aIiow  clergy  or  fan^uary,  ice.  and  fays  it  feems  they  (hall 
by  the  equity.  Br.  Commifiiont,  pi.  ri. — S.  P.  ix  Rep.  3 X.  cites  Brooke,  tit.  Commiifions«  ix« 
and  38  H.  8.—*  S.  P.  and  therefore*  and  bccaufe  convidlions  before  juftices  of  gaol-deliverw 
only  are  mentioned,  this  ftaiute  extends  not  to  conviOion  before  juftices  of  over  and  terminer. 

J  Hawk.  PI.  C.  27.  chap.  6.  f.  x;. A  perfen -was  condemned  for  felony,  and  ordered  iar  exel 

«QCtion,  wiiicli  is  rcrpitcd  by  the  (hcri^  and  afterwardsi  ^'orrftnvc$mm(fioimr^/eadtf  gmefmi 

par, 


'fmvim  ^$UfiUmh9  mud  wmaakm  t  Aey  €4mmt  mtlvw  / r,  but  the  record  ^f  hi«  *  arraifomcat  a^ d 
ske  indiftmrm,  Iball  be  reoMnrcd  by  certiorari  befece  the  juftices  of  B.  R.  with  the  body  of  d)«  prlfooer 
^  oocput  eofli  CMiia*  and  ttihaU  be  allowed  the^t  and  not  elfewhera  s  ibr  the  power  of  the  firit 
jvfticei  ii  jrwfunfdf  and  the  fecond  juftkct  are  not  to  view  the  recordi  or  bring  the  prtfoner  be^e 
rhfujndpneftt  haviagbee^  given  s  ubttnuifi  if  judgment  bad  i»i$e*m^v€M  s  for  in  fuch  they  might 
da  at  the  M  jufticns  might  havedeoer  and  Chit  by  Satute  i  £*  6.  7.  but  not  before.  Dal.  10.  pi. 
^  2  *  3  P.  1^  M.  Anna*  S,  P.  but  left  a  qweie.    D.  165.  pl«  4.  Mich,  i  Clia.  Anon.—* 

But  bdHe  thit  n£k,  if  nne  had  bean  indided  and  coovi^ed  by  veidi£t  or  eonfcQion  before  any  com- 
viflinoKe^  and  M^rejmdgtmmttbe  Xing  bad  died*  no  judgment  could  have  been  given ;  the  King,  for 
whon  judgment  mould  be  gtven«  being  dead,  and  the  authteity  of  the  juftices  ttetermincd^  which  ijpc- 
cid  c^fes  aie  leaudied  by  this  a£L  7  Rep.  :}i.  h«  Trin.  i  Jac.  in  the  Cafe  of  difcontinuancc  of 
ffocefidK.  by  death  of  the  Oieea  ■■  ■  S>  P.  in  cale  of  treafoa  or  felany.  Cio.  J.  14.  Pafch.  x 
]ac>pLi>.     —    %  Hawk.  pT.  C.  a?,  cap.  6.  f.  iS. 

S.  6.  No  frocefs  wrfmi  hefare  juftices  of  ajjifiy  gml^delivirfy  oyor 
and  terminer^  or  peace f  or  other  of  the  Kings  commiffionersyjbail  be 
difcontintud  by  a  new  commijfton^  or  by  the  alterations  of  any  of  theit 
names. 

13.  If  a  tiaef  he  condemned  to  be  hanged^  and  thcjuflices  com* 
mand  the  ihcnW  to  recite  the  execution  for  6  weeks,  they  may  with« 
In  the  6  weekg,  and  ^er  the  feffmis  adjourned,  refpitefor  a  longer 
time  I  per  all  the  juuices,  and  the  cuftom  of  the  realm  has  ad* 
ways  been  fo.    D-  205.  a.  pi.  c.  Mich.  3  &  4  £Uz.  Anon. 

14.  It  being  doubted,  whtmcT  perfons  in  Newgate  fir  treafon  But  the  ^u 
might  be  indiSed  and  tried  before  thejujiices  of  gaoUdelivery  without  f  !^J™  ^V* 
a  commiffton  of  &fer  and  terminer,  the  Mafter  of  the  Rolls,  late  the  law  in 
Attomey^General,  affinned  that  the  fame  queftion  was  moved  ^^<^^^  ^^^^  \ 
II  Eliz.  to  all  the  judges,  who  held  that  they  could  not  proceed  h^'^thu"^ 
agunft  fuch  perfons  without  commiflion  of  oyer  and  terminer,  juftices  of 
whereupon  it  was  thought  the  fureft  way  to  have  a  icommiffion  gaoUeiivny 
of  oyer  and  terminer  of  all  treafons  &c.    And.  1 11.  pi.  156.      2^.^^^,.^ 

.  font  ai  weU 
as  juAices  of  oyer  kc.  bat  their  authorities  fome  how  differ ;  for  the  latter  gives  power  te  in^uirt  &c. 
•J  all  treajoms  fn  fucb  a  ccnntj,  but  the  former  gives  authority  to  deliver  the  gaol,  as  Newgate  4cc. 
ej all  frifomtrs  ^batfotvnin  tbefaidgaol  being  t  fo  that  by  the  one*  the  juftices  may  inquire  of  all 
ireaions  ftc  done  in  the  countyy  but  by  the  otheri  they  cannot  intermeddle  with  other  offences  com« 
mitted  by  the  prifoners  in  the  gaol  [than  fuch  at  arej  mentioned  in  the  commiflion  \  and«  as  Tone 
fay*  of  fuch  prisoners  as  are  in  the  gaol  at  the  time  of  the  commiflioa  awarded  ;  but  the  reporter  thinks 
ocherwife ;  becaufe  the  practice  in  lome  places  hat  been  otherwife.  And  it  was  faid  that  the  juftices 
of  gaol-delivery  have  no  antborify  te  inquire  and  take  indiShnents^  for  the  want  of  fuch  wdk'ds  in  their 
.  oomaiffion;  to  which  it  was  anfweredi  that  they  may  inquire*  hear,  and  determine  the  offence  of  the 
prilboen  in  the  gaol ;  for  otherwife  their  commitfion,  by  the  common  law,  was  vain*  which  gave  au- 
thority aodeUver  the  gaol*  which  deliverance  ought  to  be  according  to  the  coutfe  of  Che  comnMn  law* 
pad  tfaeiefore  ought  to  be  by  indi^meat  and  other  circumftances  ncceffary  by  the  law  to  make  lawful 
dcliveiance ;  (o  that  the  indi^ment  for  the  lawful  deliverance  of  the  offender  is  (o  Incident*  that  it 
cannot  be  forved,  if  the  deliverance  be  made  upon  the  trial ;  for  without  it  he  cannot  be  delivered  \ 
And  likewife  the  oommiffion  gives  power  as  well  to  iadidl  as  to  try  and  make  deliverance  thereupon  % 
for  the  indidment  is  implyed  in  the  words  of  deliverance.  And  though  the  praAice  now  is  to  Indi^ 
before  juftices  of  peace  for  felonies  and  fuch  offences  as  they  may  intermeddle  with,  and  afterwards 
n»  try  tfiofe  fo  indided  before  the  juftices  of  gaol-delivery,  yet  this  proves  not  the  neceffity  of  doing 
ro»  as  Br.  tit.  *  Commiflion  feemt  to  hint.  Forthis  is  not  allowed  by  the  common  law  of  the  land, 
there  being  no  juftices  of  peace  by  the  common  law  who  could  take  indidlments*  but  this  is  warranted 
by  the  ftatutc  of  4  £.  3.  a.  which  gives  authority  to  juftices  of  gaol-delivery  to  deliver  gaols  of  thofe 
Who  ate  indited  before  the  keepers  qf  the  peace ;  fo  that  fuch  proceeding  does  not  prove  that  the 
juftices  of  pol. delivery  cannot  inquire..  Now  if  they  inquire,  then  the  queftion  is,  if  they  ftiall  in" 
^uire,  hear,  and  determine  treafons  committed  by  prifoners  in  the  gaol,  or  not  i  And  to  this  it  waa 
liaid*  that  they  may;  for  tbeir  cemm[ffion  it  gtneral^  and  the  generality  of  the  words  contain  under 
them*  ai  wtU  matters  of  treafon  u  other  offences ;  and  iince  the  words  give  authority,  there  is  no  rea« 
fon  torcdude  them  to  a  fpecial  fenfe,  they  having  in  thcmfelves  a  general  one^  efpecially  when  it  is 
for  eiecution  of  jtiftice,  and  they  carry  fuch  meaning ;  which  ftiews  tliat  treafon  is  not  excepted ;  for 
th«'  words  (of  aU  prifoners  whatfoever  in  the.fald  g«ol  being  J  implies  that  they  (hall  have  power  tv 
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28  X  ^ttUta  ^titmatnif: 

ieliter  all|  whiteyer  their  offence  be,  out  of  prifon ;  tnd  this  diScn  frooi  die  ctfe  of  JuftiC6f  of  feiai^ 
ivho  have  neither  fpecitl  nor  general  words  to  authorife  thenii  but  it  to  be  compared  Co  the  cuet  of 
other  jufticesf  who  by  general  wofds  haire  snithoitty  to  meddl«  with  treafon  as  thoTe  of  B.  R.  who 
intermeddle  with  treafons,  and  that  f  ,fo  fball  the  eomtoiflionen  of  gaol-delivery ;  akid  chb  was  held 
forlawbythe  parliament  in  time  off.  6.  im  thejfrjfjitmr  of  whnft  reign  cap.  7.  it  was  vrd^ined 
among  other  things,  tb^t  if  mny  ferfnt  htfiund  guUty  oftreafim  &c.  Whence  it  plainly  appears 
diat  they  took  the  law  to  be,  •  that  the  juftioes  of  gaol-delivery  might  hear  and  dctermme  the  treafont 
committed  by  the  prifoners,  and  if  fo,  it  fellows  of  confequencet  £at  they  may  take  indidtmcnts  alfo 
before  themfeWcs,  of  the  fame  offence,  and  do  all  odier  things  necefiary  to  make  lawful  delivery  of  tho 
prifoners  of  all  kinds  out  of  the  gaol,  whether  by  eiecution  of,  or  by  difcharging  them.  And.  x  f  it 
III,  113.  26  Elii.  pi.  J56.  Anon.— — •Qji«re  if  he  means  pi.  24.——+  S.  P.  a  Hawk. 
Fl.  C.  £4.  cap.  6.  f.  4.  fays,  that  this  is  not  only  warranted  by  very  great  authorities,  but  alfo  it 
fcems  more  agreeable  to  reafon ;  for  fince  the  words  of  the  conmiflion  are  general,  and  indudo 

C  n  all  prifonen  alike  without  any  exception,  why  ihould  th^fe  who  art  accufed  of  treafon  bo 

^9  •'  -  conftrocd  to  be  out  of  the  meaning  of  them  more  than  othen  ?  efpecially  confidering,  thaT 
the  greater  the  crime  it  for  which  a  Man  is  imprifoned,  the  greater  hardfliip  it  is  for  him  to  lie  under 
the  tenor  of  a  profecution  for  itf  without  being  admitted  to  an  opportunity  of  clearing  his  ianocencc. 

15.  By  33  if.  8.  20.  They  may  punifh  fuch  as  keep  unlawful 

faming  boufes^  or  ufe  unlawful  games*  By  5  Eliz.  3.  par.  9.  ther 
ave  jurifdidion  ovtr perjury  and  fubornatton  of  perjury  againn 
the  form  of  that  ilatute.  lij  8  £Kz.  3.  they  may  punifli  thofe 
who  tranfport  fheep  alive.  By  23*  Eliz.  i.  par.  9.  they  may  in- 
quire of>  hear  and  determine  oflences  againft'that  ftatute  in  not 
coming  to  church ;  and  generally  they  have  the  like  power  in 
other  ftatutes^  creating  new  ofFj^nces,  which  it  would  be  too  tedi- 
ous particularly  to  fet  down  in  this  place.  2  Hawk.  PI.  C.  27. 
cap.  6*  f.  19. 
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"J^:  ii-  *  (A)  t  Huftfcw  ^tfnetantjj. 

Roll. 

+They  were 

•njjnaiiy  [i .  TUSTICES  Itinerants  wtxtfirft  ordained  tiyH.2.  who  di- 
^t^MdJwL  J  vided  the  realm  into  fix  circuits,  and  appointed  3  juftices 
0/  the  M^  for  every  circuit.    Speed.  467.  Janus  Anglorum.  108.] 

jtQsandeafe 

«f  the  eouMtrttt%  and  that  fmcb  mt  hmd  frtincUfei  might  claim  them ;  they  were  called  jufticiam 
In  itinere,  or  itind^nts,  in  rcJ^B  of  other  jw/iices  ihat  tvere  refidcnti.  In  the  Black  Book 
M  the  Exchequer  cap.  8.  they  are  called  Jufticiarii  deambulantes  and  perluftrantes ;  their  au« 
thority  was  by  the  King's  writ  in  nature  of  a  commiflion,  they  hzdjitri/difiiotf  of  all  plea*  of 
tbecruvjn^  andofa£hon\^  refill  prrfonal  and  mixt ;  they  rode  from  7  years  to  7  years  1  in  what  county 
fbever  they  c^me,  all  other  Courts,  during  the  eyre<^  ceafed^  and  all  ihofe  plea^  in  that  county,  or  ariH^ 
ing  there  before  any  othert  the  juftices  in  eyre  might  proceed  upon  as  the  others  might  have  done. 
4  fnft.  184.  cap.  33.— —But  ax  tie  ft.'wet  ofjufticetofajijts^  by  many  a6b  of  parliament,  and. 
other  commiifions,  increafed^  fo  thefe  ot  jujlices  itineramt  by  little  4nd  little  vaniflsed  arvay.  Co. 
IM.  293.  b. 

X  12  H.  2.  being  Anno  1 176.  and  that  it  was  done  communi omnium confilio.  Pryxme*s  Animad- 
▼crfions  on  4  t<^'  i50.  cap.  33.-— ^"^ — And  Sir  Henry  Spclman  in  his  GlolTary  verbo  Itert  accord<- 
ingly«  and  fays  that  there  wertf  2 /er// of  juftices  itinerant,  alii  comitattit  iiintnh^M  i  Hii  fortjfa* 
comitatus  itlnerantes  nova  au£ti  authoritate  fub  £dottardo3.  hocexueruntnomen  Sc  juftitiarii  aflifiirum 
funt  exinde  nuncupati.  Qui  foreftis  defignantury  hodie  prifcam  retinent  appellatianem,  alur  foitftn 
'Ciftresunit  alttcr  Ultra-trenaniscooftitutus. 

[2.  Hery  de  Braihrocl  a  juftice  itinerant  being furprizidxn  time 
of  H.  3.  by  Falcafiue  and  imprifoned,  becaulc  30  rcrdids  had 

paCcd 


3|ufticed  Sftinetantil  2^ 

faffed  againft  him;  by  aflent  of  parliament  the  King  went  in 
perfon  with  the  clergy  and  laiety  to  the  fiege  of  the  place^  and 
delivered  him  accordingly.     Speed.  513] 

3.  They  were  to  inquire  o/efcbeats,  lands,  churches  and  women  ' 
in  the  King*s  gifi,  and  of  ctf/fie^guard,  who  ?  How  much  ?  And 
where  ?  So  as  they  had  the  work  of  efchcators,  and  mad^  their 
circuits  fervc  as  well  for  the  King's  profit  as  juftice  to  his  fub^ 

jeds  ;  they  ufed  to  take  fealty  of  the  people  to  the  King  at  one 
certain  time  of  the  year  and  to  demazld  homage  alfo*  Bac.  of 
Goremment,  lilPart,  199.  cap.  62. 

4.  Before  every  expe^tion  they  went  about  to  the  feveral 
tenants  in  ancient  demefne,  and  to  the  Kitig's  borough-holders 
in  every  county  within  their  diftridl,  and  ther^  they  demanded 
an  aid,  which  was  in  the  nature  of  a  gift,  or  auxilium  towards  the 
Kings  expedition,  and  if  they  could  not  then  give>  the  King,  at 
the  end  of  the  expedition,  might  tallage  to  a  tenth*,  and  after 
taUaging  of  the  metropolis  the  juftices  in  eyre  went  through 
their  proper  circuits  and  tallaged  all  the  King's  tenants  in  an-p 
pent  demefne,  and  burgage  tenants;  and  when  any  aid  was  given^ 
orthejuilicesafleired  any  tallage,  tliey  returned  the  fame  out  of 
their  leveral  iters  to  the  jufliriarii  refidentes  in  the  Exchequer. 
Q.  Hift.  View  of  the  Exchequer  28, 29. 

*  (B)  Juftices  Itinerants  and  others  [punijhed.l      [  30  ] 

•  Thi$  in 

[i.  tN  time  of  H.  3.  Sir  Henry  de  Bath,  in  a  circuit,  appro-^  ter(A) 

^  priated  to  him  aoo  /.  land^  for  which  he  was  impeached* 
Speed  ipo.] 

[a*  ^  !•  Depofed  diverfe  juftices,  and  fined  them  for  iriieryf  a  juftice  of 

^ittSLm^^fmo/OKy^mMd  Other fucbfaifity\  but  not  of  that  wbickgoit  i*fi»Vfying  m  record^  as  to  fay 
chat  he  mittrtd  the  Ttcxit^Jrom  trif^aji  to  felony  ^  and  the  like*  which  falliiies  the  reconi.  Br.  lodt^ 
menty  pi.  58.  cites  z  R.  2.  9. — And  where  ajufticeofoyer  and  terminer  was  arraigned  of  Aich  offence^ 
he  demurred  upoa  the  indi&nent*  and  the  juftices  held  the  indidment  Toid ;  for  it  goes  in  defeafanco 
of  the  firft  record ;  quod  nota.    Br.  Indidlment,  pi.  14.  cites  27  Aff.  18. 

Mr.  Selden,  in  his  notes  on  Eadmer,  gives  us  the  iaws  and  cuftoms  wliich  William  the  King 
granted  to  all  the  people  of  England  after  hit  fuUluing  the  land,  and  which  are  faid  to  be  the  fame  as 
King  Edward  his  kinfman  oblerved  btfore  him  \  the  15th  whereof  is,  qmifalfum  tulerit  judicium 
xueramfmAM  ferdat  nlftaaUfifroJanOit  (tvangtliit)  frobart  foteritje  pteiiu*  judieare  mm  fvtuijfe. 
And  there  86.  No.  41.  De  Juidiciis,  beginning  about  14th  line,  it  is,  iil  ne  pot  aleier,  <iucd  piut  reffi 
fatere  nel  font  fi  perde  la  franchifes  fi  al  rei  nel  pot  racheter  a  fon  plaiiir.  Etfft  in  Danorum  iege 
Jhforitfa&mrade  Lah«litb,  61  ataier  ne  fepot  quod  melius fdrenon  felt,  &  quod  reiltm  legem  9 


it  in  mifirieordia  dtfmo  Lahslitb,  nee  hemefatimt  fwreUm  Regi  de  toe  quod  fuit  ei  defter  It  im 

iumdredotntt  in  eomitatu. What  is  in  the  Roman  chartider  is  left  by  Mr.  Selden  untranHated, 

which  (as  my  time  is  notfo  advantageouQy  employed,  as  that  great  man's  was,  io  much  to  the  benefit 
of  the  kamed  part  of  mankind)  I  will  eflay  the  turning  into  Englifh,  and  if  the  reader -likes  it,  be 
nay  content  himfelf  with  it,  but  if  not,  he  may  amend  it,  and  if  a  miftakcn  guefs  (houli  contribute 
to  the  making  a  right  one,  it  would  give  me  fome  latisfadion.  I  ihall  Englilh  the  firft  part  of  it  thus» 
rix.  If  he  cannotallege  or  make  his  law,  that  he  knew  not  to  do  wiore  rigbt,  fo  as  he  lofe  his  franchife 
to  the  King,  he  (hail  not  redeem  it  at  his  pleafure.  Andfo  in  the  Dant-iauf  it  is  a  forfeiture  of  V,KVi* 
g^  IT  f-  if  lit  caoQOt  makt  hia  law  orfwear  that  be  knew  notbo'w  to  do  betttr  &c^ 

D  3  3.  Si 


30  SoQicejS  %tivtvantsi. 

3*  Sir  WUfiam  Thorpe,  who  had  been  Qi.  J.  of  B.  R»  wat 
tndi^ed^  fpr  -^hat  he  cepii  muneru  contra  juramentum  fuum^  viz« 
of  R.  S.  lo/.  of  H.  20 /•  of  D.  40/.  &c.  And  King  £•  3.  ap^ 
pointed  three  earls  and  two  lords  to  examine  this  matter  \  and 
ne  being  charged  with  it  could  not  deny  it.    The  judgment  was, 
A2ktht  PuJiii^'faiJi  tff  reheUiter  having  Mke  bis  oath  tec.  be 
hanged ;  which  Lid.  Coke  calls  a  ftrange  judgment,  and  takes 
notice  that  there  was  neither  felonice  nor  proditorie  in  the  faid 
judgment.    See  3  Inft*  145.  cap.  6Z.  and  2^3.  cap.  loi.  and 
page  224.  he  fays  it  appears  by  Fleta,  lib.  i.  cap.  17.  f.  Cum 
igitur  non  fit  &c.  that  the  puniihment  of  a  corrupt  judge  that 
«  Fietst  19.  receired  gift  or  reward  was,  *  fi  inde  conviflus  fuerit,  quod  im« 
^*p-  17-      perpetnum  a  concilio  Regis  excludatur,  terrafque,  res,  redditus^ 
^^'  &  proventus  bonorum  fiiorum  amittat  per  unum  annum ;  qui,  fi 

proventus  non  habuerit,  puniatur  per  difcretionem,  decretiim 
regni  &  confiiiariorum  Regis,  and  fays  that  what  Fleta  calls 
facramentum  jufticiafionim,  in  vet.  Magna  Charta  is  called  jura* 
mentum  confiiiariorum  Regis  j  for  the  judges  of  England  are  of 
the  Kings  counfel  for,  in,  and  concerning  the  laws  of  the  realm< 

(C)  Their  Original  and  Power, 

-    1 .  •THE  Kin^s  Bench  is  eyre  and,  more  than  eyre ,-  iotifthe  King*s 

■**•    Bench  ccmes  into  the  county,  where  any  commififion  in  eyre 

is,  the  evre  Jhall  ceafe^  and  the  juftices  at  ^eir  coming  ihall  fend 

to  all  tneJu/Hces  who  have  power  of  oyer  and  terminer  of  felony 

and  trefpafs,  that  they  fend  before  them  all  indiBtnents  not  deters 

mined,  attd  (hall  fend  for  the  records  in  their  keeping  ;  and  all  the 

fienoards  of  the  county /ball  come  and  put  in  their  indiBments,  and  alfo 

the  coroners  their  rolls s  per  Shard.  Br.  Judges,  pi.  i6.  cites  27 

AfT.  1.  &  2. 

£    31    ]       2.  The  jufticcs  in  eyre  after  the  eyre  is  detenninedfhaU put  their 

records  in  Banky  which  is  Banco  Regif,  and  the  fame  execution, 

and  the  fame  form  of  execution  (as  before  juftices  in  eyre)  (halt 

be  determined  before  the  juftices  of  Bank.    Quod  nota  bene* 

Br.  Judges,  pi.  8.  cites  14  H.  7.  20. 

The  C.  B.         J.  If  plea^are  held  in  the  county,  and  after  the  ju/lices  in  eyre 

?y*tLe^com-  ^^^^^  ^"^  the  fame  county ^  now  the  juftices  in  tjttjtallhold  thofe 

ing  of  the    pleos  which  were  h<^id  in  the  county  before  them  in  the  fame  man^, 

juftices  in     n^  as  thcy  weir  held  before  the  others  in  the  county,  and  they  fliaU 

lurTfdidioii,  ^4l^^&^  execution  upon  any  recovery  had  in  the  county  in  the  £une 

pi.  116.       mznntr  as  the  others  fbouid  do  hy  fieri  facias  or  elegit,  and. yet 

cites  F.  N.  there  are  other  juftices  and  another  Court,  and  dus.  cafe  was 

^%Z^^^  granted  by  the  jufticcs.     15  H.  7.  S^  b. 

33.  s.  P. 

i^t  that  they  yielded  to  B«  ^. 


(A)  Kuftf- 


3|ttlUficaciott  i  t 


^ttttificatfon* 


(A)  Who  may  juftify  the  detaining  of  a  Thing  till  sc«  Ism, 

Satisfadion.  WpaftT 

(i.  TF  I  fend  my  clothes  to  a  taylor  to  male,  he  may  keep  them   ^ 

*  till  fatisfaaion  for  the  making.    Tr.  3  Ja,  B.  R.    Per     Fd.  9a. 
Willwis.]  '^ — - — ' 

%  Rep.  147, 
IB  the  6  Carpcmen  Care— Pabn.  ^13. — Cro.  C.  aya. — Hob.  4a.-*Mo,  I77.— >RoU.  R.  440. 
ya  1>o4eri4f«  in  Cafe  of  RobinfoD  v.  Walker. 

And  he  ia  noc  compellable  to  briog  the  clothes  home*  or  deliver  them*  UBfil  he  bo  paid  for  them* 
Ar  be  ftdsfted  upon  the  delhrery*  and  that  ia  co  be  prared  upw  tvidetttt*  Cro.  J.  626.  Mich. 
19  Jac.  £.  R«  Wartog  v.  Perkins.— ^Bv/  he  cannot/!'//  it  ;  becaufc  the  keeping  the  apparel  k 
po  cbarfBt  a»  a  horlc  is  to  an  inp-keeper,    YeW.  67,.  Trio.  3  Jac.  B.  R.  in  the  Hoftlor'a  Cafe. 

^2.  Bi^  if  I  cmtraS  wtb  %  taylor  that  hejhall  have  to  much  for 
the  waking  of  my  apparel^  he  cannot  keep  them  till  fatisfa£tion 
i/at  the  aukincr.    Tr.  3  la.  B.  R.  per  Williams.3 

[3.  If  the  Tori^  who  Aa$  eftraye^  i>y  prefcription,  takes  an  ef"  S.  p.  Br. 
traj  anifroclaims  it  according  to  the  law^  and  keeps  it  for  diverfc  J^^^fi^f tio«f 
ilKMithSf  ftnd  after,  ^rithin  the  years  the  bwiler  claims  it,  the  ^'  eV  ^^^ 

lord  may  juftify  the  detaining  of  it  till  amends  made  for  the  i^ Set 

eacing.    Pafdu  5  Ja.  B.  between  Tajlor  and  James^  per  Cu-  ^^^^  (^^ 
riam.    44  £.  3.  12.3 

[4.  But  otherwise  it  is  if  the  lord  works  the  ejlray  \  for  this  See  Eftray 
maJEes  him  a  tort fea for.    Mich.  13  Ja.  B.  per  Nichols.j  •  (^^* 

J 5*  If  the  lord  ot  a  fear  hath  ufed  to  have  toll  for  every  heafl 
wttUn  it  J  and  upon  a  fale  the  lord  feifes  the  heajl  fold  for  non« 


\6.  If  A.  pdfieflcd  oibeajls  delivers  them  to  B.  to  pa/lure  for  1 2d.  S.  c. 
a  nveeky  and  after  A.  fells  them  to  C,  and  C.  comes  to  B.  and  de« 
mands  of  him  to  deliver  them,  and  he  refufes  to  deliver  them  till 
latisf»£tion  given  for  thepafture;  this  is  not  lawful  *,  for  he  ought  to 
have  his  remedy  for  the  pafture  againft  A.  who  made  the  contraEln 
Mich.  S  Car.  B.  R.  between  Chapman  and  Jllen^  adjudged  up- 
on a  fpecial  rerdifl  in  a  trover  and  converfion,  where  C.  brought  C  32.  3 
trover  and  converfion  asainft  B.  and  all  this  matter  found ;  and 

that  B.  after  the  demand  made  by  C.  upon  payment  for  the  paf- 
ture by  A.  delivered  them  by  command  of  A.  to  a  (Iranger,  and 
iba  converCon*    And  this  intratur.  Hil.  7  Car.  Rot.  41 9-] 

D  4  7.  Carrier 


32  %ann. 

7.  Carrier  may  detain  for  his  hire.    Per  Holt  Ch.  J.  2  SaUu 
654.  Mich.  10  W.  3.  in  Cafe  of  Hartford  v.  Jones. 
s.  p.  But  if      8.  Every  mqfier  rfajbip  may  detain  goods  till  he  be  paid  for 
wid?ty!^  them,  iiizti^  for  their  freight:  per  Holt  Ch.  J.  12  Mod.  447- 
feflion  of    Pafch.  1 3  W.  3.  Anon. 

them*  he 

cannot  retake  them.    Per  Hdt  Ch.  J.  xa  Mod-  511.  Pafch.  13  W.  3.  Anon. 

(B)  Of  what, 

^•ifB.hts    I.  TF  A.  flings  his  corn  into  Es  hoat^  or  A.  loads  his  com 

r^rtTand  A.  ^'^  ^'^  ^^^^  ^"^  A.  puts  a  fadUe  on  ffs  horTe,  and  then 

will*  inter-  puts  him  into  his  own  ground  j  in  this  cafe,  B.  may  very 
nittgJe  his  well  take  his  cart  and  boat  and  horfe  away,  and  keep  and  de- 
b!^  cwn!  ^^^^  ^^  goods,  without  being  any  trefpanor,  and  may  juftify 
fi.  ihaiihvrt  the  detaining  till  A.  brings  his  adion  of  detinue  to  recover 
aU  the  com,  them ;  or  his  replevin  for  them,     i  Bulf.  g6.  Hill.  8  Jac.  B.  R. 

hecanfe  thit    a„'  '  '  -^    •  *  • 

was  done  hj  -'^non. 

A.  of  h»  own  wrong.  Cited  by  Coke  Ch.  J.  2  Bulf.  313.  in  Cafe  of  Wakd  ▼.  Etis*  at  n^ 
judged  in  the  Cafe  of  Shoidiih  v.  Moore.— ^  it  it  in  the  Cafe  ofm^nty^  if  ituo  ietur  mt  fUj% 
and  the  we  of  them  will  intermingle  bh  wnary  in  the  ether's  heaf  of  monej,  he  ikaU  now  have  tU ; 
for  thit  it  done  hj  him  of  hit  own  wroof »  per  Coke  Ch.  J.  wno  faid  it  wat  fo  adjudged  in  one  Sir 
RfCMAan  MARTiN't  Cafe;  becai^o  hit  own  proper,  nooey  or  com  cannot  now  be  knowAy  And 
therefore  this  intermingling  being  hit  own  aA  and  of  his  own  wrong,  by  the  law  he  (hail  lofe  aU  j  fiw 
this  is  done  by  him  only  as  a  trick  linking  thereby  to  deceive  the  other.    Ibid. 

3.  Deeds  iipofited  for  fecurity  of  money  borrowed  will  not  be 
decreed  to  be  delivered  up  without  payment  of  the  money.  Fin. 
R.  10.  Mich.  2$  Car.  a.  Fitsjames  t.  Fitzjames. — 58.  HilL 
25  Car.  2.  Newman  v.  Jones  and  Trefilian. 

4.  Detainer  of  gitods  cafi  away  till  they  were  paid  for  their 

Sains  is  good  ;  2nd  faivage  is  allowed  by  all  nations.  aSalk.  654* 
lich.  10  W.  3.  B.  R.  Hartford  v.  Jones. 


%&nn. 


fee  Dcvife.  (A)  Whcfc  Land  ihall  be  taien  as  Money.     Or 

Money  as  Land. 

fhc  LnT  '•  M^.^  RIAGB  agreement  to  lay  money  out  in  land  for  a 
was  to  pay  -  .  ^  }^^T^l^  ^?  "*^»>  remainder  to  the  ufe  of  the  right 
i»  the  hu^  heirs  of  the  hufband,  after  the  hufband's  and  wife's  death  wiih- 


out 


out  iffuc.    The  money  unlaid  out  was  decreed  to  the  heir.    2  l»ndhisf«. 
Jac*  2.  2  Chan.  Rep.  400.  Knight  v.  Atkins.  ^^'^ 

Akd*  Icavii^  iflact  and  the  iffoe  4ied,  and  the  hufbaad  nceived  a  part,  and  deviled  the  refidue  ibr 
payneoc  of  dcbts»  as  part  of  hit  perfooal  cAate»  U  wat  decreed  to  hu  executor.  Chaac.  Kep.  jo;* 
4  Car.  I.  Ferrers  v.  Ferrers. 

2.  A.  married  M.  the  daughter  of  J.  S.  with  whom  A.  had  £  33  3 
1500  A  M.  died  leaving  two  daughters,  A.  entered  into  articles 

with  J.  S.  that  the  1500/.  portion,  and  1500  /.  more,  which  he 
gave  out  of  his  own  e&ztt,  Jbou/d  be  fecund  for  a  pur  chafe  of 
lands,  or  leafes  of  lands,  and  paid  to  the  daughters  at  21,  or 
marriage.  Per  Cur.  If  the  money  had  been  invefted  in  landj 
and  the  daughters  died  before  the  day  of  payment,  the  lands 
would  have  gone  to  the  heir  of  them,  but  fime  it  is  in  money^ 
if  both  die  before  the  time,  it  fhall  go  to  the  father,  his  executors 
and  adminiftrators.  N.  Ch.  R.  3^*  14  Car.  x.  Wentworth  v. 
Young. 

3.  J.  S.  before  and  in  confideration  of  marriage  with  J.  D.  s.  c.  cltel 
Entered  into  articles  under  hand  and  feal,  to  lodge  1 00  /.  in  the  by  the  Ma^ 
lands  of  J.  N.  to  be  laid  out  in  /and  for  the  life  of  J.  D.  the  wife  *^j^^  ^ 

for  ajointurey  with  remainder  over.  The  100/.  was  lodged  ac-  Pafch.i68S, 
cordingly  j  after  J.  S.  dies,  and  a  creditor  of  J.  S.  fues  the  wife  a«  the  Ca(« 
bis  admintfiratrix.  Upon  a  fpecial  verdift  finding  as  above,  ^clTv^ler* 
the  100 /•  was  adjudged  not  to  be  aflets  at  law;  for  the  intent  mm,— -si 
being  that  the  100  /.  (hould  be  vefted  in  land,  it  was  to  be  no  C.  cited 
longer  looked  upon  to  be  the  perfonal  eftate  of  J.  S.  3  Chan.  ^^  ^^ 
Rep.  217,  218.  cited  per  Ld.  C.  Jeflferies,  as  a  Cafe  in  Ld«  17J!*  ^ 
Hale*8  time  between  Whitticke  and 

4.  Bargainee  dies^part  vf  the  purchafe  money  being paid^  but  the 
title  not  being  good,  the  bargainor  paid  intereft,  and  the  bar- 
gainee paid  rent,  and  died  before  any  conveyance.  Decreed  the 
money  paid  to  be  part  of  bargainee's  perfonal  eftate.  2  Chan. 
Rep.  139.  30  Car.  2.  Cotton  v.  Cotton. 

5.  A.  on  marriage  with  B.  fettles  a  jointbre,  and  covenants  to 
Utf  out  as  much  money  on  land  as  ivilf  purchafe  1 20  /.  per  ann. 
to  be  fettled  on  B.for  life^  remainder  to  the  heirs  of  A.  A.  die« 
xntefiate  without  having  made  any  fuch  purchafe.  B.  admi- 
oifters.  The  heir  brings  his  bill  to  inforce  B.  tp  execute  the 
covenant  in  fpecie,  that  fo  the  land  might  come  to  him  after  the 
death  of  B.  but  the  Court  difmifled  the  bill,  2  Chan.  Rep.  27  !• 
35  Car.  2.  Langton  v.  North. 

6.  Money  by  marriage  articles  was  to  be  laid  out  on  land,  to  itjd,  47?. 
be  fettled  to  the  ufe  of  hufband  and  wife  for  life,  remainder  Mich.  i69r. 
to  die  ifluey  remainder  to  the  huA>and  in  fee;   Provifo,  tf  the  ^*  ^* 
hi/hand  die  without  iffuty  the  wife  might  eUB  to  have  the  land  or  mo^ 

neyy  and  had  fix  months  time  to  make  eledlion.  The  hufband 
dioi ;  no  purchafe  was  made.  The  wife  was  enfeint  of  a  daughter 
bom  foon  after  the  hufband's  death,  but  died  at  a  month  old. 
The  wife  was  adminiftratrix  both  to  hufband  and  child,  and 
cleAed  within  the  fij(  months  to  have  the  money,  and  gave  no* 

tice 


tt  XttlZL 

tice  to  the  plaindflf!  the  heir  and  brother  of  the  hufband*    TSm 

hiU  not  being  brought  till  after  the  death  of  the  daughter.  North 

K*  di&iifled  the  bill}  but  without  co(Ui  but  in  Mich.  Term 

1687.  JefierietC*  decreed  for  the  heir.    Vcm.  apS.  Hil.  1684* 

Kettlebyr.  Atwood. 

S»  hygMMfm      7.  Money  of  it^ant  iftvefted  in  land  bj  trufteei  of  their  own 

tVcrn  ^^  heads^  who  Slnerwards  cBes  in  his  minority,  is  ftill  to  be  confi- 

€itti'l)ea-    dered  as  perfonal  eftate  ;  for  an  Infant  cannot  give  authority  for^^ 

Bis'f  Caie.    or  confent  to  it,  and  the  might  have  diflented  to  it  at  his  full 

age  \  and  the  land  }s  but  ift  nature  of  a  mortgage  or  additions^ 

fccurilyfor  it.    %  Ch.  Rep,  377.  i  Jac.   2.  Wincbeliea  v, 

JJordiff; 

*jf*JJ«  «•      8.  1500/.  of  the  hufbaniTaaad  1500 /«  of  the  wife's  money 

r^Morf^f  ^'^  *g^^  *®  ^  ^^^  ^^^  '^^  *  purchafc  of  land,  and  to  be 
Ae  money  ftttlid  on  the  hujband  for  life y  remainder  to  the  wfefcrl^iy  tt^ 
wai  to  be  mainder  to  the  iffue  of  the  tnatriage^  but  110  nuntUn  were,  itJlnmUL 
U^ir  tthia  ^^/^^v-win//  in  default  of  iffue.  The  hufband  and  wife  dUd  with- 
Bot  *bceo  out  ifliie.  Hie  queftion  was,  whether  the  executor  of  the  huf* 
more  rc».  band,  or  executor  of  the  wife,  or  the  heir  of  the  hu&and,  or  the 
kt*Se*Sii€  ^^^  ^  *^  ^*^>  ihould  have  the  benefit  of  thefe  articles? 
fetif,  ^it.)  And  decreed,  that  the  articles  making  the  money  as  land,  it 
<k€  vtfe's  (hould  be  taken  as  real  eftate,  and  go  to  the  heirs  of  the  hufband^ 
tivTian/t*  *"^  ^^^  *^  ^^  heirs  of  the  wife,  in  regard,  that  in  the  common 
Seporcbarea  ufagc  and  way  of  conveyances  and  fettleihents,  the  remainder  in 
1^  34  J  fee  was  in  fuch.cafe  limited  to  the  heirs  of  the  hulband*  Wms*s 
iiicTtwrtfat .  Rep.  175.  cites  it  as  in  Ld.  C.  Jefleries^s  time.  Sir  Jonathan 
?«r  5- *:  Atkins's  Cafe. 

wIfe»or  tbe«tlif  r  1500/.  «r  the  lutd  to  b«  purchtl^i  therewttli  t»  90  to  the  h«ir  of  the  huiheBd.^Ibi4, 

9^  Money,  agreed  to  be  laid  out  in  ^purebtfi  fir  better  feetiring 
m  Jointure^  was  not  laid  out  during  the  hufl^d's  life,  and  the. 
hufband  died  without  iflueof  the  marriaee,  was  decreed  by  the 
Mafter  of  the  RoUs  to  the  widow,  in  fatisfa^on  of  what  the  joixu 
ture  fettled  on  her  was  Ihort  of  the  agreement.  2  Vem.  5« 
Tr.  1686.  Wharton  v.  Wharton. 

10.  Money  by  niarriage  articles  was  to  be  laid  out  in  land,  an4 

lettled  on  the  hujband  andnmfe  and  their  iffue,  remainder  to  the  heirs 

rf  the  wife.    The  wife  died,  and  after  the  hufband  died.    The 

inoney  ihall  go  to  the  heir  of  the  wife,  and  not  to  the  admini* 

ftrator  of  the  hufband.    %  Vern.  loi.  Pafch.  i^^.  Lancy  v^ 

Fairchild. 

S,  C.  cttcA       1 1,  Lunatick^J  money  invejled  in  land  by  committee  was  decreed 

^Vern.35|.  ^  ^  ftill  accounted  as  perfonal  eftate,  and  to  go  to  the  next  <^ 

^  i^n,  and  not  to  the  heir,  and  if  the  next  of  kin  will  not  take  ta 

the  land,  the  cojnmittee  muft,  and  anfwcr  the  money.    2  Vem^ 

192.  Mich.  1690*  Audley  v.  Audley. 

S^if  part  9/      1 2.  A.  undcr  hand  and  leal  articles  to  fell  land  to  B»  but  without 

wu  /!«^     ^'^J  ^^^^  execution  thereof,  they  by  mutual  confent  go  off  of  the  bar^ 

9mi  the  bar-  gatn^  (by  rclea&ng  c^iph  otbcrj  or  cancelling  the  articles  &eO  ^^ 

then 


dien  ihe  bargainor  dies  indebted ;  this  {hall  not  be  ajjett.    3  Ch.'  V&Bmt  rt. 
R.  220.  HiU.  1690.  E.  of  Pembroke  v.  Baden.  ^2'!^^ 

^  Cnev  agree  x% 

g»  off  as  aforefaidt  and  then  die  bai^Mnor  diet.  IX A,  i  i  '  .  Jitf  if  the  bargainor  <//Vx,  jNirt  of  the 
mooey  hariag  beta  paid  him*  and  no  coATeyaice  made  to  the  bargainee.  As  the  barg^ce  had  a 
tCMcdy  in  equity  to  compel  the  heir  of  the  bargainor  to  make  the  conveyance  on  payment  of  the 
lefidiie  of  the  money,  fo  the  heir  may  be  forced  by  creditors  to  convey,  and  the  barg?{nee  to  pay  the 
money  as  the  teftator's  perfonal  eftate,  and  it  ihall  be  ajfets  to  them  in  law  and  eoijity  when  paid. 
3  Ch.  R.  ifto.  E.  of  Pembroke  ▼.  Badcn«<— a  Vera.  21 5.  S*  C.  ft  F.  but  <i res  It  decreed  by  Je£- 
ierics  C.  with  afliftance  of  Mailer  of  Rolls  and  ft  J.  that  the  purchafor,  being  willing  to  go  off,  (houid 
be  repaidy  and  his  pvrchafe  difchargf^.  But  per  Lords  Commilllonen  decreed,  that  the  purchafe  gp  oA 
and  QIC  heir  ooaveyt  and  the  money  be  paid  to  the  eiecutors.  1  It  feemt  that  after  fuch  cootraft, 
die  VaitfaiAor  dyiof  *  the  bargainee  and  the  heir  of  the  bargainor  cannot,  by  agreement  to  break  o# 
ihc  bargain^  prevent  the  eiccutors  of  the  bargainor  from  having  the  moneys  thmigh  no  debts  arc  due  $ 
fer  that  the  teftator  having  done  an  a£t«  whereby  l^e  intends  to  deprive  the  heir,  and  makcit  a  Mr<* 
feoal  cftate,  camyit  prevent  it  after.    3  Ch.  R.  2:1^.  £,  of  Pembroke  ▼.  Baden. 

13.  It  was  agreed  by  marriage  articles,  that  500  /.  part  of  the  *  3  Ch.R^ 
wtfe'sportion,  Ihould  be  placed  in  the  hands  of  A.  and  B.  to  be  put  ottt  VeVnT^yi 
at  mterr/i.  till  it  could  he  inveftedin  a  purchafe  vsith  the  conftnt  of  the  — j  Cited  * 
hvfhani  and  vfife  of  lands  ^r.  to  be  fettled  on  hufband  and  wife  ^*  ^^'  ^ 
for  their  lives,  and  the  life  of  the  furyiver  of  them,  remainder  to  cnuuTcafct 
the  heirs  of  their  two  bodies,  renfiainder  to  the  heirs  of  the  body  117.  ivin. 
of  the  wife,  remainder  in  fee  to  the  wife's  brother  the  plaintiff. 


ife,  remainder  in  fee  to  the  wife's  brother  the  plaintiff.  sjCar.a.— 
Wife  dies  without  iffue.    Httlband  dies ;  the  500  /.  not  laid  out ;  \J^l^ 
but  hufband  received  the  intereft  during  his  life.    Per  two  com->  r.  '404.  & 
miflioners,  this  is  perfonal  eftate,  and  to  go  to  the  adminiftrator  ^-  by  nam* 
of  the  hniband  furvivings  becaufe  there  was  mpofitive  covenant  ^^^/% 
that  itfiouldbe  laid  out  in  land.     adly.  It  was  not  to  be  laid  out  Lamb;  faye 
in  land,  but  hj  the  confent  (fhufhandand'^ifey  and  no  purchafe  thatmonef 
was  made  or  confented  to  5  and  if  fettled,  the  hulband  had  been  ^v^  ^1 
tenant  in  tail,  and  might  hare  barred  the  iiTue.    Per  coramif*  Hdet^  u 
(ioner  Hutchins  contra,  that  the  intention  was  plain,  and  that  the  l>id  out  upi 
huiband  became  only  tenant  in  tail  after  poffibility  of  iffue  ex-  ^^^J^J^ 
tin£l,  and  conceived  this  Cafe  governed  by  the  Cafe^  of  *Whit-  ing  laid  oat 
WICK  V.  jEiiMiN,t  Lawrence  and  Beverley,  f  Annon  v.  Ho»  ^^n  «»•• 
>JETW00D,  and  \  Kettleby  v.  Atwood.    2  Vcrn.  227.  Pafdu  ^*uij*^ 
1 69 1.    H  Symonds  v.  Rutter.  gone  had  a 

^chafe  beeainade.^-«-»t  Cha.  ^rec.  %%,  S.  C. 

14.  A.  had  ifliie  two  fons  B.  &  C.  and  two  daughters  M.  &  N. 
and  by  will  devijed  to  M.  and  N.  550  /.  a  piece,  and  ordered  that 
it  ihould  be  laid  out  in  a  purchafe  rf' lands  by  his  executors  within  % 
year  after  his  deceafe,  to  the  ufe  of  M.  and  N^  and  the  heirs  of  their 
t^ao  bodkSj  and  if  either  of  them  die  before  marriage^  then  150/.  [  3^  1 
part  of  the  portion  ofherfi  dyings  or  if  the  1 100  A  ihould  be  laid 
out  in  land,  then  jo  much  land  as  ihould  be  of  the  value  of  150  L 
ihould  go  to  thefurvivingjlfier,  and  the  remaining  400 1.  or  land 
of  tha^  value,  if  the  purchafe  be  made,  ihould  go  to  his  two  fons 
equally  to  be  divided  between  them  and  their  heirs*  M.  died 
unmarried,  N*  furvived  and  married  J.  S.  The  fons  died  with^ 
cut  iffne^  and  afterwards  N.  died  without  iflue.  The  money  was 
not  laid  <mt  in  land,  but  the  heir  at  law  claimed  the  whole 
1 200  A  as  .land  i  becaufe  had  it  been  laid  outu  the  land  would 

have 


35  )Un^ 

hsve  defcended  to  him»  But  decreed  the  550  /•  and  150  /.  to  the 
hufband,  the  adminiftrator  of  N.  Hill.  1692.  2  Vern.  284. 
Abbot  V.  Lee  and  Cuthbert. 

15*  Money  fliall  in  many  cafes  be  confidered  as  land,  when 

bound  by  articles  in  order  to  a  purchafe ;  but  whilft  it  remains 

^ill  money^  and  no  purchafe  made^  it  {hall  be  deemed  as  part  of  the 

perfonal  efltate  of  fuch  perfon,  vrho  might  have  aliened  the  land^  in 

cafe  a  purchafe  had  been  made.     2  Vern.  296.  Trin.  1693.  in 

Cafe  of  Chichefter  v.  BickerllafF. 

%,  C.  cited       16.  Money  by  marriage  articles  is  to  be  paid  by  the  woman^s 

Gh^'ofeftin  ^^^^  >  ^  hulband  within  three  years  after  the  marriage,  is  to 

Ld.  Talbot's  advance  the  like  fum,  and  both  to  l>e  invefted  in  land^  and  fettled 

time,  S8.     on  the  baron  and  feme ^  and  their  ijfue^  remainder  to  the  right  heirs 

^tlbid^QQ.  ^  ^^g  baron.    Within  a  year  of  the  marriage  the  wfe  dies^  and 

^faid,  that  within  a  few  days  after  tlie  death  of  the  wife,  tlie  hu/band  dies^ 

it  is  pro.    makes  a  will,  and  A.  executor,  and  B.  refiduary  legatee.    The 

Co^rt  ^     ^^^^  ^^  ^^  baron  brought  a  bill  againft  A.  the  executor,  and  who 

tha^  Cafcy    was  Ukcwife  the  wife's  father,  to  pay  him  the  1500  L  as  land* 

went  upon   Per  Cur.  this  nM)ney,  though  once  bound  by  the  articles,  yet  when 

^K^iTvoT  /Atf  wife  died  without  iffue^  became  free  again,  and  was  at  the  dit 

?uced  it  to  pofe  of  the  baron,  as  the  land  would  likewife  have  been,  had  a 

think,  that    purchafe  been  nude  purfuant  to  the  articles  j  and  therefore  would 

Chichcte-    ^^^  hetii  ajfets  to  a  creditor  \  and  muft  have  gone  to  the  execu-* 

looked^  upon  tor  or  adminiftrator  of  the  baron  \  and  this  ca^  is  much  ftronger 

the  money    where  there  is  a  refiduary  legatee ;  and  therefore  difmifled  the 

^'iM^^t   ^^-    *  ^^^'  ^9S*  '^™-  ^^3'  Chichefter  v.  Blckerftaff. 

•dierwife 

the  authority  •(  that  cafe  it  aot  to  he  maiouined*  being  contraipr  to  all  former  itfolutiiOQm 

^^  alib  to  a  late  one  in  the  Houfe  of  Lords,  of  the  Countdfof  Warwick  v.  Edwards. 

1 7.  A.  agrees fw  the  purchafe  ^/'/^/fJ  incumbered  with  mortgages 
and  judgments  \  the  purclufe  money  was  lodged  in  an  indifferent 
hand  to  dif charge  the  incumbrances,  on  fettling  the  quantum,  and 
executing  aflignments;  but  the  pur<^for  dies  in  the  interinu  and 
kft  not  ajits  ftjficient  to  pay  his  debts  on  bond.  Lord  Wright  held^ 
that  the  money  was  bound  by  the  agreement,  and  mull  be  ap- 
pFied  to  pay  on  the  incumbrances  on  the  land.  Ch.  Free.  174. 
Mich.  1701.  Farr  v.  Middleton.— — The  lands  and  money  arc 
mutually  bound  by  the  agreement.  Per  Ld.  Harcourt.  Hill. 
1711.  Ch.  Prcc.  323.  Greenhill  v.  Greenhill, 

1 8.  In  equity,  land  agreed  to  be  fold  fliall  go  as  money,  and 
money  agreed  to  be  laid  out  in  land  as  land ;  but  quaere,  if  money 
be  articled  to  be  laid  out  in  land  in  a  marriage  fettiement,  upon 
failure  of  iffue,  and  there  is  no  iflue,  but  debts  by  fmple  cmtraQ^ 
whether  tms  money  Audi  be  taken  as  bnd)  and  thereby  iefeai 
creditors?  Mich.  4  Anns,  i  Salk.  IC4.  (feems  to  be  we  au* 
thor's  own  memorandum,  and  quxre  J 


sp-       ip*  A.  before  his  marriage  with  M.  agreed  by  articles  to  aid 
****  700  /.  to  M'r  700/.  portion,  and  the  fecurities  for  the  monies  vnere 


Oa  an 

veal  to 

wj     Ch-        w  -  - 

Cowpcr,this  "Jfigned  to  truflies^  and  agreed  to  if  vtveftedin  land,  and  fettled  m  vf • 

fir 


fir  tife^  Ttnumder  to  M.  for  ijfe^  remainder  to  thefirji  faV*  fin  decree  w»t 
in  tail  nutle,  remainder  to  daughterly  remainder  to  the  nght  heirs  of  ^5^^,*^ 
A%    They  intermarried  ;  A.  died  nmtbout  ijfue^  but  made  his  will,  Wm«*s  Rep! 
and  devifed  fime  lands  to  M*  and  derifed  the  re/l  of  his  real  ejlate  176.  in  a 
in  the  county^  and  city  of  TorL  and  el/ewhere  in  Great^Britain^  to  ***^^S*' 
J.  S.    i^i^yc  hUpeff0naleJate,Jndallhisfecuritiesfir  m^Ut,  -^^'t^^ 
to  Jf.  whom  ne  made  executrix.  Many  of  the  fecurities  remained  P^cli.i7i|« 
Mattered^  hut  fame  of  the  money  had  \xiexiput  out  upon  Merfe^  ^  "^*  ^ 
furities,  and  war  mentidnedto  be  in  trufl  for  A.  his  eicecutors  and  I.   ^    ^-* 
adnun^ators.     Lord  Harcourt  faid,    that  the  articles  had,  in  Sounj$bue 
equity,  changed  the  nature  of  this  money,  and  turned  it,  as  it  ukes  no  no. 
were,  into  land ;  and  therefore,  as  to  fo  much  of  the  1460I.  as  is  ^^^j®^^ 
fubfifting  upon  the  fecurities,  on  which  it  was  oririnally  placed,  ^  fome  of 
or  on  any  other  fecurities,  where  no  new  truft lias  oeen  de-  the  money 
dared,  it  ought  to  be  confidered  as  real  cftate ;  but  whereas  25  oA  ^j^'J^* 
part  of  the  1400/.  had  been  called  in  by  A.  and  placed  out  on  other  renttruib,^ 
fecurities y  on  a  different  truft y  that  (hall  be  taken  to  be  perfonal  but  isonlf 
eftate ;  forafmuoi  as  there  being  no  iffue  of  the  marriage,  it  was  ■•  *^*«»«- 
in  the  power  of  A.  to  alter  and  difpofe  of  it,  as  againft  the  heir  at  ^  be  mveft. 
law,  though  not  againft  M.  and  this  placing  out  upon  different  ed  in  Und, 
tnifts,  he  took  to  be  an  alteration  of  the  nature  of  it,  fince  his  ^^Jf^/** 
declaring  the  truft  to  his  executors  feems  tantamount  with  his  island  saatf 
having  declared,  that  it  ihould  not  go  to  his  heir.    Wms^s  that  the  per- 
Rep.  172.  176.  Mich.  171 1.  Lingcnr,  Souray.  ^Wfed^ 

her  being 
Biich  more  tbaa  t&c  provifion  intended  by  the  articlesy  it  miift  be  taken  as  a  fatisfa^kion  of 
what  flie  would  otherwHe  be  intitled  to  by  the  articles.  Abr.  Equ.  Cafes»  175;  pi.  5.  S. 
C.  bat  is  «n  abridgment  only  of  Cb.  Prec.  and  has  not  the  point  in  Wms's  Rep. 
S.  C.  cited  Arg.  fays*  that  it  appears  .by  the  decretal  order*  that  there  was  an  affigaaent  of 
iecxiritict  Co  trui^  10  be  laid  out  in  land,  and  fettled,  but  that,  fome  time  after  the  marriagey  the 
hoibond  called  in  fome  of  the  money  himfelf,  and  fettled  it  upon  the  fame  perfons  as  by  the  marriage 
fettlemcfit  it  was  to  be  fettled  upon,  and  afterwards,  by  will,  devifed  his  perfonal  eftate  to  his  wife, 
againft  whom  a  bill  was  brought  by  the  nephew  as  heir  at  law,  and  it  appearing  that  JCQ 1.  remained 
upon  the  (ame  fecurities  at  his  death,  as  at  the  time  of  the  fettlement^  it  was  decreed,  that  that  700 1. 
fiioiild  be  looked  upon  as  land,  but  the  other  which  was  aAually  taken  out  by  kim  ftiould  not  be  bound, 
and  that  the  like  diftin£lion  was  ix  March,  17x8.  at  th^  Rolls,  in  the  Cafe  of  Chaflxn  v. 
KoKNKJt.  Sel.  Ch.  Cafes,  in  Ld.  Talbot's  Time,  S7,  88.  Pafch.  1735.  '^^  ^*^^  of  Lcchmere  v. 

Lady  Lechmere. But  Lord  C.  Talbot  difapprovcd  the  diftindion,  and  faid,  diat  none  of  the 

Cafes  did,  nor  was  there  any  thing  in  reafon,  to  warrant  itt  and  that  he  was  no  ways  fatisfied*  that 
that  Cafe  was  refolved  upon  that  reafon ;  for  in  that  cafe,  the  huiband  had  altered  the  trufts  and  the 
limitations  of  it.  Be€des«  in  that  cafe  nobody  had  an  intereft  but  himfelf  and  his  wife;  and  the 
Court,  as  appears  by  the  decree,  laid  great  ftrefs  upon  the  chanie  ofhix  imtent  appearing  hy  cbanglmr 
tht  trwft  And  in  the  Cafe  of  Cu  a  r  l  i  N  v.  Koa  n  b  a»  the  buftand  alone  was  to  have  the  beneht « 
the  arcicies,  and  fo  neither  of  thofe  Cafes  like  the  Cafe  of  Lechmere  t.  I«chmere.  Ibid.  %\%  93. 

20.  A.  on  his  marriage  with  M.  conveyed  lands  in  trufl  fair 
himfelf  for  life,  xtvciXiXiisxtotrufleestofupport  Isfc.  remainder  toM. 

for  life,  remainder  to  the  frft  ^c.  fon  in  tail  male,  remainder 
over  \  a9id  qjfigned  banket' s  qjfignments,  (which  are  perfonal  eftate, 
and  go  to  the  executors)  to  the  fame  trujlees  in  truft  to  pay  the  pro* 

fts  to  fuch  perfons  as  loould  be  intitled  to  the  land  fo  fettled :  and  in 
cafe  tie  principal  fhould  be  paid  in  according  to  tne  a£l  of  parlia- 
ment, then  the  triiftees  Jhould  la^  the  monies  out  in  land,  to  he  fettled 

U  the  fame  ufes.    A.  died  without  iflue  \  the  brother  and  heir 


3^  1M9i 

^  A;,  bmitgbt  a  biH  igaiaft  M<  tnd  AV  exeeofoT;  and  it  wM 
decreeds  that  thefc  aanuttice}  or  bankcr^a  aflignnieBta,  being  le* 
definable  by  parliameiity  were  as  a  mortgage  affigmed  to  truftccflfy 
and  dire&ed^  when  paid  in,  to  be  invefted  in  a  purchafe,  and 
iettled  as  the  fee  fimple  lands  were  abore  fetded  $  and  tj^ieforef 
though  M.  was  to  have  an  eftate  for  life  in  anmuties  bj  the 
jointure  deed,  yet  after  her  dpath  the  annuities  (bottld  not  be 
looked  upon  as  perfonal  eftite,  fo  as  to  carry  a  moiety,  by  d»e 
ouftom  of  London,  to  her  reprefentadves,  but  as  money  direAed 
to  be  laid  out  in  land,  and  to  be  as  real  eftate,  to  go  to  the  plaia- 
tiff  after  her  death,  as  heir  of  A.  Wms's  Rep.  204.  Trio.  1 7 1  a« 
Di0ierv.  Diflier* 

ar*  A.  died  inteftate,  leaving  a  widow  and  two  daughters^ 
after  his  deceafe  200  L  in  gola  vfos  fiuni  M  in  a  hole  in  the 
wall,  and  aoo  K  in  Giver  in  a  box,  befides  his  ftock  in  trade* 
The  widow  invt^s  the  400 1.  in  a  purchaft  of  lands  of  inhetitamt^ 
and  fettles  the  fame  to  herfelf  for  life,  remainder  to  her  two 
daughters  in  tail,  remainder  to  her  own  right  heirs ;  both  the 
daughters  died  without  ifliie  inteftate  \  the  defendant  as  heir  to 
the  mother  entered  on  the  lands  \  plaintiff  as  next  of  kin,  and  as 
admtniftrator  to  the  daughters,  brought  his  bill  to  fubjeA  the 
X  37  }  land  to  the  400  L  viz.  to  refund  two  thirds  thereof,  as  being 
perfonal  eftate  belonging  to  the  daughters ;  and  it  was  proved, 
that  the  faid  feveral  fums  were  invefted  in  this  pitrcbafe*  The 
Mafter  of  the  Rolls  decreed  for  the  plaintiff;  but  upon  appeal 
So  the  Lord  Keeper,  the  decree  was  reverfed^  as  being  within  the 
teafen  of  the  Cafe  of  Kikk  and  Webb,  lately  affirmed  upon  an 
appeal  in  parliament,  that  money  had  no  ear-mark,  and  could 
not  be  followed  when  invefted  in  a  purcbafe*  2  Vem.  440^ 
441.  Mich.  1702.  Kendar  r«  Mil  ward. 

22*  A.  on  his  marriage  with  M.  fettled  lands,  and  alio  ct>* 
vinanUdto  lay  out  2000  /•  (then  in  trufites  bands)  in  the  purchaft  of 
iandsy  fo  be  fettled  on  himfelfapsd  his  heirs.  A.  died  inte/late,  liv-» 
ing  M.  and  leaving  iffue  one  daujghter  only;  but  in  his  liie-time  be 
received  1 2 S^^*  P*^^  ^f^^  aoooA  M.  took  outadminiftration,  and 
the  daughter  brought  a  bill  for  a  fpecifick  performance  of  the 
covenant,  and  alfo  for  two  thirds  of  the  perfonal  eftate,  under 
the  ftatute  of  diftributions.  It  was  held  by  the  Matter  of  the 
Rolls)  that  the  remaining  650  A  ought  to  be  taken  as  land,  and  go 
to  the  plaintiff  as  heir,  the  difpute  here  not  being  between  the 
father  and  the  party  who  was  to  pay  the  money,  but  betwixt  the 
beir  and  executor,  who  became  intitled  to  the  money,  fubjeft^ 
to  the  covenant ;  and  that  it  was  the  rather  to  be  deemed  a  real 
eitate,  becaufe  it  vr^'^  part  of  the  marriage  agreementy  and  made  rm 
conjideration  of  a  marriage^  and  marriage  portion  ;  and  decreed  the 
650  I.  to  be  brought  before  the  mafter  for  the  benefit  of  the 
plaintiff,  (being  an  infant)  but  would  not  decree  it  to  be  laid 
out  in  laiul,  becaufe  if  the  plaintiff  (hould  die  before  fuch  difpofi* 
rion,  if  would  go  to  tlxc  heir  of  co«rfc<  Wnj»*s  Rep.  483. 
Mick.  1718.  Chaplin  v^  Homer# 

23.  A. 
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*  %y  A^)KlogzJtkimanrfLcndMpzpee%m^%mw^ 
lJL«iidcoveianu  withtrameSf/a^difSoaAlit  tit  1500/. /or- 
timrftitmnfftmpttrchffe  kmb  vidim  two  years  after  the  marriage 
to  befetdfid  on  A.  for  life,  leautnder  to  M.  for  lifei  in  lien  aM 
Wof^pwcr  and  jointure  }  reminnder  to  the  ifibe;  A.  died,leav- 
iag  M.  and  two  childsren.  Lord  Macclesfield  held,  dut^  from 
ibe  ardcks  executed,  the  money  was  a  de)>t»  which  A«  was  ok* 
iiged  to  pay  i  that  it  was  no  part  of  the  perfonai  ieftate  firom 
diat  time,  bat  muft  be  looked  <m  as  hud,  and  dien  It  could  be 
BO  bar  o£  the  cuftomary  part  of  the  perfonai  eftate;  that  the 
coftom  did  not  operate  at  all  till  the  party's  death»  and  then 
whatever  perfomd  eftate  was  left,  was  to  p>  according  tn  it« 
Midu  I7i8«  Ch*  Free.  505.  BaUngtonv.  Greenwood. 

24.  Money  was  articled  to  be  laid  out  in  land  to  be  /ittiiim$ 
ite/lr/i  f^c.  Jin  in  iaU  $  and  becaufe  the  Court,  in  order  to  pr&> 
{ierre  die  chance  to  the  iecond  fon,  would  not  deoree  the  money 
to  the  cldeft,  but  ordered  it  to  be  invefted  in  a  purchafe,  put* 
fuant  to  the  articles,  the  tUefl  fingot^sm  U  lend  im  afurcoafrf 
4md  t9  fettle  it,  vfitb  an  intention  Jirtlmntb  So  Mfer  ei  ruoverj,  atfd 
to  ro*€omjej  tbe  e/hte  to  tbefeiler  ;  and  though  adl  this  q>peared  1^ 
the  maftei's  report,  yet  the  Mafter  of  the  Rolls  (after  Tome  be* 
fitation)  allowed  it.  Wms's  Rep.  485.  at  the  bottom,  in  an 
addition  there,  «cites  Pafch.  1723.  ▼•  Marflu— -And 
the  reporter  adds  a  quaere,  whether  the  money  mig^t  not  better 
hare  been  paid  to  die  elddt  ion  ? 

25.  On  the  marriage  of  A.  with  M.  die  mmurofK.  mme co^'^^^^^eem 
vejed  to  tbe  ufe  rfbin^elff>r  life^  remainder  to  thefifftisTc.  fin  in  "^^^f^ 
iaU^  remzinaex^to  bimfnfinfee.  And  it  was  agreed, -that  10,000/.  d^  ^fellf 
part  of  iiPs  portionyfiouU  be  vefied  in  landf  and  fettled  as  tbe  nuamt  ^^^%^  Ibid. 
^  K..  HttoSj  and  in  the  interim^  to  be  placed  out  on  JicurttieSf  and  tbe  l^j^'f^'^ 
tntereA  to  go  as  tbe  rents  and  profits  of  tbe  numorrf  K.&onldgo*  c.  Talbot, 
A.  died,  leaving  B*  his  onW  fon ;  B*  the  fon  lewed  a  fine  of  tbe  who  faia,  k< 
nrnnor  rf  K  to  the  ufe  of  himfelf  in  fee,  and  died  witbout  imte  in^  |^".  ^^'^ 
ttfiate.    The  manor  of  K*  defcended  to  £•  as  next  heir,  thoo^  Ck.' Cafest 
othcrwife  a  remote  relation.    Lord  C«  Macclesfield  held,  that  B.  in  id.  Tai« 
had  deAion  to  have  made  this  money,  or  to  have  difpofed  of  it  ^^  L^?^' 
as  money,  but  then  he  muft  have  done  fomething  to  determine  i^j^,  ^' 
fuch  election,  which  is  not  done  in  the  prefent  cafe ;  that  if  there  Cafe  •f 
4ad  been  fo  much  as  z,  parol  direBionfrom  B.  for  the  payment  of  [    38    1 
the  10,000  /.  to  his  adminiftrs^rix,  he  ihould  have  had  a  regard  lischniere?. 
to  it ;  btti;  that  as  to  the  fine  it  was  immaterial,  B.  having  as  good    ^^  "^*^' 
a  power  to  difpofe  of  the  manor  of  K*  or  of  die  io,oool.  againft 

all  but  bis  ifiue  before  the  fine  as  after ;  and  ifliie  he  never  had ; 
and  ordered  the  ftcurity  for  the  1 0,000  L  to  be  afligned;  but 
decreed  the  arrears  of  intereft,  and  a  proportionable  part  of  the 
intereft  of  the  broken  part  of  the  laft  half  year,  to  be  paid  to 
B*s  adminiftratrix.  a  Wms's  Rep.  171.  Trin.  1723.  Edwards 
V.  Lady  Warwick* 

26.  Landf  were  devifedto  trujlees  and  their  heirs  in  truft  to  apply 
tke  rents  and  profits  until fale^ for  the  bCA^fit  of  all  bisebUdren^  A.  B. 

7  C^  and 
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C.  and  D«  afidthe/unnvors  and  furvivor  of  them  equally,  pari  and 

Jbare  alHi  t  ami  on  further  truft,  $iat  iu/o$n  as  tie  truftees JbouU 

fie  neceffarj  fir  tie  benefit  rf  the  chUdreny  they  JbeulifM  thepre^ 

*  miffeTy  andap^y  the  numvffir  the  benefit  rf  hu  children^  part  and 

fifare  alike  :  the  (hares  of  the  fons  to  be  paid  at  21,  and  thofe  of 

die daughtersat  21,  or  marriage.  B*  the  eldeft  fon,  attained  his 

,  age  of  21,  died  inteftate,  leaving  a  widow,  and  no  child.   The 

Mutfter  of  the  Rolls  decreed  the  lands^  thus  devifedi  to  be  per* 

fonal  eftate,  and  the  tuidow  to  taw  a  nuiety  of  her  hufband's 

ihare,  both  of  the  rents  and  profits  reccired  in  her  hulWid's  life, 

and  of  the  money  arifing  by  fale ;  and  upon  appeal  to  Lord  C* 

Kinr,  though  it  was  obje&ed  that  the  lands  were  not  abfolutely 

directed  to  oe  foldi  but  as  fo«n  as  the  truftees  (hould  fee  it  ne- 

ceflary  for  the  benefit  of  the  children,  his  Lordflup  held,  that 

this  ¥ras  within  the  rule  of  lands,  bv  beii^;  devifed  to  be  fold, 

becoming  perfonal  eftate ;  that  here  tne  lands  are  devifed  to  be 

fold,  and  only  the  time  of  fale  left  to  the  direction  of  the  trufteesy 

and  affirmea  the  decree.    Hill.    1725.    2  Wms's  Rep.  321  • 

Doughty  v«  Bull. 

27.  A.  devifed  land  to  be  fold  by  bis  executors^  and  with  the  money 
to  purehafe  an  annuity  of  100  L  a  year  to  ^.  S. /or  her  lifi,  out  of 
which  (he  fUbuld  maintain  her  cnildren  $  andf  gave  30 1.  to  eadi 
child  to  be  raifed  out  of  the  faid  annuity  and  perfonal  eftate,  and 
the  overplus  of  his  perfonal  eftate  he  gave  to  J.  S*  who  died  foon 
after  the  faid  A.  .Upon  a  bill  by  the  adminii&ator  of  A.  for  falc 
of  the  lands,  which  was  oppofed  by  the  heir,  Ld.  C.  King  held^ 
that  the  intention  of  the  will,  was  to  ^ve  all  away  from  the  heir^ 
and  turn  the  land  into  perfonal  eftate,  which  anift  be  taken  as  it 
was  at  the  death  of  A*  and  ought  not  to  be  altered  by  any  fub- 
fequent  accident,  (as  by  the  death  of  J.  S.)  and  that  being  made 

*  perfonal  eftate,  the  heir  ought  not  to  have  the  rents  till  fale^  and 
decreed  the  land  to  be  fold,  and  the  money,  as  perfonal  eftate, 
to  be  paid  to  the  plaintiff,  he  paying  the  children's  legacies.  But 
the  heir  at  law  tvas  ordered  his  cofts.  Mich.  1725.  2  Wms'a 
Rep.  308.  Yates  v.  Compton. 

28.  Lands  defcended  to  the  wife  were  charged  with  feveral 
debts,  and  baron  and  feme,  for  payment  thereof,  vefted  the  fame 
in  truftees,  to  be  fold,  and  the  furplus  to  be  paid  to  baron  and 
feme,  as  they  by  writing  fliould  dired.  They  fold  enough  to 
pay  the  debts  i  the  wife  died  v  the  huft>and  devi£sd  all  his  lands 
lying  in  &c.  to  his  brother,  and  left  a  daughter,  who  claimed  the 
lands ;  but  decreed,  that  the  land  muft  be  confidered  in  equity, 
as  if  a£lually  fold,  and  muft  go  as  the  money  would  have 
gone ;  and  whether  confidered  as  money  or  land,  it  would  have 
gone  to  the  huft)and,  and  the  devife  good.  Pafch.  1727.  Abr. 
£qu.  Cafes  396.    Coilingwood  v.  Wadlis. 

29.  A.  having^i^r  nieces^  his  co-heirs  at  laWf  who  had  each  of 
them  feveral  children,  devifed  a  very  confiderable  ^Afr  to  triifiees^ 
and  their  heirs,  fo  hefold^  and  to  put  the  money  arifing  by  fuch  falc 
into  five  equal  parrs  and  ihares,  and  out  of  each  fifth  part  or  ibarc, 

ta 
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to  pay  lootl,  O'-piece  to  the  feveral  younger  children  of  each  of  hit 
jive  niecesy  and  the  refidue  of  the  money  of  each  fifth  part,  to  be 
paid  tofucb  ofhtsfafdfive  nieces  asjbould  be  then  livings  and  in  cafe 
$f  their  deaths^  Xhsxi  their  fiares  to  be  equally  divided  amor.gjl  their  [  39  ] 
younger  children^  vohich  fiould  be  alive  at  the  time  the  dividends 
were,  or  ought  to  be,  made ;  great  part  of  this  eftatc  nvas  fold 
many  years  fince,  and  the  1000  /.  a-piece  to  the  feveral  children 
of  tnc  five  nieces  had  been  paid ;  after  which  the  nieces  them- 
felves,  being  intitledto  the  remainder  of  the  truft  eftate,  chofe  not 
tobaveitfoldf  but  continued  to  receive  the  rents  and  profits  thereof, 
in  five  equcdfhares for  feveral  years  ;  and  they  being  all  now  dead, 
the  eideft  fon  of  each  of  them  claimed  it  as  a  remlting  truft  for 
di^r  refpe£t:ive  mothers,  and  that  from  them  it  defcended  to 
their  eideft  fons  as  heirs  at  law ;  and  the  rather,  for  that  all  the 
pnrpofes  for  which  the  truft  was  created, being  fatisfied,  their  mo- 
thers might  in  their  life-times  have  compelled  the  truftees  to  have 
executed  conveyances  to  them  refpeSively,  of  the  unfold  eftate; 
and  they,  as  their  heirs  at  law,  ftood  in  their  place,  and  had 
the  fame  right  \  and  that  otherwife  it  would  be  in  the  truftees 
power,  by  delaying  or  haftening  thjc  fale,  to  give  the  furplus  to 
whom  they  pleafed  \  and  that  it  was  now  years  ago 

fince  the  truft  was  created,  and  yet  great  part  of  tRe  eftate  re* 
mained  ftill  unfold ;  but  the  Court  dire£led  the  reft  of  the  eftate 
to  be  fold,  and  the  money  to  be  divided  among  the  younger 
children  of  each  niece,  according  to  the  will,  as  it  would  have 
been  if  the  nieces  had  died  before  the  1000/.  a-piece  to  their 
younger  children  had  been  paid,  or  before  fufficient  of  the  eftate 
could  have  been  Ibid  for  the  raifing  thereof,  the  teftator  plainly 
intending,  that  the  younger  children  of  each  niece,  not  their 
eideft  fons,  or  heirs  at  law,  fliould  ftand  in  their  mother's  place ; 
and  greatly  blamed  the  truftees  for  having  fo  long  delayed  the 
fale.  Paich.  1727,  Abr.  Equ.  Cafes,  396,  397.  Davers  v. 
Folkes* 

30.  A*  in  confideration  of  6000 1.  portion  with  M.  by  mar- 
riage articles,  covenanted  with  truftees^  to  lay  out^  within  one  year 
after  the  marriage j  the  fend  6000  /.  and  to  tnake  it  up  30,000  /.  in 
the  purchafe  of  landsy  to  be  fettled  on  A.  for  lifcy  remainder  to 
truftees  to  prefcrve,  &c.  remainder ^oryi  much  as  would  amount 
to  800  /.  a  year  to  M^for  ajotnturcy  remainder  oftlie  whole  to  the 
firjlj  fa*f-  fon  of  the  marriage  in  tail  male^  &c.  remainder  to 
truftees  for  ^00  years  to  raife  daughters  portions  ^  remainder /^  A, 
bis  heirs  and  qj^gns  for  ever.  But  if  no  daughters y  then  the  term 
to  ceafefor  the  benefit  of  A.  his  heirs  andaffignsfor  ever* — After  the 
marriage,  A.  purchafed feveral  eflates  infecy  but  never  fettled  them  ; 
and  likewife  purchafed  feveral  terms,  and  died  intejlatcy  and  with" 
out  iffucy  leaving  1 800  /.  a  year  real  ejlate  to  defend  upon  the  plains 
ti^j  bis  nephew^  and  heir  at  law*  And  A.  further  covenanted, 
that  until  the  30,000/*  laid  out  as  aforefaidyifiterefl fbould  be  paid  iot 
the.  fame  after  the  rate  of  5  L  per  cent,  unto  theperfons  intitled 
U  the  rents ^  Isfc,  of  the  lands  when  purchafed**    1    -   M^took  out 
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idxniniftration,  and  the  'j^buntiff  by  bUl  pujed  an  account  d£ 
A's  perfonal  eftate,  and  to  have  the  covenant  carried  into  exe- 
cution^ his  remainder^  by  the  death  of  A.  without  ifTue,  nou( 
taking  effe£l;  and  alfoto  have  (omt  purchafes  compleated  which 
were  left  incompUat  at  J!s  death.  It  was  infixed  lox  defendant^ 
that  plaintiff  was  not  priyj  to  anx  of  the  confider0twns  in  the  covpr 
nanty  and  fo  could  not  compel  M.  to  lay  the  30J000 1.  out  fos 
his  benefit.  But  if  he  could,  that  the  1800 1.  a  year  lands  d^m 
fcended  to  him  ought  to  be  taken  as  a  ivMfatisfoBion.  But  boti| 
points  were  decreed  at  the  Rolls  for  the  plaintiff  the  heir  at 
law.  And  upon  coming  before  Lord  C.  Talbat,  his  Lordfhip 
thought)  that  the  intent  of  A.  was,  that  the  3o,po.o  1.  fhouldf 
at  all  events,  be  laid  out  in  land,  and  that  thdi^gh  the  30,o#.o  /. 
nuas  not  depoftted  in  trufiees  hands j  (in  which  cafp  he  obferved  it 
feemed  to  be  admitted  on  both  fides,  that  it  mud  have  beea 
looked  upon  as  real  eftate)  yet  upon  the  Cafe  of  the  Countefs  qf 
Warwick  v.  Edwards,' where  the  money  was  decreed  to  gp  a) 
land,  though  to  a  collateral  heir,  who  was  not  within  the  con- 
fiderations  of  the  fettlement,  by  which  he  faid  he  thought  him- 
(elf  bound,  he  looked  upon  it  as  ^fettled  pointy  that  where  thefe^ 
C  4^  3  curities  are  appropriated^  the  money  JhaU  go  as  landy  eve^  to  a  cfdla^ 
teral  heir  or  general  remainder^man^  unlefs  there  appears  fome 
variation  in  the  party's  intent ;  and  nothing  appearing  to  the 
contrary,  but  that  the  intent  of  A.  remains  as  it  was  at  the  timQ 
of  the  covenant  entered  into,  and  fo  diftinguifhed  it  from  the 
Cafe  of  Kingston  [or  Lingen]  v.  Sowry,  he  tliouglu  this  Cafe 
fell  within  the  common  known  rule,  that  money  articled  to  be 
laid  out  in  |^nd,  is  to  be  looked  upon  as* land.  Sel.  Ch.  Cafeiy 
in  Ld.  Talbot's  Time,  80  to  92.  Pafch.  1735*  Lechiaere  v.  Lady 
Lechmere. 

3 1 .  A.  enfered  into  articles  with  J.  S.for  the  buiU^nf  an  h&ufe  ott^ 

JTs  landi  and  agreed  to  give  J.  S.  1000 1.  for  the  fame,  but  be* 

fore  the  houfe  was  built  A.  died  ititejlate*     The  fon  and  heir  of  A^ 

and  on  whofe  inheritance  the  houfe  was  to  be  built,  brought 

his  bill  againft  the  widow  an4  adminiftratrix^  to  coi^pel  neF 

Ipecifically  to  perform  this  agreenient,  and  decreed  accordingly. 

a  Vern.  322.  Mich.   1694.  HcJt  v.  Holt.— S.  C.  cited  byLd. 

C.  Talbot,  who  faid,  that  if  a  man  articles  for  a  pur  chafe ^  amf 

binds  himfelfy  his  heirs,  executors,  and  admintflrators,  th?  heir  is 

in  titled  to  have  tlie  purchafe  compleated,  and  may  compel  th» 

executors  to  do  it,  as  appears  froi^i  tlie  laid  Cafe  of  Holt  v* 

Holt.     And  faid  further,  that  wherever  a  man^s  defign  appears  tt 

turn  his  perfonal  cjlate  into  land,  this  gives  his  heir   an  advan* 

tagc   which  this  Court  will  never  take  from  him.     Sel.  Chf. 

Cafes,    in  Ld.  Talbot's  Time,  91.  Pafch.  1 735.  in  Cafe  of  Lcchrr 

lucrcv.  Lady  Leclmiere. 
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(B)  Where  Money  being  ordered  to  be  hud  out  in 
Landy  and  fettled,  Chancery  will  decree  the  Pay- 
menty  or  inforce  the  laying  it  out. 

!•  T  N  Chancery  it  was  agreed,  to  be  the  condant  pra£lice  of  -^"^'ifamaa 
•^  the  Court,  that  if  there  be  covenants  to  purchafe  an  eftate  to  ^purcbaLfor 
(uch  and  fuch  ufes,  and  money  lodged  in  truftees,  for  that  pur-  him  *Hd 
pofe,  the  Court  will  compel  a  purchafe  to  be  made  to  the  ufes;  YT b^ r^'h 
itiou^  covenantor  diedhejore;  but  if  the  jftr/f  e/Iate  is  mn  entail^  a  ii^ma/t^ 
nvitb  remainders  over,  and  the  perfon  to  take  it  he  living  at  the  time  remaifiJcr 
vf  the  death  of  him  ^hofe  money  it  is^  there  Chaocery  (hall  not  '".  ^"  Z'^'* 
compel  a  purchafe  for  the  fake  of  the  remainder ;  becaufe  tenant  ^^^  hc^^'^i 
in  tail  may  deftroy  it  as  foon  as  it  is  created  ;  and  the  Court  will  tvitbout  //: 
not  do  a  vain  thing.  12  Mod.  521,  522.  Pafch.  13  W.  3.  Anon.  A^  *°^ 

aakifif  sn/  purchafe  |  the  Court  will  not  compel  the  executor  to  make  a  purchafe  for  (he  heir,  Ic-^ 
csAifc  ihaC  attached  in  himfelfy  and  is  extinguiJhed  in  him.    12  Mod.  522.  ut  fup. 

2.,  A.  by  will  dircded  money  to  be  invefted  in  land,"  and  to 
fettle  and  intai/tiiC  fame  on  B»for  life,  he  faying  200  /.  a'piice  to 
L.  and  M.  and  after  his  deceafc,  to  the  heirs  male  of  the  body  of  the 
faid  B,  and  the  heirs  ntale  of  the  body  of  every  fuch  heir  male  ^  fever  Lilly 
andfucceffivelyj  isfc,  and  for  want  of  fuch  iflue,  to  Cfor  life^  ts't . 
B.  had  obtained  a  decree  about  the  year  1690,  for  payment  of 
the  money  to  him,  in  regard  he  was  to  be  tenant  in  tail,  and 
might  bar  the  remainders,  and  in  1 703  died  without  iifue.  Lord 
Cowper  held,  that  though  it  fhould  be  admitted  that  B.  was  te- 
nant in  tail,  yet  the  monej  ought  not  to  have  been  decreed  to 
him,  but  in  equity  the  trull  ought  to  be  ftriftly  purfued.  But  he 
fdid,  that  forafmuch  as  B,  lived  ten  years  after  thefirji  decree  and 
payment  of  the  money  to  him y  and  probably,  had  it  been  fettled  in 
land,  would  in  his  life*time  have  barred  the  intail,  //  was  too,  late 
novo  to  fetch  the  money  hack  from  him,  in  cafe  he  was  tenant  in 
tail  \  and  faid,  quod  fieri  non  debet  factum  valet.  2  Vern.  55 1^ 
Pafch.  1706.  Legat  v.'  Sewell  and  Weller. 

3.  2000/.  nuas  agreed  hy  marriage  articles  to  he  invefed  in  land^  C  4I  3 
tc  he  fettled  upw,  the  hujhand  and  ivifefor  their  lives j  remainder  to  ^'  ^^'M 
the  heirs  of  the  body  of  the  wife  hy  the  hujhandy  remainder  to  the  hehrs  jajdeu/t:  1 
of  the  hu/band.  The  wife  died  ;  then  the  hufband  died  inteftate,  purcuaj\  of 
and  no  purchafe  made  by  him,  but  he  had  the  whole  money  in  /«'«''*"■>'» 
tis  hands.  They  left  Iffue  one  fan  and  three  daughters.  Admi-  ^"If',^*^ 
niftration  was  granted  to  the  eldeft  daughter.  The  fon  brought  a  upon  B.  C. 
Bill  againll  his  filler  (the  adminiftratrix)  to  have  the  money  paid  ^"^,  ^'  f"^ 
him,  he  clecling  not  to  have  it  hid  out  in  land-,  and  in  regard  ^g^l^aiiyto be 
the  fon  would  have  the  intire  inter eji  in  the  lands  nvhen  purchafed  and  divided,  b. 
fettled^  and  the  ahfolute  power  over  them^  the  Court  decreed  him  ^'>'»/'«Vi»^ 
the  money,  and  the  adminiftratrix  to  be  indemnified ;  and  faid,  yj^^^,'  f  ^!J^ 

E  a  ,      ihat 


\  » 


{ a'»i  *-' 


.  >-• .  I  f 


41  )Untr« 

c.  and  D.  that  under  thofe  circumftanccs  to  decree  a  fettlement,  y$rou\A  bft 
wfth  the  in-  ^^  decree  a  vain  thing,  which  the  fon  the  next  moment,  by  fine 
fant  heir.  Only,  might  cut  off.  At  the  Rolls,  Mich.  17 to.  Wms's  Rep, 
bring  a  bill  i^q.  Bcnfon  V.  Benfon. 

for    the  "^         ■ 

lorol.  Lord  C.  Cowper  dire£led  the  (hares  of  C.  and  D.  to  be  paid  to  them  in  money,  according 
to  their  election,  the  words  of  the  limit;ition  making  a  a  tenancy  in  eommouy  and  they  having  it  \% 
their  power  the  next  moment  to  turn  it  into  money.  But  the  infant  heir  being  incapible  of  fdakiny 
an  eledton^  his  fhare  was  directed  to  be  brought  before  the  mailer,  and  put  out  for  the  infant's  be- 
nefit, ficiides,  if  he  (hould  die  in  his  infancy,  fuch  eiedion  might  bt  prejudicial  to  his  heir. 
Wms's  Rep.  389.  Mich.  1717.  Seeley  v.  Jago. 

S.  C.  cited  4^  So  where  money  was  direfted  to  be  laid  out  in  land,  and 
"^c^"!*??.  fettled  tf/i  Af.  ^r  lifey  rtmdxudtr  to  her  Jirfty  l^c.fon  in  tally  re- 
Trin.  1713.  vcidATiAex  tofuch  fofi  in  fee^  and  in  the  mean  time  the  intereft  to 
Arg.  and  ad-  go  as  the  profits  of  the  land,  &c.  M.  and  B.  (who  was  her  only 
Lord\:**^  ion)  agreed  to  divide  the  money,  viz.  a  third  part  toM.  and  two 
Macclesfield  thirds  to  B.  In  this  cafe  Ld.  C.  Parker  faid,  that  fince  the  fon 
in  Cafe  of  might,  by  a  fine  only,  bar  thefe  limitations,  it  would  be  in  vain 
Lady^'waV-  ^°  ^ccrce  a  fettlement  which  might  be  cut  off  the  fame  moment 
wick. — .  it  was  made,  and  direfted  the  truftees  to  pay  the  money  to  M. 
♦  If  a  rr-  and  B.  purfuant  to  the  agreement,  and  to  be  indemnified ;  but 
Hus'hurT  f*^^>  ^^^  if  there  had  been  twofonSy  or  any  per/on  in  *  remainder^ 
chance  for  he  would  not  have  decreed  the  payment.  Wms's  Rep.  470*1 
ibe  efiatt.     Trill.  1718.    Short  V.  Wood. 

grthe  moneys 

%ih'c6  cannot  &i  harred  xvltboat  a  rcmmin  recovery^  there,  in  regard  the  tenant  io  tail  may  die  be- 
fore fuch  recovery  fuflered,  or  in  the  vacation,  when  a  recovery  cannot  be  fuffered,  equity  ought 
not,  in  violation  of  the  intent  of  the  party,  to  decree  payment  of  the  money  to  the  tenant  in  tail,  but 
to  decree  a  fettlement,  that  the  chance  intended  to  the  rcmainder-maik  may  be  preferved.  Wm&'a 
Kep.  471.  fays,  it  was  cited  by  Ld.  C.  Parker  as  fo  determined  in  the  Cafe  of  Colwall  ud  i>c. 
Shad  well. 

S.  P.  by  Ld.  J.  &  it  feems  to  be,  if  the  fon  had  been  an  infant y  the  Court 
who  fai'd  it  ^^uld  not  have  ordered  payment  of  the  money  \  for  during  the 
f»as  admit-  infancy  no  fine  could  have  been  levied.  Wms's  Rep.  471.  at  the 
ted  that  it    end  of  the  Cafe  of  Short  v..  Wood,  ut  fup. 

•ught  to  be  4  i^ 

Itt,  bc«aufe  the  infant  has  no  capacity  to  bar  the  inUil  until  of  age,  and  may  poflsbly  die  befer^ 

a  Vem.  55a.  Pafch.  1 706.  m  Cafe  of  JLcgatt  v.  Shewell. 

This  decree  6.  A.  on  marriage  with  M.  fettled  the  manor  of  K.  io  the  ufk 
^V^^^f"  9fhimftlffor  lifey  remainder  to  thefrfand  every  other  fon  of  thf; 
firmed  *in  marriage  in  iaily  remainder  to  himfeljinfee.  And  it  was  agreed, 
theHoufcof  that  10,000/.  part  of  MJs  portiony  fbould  be  vefted  in  landy  and 
Lords.  Ibid,  jgffi^j  ^  ff^g  manor  of  K.  ivaSy  and  in  the  mean  time  to  be  placed  out 
^  '  upon  fecuritiesy  and  the  inter ^  to  go  as  the  rents  and  profits  rfthe 

manor  of  K,  fiouU  go.  A.  died  leaving  only  one  fon  B.  Upon 
application  to  the  Court  by  B.  he  being  tenant  in  tail,  remainder 
to  nimfelf  in  fee,  the  money  would  have  been  ordered  to  him  i 
B.  died  vtrithout  ifiue,  and  the  manor  of  K.  defcended  to  £•  in  fee, 
Who  praying  that  the  1 0,000 1.  being  placed  out  on  a  mortgage, 
the  mortgage  might  be  aiEgned  to  her.  Lord  C  Macclesfield 
decreed  the  fame  accordingly,  only  his  Lordfliip  dire£led  tlic  in- 
tereft due  at  B's  death,  to  go  to  his  admiiultratrix }  aod  he  dyii^ 

ift 


Id  the  middle  of  the  half  year,  he  ordered,  (as  ihe  reporter  fays 
he  underftood  it)  that  the  intereft  ihould  not  be  taken  as  a  rent^ 
butfliouldbe  apportioned,  and  paid  to  the  adminiftratrix  in  pro- 

£  anion,     a  Wras's  Rep.  171,  to  176.  Trin.  1723.    Edwards  v« 
ady  Warwick. 

(C)  Grant  -or  Devife  of  Lands  good,  where  they  ^ee  Fin« 

lie  in  J  ever  al  Places.  Grant  (k. 

1.  4)  and 

l.npH  E  King  feifed  of  the  reBory  of  A,  which  extended  into  the  xitlci/^*^**^ 

'*•    counties  ^  B,  and  C.  by  letters  patents  grants  the  reHory  of  '  i 

An  in  the  county  of  B.  to  ],S.  in  fee,  cum  omnibus  terris  glebisy  ts'r. 

b^  aliis  hareditatiBus  cum  fuis  pertinent,  diSla  reBoria  ffeBanf^ 

The  queftion  was,  if  thofe  things  in  the  county  of  C.  ihall  pafs 

by  his  letters  patents,  by  thofe  words,  diElee  re^oria  /pedant,  f 

And  it  was  urged,  that  thofe  things  in  the  county  of  C.  cannot 

belong  to  the  reftory  of  M.  in  the  county  of  B.  And  that  it  is 

not  aided  by  the  ftatute  of  mifnofmer  or  non-nofmer,  &c.  For 

die  patent  is  ferved  by  the  reftory  in  the  county  of  B.  and 

vouched  a  cafe  of  a  prebend  which  extended  into  diverfe  towns, 

which  the  Queen  granted  by  name  of  the  prebend  of  D.  in  one 

of  the  towns,  that  nothing  paffed  in  the  other  town.    But  per 

Manwood  Ch.  B.  the  tithes  in  the  county  of  C.  fhall  pafs  j  and 

per  Shute  J,  though  they  are  not  belonging  to  the  re£tory  in 

the  county  of  B.   yet  they  are  belonging  to  the  reftory  of 

A.  and  the  words  are  (diflse  re£lorias  fpe^lant')  which  is  to  b^ 

intended  to  the  redlory  of  A.  generally,  and  not  to  the  reftory 

of  A.  in  the  county  of  B.   Quxre  Savil.  55.  pi.  118. 

2.  If  A.  feifed  of  a  manor  extending  into  two  counties^  viz.  B, 
and  C.  and  that  in  B.  is  land,  rents,  and  fepvjces,  and  that  in 
C.  only  fervices  in  grofs  j  and  grant  is  made  of  the  manor  of  B» 
cum  omnibus  terris,  &c.  &  fertntiis  di£lo  manerio  fpedant.  thp 
icrvices  of  the  other  {hzllpafi  as  diBo  manerio fpeBant*  Per  Man- 
wood  Ch.  B.  Savil.  56.  in  pi.  118. 

3.  If  1  grant  all  my  manor  of  D,  in  Norfolk  to  B.  and  all  my  la  tut 
in  England  parcel  of  the  faid  mifnor,  all  the  land  ttizW  pajs  which  I 
have  in  any  other  county  in  England,  which  is  parcel  of  the  faid 
manor.  Per  omnes  J.  But  per  Coke  Ch.  J.  if  I  have  a  manor 
which  extends  into  two  counties,  and  I  grant  all  my  manor  in  one 
county,  nothing  of  what  is  in  the  other  county  fhall  pafs ;  and  fo 
18  9  E.  4.  But  in  the  cafe  before,  the  fubfequent  words  add  to 
the  firft  words.  Roll.  R.  407.  pi.  43.  Trin.  14  Jac.  B.  R*  Anon. 

4*  A.  feifed  of  land  in  the  village  of  R.  and  alfo  of  lands  in  Ow.  6f. 

the  vilhge  of  S.  and  both  thefe  villages  are  in  the  parifh  of  R.  s^ri/\'.*^ 

A.  bargains  znd  fells  all  his  land  in  R.  and  covenants  to  levy  a  fine  Fox.  S.  C. 

accordingly.     Adjudged,  that  nothing  of  the  land  in  S.  paffed  j  S.  c.  citc4 

for  R.  fhall  be  intended  the  vill  of  R.  and  not  the  parifh  5  for  a  *  ^^,i  *^!; 

/ncnAr  of  lands  of  R.  (hall  be  intended  of  the  villa^re^  and  not  utGnau^ 
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s.  c.  cited  of  the  parifli.  ^  No]r>  i  ?•  Stock  t.  Pofb,  dtes  39  H.  6. 14.  Br. 

IVhilfey  V.  Ftroior.  S.  P.  -*-D.  261.  b.  pi.  17.  marg. 

5«  A.  grants  all  his  lands  in  Darfield^  in  the  tenure  of' J*  Sm 
and  part  of  tliefe  lands  were  in  another  town,  viz.-  in  Wombell^ 
but  the  whole  land  lay  within  the  parifli  of  Dariield  -j  and  in  this 
cafe  the  Judge  ruled,  that  the  whole  land  did  pa(s  4  and  Darfield^ 
inn  the  nrd  claufe,  Ihall  be  intended  the  parifli  of  Darfield,  and 
not  the  vill  onljr.    Clayt.  6i.   Bofwell's  Cafe. 

C  43    ]  (D)  Grant  of  Lands  Good,  where  the  Grantor^ 

&€•  li2J&  fever al  Lands  in  the  fame  Place. 

1.  A  M.zAc  feoffment  in  fee  of  BL  Acre^  in  the  parijb  if  JD.  to 
'^^*  his  youngeft  fon,  and  his  heirs,  by  deed,  hnbenaum  after 
the  death  of  A.  and  makes  livery  fecund um  formam  chartx,  and 
fo  all  void:  and  afterwards,  having  other  lands  in  the  fame  pa^- 
rifli,  conveys  all  his  other  lands  in  the  fame  parifh  to  his  eldeft  fon^ 
Mot  demifed  to  the  youngeft ;  and  adjudged,  that  the  land  in-> 
tended  to  the  youngeft  does  not  pais.  D.  261.  b.  marg.pL  27. 
cites  Pafch.  6  Jac.  B.  R.    Lee  v.  Eyre. 


•s..Efate.  *  X^anilotH  ann  Ceiuwt, 
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*^  ^yHI  (^)  ^^^^  Things  are  renioveable  by  the  Tenant* 

Xxccutor 

(u) I.  pER  Dyer,  there  is  a  difference  when  tl furnace  is  fixed  to 

Waft^CUed  ^^  middle  of  the  houfe^  and  when  to  the  wall  \  for  the  ter- 

Cro.  E.J 74.  n^or  may  take  it  from  the  middle  of  the  houfe,  but  not  fr<^rn  the 
Day  ▼,  Bif-  wall ;  for  the  wall  is  worfe  for  the  taking  it  away,,  and  there- 
WhereT"  ^'^^  '^  ^®  wail.  And  to  this  Owen  agreed.*  Ow.  71.  37  Eliz, 
termer fxet    C.  B.    Day  V.  Auftin. 

fucb  tbingy 

or  fixes  a  ^v/?  tn  the  Und^  and  not  to  the  vjalh^  he  mMy  tale  it  tvirht/rtbe  term  :  Imt  if  he  perorits  it 
to  ftand  Uil  the  term  bo  ended,  l|)e  leiTor  (hall  have  it;  and  the  talcing  of  it  by  the  termor,  within 
the  term,  is  not  wa'l ;  for  the  houl'e  is  not  impaired  by  it ;  per  Kiugrmill  J,  and  Crevil  Serieant  i 
^uod  nullus nc^tvic.  Br.Chatticsi  pi.  7.  ciics  21  H.  7.  26t 

2.  Tcr- 
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2.  Termor  may  pull  down  z  wall  made  by  him^  and  it  is  not 
waft  5  per  2  Juftices.     Ow.  7 1 .  in  Cafe  of  Day  v.  Auftin. 

3.  FattSy  coppers y  tables ^  partitions j  were  fet  up  by  a  foap- 
bo3er  for  the  convenience  of  his  trade,  and  who  alfo  paved  the 
bacifidef  {5'r.  and  thefe  were  taken  in  execution  by  the  (herifFon 
a  fi.  fa.  and  it  was  hcM  gdOd  by  Holt  Ch.  J.  i  Salk.  368.  Mich. 
2  Annae,  Poole's  Cafe. — Dyer's  Fatt  is  not  to  be  taken  on  an  at- 
tachment, if  fixed  to  the  walls  of  the  houfe.  Cro  £•  374.  Day 
V.  BllbitcL 

4.  Things  fet  up  by  ieflee  for  years,  for  the  convenience  oftradei 
are  removeable  during  the  term  by  the  common  law,  and  not  by 
virtue  of  any  fpecial  cuftom.  But  after  the  term  they  are  become 
i  gift  in  law  to  him  in  reverfion,  and  arc  not  removeable ;  per 
Holt  Ch.  J.  I  Salk.  368.  Poole's  Cafe. 

5.  Things  let  up  to  compleat  the  hbufc,  as  hearths  and  chim^ 
tiej-pieces,  are  removeable ;  per  Holt  Ch.  J.  1  Salk.  368.  Poole'a 
Cafe. 

6.  Han^ngs  and  looking^glajfes  are  not  furniture,  but  only  mat- 
itr  of  ornament,  and  not  to  be  taken  as  part  of  the  houfe  or 
freehold,  but  removeable  by  the  leffee  of  die  houf« ;  per  Ld« 
Keeper.    Wms*s  Rep.  94,  95.  Hill.  1706.  Beck  v.  Rebow. 


(A)  'jiateran  Couiteit. 


c  44  3 


I, /COUNCIL  of  Lateran  was  held,  anno  Dom.  1215,  under  Vaujh.iii. 

^  Pope  Innocent  the  Third,  and  decreed  againft  all //wm-  accordingly. 

Bties  of  whatever  value.     4  Rep.  79.  in  Digby's  Cafe.  s.°c!^  by** 

nameof  Ro»iNS  V.  Girakd.     h  is  faid  to  be  held  uiuier  Pope  Alexander  the  Third,  in  ana* 
ii;o,  and  continued  tiU  anno  1 179,  which  was  anno  x6  H.  z. 

1.  The  Council  of  Lateran  does  not  bind  the  Kingy  being  perfona 
mixta,  unlefs  where  he  voluntarily  fubmits  to  it.  Jo.  387.  Pafch. 
xa  Car.  B.  R.  E«  of  Hertford  v.  Leech. 

3.  The  Council  of  Lateran  was  received  in  England  as  a  gene-^ 
rallaiOy  and  of  as  great  eiFeft  as  an  a£l  of  parliament,  which  con- 
cludes all  parties.  Hard.  101.  Fafch.  1657.  in  Cafe  of  Staveley 
V.  Ullithorric. 


E4  '(A)3l8tm. 
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(A)  %9tin. 


RcfoWcd       I.  36  jB.  3,  15.  T^Nafts,  that  ali  pleas,  nvhich  Jball  be  i^ltzitA 

SJi,*«  to '  '*''  '^^y  ^^^  nvhatfofver  within  this  realm^ 

the  'firft  JI:fall  bepleadedy  Jhnved^  defended^  anfweredy  debated  and  adjudged 
branch,  \ya$  in  the  Engllfh  tongue^  but  entered  and  inrolled  in  the  Latin.  Hovj^ 
jntroduaivc  ^^^-^  ^^^  /^^yx  and  cuftotns  of  this  realm ^  as  alfo  the  term  and  procejfes^ 
law,  but  as  fiall  be  holden  and  kept  as  before  this  time  hath  been  ufed. 

t>  thee  other 

branches  the)'  are  declarative  of  the  antient ;  for  of  antient  time,  and  he/ore  the  Conquefi^  the  origioal 
"Writs,  and  all  thr  procefs  and  proceedings  upon  them,  were  entered  in  Latin  ;  and  infinite  records 
before  thi^  time  arc  extant  entered  in  Latin,  and  yet  for  the  better  illuftration  of  the  truth,  a  deed  in 
Engliih,  Latin,  or  Dutch,  &c.  may  be  entered  either  in  a  plea  or  fpecial  vcrdidt.  10  Rep.  132.  b. 
Mich,  n  Jac.  B.  k.  Ofbome's  Cafe. 

/f0r</r  which  pafs  under  the  name  of  Latin,  zrtoi  four f art i,  i.  G<wl  Ljitxn  al/ovfeJ ^  gram-m 
marians.  i,  Wor^s  Jignlficanft  and  kncv/tt  to  tbefages  of  the  lavi-y  but  not  allowed  by  grammurraffs^ 
nor  httvinganyeountenaNce  of  Latin.  And  thefe  two  forts  are  within  this  adi.  3.  Falfe  or  incon» 
gruous  Latin;  thii  (hall  abate  an  original  writ,  hut  n»t  vitiate  any  judicial  writ,  count,  pleading,  or 
judgment.  (For  in  all  fuch  cafes,  falfe  Latin  ihall  be  ameaded  0  A  multo  fortiori,  it  (hall  not  avoid 
a  grant  or  any  deed,&c.  and  therefore  neither  falfe  Latin  nor  falle  £ngliih  will  avoid  a  grant  or  other 
deed,  when  the  intention  of  the  patties  appears.  4th] y.  Inftnjible  words,  ]o  Rep.  133.  the  fccoad 
Refolution  in  Oiboroe's  Cafe. 

S.  C.  cited  2.  In  pracipe  quod  reddat,  the  'writ  nvasfilio  ?5*  heire^  where 
JO  Rep.  13a.  j^  fhould  be  (filio  &  haredi)  and  therefore  it  was  abated.     Bn 

b.    in     Us-   r»  •   r       1  -^  17 

90RNt's     Brief,  pl«  49.  cites  41  £.  3.  21. 

Cafe,  and 

there  is  alfo  cited  the  29  E.  3-  31.  a.  per  Sharde  J.  That  Latin  is  a  language  formal  to  put  in  writs* 
Ac.  and  Engliih  is  the  language  of  the  lay-gents.  And  yet  when  Engl'Jh  •r  French  is  parcel  •f  a 
name^  tlierc  it  (hall  be  permitted  in  a  i^Tit;  and  therefore  if  the  name  of  a  manor  be  A,  hefide  K, 
he  may  demand  it  by  a  praecipe  by  this  name  in  English  ;  for  it  may  be,  that  notwtthftanding  the 
name,  the  faid  manor  lies  in  K.  and  therefore  if  in  prsrcipe  he  fliould  fay  A.juxta  K,  the  writ  will 
abate,  it  any  part  of  the  manor  extends  int*  K.  And  it  is  there  faid,  that  this  alfo  agrees  with 
44  E.  ^.  12.  b.  and  29  E.  3.  3  r.  And  io  if  the/«rrxr4>n^of  one  be  Fitx*yohny  he  may  be  named ib  in  • 
a  writ;  lor  if  the  writ  be  praecipe  V/,Ji/io  jfobarnisj  it  will  be  a  good  plea  to  fay,  that  his  father  hat 
another  Chriilfan  name,  as  Richard,  &c.  and  fo  abate  the  wiit,  and  fo  it  is  held  29  E.  3.  30.  ^ 
44  E.  3.  12.  b.  and  13.  a.  11  Aff.  29.  11  E.  3.  Eftoppel  228.  10  E.  4.  12.  a.  And  the  reporter 
p  ,  ^  •!  Us  it  feems)  fays,  he  has  read,  that  one  Henry  had  for  his  fumame,  In  the  Hall^  and 
L  45  J  brought  a  writ  by  this  name,  which  confiiled  of  three  Engliih  words,  and  well  {  for 
his  name  is  not  Henricus  in  Anla,  andcites  29  £*  3.  %>  a,  fothatbrevia  tainoriginalia  Quamjudicialia 
patiuntur  Anglica  nomina. 

3.  Where  there  is  m  Latin  word  obvious^  to  fignify  the  thing 
for  which  the  a£lion  is  brought,  an  Anglice  will  ferve;  at 
where  it  is  for  a  tefter  of  a  bed,  there  fulcrum  le&i  with  an  Ad- 
glice  well  enough.  But  where  ajn  obvious  word  occurs^  there,  be* 
caufe  by  the  ftatute  of  36  j&.  3.  all  pleas  ought  to  be  inrolled  in 
Latin,  an  Anglice  will  not  ferve^  lefi  the  divine  fitence  of  the  lav9 

fhould  be  profaned  by  barbarifms,  Jcnk.  270.  pi-  88.' 

4.  In  an  information  for  feditious  words  it  was  infilled  by  the 
counfel,  and  agreed  by  the  Court|  that  the  antieat  precedeBts, 

and 
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t 

and  many  later  alfo,  wcrcufed  to  cxprefs  the  words  in  Latixi) 
and  this  purfuant  to  the  ftatutc  of  Ed.  3.  which  requires,  tha^ 
their  legal  proceedings  (hould  be  in  Latin.  Vent.  325.  HilL  29 
and  30  Car.  2.  Harrington's  Cafe. 

5.  An  aQion  upon  the  cafe  nvas  upon  a  protmjfory  note^  and  a 
demurrer  for  falfe  Latin  in  the  original,  which  was  locarent  ad 
computumy^r  locaret^  &c.  for  the  plaintiff  it  was  faid,  that  falfc 
Latin,  if  immaterial,  ihall  not  abate  a  writ.  Per  Cur.  In  an 
action  upon  the  cafe,  the  original  fets  out  the  whole  matter  fo, 
as  that  tne  original  is  as  the  bill;  and  therefore;  falfe  Latin  (hall 
not  vitiate  it.  But  if  it  had  been  in  a  nvrity  for  which  there  is 
an  exa£l  form  in  the  regifter,  then  it  would  be  bad.  Judgment 
Refpond'  Oufter.  1 1  Mod.  237.  Trin,  8  Ann«,  B.  R.  Billing-* 
hamy.  Gately. 

6.  4  Geo.  2.  26.  £na£ls,  that  all  writs,  P^cefs,  pleadings^ 
rules,  indiBments,  records,  iifc.  Jball  he  in  the  Englijb  Utigue 
pnly,  feV. 


^Latitat 


(A)  Latitat.    Wbat  it  /V,  and  the  Intent  of  it. 

I-  'T'H  E  original  of  this  writ  was,  that  in  antient  time,  ivhile 
'*'  the  King*s  Bench  was  moveable,  and  following  the  King's 
Court,  the  cuftom  was,  upon  commencing  a  fuit,  to  fend  forth 
a  writ  to  the  (herifF  of  the  county  where  the  Court  lay,  for  the 
calling  him  in,  and  if  the  fheriff  returned,  non  eft  inventus  in 
balliva  mea,  &c.  then  was  there  a  fecond  writ  fued  forth,  that 
had  thefe  words,  cum  teftatum  eft  quod  latitat,  &c.  and  thereby 
the  (herifi^  commanded  to  attach  him  in  another  place  where  he 
may  be  found.  Now  when  the  tribunal  of  the  King's  Bench 
came  to  he  fettled  at  Weftminfter,  the  former  courfe  of  writ  was 
held  for  a  long  time,  firft  fending  to  the  fheriff  of  Middlefex  to 
fummon  the  party,  and  if  he  could  not  be  found  there,  then  to 
apprehend  him  wherefoever ;  but  afterwards,  upon  pretence  of 
eafing  the  fubje£t,  and  expediting  juftice,  it  was  contrived  to 

Jut  both  thefe  writs  direfted  to  the  fheriff  of  the  county  where 
e  is  fufpe£led  to  be.     And  by  this  writ,  a  man  being  Drought 
iPy  is  committed  to  the  marihal  of  the  King's  Bench,  in  whofa 

cuftody, 


coftody,  when  he  is,  he  that  ht  ftted  npon  tn  a£Hoft  ih  Aatt 
Court»    Coweli's  Ifiterp.  Terbo  Latitat. 

2:  It  was  faid  hj  the  Court,  that  a  latitat  tatimt  ijfue  out  of 
this  Court  into  the  county  of  Middkfix  ;  for  if  the  Court,  removed 
inti  of  Mtddiefex,  tlien  the  procefs  ttiuft  be  a  latitat ;  and  in  the 
tvunty  nuhtrt  th^  Court  is^  the  procefs  muft  be  by  bilfp  as  it  was  in 
Middlefex  before  the  Court  removed.  2L.  P.R.  147.  cite$ 
Hill.  1656.  B.  S.  Abbot  V.  Camby. 

3.  The  time  when  a  latitat  iflfued  forth  is  traverfabfe,  and  may 
be  averred  otherwife  than  according  to  the  tefte  j  per  Keeling 
[46  3  ^  J*  ^^<^b  ^^s  agreed  by  the  >f  hole  Court ;  for  a  relation  (haU 
not  work  a  wrong.  If  a  man  be  taken  in  the  vacation  by  war- 
rant without  writ,  and  a  latitat  be  procured  tefted  in  the  term, 
the  tefte  (hall  not  difcharge  the  wrong  done  after  the  tefte,  and 
kefore  the  ad:ual  taking  out  the  writ,  but  the  plaintiff  may  take 
HhbS  that  he  profecuted  truly .^  2  Keb»  190.  pi.  125.  rafch. 
19  Car.  2.  B.  K.    Bilton  v.  Long  &  al. 

4«  Latitat  is  only  to  bring  the  defendant  in  cuftodia^  thmt  theplain-* 
tiff  mafUeclare  againft  him  by  bill,  and  after  that  the  proceed- 
ings upon  the  latitat  ceafe.    Vent.  28-  Pafch.  21  Car.  2.  B.  R. 
Hanway  v.  Merry. 
Sl^o*'  3  $4*        5.  Latitat  is  the  original  of  B>  R*  and  nuy  be  continued  on  re* 
UdtoTma^  cord  as  an  original  writ,  and  is   fufficient  to  prevent  the  fta- 
be  €iitimMed  tutc  of  limitations.     Carth.  234.  Pafch.  4  W.  &  M.  B.  R.  in 
fjemrt;ftr  Cafe  of  CulUford  V.  Blandford. 

ikriie  fe- 

coodaiy.— Sid.  5  ^.  in  Cafe  of  Day  ▼.  Clinch. S.  P.  Sid.  6e.    Wclden  ▼.  Gregg. Tt  is  in  the 

mmhtre  of  en  original  in  toe  C.  B,  and  fo  hath  been  always  held  to  he  ;  per  Roll  Ch.  J*«Sty.  156. 

Mkh.  1649-   ^^^•^ "'  ^»^^y«- 

Comb.  194-  6.  A  latitat  was  never  conftrued  to  be  H  commencement  of  a  futi 
^*M^  i^  w»  a  penal  law,  and  the  time  muft  be  reckoned  from  before  the 
f  Q  filing  of  the  bill ;  per  Holt  Ch.  J.  but  per  3  J.  contra.  Vid. 

Carth.  15  ^<  Show.  354.  CuUiford  V.  Blandford. 

ft.  C.aad  P.  ,j^  Note,  It  is  a  general  rule,  that  where  a  defendant  apphn 
voluntarily,  it  /hall  be  of  no  force,  unlefs  the  plaintiff  fue  oat 
his  latitat,  or  bill  of  Middlefex,  within  a  fortnight*  Comb.  244* 
Pafch.  6  W.  -2.  B.  R.  Anon. 

8.  InaJJumpfti  the  plaintiff  produced  a  note,  dated  x8  Apr,  1724. 
for  payment  of  60  1.  The  defendant  produced  a  receipt  under  the 
plaifittff*s  handfbetvitjg  that  defendant  was  to  have  6  weeks  from  the 
date  rfthe  note  to  pay  this  money  ;  and  therefore  infifted  that  the 
|>laintifF  cantiot  maintain  this  aftion,  becaufe  the  procefs  againft. 
the  defendant  bore  tefle  1 8  May,  fo  that  the  6  weeks  were  not  yet 
hi'pired.  But  it  was  anfwercd,  that  the  declaration  was  of  Tri- 
rtity-Terrti,  which  was  above  6  weeks  after  the'date  of  the  note,  and 
that  is  the  only  thing  of  which  the  Court  ought  to  take  notice  ; 
for  the  original  procefs  is  only  to  bring  the  defendant  in  atftodia  ma-^ 
rtfchalli,  which  may  well  be  before  the  taufe  of  aftion.  And 
the  Court  held  that  to  be  the  conftant  difference ;  for  the  plain- 
thf  may  fue  out  a  latitat  hfore  the  caufe  of  the  aBion,  but  he  can  rtoi 

declare 
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ieclari  tiO  ^er  the  caufe  of  a£tion  arifes.  8  Mod.  343.  H3I. 
I X  Geo.  Perry  t.  Kirk.-— Nor  can  he  arrcft  upon  it  before  the 
money  is  due.     Vent.  28.    Hanway  v.  Merry. 


XatD. 


(A)  What  \%  or  may  be /aid  to  be^  or  not  to  be  *  Law.  •  see  M«if 

imsi  fubtiC^ 

I.  rK)nJlant  allowance  in  many  cafes  doth  make  law.  2  Ihft.  26.  p^^^^att, 

^  399*  Jus  venity  quod  ufus  comprobavit.  Ld.  C.  Ellef- 
mere's  Poftnati,  35.  cites  it  asfaid  by  BraAon. 

2.  What  hath  been  always  ufed  and  obfenred,  is  to  be  tsJcen 
for  law.  Cro.  732.  Mich.  41  &  42  £liz.  in  Cafe  of  Fordi  v. 
Harrifon. 

3.  A  thing  received  in  the  country  as  a  law,  and  ivithmt  precc'' 
dent  or  authority  to  the  contrary,  it  feems  is  to  be  taken  for  law.^ 
See  Nufance  (F.  2)  pi.  i. 

4.f  We'muft  not  always  conclude  a  thing  not  to  be  law,  ^^  t    47    ] 
cattfe  'tis  inconvenient ;  but  that  for  which  there  is  neither praSical 
cujlom,  judicial  precedent,  or  aB  of  parliament  to  warrant  it,  may 
well  be  judged  to  be  fo.     2  Vent.  7.  Hill.  2 1  &  22  Car.  2.  C.  B* 
in  Cafe  of  Crow  v.  Ramfey. 

5.  The  laws  of  all  nations  are  doubtlefs  raifed  out  of  the  ruins  of 
the  dvU  law,  as  all  governments  are  fprung  out  ox  the  ruins  of 
the  Roman  empire ;  it  muft  be  owned  that  the  principles  of  our 
law  are  borrowed  from  the  civil  law,  and  therefore  grounded  on 
the  famereafonin  many  things;  per  Holt  Ch.  J-  12  Mod.  482. 
Pafch.  13  W.  3.  cites  Juft.  Inft.  lib.  4.  tit.  .5.  dc  Lege,  in  Cafe 
ef  Lane  v.  Sir  Robert  Cotton. 


(B)  Dlvifion  of  Law. 

I.  'T*HE  Law  conjifls  of  three  parts^  viz.  I.  "*  Common  Law.  2.  Sta^  PI.  C.  14!. 
^  /tt/^Law.  ^.  Cufiom,  Statute  law  corredis,  abridges,  and  ^•»4-«-^ 
explains  the  common  law.  Cuftom  takes  away  the  common  law.  ut^^TpTcfs- 
But  the  conmion  law  correfts,  allows,  and  difallows  both  ftatute  ed  in  ous 
law  and  cudom.  For  if  there  be  repugnancy  in  ftatute,  orunrea^  ^Ma?"? 
£>nablends  in  cuftomj  the  common  law  ciiTallows  aiid  rejects  it }  {^'.  coV 
7  P«r 


♦7  3Utt. 

^.ri^.  ^^^^'l-  »  B'«r«J-  »9«.Trin.  to  Jac:C.  B.  ihCifcrf 
l-tt. . ,  <.  b.  Rowles  V.  Mafon cites  8  Rep.  Dr.  BoiJiam's  Cafe. 

but  the  third 


divifion  into  cuftom,  is  expreflcd  there  hv  Parficu/Mr  ^a/l^,    ,«4     •       r  i.       ,    . 

6«Pr.n,«.       ^'  JV"  "*  ''^*'^/'  '"«'•'  '"^'^^  tl«:  r«»lnl  o{ England.     Am  ' 


.  ab  omnibus  ^'  ^*  ^  confuetudo/ar/wwwf//. 

^uarcnda,  a  multis  ignorata,  a  paucis  cognita,     Co  Utt  i  r   b 

of  tempo™!  judgmentTa.  Patent,  died,    fc*  pf^^    m.y  ai,yjg,rfit,  »  Ae  Spiritual  Cum  d^ 

»«f.ncrof  the  lcee(&rie,  KcS     «  l^  *'*»!"  •""/L^'''  "^'l"'  "*"*'  "  "  "«  ~- 
Knowles cites  Djr  60        "™*'"'-     '»  **«»•  «4-  Tnn.  6  W.  *  M.    King  and  (Jueen  v. 

•  2  Mod.  64.    King  and  <4e«*Kr«.  "^''^°«*  J*^  •«««"»  *  «.nfaetudinem  p^liamenli. 
«a^«T/'  3-LeX«^/«r^.  ' 

fcrVatttd^'dtaiot  f„T.ht  H',r:;ir'?^^ 

Ai»U»,  written  with  the  finger  of  C^Tntre^ilJ"?'*^  I**.  o*lled  alfo  <he  l.wofn.tu™,  anSby 
•erned  before  that  law  was  written  by  Mofc,  who  .H.  r'^'a*"""  ""  peopleofGod  along  time  go- 
7  Rep.  1 1,  b.  Trin,  Jac.    Calvin '»  C»fe  '^'^  "'°''«*''  •"■  *'^'"  o*^'**  "  th*  "orld. 


rf-I  fon,eL«  caiiX^tr^:^^'*  ^'^  ^°""-  '-  "^  ^"S'-^. 


/ro//frinan]r 


remain..  Co.  Li.t-^nj.  V.lI^yZ"^^J,  '"^  »««'>'»S»ted  or  altered  by  parliament  It  ftill 

•-  '»  J  eommon  law.  whifh  in  truth*,4  ,&  1%  .^J,'"  ""!;  "/  '^'  fi-n-J^^'oul  rule,  of  the 
tcmmnwalth.  ilnft.  74.-5.?  ?  10  -  ?!,,  """f'"'"  ""»  Supporters  ./ M,  fabrick  ofth« 
of  England  5  beeaufe  they  are  appropriated  to  ihl'tS^^"  "*  !''•'>'  »"'•  P"P"'^  ""«•  th*  I'"* 
thereof.  »«•  h»ve  no  depeidance'u^r^y  1;^.  .^'ij^"^^^^^^  "oft  apt  and  fi,  ?or  ihe  goremmen. 
».on  [canon]  law,  other  than  in  cafe.  alloweTbTtheTaws  ofe  Z  ""r  "*"  "f^  "«  ""' "»  ««»- 
England  .,^r.,,i««,«rt,„^,,,  ,4,, ^.*y«h^^2,°J^°^^^^  f»  «  *«  [common]  Uw  of 
1  he  common  aw  of  Eneland  •<  «-.».v  v      Y  '^'g''^''.     i  Inft.  98. 

law  of  natnre.  and  the  unS  .^Titl:"  thl* if"  9'i'  TH""'^  '"■«''«•*«  -«-»« 
Anjl,c,n«„  Magna  Charta.  cap.  i.^cS^.i^^t^^'ff"^"'"^'''  it  "called  lex  eccW 
W  hen  It  refpea.  ,h.  cr^.„  ^  ^  King!  iM.-^iLri"  '"^*,".  T""  *■«»  i""»  ««<»"  *  !««&. 
tap.  ..    U.  «.ro«r  Angli.eft*fem«rVt   ftcTdT' ?""*  " "™*'  «  «  S*-  'J  «•  3- 
Ad  jura  regia  fpeAat  5  ««l.  ,d  confe^atio«m^ri!^  '!S1'"""  '"'*«»' "  '«  R**!*™.  fel-  6.." 
J««a»t.  *c.  When  it  refpefl.  'ic  c«.mcr^Sj.m^i^  H^J^'  "^  "»  J""  ««'»  "«  <»«- 
cap  39.  Nifi  per  legale  judicium  parium  vel  «rie«m^     ^J".''™'  '*  '»  Magna  Charta, 
hcnded  under  this  genen.1  tetm.  the  commin  1^  of^T.rT'rT"!.' V"  "^^^^  '=«'"  '» '»  ~>»P'«- 
Itftandeth  "PO"  *"•»  main/./&r.aSSMl  Mm**       .Mv?- ^"«'''»"«''P«ftnati.3».  33. 
I.  Cenau,  inowa  principle,  alld  -W^  «vXSr  ^^t.   f"*  A*  'I 't  ^  '"^  "^  ^"^• 
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mfif  cmght  tb  be  toy  difpute.  2.  Where  no  fuch  principles  tre,  thea*  firmerJaJgrnenH  gfven  ht  lik* 

tafes.     Ld.  C.  EUcfmere's  Poftnati,  35,  36 

And  Ld.  Ch.  J.  Hale  fays»  the  forma]  conftituent  parts,  as  he  may  call  ihem,  «f  the  commort 
Hw»,  feemto  be  principally  thefe  3,  vis.  t.  Thecpmm^fi  vfagt  or  cuftom  and  pra^ice  of  this  king- 
4^m.  a.  The  anthofrityof  [a&s  of^farllMmenU  introducing  fuch  laws.  And  3.  'Vhtjudiclai  dt* 
cifi^ta  of  Courts  of  juftice,  eonfonant  to  one  another^  in  the  feries  and  fucceflkms  of  time.  That  it  is 
mis  ttfage  which  gives  power  fomedmes  to  the  canon  law,  as  in  the  EcclefiaiHcal  Courts ;  fometimct 
to  the  civil  law,  as  in  the  Admiralty  Courts  ;  and  again  controlls  both  when  they  crofs  other  cuftona 
generally  received.  That  what  we  now  take  for  common  law  were  undoubtedly  a£b  of  parliamenCf 
though  not  now  t»be  found  of  record,  they  being  perifhed  and  loft*  That  as  to  judicial  decifidns,  it 
is  true  that  chough  they  bind  the  parties  as  a  law  as  to  the  particular  cafe  in  ^ueftion  till  reverfed  by 
error  or  attaint,  yet  they  have  great  weight  and  authority,  efpecially  when  confunanc  with  thole  01 
Ib'mer  times.    Hale's  Hift.  of  Conimon  Law,  65,  66,  67. 

Copyholds,  and  all  other  parts  of  the  common  law,  M/ere  »tji^jt  eftahVjhtd  iy  a&of  puriiamfrnt 
Oil  the' records  of  thera  came  to  be  loft;  per  Ld.  Macclesfield.  Trin.  1721.  Ch.  Prec.  574.  ia 
Cafe  of  Sir  H.  Peachy  v.  D.  of  Somerfct. 

For  more  of  this  d'iviiion  of  the  law,  called  the  common  law,' fee  Hale's  Hift.  of  the  Commoc 
Law,  cap.  I,  2»  3>  4- 


5.  Statute  ianu J  viz.  laws  ellablifiied  by  a£ls  of  parliament. 

6.  Confuitudines^  cuftoms  rcafonable.  No  law  or 

cuftom   of 
.Holland  Guibc  taktn*/ntfajf  abrogated  or  anauJledt  hyaxVfimtbcrlty  pf  parliament  tily.  %  Inft.  97. 619 


7.  Jus  Mli,  the  law  of  arms,  war  and  chivalry.     In  rc- 
publica  maxime  confervanda  funt  jura  belli. 

8.  Law  ecclefiaflical  or.  ^imo.  in  Courts  in  certain  cafes.  Which  it 

^  -^  '^  likeuife 

called  lurw  Spiritmaly  and  fuch  are  allowed  by  the  laws  of  (his  realm,  as  are  mot  againft  the  commoM 
ImMff  (whereof  the  King's  prerogative  is  a  principal  part)  nor  the  fi^tutet  amdeujhmt  of  the  realm  \ 
-and  regularly,  according  to  fuch  eccleiiaftical  laws,  the  ordinary  and  other  ecdeiiaftical  judges  do 
proceed  in  caafet  within  their  conufancc.  And  this  jurifdidtion  was  fo  bounded  by  the  ancient 
oommon  laws  of  the  realm,  and  fo  declared  by  a^  of  parliament.  Co.  Litt.  344.  a-  n  And  fee 
Hale's  Hift.  of  the  Law,  27,  &c.  and  Ibid.  71. 

25  H.  %.  cap.  19.  /.  2.  Prohibits  the  executing  any  canont  repugnant  to  the  JCing*s  prerogative, 
wria  she  cn/tomsj  lavji^  orfiatutes  cfthii  realm, 

Frovideid  that  all  eaftwu,  eonJfitMtionSf  ordhranees  and  fyncdah  prtvineiaU  fot  repugnant  to  the 
Xing' s  prerogative,  nor  to  the  cufioms,  lanut^  orjlatutet  of  t hit  kingdomtjball  hejlill  ufed  and  exem 
€Mted,notwithfiandiMglhit  aB, 

It  appears  by  the  words  (ad  lasdendum  dignitatem  Regis},  and  (in  Draejudicium  Domini  Regis  5r 
•orenae  fuse),  in  the  ftatute  W.  2.  cap.  43.  that  incroachment  rf  jurifdi£fltji  by  Ecclcfiaftical 
Judges  contrary  to  the  King's  laws  is  crimen  litfee  majeftatis,     2  Inft.  466. 

9.  Law  civil  in  certain  cafes,  not  only  in  Ecclefiaftical 
CourtSj  but  in  the  Courts  of  the  Conftable,  Marflial,  and  Ad- 
miralty ;  in  which  Court  of  Admiralty  is  obfer\'ed  the  law  of 
Oleron  in  the  5  R.  I.  and  fo  called,  becaufe  it  was  publiftied  in 
^  ifle  of  Oleron. 

10.  IjCSiforeft^^  *  The  laws  of 

the  forcft  ars 
general,  becauio  tbey  refpefl  all  forefts  alike  ;  they  are  iikewife  particnJar,  becaufe  they  relate 
«o  fbrefts,  and  to  no  other  places.  They  rair/jf/^  principally  im  three  things^  v4z.  In  i\it  prt/tfvaticn 
yMJ  coatxmiance  of  the  place  to  he  a  foreft ;  in  the  prefcrvation  of  the  xett,  which  are  the  gre^n 
woods  and  coverts  there  ;  and  in  the  prefervatioo  of  the  venifon^  which  is  every  beaft  of  tho  forcit 
Aod  chale,  that  being  a  general  word  for  all ;  and  there  can  be  no  trefpafs  committed  r  .  ^  i 
fa  ch*  ioreftf  but  it  muft  be  in  one  of  thefe  particulan.  Manw.  ForefL  Law  205.  ^    ^^     ^ 

11.  The  law  of  marque  and  reprifaL  V'»f  ^?J^, 

^  *    ^  gative.  (Nji) 

>|2*  Le<  n^CaUria.  \  merchant 

■  ^  '  iUien  9/ho  it 

here 
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lere  hyUh  c^ndb^,  it  imt  hmtnfhfut  acctrtHmg  Ut  thJlaw  of  the  lami^  to  wait  die  trial  of  KveW 
BkeD»  and  other  folemnities  of  the  law  of  the  land,  hut  oufht  to  fue  here,  ztiAJLallie  dtterndntd  »c» 
^9»rding  to  the  Utu  of  tfafureiu  tht  Chancery  and  ought  tofiu  there  de  hot  a  in  heram^  and  de  die  hi 
^*Mi»  for  the  rpeed  of  merchants*  4^c.  per  the  Ld.  Chancellor ;  and  he  fa  id  further*  that  merchants* 
Jec.  (ba^l  nfU  he  kouMd  by  our  fialute*^  Vfh^eh  are  introduBixje  of  a  new  laKv,  but  [whcfcj  they  art 
^e^arftxYe  of  the  old  law,  viz.  the  law  of  nature  ;  afid  though  by  their  coming  here*  the  King  can 
««mivel  them  to  ftand  to  the  right*  yet  it  ihali  be  fecundum  legem  natune*  which  is  by  fome  called 
Law^Marchant,  which  is  the  univerfal  law  throughout  the  world.  13  £.  4.  9.  b.  la  a. — Br.  Se<* 
IkUcn*  pi.  5.  is  a  very  (hprt  note  of  this. 

The  law  of  merchants  is  a  branch  <fth€  Unu  of  nations  ;  and  merchants  ate  favoured  in  our  law^ 
at  necefljury  for  the  public  wealc*  and  as  they  employ  all  other  trades,  and  traafport  their  wares  intt> 
Other  countries.  Arg.  Palm.  4*  5.  in  Cafe  of  the  King  v.  Cufack  U  al.  a  Roll  R«  114.  S.  C« 
Arg.  <ays*  it  is  impoffible  that  die  municipal  laws  .of  any  kingdom  (hould  be  fufficient  for  ordering 
tiie  afiairs  and  traffick  of  merchants*  and  therefore  the  generality  of  this  law  has  obtained  the  name 
^  Law-Merchant  in  our  books ;  and  of  this  law  there  aie  feveral  poiitive  *n6.  goierai  ru/es,  r.  That 
tnerchanis  ought  not  to  he  hindered  or  delayed,  but  ought  to  have  the  fpeedien  difpatch  that  may  be. 
^  That*  aUmerehamti  coming  ta  the  fiapU^Jhall  he  ordered  by  tavf^wKrchanty  and  not  by  the  law 
of  the  land.  3.  If  the  goods  and  merchandifes  of  our  merchants  are  feixed  by  any  other  nation^  and 
fpoiled  or  wafted  by  them*  ^vemay  feize  ail  the  goods  of  their  merchants  here*  till  fatisfadlion  made* 
•nd  of  this  there  is  a  notable  record  in  3  E.  i.  Mem.  19..  which  fays,  that  it  \%  fecundum  I'geat  met* 
eatorum^  confutfudinem  regitii  to  which  Montague  Ch.  }.  agreed*  faying,  it  is  true,  and  is  like  to 

the  taking  goods  in  Withernam  till  reftitutipn  of  the  goods  be  made  to  be  replevied. *%i  E.  3. 

lUt.  a.  cap.  2.  Statute  Staple. 

If  aUen  mefcbants  fue  for  a  debt  in  CbmrKtry^  they  an  to  be  treated  accoidhig  to  tht  law  •f  wmtd 
chants  and  of  nature.     Jenk.  164*  165.pl.  16. 

Tht  judges  ought  to  talte  notice  of  thi^t  jtfhichis  ufed  aaumgmnchantSf  for  the  maintenance  of  tra^ 
fick.  Yelv.  130.  Mich.  6jac.  B.  R.  in  Cafe  of  I^erfon  v,  Pounteys.— Brownl.  102.  S.  C.  S.  P» 
And  it  is  part  of  the  common  law  of  this  kingdom,  and  if  any  doubt  arife  to  the  judges  ahout  tbei^ 
cuftom,  they  may  fendi  &r.  the^merchafttB  to  know  their  cnftwn  ;  per  Hobart  Ch.  J.  Winch.  14  Mich* 
19  Jac.  in  Cafe  of  Vanhcath  v.  Turner.  ' 

The  law  of  merchants  is  jus  gemium%  and  the  judges  are  bound  to  take  notice  of  it;  per  3  J. 

Show.  318.  Mich.  3  W.  &  M.  B«  R.  in  Cafe  of  Mogadara  v.  Holt ^I'hough  the  Court  is  to  take 

notice  of  the  law  of  merchants ;  yet  they  cannot  take  notice  of  the  ceftom  of  particular  placea.     Re<* 

ibived  f  Salk.  125.  Pafch.  3  W.  &M.  B.  R.  inCafesof  Hodgesv.  Steward. Ibid.  443.  Mich. 

4  W.  ft  M.  B.  R.  in  Le  T  H  u  L I  £  a 's  Cafe,  it  was  faid  by  Holt  Ch.  J.  That  we  take  notice  of  the  Uruft 
^merchants  that  are  general^  but  not  of  thofe  that  are  particular  ufages. 

5«cPrynne»s  13.  Hht  laws  and  cuftoms  of  the  ifles  of  Jerfey^  Guernftj^ 

Animadver.    ^ftd  Man. 

lions  201  to 

ao8.  cap.  69*  70.— Sec4lnft.  28  ^  cap.  69.  of  the  iflc  of  Man,  and  of  the  law  and  jurifdic- 

tionof  the  fame,  aad  2S6.  cap.  70.  of  the  law  and  jurifdldion  of  Jecfey  and  Guernfey.     And  fee 

Cuemfey,  ftc.  fupra. 

It  is  called  14.  The  la%v  aud  privilege  of  the  Stannaries* 

Stannaria 

firom  Stannum^  becaufe  the  Lord  Warden  hath  jurifdif^on  of  ail  the  tyane  in  ConiwttU.  toA  De* 

yon.     Vid.  4  Inft.  229,  &c.  cap.  45.  of  the  Courtt  ef  the  Stannaries. 

15.  The  laws  of  the  Eaft,  Weft,  and  Middle  Marthes^ 
which  are  now  abrogated.     Co.  Litt.  ii.b. 

3.  Something  might  here  be  faid  of  the  feudal  law*  As 
to  the  time  of  the  original  inftitution  of  feuds,  mere  feems  to  be 
great  uncertainty,  authors  differing  very  much  theVein.  Some 
afcribe  it  to  the  time  of  Cojuftsuatine  the  Great,  and  that  he  was 
the  iitft  inditutor  of  them  ;  others,  as  Sir  H«  Spelxtian»  in  his 
Gloflary  verbo  Feodum  216.  takes  notice,  that  fome  afcribe  it 
to  the  Gauls  or  Franks,  otliers  to  the  Lombards,,  and  others  to 
the  Germans :  however,  the  fame  author  fays,  that  feodorum 
inventum  pepcrit  rei  militaris  neceffitas  ;.  aod  ihW.  217.  t^at  it 
may  be  faid  of  the  feudal  law^  as  of  otlier  unwritten  laws,  tern* 

poris 


pox\»  c^gn  tSk  filuTPj  Oenfimqueiuccrefcczitetti>  tM&is  princjpum 
au^E^am  indies  &  excukam*  And  faysj  that  what  wx  lawjer^ 
call  copyholds^  and  whioh  they  ijpeak  of^  as  held  at  the  wiu  of 
the  lord  by  copy  of  Court-RoD,  explains  to  us  the  ancient  nas* 
lure  of  feuds.  And  again,>s  to  its  being  introduced  hither,  he  C  5^  1 
fays,  page  2i8.  Tl}at  feodorum  fervitutes  in  Britanniam  noftram 
prin:ius  invexit  Griuliclmu^  Senior,  Coaqueftor  nuHiciipatufi,  qui 
lege  ea  e  Normannia  tradufta  Angliam  totam  Aiis  divific  con>- 
mUitibus.  And  afterwajcds^  that  rM9S  in  cmferendis  feudis  foUnnis 
fuity  non  repentinus,  non  temerarius— And  ibid.  pag.  2i6. 
iiiys^  that  Seodonim  hoftrorum  origo  &  antiqua  fdentia  e  Jure 
fiBodali  {fisriJconfultU  ncfiris  nimium  imognita )  expetenda  uint. 
My  Ld.  Coke,  bt  his  other^ife  ^ery  loamed  Comniftntames  oa 
the-  Tenures  of  Littleton,  has  faid  fo  very  little  of  it,  (though 
'Ac  fiibjed  matter  of  the  hock  led  hini  dire£Uy  to  it,  as  the 
fource  qS  what  j(^6  fo  laiPgdy  othevwifa  dxpatiatod  upon,  an4 
whence  he  might  have  cleared  many  obfcurities),  that  it  feenxt 
even  that  great  man  had  (as  Sir  H.  Spelman  above  complains) 
Gonfultcd  it  veiy  litde.  But  the  laU  Ld.  Cb.  B.  Gilbert,  who 
drew  deep  in  tftat  fo  much  negle£^d  fouutaift,  has  manifefted 
the  great  ufe  of  that  law,  in  explaining  thofe  ancient  tenuies, 
and  the  manner  of  transfening  eftates  in  thofe  aneient  times^ 
and  thereby  illuftrated  many  otiixc  parts,  thereof,  not  thoroughly 
underftood  before,  and'fo  opened  a  way  for  a  clearer  apprehen* 
lion  of  the  very  reafons  of  thofe  tenures,  and  of  the  manner 
of  transferring  them  ;  and  it  would  be  high  injuftke  to  the  me* 
mory  of  that  great  benef^ftor  t9  the  law,  not  to»  acknowledge 
the  obji^tions  the  ftudents  therepf  are  under  to  him.  And  the 
li^  n;vay,  he  fai4  9^  a:^otheit  x^evere^d  P^(^  now  living,  the 
author  of  the  Introdudiioh  to  the  Lawss  of  Xmiures.  ^o.  which  '.  ^ 
I  fliall  only  add  what  my  Ld.  Coke  in  his  Littleton  183.  b*  tells 
tts,  that  fcive  proprie  eft  rem  ratione  &•  per  cauiam  oogoofcere. 

4.  The  comixion  law  takes  conufance  rf  tie-'  law  oj  the  con^-  Br.  Ad'ioti 
fable  and  marfbml  i  for  in  appeal  of  death  it  is  a  good  juftific*.  ^"'^'g^'^^^^^' 

tion,  that  the  deceafed  appealed  him  of  treaf^n  before  the  cdn-  37 h.  6^*20. 
liable  and  marihal,  by  which  they  combated  there,  and  the  de-*  -7 '5-  Jurif* 
Pendant  vapiquifhed  the  deceafed  to  death  ;  apd  this  is  a  good  juf-.  <^*^**»*!»  Ra- 
tification at  the  common  law  5  per  Needham  J;     And.  Alhton  h.  6. 2V— 
and  Moyle  agreed  that  the  common  law  will  take  notice  of  the  The  mama/ 
law  of  cMjlahle  and  tmrfbal ;  neverthckfs  Prifat  contrary.     But  ^^J'^f-^     ' 
after  they  three  had  faid  as  above,  Prifot  did  not  d^i^ylt-     And.  tranfitery 
Ae  coramon  \zw  ^^lll  tdkc  eonu{2ince  of  the  ecc/e/iqflicallaw.    Br.  /««'»  v^nv* 
Trefpaft,  pi.  197.  cites  37  H.  6.  2.  3.  «.^f  «i': 

cafiofi  and  circumftances  require^  according  to  the  articles  of  war  }  per  Holt  Ch.  J.  6  Mod.  iSo. 
Trill.  3  Anns  B»  R.  Anon. 

5.  There  is  m  Ia*iv  or  precedent  obligatory  to  the  fovereign 
Court  of  one  country  to  put  in  execution  thefentence  of  any  Court  in 
another  country.  For  par  in  parcm  non  habet  imperium.  And 
fiicb  pjQCcei^Q^^  ^^  snotiiej:  country  fliaU  not^  be  called  res  ju^ 

w  dicatUp 
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dicata,  nor  prevent  a  new  inquiry  againft  a  perfon*andhis  gdoia 
under  the  diredion  and  prote^bion  of  the  laws  of  the  country.  * 
MS.  Tab.  tit*  Jurifdiflion^  cites  30  Aug.  1715*   Goddard  v. 
Swinton. 

(C)  Law  Common  J  Canorty  Civile  and  Siatute^  and 

which  fliall  be  preferred. 

* 

I  •  Tyl7  HERE  the  common  law  andjiatute  law  concur y  the  con;' 

^^    mon  law  {hall  be  prrfetred.    4  Rep.  71.  .Trin.  33  Eliz.. 

C.  B.  Hyndc's  Cafe.— Per  Fofter  J.  Raym.  7. — —Co.  Litt.  49* 

^Pl.  C.  59. 

2*  Before  the  21  H.^,  of  PluralitUs^  the  common  law  was 
guided  in  this  point  by  the  canon  law.  Arg.  Mo.  436.  HilL 
38  Eliz. 

C  5^  3  3-  Common  law  takes  notice  of  the  civil  law  in  the  Court  of 
Admiralty,  Court  of  Conftable  and  Marihal ;  and  of  the  law 
between  merchants ;  and  of  the  canon  law  in  Courts  Eccle* 
Caftical.  And  if  any  cetfe  happens  at  common  laivfor  ivhicb  thert 
is  no  precedent^  Qommon  law  (hall  judge  according  to  the  law  of 

nature  and  the  public  good.    Jenk.  117.  pi.  33. ^Ibid.  97* 

pi.  88.  cites  8  E.  4.  12.  3  H.  6.  2.  Hob.  1 1.  Br.  Cafes,  481. 

€Mod.  190.      4,  Canon  law  is  not  admitted  here,  but  as  far  as  it  has  been 

bbut one*    received  from  time  imipemorial ;  per  Holt  Ch.  J.  Salk.  299. 

canon  Uw     Mich.  lo  W.  3.  B.  R.  the  King  v.  Raynes. 

throughout 

the  whole  church ;  per  WhLtlock  J.  And  Doderidge  J.  faid,  that  the  law  of  the  Engliih  church  is 
not  the  law  of  the  Pope»  but  it  all  extra&ed  Jhm  the  ancient  canons^  at  vrelt  general  as  naticHai, 
tat,  234.— -—See  Dar.  69.  b.  &c.  in  Cale  of  the  Commenda. 


5.  The  a£fc  of  17  Car.  2.  3.  of  union  of  churches,  IhaU  be 
c$nfirued  by  the  canon  law*  8  Mod.  5.  Mich.  7  Geo.  the  King 
V.  Archbimop  of  Armagh. 

6.  The  civil  law^  and  not  the  canon  law  is  the  rule  for  con^ 
ftruing  the  Statute  of  Dtfirihttions^  as  to  the  computing  the  Je» 

frees  of  proximity ;  per  Mafter  of  the  Rolls.    Tr.   1722.  Ch. 
^rec.  5p3.    Mentney  v.  Petty. 

7.  The  canon,  law  is  the  original  ground  of  the  privilege  of  the 
^f^h  3i^d,  is  fo  far  in  force  as  received  in  £ngland.  2  Hawk« 
PLC.  337. cap. 33.  f.  2. 


(A)  iiatsfui 
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(A)  'iUtofut  p»rf?e. 


I.  A  Merchant  (hip  was  t^ken  by  a  Spaniard  eneiuyy  atid  t 
■^^^  month  after  an  Englifh  merchant  with  another  (hip  r<^ 
/flii*/  it  from  the  Spaniard.  The  (hip  being  gained  by  battle  of 
an  enemy,  neither  the  King  nor  the  admiral,  nor  the  parties  to 
\vhom  tnc  property  wa3  before,  (hall  have  it,  and  a  prohibition 
granted.     i  Brownl.   ii.  Weston's  Cafe,  cites  7  Ed.  4.  14^ 

a  &  3  P4  &  M.  D»  128.  b. ^tTnlefs  they  claim  it  the  day  in 

which  it  was  retaken,  ante  occafum  foils*     Jenk.  201.  pi.  2a. 

2,  Where  goods  of  any  fubjeft  of  a  foreign  prince  in  arnky 

wi^i  OUT  King,  are  taken  by  an  enemy  of  that  prince^  and  thole 

goods  c^TTU  to  the  hands  of  the  Englijb^  they  cannot  be  regained 

I  irom  the  £ngti(h^  for  they  were  taken  jure  belli.    Jenk-  20 1» 

pi.  22. 

.  3.  If  a  (hip  be  taken  by  piracy j  oir  if  by  letter i-  of  mart^  and 
be  not  broyight  infra  pirajidia  of  that  king  by  whofe  fubjeft  it 
'was  taken^  it  is  no  lawful  prize;  and  the  property  is  not  altered^ 
and  a  fale  in  fuch  cafe  is  void.    Mar.  1 1  o.  Trin.  1 7  Car.  Anon. 

4.  Where  the  queftion  is  prize  or  not  prize,  no  prohibition 
Ihall  go.  Sid.  320.  Hill.  i&  &  19  Car.  2.  B.  R.  Thompfon  v. 
Smith. 

5.  A  jdftification  of  the  taking  a  prize  as  captain  of  a  man  of 
HvoTy  and  condemnation  in  the  Admiralty  Court,  is  not  fufficient. 

Show.  6.  Pafch.  i  W.  &  M.  Beake  v.  Tyrrel. ^But  muft  (hew 

fome  j^ecial  caufe  for  which  (he  became  priie,  and  what  Judge 
gave  Sentence,  and  to  whom  fuch  Court  of  Admiralty  did  be- 
long.   Carth.  31  S.  C.-^- — 3  Mod.  194.  S.  C. 


y..  ,-»   -•,  «■         ^     -..      -      ^^^ 


JLengt^  of  Citne,  i  s*  i 


(A)  Length  of  Time.    How  it  (hall  afeSl, 

I. INJUNCTION  was  granted  to  ftay  fuit  on  an  eldflaping 
^  deed  of  annuity  which,  was  newly  ftartcd  up  after  40  ytars^  AHfiuititt^ 
Vot.  XV.  F  ja  Car.  "~ 


3»  JLtnfftf)  Of  Cfme 

12  Car.  I.  I  Chan.  Rep.  io8.  Southcot  v.  Southcot-^Ibid.  144* 
15  Car.  I.  Bales  V.  Proftor  S.  P. 

2.  Annuity  during  the  life  of  A.  and  B.  A.  dies,  B.  makes 
no  claim  in  40  years^  the  Court  conceived  it  as  a  truft,  and  de- 
creed the  eflate  to  be  difcharged.  33  Car.  2.  2  Chan.  Rep.  219. 
Boningtonv.  Walthall. 

3.  Two  joint. executors  fubmitted  difputes  about  the  teftator's 
edatc  to  arbitrators,  who  made  an  award ;  about  .12  years  after 
one  of  the  executors  dies ;  the  furviving  executor  to  whom  an 
account  was  awarded  to  be  made  by  the  other,  having  made  no 
demand  in  all  that  time ;  yet  the  award  was  decreed  to  be  per- 
formed by  the  executor  of  the  co-executor.  Trin.  30  Car.  2. 
Fin.  R.  384.    Sweet  v.  Hole. 

4.  It  was  faid  by  Mr.  Fazakerley,  that  it  never  was  detcr- 
Bankrupt,^  mined,  that  an  aEi  of  bankruptcy  could  ht' waved  or  purged.  See 

Sel.  Chan.  Cafes  in  Ld.  Talbo^s  time,  243,  244.   Mich.    I734« 

De  Gols  V.  Ward. 
t'     ^      %       5.  Bond  to  pay  30/.  at  9  days  end  was  never  fucd  for  rill  22 
^  Bondx.  ^  years  after,  though  the  defendant  was  always  necejfttous  and  a  pri- 
'         foner,  and  the  plaintiff  a  man  of  worth  ;  the  Court  conceived  the 

faid  money  to  be  fatisfied,  it  not  being  demanded  in  22  years^ 

and  decrcea  the  bond   to  be  delivered   up  to  be  cancelled. 

10  Car,   I.   Chan.  Rep.  78.    Coles  v.  Emcrton.— And   10 

Car.  I.  Ibid.  S.  P.  Carpenter  v.  Tucker. 

6.  A  bond  of  300/.  penalty  without  condition  entered  into 
by  the  f laintifF  to  the  defendant,  to  fave  the  defendant  barmlefs 
againft  a  bond  of  200/.  The  faid  bond  being  23  years  oldy  and 
npt  fued  in  that  time,  was  decreed  to  be  delivered  up  to  be  can^' 
celled.     10  Car.  i.  i  Chan.  Rep.  88.  Geoffry  v.  Thorn. 

7.  Judgment  on  bond  of  40  years  (landing  being  kept  off  iy 
prior  incumbrances^  and  the  debt  being  owned  by  anfwer  to  a  biU 
for  difcovery,  was  ordered  to  be  paid.  26  Car.  2.  2  Chan. 
Rep.  102.  Winchcomb  v.  Winchcomb. 

Ch.  Prec.  g.  ^jp  Ycars  is  not  time  fufficient  to  ground  prefumptum  cf 

i7?o^'^  c  P<^y^^^^  of  ^  \ion6.  upon  in  equity.  Per  Ld.  Cooper  3  Ch.  R.  10  j. 
— N.B.  In  Crolby  v.  Middleton. 

this  cafe 

there  had  bicen  tn  agreement  within  lo  years  before,  to  give  frefti  fecurity  by  the  furety  who  had 
iigiied  and  fealed  the  bond,  but  his  name  was  not  inferted  in  it,  but  which  he  was  ignorant  of ;  an^ 
the  principal  obligor  and  obligee  being  traders  had  dealings  aU  that  time,  and  then  the  principal 
obligor  broke.     Ibid. 

S.  P.  6  Mod.  p.  Where  a  bond  for  payment  of  money  has  lain  dormant  20 
**•  yearsy  if  oh  an  aclion  brought  thereon,  the  defendant  pleads  folvit 

ad  diem f  Holt  Ch.  J.  faid,  this  will  be  a  good  plea,  &c.  For  it  is 
a  ftrong  prefumption,  the  bond  has  been  fatisfied,  where  there 
has  been  no  demand  made,  nor  adion  brouglit  thereon,  in  fo 
long  a  time.     11  Mod.  2.  Pafch.  1702.  B.  R.  Anon. 

10.  Decree  for  fettling  differences  was  denied  to  Be  reverfed  iSHr 
16  years,  though  there  might  be  error  to  ground  a  bill  of  re- 
view.   Sec  Chan.  Rep.  139.  15  Car.  i.  Goddard  v.  Goddard. 

II.  A  cati/t 


1 

I 


11.  A  cattfe  was  ieard  zhcr  30  years,  the  inrolittcnt  of  the 
decree  being  loft.  3  Ch.  R.  27.  20  Car.  2.  Devering  v. 
Cooper, 

12.  Bin  of  review  of  a  derree  upon  an  agreement  between 
harwi  anifeme^  whereby  the  feme  witliont  •KXi^fine  fettled  an  an- 
nuity out  of  her  own  lands  on  the  baron  for  his  life,  and  the 
baron  quitted  fome  advantage  he  had  on  fettlements  made,  and 
gave  her  power  to  difpofe  by  will,  was  difmifled  becaufe  the 
decree  was  and  is  good,  and  becaufe  of  the  length  of  time  fince 
it  was  made,  and  that  the  plaintiffs  refted  under  h  without  anjf 
complaint.  2  Ch.  R.  46.  22  Car.  2.  £.  of  Caftlehaven  v.  Un- 
derhill. 

•  13.  An  executor  brought  2Lfci,fa,  to  revive  a  decree  obtained 
about  23  years Jince.  The  defendant  pleaded  in  bar,  that  after 
this  decree,  the  plaintiff's  teftator  lived  in  the  fame  town  with 
defendant  15  years,  and  never  afked  him  for  the  money,  but  had 
told  idm  that  he  fliouW  never  be  troubled  for  it,  and  acquitted 
him  thereof,  but  fugecfted  no  deed  or  writing  for  that  purpofe. 
The  defendant  Kkcvnfe  pleaded  to  the  plaintiiPs  not  {hewing  a 
firfficietit  probate  of  the  will  to  the  intitling  himfelf.  Ld.  C. 
Macclesfield  ordered  that  the  plattTtiff pould  not  -proceed  without 
fhc-wnng  the  defendant  a  fufficient  probate  of  the  will,  and 
witkout  farther  leave  of  the  Courts  in  refpeft  of  the  ftalenefs  of 
the  demand.     Mich.  1721.     Wms's  Rep.  766.  Comber's  Cafe. 

14.  Where  a  devtfife  had  admitted  a  title  \n  the  heir,  and  had    t      ^^     A 
piddrenty  and  agreed fo  to  doy  and  this  for  20  years,  *twas  decreed  .  ^^"^if'"-^ 
againft  the  devifee,  he  not  coming  in  time.     3  Ch.  R.  4.  Mich.    ^  qi.  R* 
13  Car.  2.  Davie  v.  Beverlham.  76.  s.  c. 

15.  A  copyhold  was  ettjoyed  as  under  a  will  made  40  years  ago^   Vcm.  196. 
and  upon  a  lorit  of  aiel  being  brought  by  the  heir  in  the  Court  s.  C. 
Baron,  the  devifee  brought  his  bill  and  infifled  ctn  his  long  pof- 

feffion.  The  defendaiit  pleaded  itifancy  and  coverture^  viz.  Ihat 
(he  was  but  three  years  old  at  her  father's  death,  whofe  heir  (he 
is,  and  fince  a  feme  covert,  and  therefore  laches  cannot  be  im- 
puted to  her,  and  did  not  difcover  her  title  but  lately,  being  heir 
to  her  grandfather  the  teftator  5  and  it  was  infifted  that  a  writ 
of  aiel  by  the  flat.  31  H.S.  may  be  brought  upon  a  feifin  by  the 
oncfjlor  within  jo  years.  The  defendant  likewife  denied  the  will 
ond  faggejled  infanity  in  the  teftator,  and  that  there  was  not  any 
furrender  to  the  ufe  of  the  will.  The  furrender  was  not  proved 
but  decreed  ;  and  the  defendant  might  go  to  law  to  try  will  or 
no  will ;  per  North  K.  2  Chan.  Cafes  150.  Mich.  35  Car.  2. 
Lyford  V.  Coward. 

16.  Legacy  was  prefumed  to  be  paid  after  a  great  tength  of 
time,  and  decreed  a  perpetual  injundion  againft  a  bond  given 
relating  to  it,  about  30  years  fince,  and  difcharged  a  former  de- 
cree, though  inrolled.  2  Vcm.  21.  Pafch.  r<$87.  Fotherby  v. 
Hartridge. 

1 7.  After  a  long  enjoyment  by  a  purchafc^y  a  defcendent  of  the  ^ — ^ — ^ 
fcndor's pretends  an  entail^hwx.  decreed  that  if  fuch ^icfcetident   ^  Email. 

F  2  ibould 


Sit  'fUnsiXf  of  Cime. 

CiouM  not  within  a  year  cnfuing  cvift  the  plaintiff  on  fuch  pr€S 

tended  entail,  then  all  the  writings,  which  he  is  now  decreed  tq 

bring  in  upon  oath,  (hall  be  delivered  up  to  the  plaintiff,  and  a 

perpetual  injun£lion  to   quiet  the  poffeffion   againft  the  de- 

fcendcnt  and  his  heirs,  and  all  claiming  by^  trom  or  unde^ 

him  or  them  &c.     Tin.  R.  320.    Mich.  29  Car*  %i    Fleming  v« 

^  Page. 

<^    ^   ■  A        18.  TVrit  oi  error  returnable  in  parliament^  by  reafon  of  the 

V  ^^^^'      dillancc  of  the  day  of  the  return,  will  be  no  fuperjedeas.    Vent. 

^ '  31,  Pafch.  21  Car.  2.  B.  R.  Wortley  v.  Holt. 

^'  ^^      ^       19.  Suit  was  to  avoid  a  conveyance  \iy  fine  and  deed  to  lead 

\^J^!\j  the  ufes  of  the  fine  23  years  ftnce  on  fuppofition  of  fraud  by  pur- 

'         chafing  the  fee  of  the  land  for  n/.  worth  60/.  per  ann.  the 

plaintiff  being  ignorant  of  the  value^  but  defendant  well  ap- 

*  prifed  thereof  and  tlie  plaintiff  ignorant  alfo  of  his  title,  which 

he  canle  to  the  notice  of  after  tlie  fine,  bill  was  difmified. 

3  Chan.  Cafes  159.  Hill.  35  &  36  Car.  2.     Hobert  v.  Robert. 

20.  The  Court  refufed  to  fet  aftde  an  account ^Jlated  in  ajrau" 
dulent  manner i  after  tlie  death  of  the  parties  to  the  account,  and 

r    54    3  ^^^^  ^^  yeats  after  the  ftating  it*    Sel.  Chan«  Cafes  in  Lord 
King's  time  34.     Weftern  v.  Cartwright« 

21.  No  length  of  tinie  will  bar  a  fraud.  Per  Lord  Chancellor. 
Hill.  1734.  oel.  Chan.  Cafes  in  Lord  Talbot'i  time  63.  in 
Cafe  of  Cottetell  v*  Putchafc. 

22.  It  feems  that  the  continued  poffeffion  of  thebailard  eifne 
(hall  prevail  in  confcience  again  ft  the  right  of  the  mulier  puifne* 
Cary'sRep.  6.  cites  Do£tor  and  Stud.  154. 

23.  After  a  judgment  had  been  of  a  long  (landing  a  fci.  fa. 
Jm  gmeun.   ^^g  brought  upon  it  ag^nft  the  heir  of  the  heir  j  it  was  aflignect 

'  for  error  that  there  wcu  no  bill  upon  the  file  /  but  it  being  an  an- 
cient judgment,  and  it  being  mentioned  by  a  note  in  the  attor- 
ney's book,  that  fuch  a  judgment  was  paid  for  to  be  put  upon 
the  file ;  it  was  ordered  that  a  new  bill  be  pttt  upon  the  file* 
Cro.  J.  iS6.  Mich.  5  Jac-  B.  R.  Maynay  v.  Collins. 

24.  No  relief  on  a  judgment  entered  into  60  years  Cnce,  cfpe- 
cially  fince  no  confideration  is  proved.  2  Chan.  Rep.  49.  22  Car.:f« 
\Vhite  V*  Ewens. 

25.  On  a  bill  to  redeem  an  eftate  adually  extended  on  a  judg- 
ment fo  long  fince  as  6  Eli%.  and  gone  through  5  or  6  hands^ 
the  queftion  Was,  if  defendant  (hall  account  otherwife  than  at 
the  extended  value ;  the  caufe  went  off  on  a  propofition  that 
defendant  (hould  be  allowed  what  he  paid,  and  account  only  for 
what  he  received  during  his  own  time  ;  Jefiries  C.  Venu  468. 
Tr.  1687*  Poole  v.  Guifc. 

26.  Conufee  of  a  judgment  extends  the  lands  of  the  conufor  on 
an  elegit  /  conufof  grants  over  the  reverfion  to  Q.^^^.  may  re- 
deem though  the  conufor  had  brought  a  bill,  and  was  di&niffed 
20  years  befbfe  for  the  fame  purpofe ;  for  per  Jefiries  C.  the 
conufee  has  at  law  an  intereft  only  quoufque  ;  and  the  difmll&on 
here  would  sot  give  him  a  greatet  eftatCi  and.  it  would  be  ab- 

furd 
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{brd  to  deny  a  redemption  ;  for  the  intereft  under  the  extent 
was  but  a  chattle  intereft,  and  the  confequence  of  denying  a  re- 
demption would  be,  that  lands  of  inherltanpe  flipuld  not  defcend, 
but  to  the  world's  end  go  in  a  courfe  of  adminiftration.  Vem. 
397.  Pafch.  1689.     Clobery  v.  SimondSt 

27.  Mean  profits  were  aecrecd  notwithftanding  the  length  of  *      *      ^ 
time,  and  decreed  from  fuch  time  at  the  right  accrued.     2  Chan,  ^^^^^j^- 
|lcp.  261.  34  Car.  2.  Coventry  V.  HaU.  (Thinners  Cafe. )  2  Chan- 
Cafes  71.  Mich.  33  Car.  2.  Coventry  v.  Thinne.  The  length  of 
time  was  anfwercd  by  the  Tnznjfuits  and  abatements, 

28.  Chancery  will  not  relieve  mortgages  after  a  long  lapfe 
of  time^  but  it  being  proved  by  one  witnefs,  that  the  mortgagee^  M^rtgm^t. 
a^out  24  yar^jinccy  told  him  that  he  %f  as  fully  fatisfied^  and  paid  all  ^ 
his  debts  due '  from  the  mortgagor,  the  Court,  in  rcfpe£l  of  the 

bfldges  of  fqui^  whjch  this  paufe  beareth,  propofed  to  do  fome- 
thing  for  the  plaintiff  which  the  defendant  confented  to  do, ' 
Chan.  Rep.  127.  15  ^ar.  i,  Iftiam  v.  Cole. 

29.  Rcdempticin  of  a  n^ortgage  was  decreed  to  the  heir  ^  iftcr  ^^^,7in 
forfeiture  and  fale  for  a  long  time  paft  by  reafon  of  the  impe«>  cafe  of  i>. 
diment  during  the  coverture  of  the  mother.     Chan,  Rep,   193. /»»cy»n* 
1 2  Car.  2.  Cornel  v.  Sykes.      '  '  Tvc^n!' 

377.  Pro6h)r  T.  Covrper. — In  this  cafe  momagee  entered  in  1650,  but  made  up  an  account  in  i6SGy 
vhenabUl  wai  brought,  and  the  decree  wasVrin.  1700. 

30.  Lord  Keeper  Bridgman  faid  he  would  have  a  rule  to  li-  s.  P.  unieft 
mit  to  what  a  time  a  mortgage JhouJd  be  redeemable^  and  conceived  fy^hp^rticu-  • 
20  years  a  fit  time  in  imitation  of  the  ftatute  of  limitations  in  Ur  circum- 
real  adions ;  but  gave  no  rule  in  it  then,  only  he  direfled  that  ftaaces  as 
when  a  bill  came  to  redeem  an  old  mortgage,  the  defendant  Jhe^Jamar> 
fhould  plead  or  demur  to  it  that  fo  the  judgment  of  the  Court  cafe ;  as  /»- 
mieht  be  had  upon  it.     Chan.  Cafe^  102.  20  Car.  2.   Pearfon  /»»"./«««r 

for  by  the 
very  ftatutCi  thoofh  thofe  matters  in  equity  are  to  be  governed  by  the  courfe  of  the  Court.     %  Vent. 

340.  Tr.  22  Gar.  2.  White  v.  Ewer. Chan.  Rep.  105.   la  Car.  1.  Hales  v.   p  n 

}{ales.  S.  P. Ibid.  206.  13  Car.  2.  Clapham  v.  Bowycr.— ^Chan.  Rep,  184.  12    L      SS     J 

Car.  2.  Sanders  ▼.  Hord,  ace.  S.   P.  per  Lord  King,  and  though  the  plaintiff  was  9^n  infant  tmrt  of 
the  timff  yet  the  right  to  redeem  not  beginning  in  his  time,  and  12  years  being  lapfed  lince  his  full 
age  bcforie  he  bro^h^  his  bill,  it  was  difmiiTrd.     G.   Equ.  R.  (8^.  Hill.  12  Geo.  x.    Floyd  v. 

Maafell. S.  P.  Decreed,  and  (hough  the  plaintiff  was  an  infant  at  his  father's  death,  yet  the 

computation  of  time  began  33  years  before,  even  in  his  grandfather's  time,  and  run  on  in  his  ftitfier't 

time  who  was  of  fall  age,  and  therefore  will  run  on  againji  infants  ^ft^r.   Mich.  1729.  Abr.  'E<)u. 

Caics  315.  Knowles  V.  Spencc-^-It  wjs  admitted  arg,  that  the  general  rule  is  not  to  exceed  20  years* 

QiUefsit  be  upon  extraordinary  circumfUnces.     Sel.  Chan.  Cafes  in  Lord  Talbot's  time  6i.— If  » 

f  ?rfoa  takes  a  convryanct  of  an  eflate  at  a  mortgage  Vfitbcut  any  defeofunce^  he  is  guilty  of  x  frauds 

and  no  length  of  time  will  bar  a  fraud  ;  per  Ld.  whanctllor.    ^el.  Chan.   Cafes  in  1^.  Talbot's 

time  61.  Hill.   1734.  in  Cafe  ofCotterell  r.   Purchafe,— Where  a  ^///  to  redeem  was  Srought  in 

aitnl  iS  years  after  entry  of  the  mortgagee^  hut  thfcaufe  lay  dormant  till  after  20 years^  this  is  no 

like  making  an  entry  and  then  lying  ihll;  for  the  defendant  might  huve  difmiHsd  the  bill  for 

ynnt  of  profecution,  or  they  themfelves  might  fet  down  the  plea  lobe  argued;  per  Lord  Chancel* 

Ipr.    Sci.  Chan.  Cafes  in  Lord  Talbot's  time.  6%,  Ibid. 

31.  After  a  long  time  and  a  relea/e  of  the  mortgagor's  intereft 

F  3  long 
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long  fincc  the  Court  would  not  admit  a  redemption  of  a  mort- 
gage, though  the  premifles  were  mortgaged  (or  about  a  5/A 
part  of  their  now  value.     2  Chan.  Rep.  131.    29  Car.  2.  Nance 
V.  Coke. 
*•  P" '  32*  A  redemption  of  a  mortgage  at  the  fuit  of  other  creditors 

2fto°HiJi^*'  was  denied,  becaufe  of  the  length  of  time.  2  Chanc.  Cafes  62. 
z^icu^  '^Trin.  33  Car.  2.  Arg.  cites  Sir  Woolafton's  Cafe. 

Car.  2.  RoU 

carrick  ▼.  Bartoo.— -So  at  the  fuit  of  in  txecutor^  per  Ld.  1^.  G>vcnti7. 13  ]ac.  i.  N.  Ch.  R.  34. 

Gird  r.  Toogood. 

33.  If  mortgagor  agrees  that  mortgagee  (hall  enter  and  hold 
till  fatisfied  (which  is  in  the  najture  of  a  Welch  mortgage)  the 
length  of  time  is  no  objedion.  Vern.  418.  Mich.  i686.  Orde 
V.  Heming. 

34.  After  a  mortgage  had  been  made  24  years,  the  heir 
brought  a  bill  to  redeem  ;  but  he  dying  the  fuit  was  revived  by 
his  co-heirs,  who  about  9  years  afterwards  got  a  decree  but  did 
not  profecute  it^  but  fold  the  equity  of  redemption  to  J.  S.  who 
brought  his  bill  to  redeem,  and  to  have  the  benefit  of  the  former 
decree ;  Lord  Wright  difmidcd  the  bill  becaufe  of  the  difficulty 
of  the  account  aft«r  fuch  length  of  time  and  becaufe  the  mort- 
gagor acquiefccd  fo  long,  and  neither  paid  the  debt  nor  fought  1 
redemption  ;  and  though  tlicre  were  infants^  yet  the  time  having 
hcgtm  upon  the  anceflor^  it  (hall  run  upon  infants  as  it  ts  at  law  in 
the  cafe  of  a  fine,  and  though  they  had  a  decree,  yet  they  did 
not  profecute  it.  2  Vern.  4 18.  Hill.  1700.  St.  John  v.  Turner. 

35.  The  Court  declared  that  after  20  years  and  two  pur- 
NonC^pos.  chafes,  it  was  not  proper  to  examine  a  non  compos  menti$|  apd 
V                difini(fcd  the  bill.    Chan.  Rep.  40.  5  Car.  i.  Winchcomb  v. 

HaU. 
\  36.  In  regard  the  plaintiff  had  40  years  pojfeffton  of  a  pifchary^ 

'^P'fcban  ^  ^^  Court  decreed  defendants  to  furrender  and  releafed  their 
^  'i  title  to  the  fame  though  the  furrender  made  by  the  defeudant's 

anceilor  was  defeBive^  and  that  the  plaintiflTs  fliould  hold  and 
enjoy  againft  the  defendants.     Vern.  196.  Mich.  1683.  in  Cafe 
of  Lyford  v.  Coward. — Cit<,*8  35  Car.  2,  Pencofcv.  Trelawny, 
^  37.  Poflcffion  for  more  than  70  years  under  a  legal  title  fhall 

P'-jfrjp^n.    "ever  be  difturbed  in  equity.     r*IS.  Tab.  tit.  Injunilion,  cites 
\  \     ' '  28  Jan.  1722.  Stone  v.  Burn. 

^  38.  Payment  of  purchafc  will  be  money  prefumed  after  40 

Purcbafor,   ycavs.     Chan.  Rcp.  94.  ii  Car.  i.  fiidlakev.  Arundell. 

^»    ■  V  ■   ^       39*  Purchafor  for  a  valuable  conGderation  was  not  relieved 

again (l  an  old  dormant  entail ^  it  being  found  by  verdi£l:  not  to  be 

fraudulent,  but  no  cofls  to  the  defendant.  Clarendon  C.    N. 

Cb.  R.  57.  13  Lar.  2.  Needier  v.  Wright. 

40.  Bill  was  iox  remainder  of  purvhafe  money  vStcr  33  years^ 
pi^ch.  30**  ^^^d  ^o  fwi^  ^^^  i'  before  but  the  land  was  enjoyed,  and  former 
Car. ».  parties 
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parties  concerned  dead.    No  relief  was  granted-  2  Chan.  Rep.  Hcupcrta 
44.  22  Car.  2.  Hunton  v.  Davis.  "  EcCl 

Sofiirt£M/or  jbr  avaluftble  confideration  of  lands  charged  with  an  annuity  could  not  be  relieved  at 
to  arrears  due  3.->  ytars  before^zTi^.  though  the  fame  had  not  been  demanded  in  all  that  time.  Fin. 
R.i5a.  Trin.  sSCar.  2.  Duke  of  Albemarle  v.  Vifcountefs  of  Purbeck. 

41.  In  cafes  of  not  taling  the  facramentj  or  the  oaths  of  alle-  r  '^  \ 
giance  and  fupremacy,  the  Co^rt  will  intend  that  they  were  %^''/"/'- 
2f//jf  taken  after  a  long  acquiefcence,  but  a  right  Ihall  never  be  ^/i,f  Sr!*' 
intended  when  the  merits  of  it  are  controverted,  and  no  coUa-  v  ^  ./ 
teral  part  difputed.     8  Mod.  i66.  Arg.  Trin.  9  Geo.  in  Cafe  of 

the  King  V.  Powell. 

42.  In  an  information  in  nature  of  a  quo  warranto,  to  fhew  ^     '^^     ^ 
caufewhy  he  claimed  to  be  a  capital  burgefs;  per  Cur.  length  'i^^tc^^^' 
of  time  will  never  ejlahlijb  a  right,  which  was  gained- by  ufurpa'-  *^      ^      ^ 
/i»i.     8  Mod.  165.  Trin.  9  Geo.  the  King  v.  Powell. 

43.  A  ftatute  entered  into  long  fince,  and  the  conufee  having  / " \ 

held  lands  of  the^conufor  divers  years,  the  Court  thought  the  ^'^^r'^*- 
debt  fatisGled  and  decreed  it  to  be  vacated,  Chan.  Rep.  106.  Tutlsli^L 
12  Car.  I.  Dennis  v.  Nurse. — So  where  the  defendant  infifted 
OQ  a  demand,  and  a  promife  of  payment.  Chan.  R.  117.  13 
Car.  I.  Hatton  v.  Jay. — So  after  46  years,  and  feveral  de- 
fcents  and  purchafes  of  the  lands  appointed  for  payment  of 
debts.  Chan.  R.  135.  15  Car.  i.  Popham  v.  Defmond. — And 
though  it  was  not  extendable  becaufe  of  infancy^  yet  he  ihould 
have  fued  in  equity  for  relief.  Lev.  198.  Mich.  18  Car.  2.  B.  R. 
Middleton  v.  Shelly. 

44.  An  ancient  recognizance  nvas  denied  to  he  fet  afide  to  let  in 
n  tmrtgage.  2  Chan#  Rep.  106.  27  Car.  2.  Plummer  v.  Stam- 
ford. 

45.  A.  feifed  of  land  confefled  a  ftatute  to  B.  and  afterwards 
another  ftatute  to  C.  and  then  made  a  leafe  in  truft  to  D.  to  pay 
40/.  a  year  to  his  wife  for  2i  jointure,  -  The  heir  got  an  affign- 
mem  of  C's  ftatute  which  he  fet  up  againft  the  jointure,  where- 
upon the  wife,  to  proteft  herfelf  againft  the  ftatute  of  C.  pro- 
cured an  aflignment  of  B's  ftatute  after  a  bill  exhibited  againft 
her  and  pendente  lite,  and  then  fet  it  forth  in  her  anfwer.  It 
appeared  that  this  ftatute  to  B.  was  entered  into  in  the  26  EHz. 
w^hichwas  94  yars  ago  (about  the  year  1583.)  and  the  leafe  for 
jointure  2XiA  payment  of  inter eji  till  1644.  was  proved,  and  that 
then  there  was  an  agreement  to  forbear  an  extent  till  1658.  and 
that  then  tl^re  ivas  a  minority ;  and  it  was  held  by  the  Lord 
Chancellor  that  the  antiquity  of  this  ftatute  was  anfwered  by 
the  proving  thereof  and  payment  of  intereft.  Chan.  Cafes  304. 
Mich.  29  Car.  2.     Willoughby  v.  Perne. 

46.  Bill  was  for  rqlicf  againft  Tifatute  efi  years  old ;  defendant 
to  anfwer  the  length  of  time  fays,  he  found  a  writing  containing 
an  agreement  not  to  execute  it  in  the  life  of  the  cognifor^  and  that  de- 
fendant did  not  dare  to  demand  it,  the  plaintiff  being  a  furety 
for  money  borrowed  by  defendaut  \  but  the  ftatute  was  decreed 
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to  be  vacated,  and  a  perpetual  injunditon.     Fin.  R.  33>i,  Mich. 
29  Car.  2.  Corey  v.  Corey. 

47.  Bill  was  to  difcover  a  tritjl  oflandsy  after  the  fame  had 
been  in  poileffion  of  the  defendant  and  his  anceftors  for  2d 
years,  or  more,  without  any  claim,  and  fuggefting  that  though 
leveral  fums  were  paid  to  {>laintiflF*a  father  as  a  conGderation, 
yet  it  was  only  in  truft  to  pay  the  (anie  and  other  debts,  and' 
after  to  (land  feifed  to  his  anceftor  and  his  heirs.  Decreed  an 
account,  and  that  on  payment  of  what  was  due  to  defendant  he 
fhould  rcconvey  to  plaintiff  and  his  heirs.  Fin*  R.  262.  Trin. 
28  Car.  2.  Berrington  v.  Mafon. 

48.  Lands  were  devifid  in  truft  to  pay  debts  and  legacies,  and 
then  to  the  truftees  and  their  heirs,  on  condition,  that,  if  any  of 
the  teftator^s  name  tvQuld  buy  tkenij  hejhould  have  them  for  200  1.  left 
than  the  valu^  i  25  years  after  teftator's  death,  one  of  the  name 
brings  a  bill  for  prse«mption,  but  Jeffries  C.  difmifTed  the  bill  as 
unrcafonable  after  fo  long  time.  Vem,  36^^  Hill.  1685. 
Huckftecp  y.  Mi^itthewes  and  Court, 

49.  Lengtli  of  time,  as  1 60  years,  is  not  a  fifficient^  r^-uniiing 
a  vicaridge  to  a  parfonage^  but  that  a  new  vicar  may  take  wood, 
&c.  of  which  the  vicaridge  was  endowed*     Cro.  E.  873.  Hill.  . 
44  Eliz.  C.  B.  Robinfon  v.  Bedel. 

50.  A  wat^r^ourfe  running  to  a  houfe  and  garden,  through^ 
another's  land  was  enjoyed  near  40  years.  But  it  was  objefte^ 
by  defendant  to  the  lengtb  of  enjoyment,  that  in  1662  A.  took 
a  Icafe  of  the  lands,  and  during  his  Icafe  made  the  water-courfc, 
and  that  after  the  leafe  expired,  he  was  often  denied  liberty  to 
fcouT  or  amend  the  watcr-courfe,  and  this  was  fully  proved, 
and  defendant  infifled,  it  was  only  upon  fufferance,  and  not  oix 
any  s^greement  or  confideration.  Somers  C.  direfted  an  IfTuc,* 
if  any  agreement  between  any  owners  of  the  refpeftivc  ellatet 
for  the  making  or  continuing  it.  On  a  rehearing  Wright  El^ 
decreed  for  plaintiff,  declaring  9  ^ui^t  enjoyment  was  the  belt 
evidence  of  right,  and  would  prefume  an  agreement,  and  the 
proof  ought  to  come  on  the  other  fide  to  (hew  the  fpecial  licence, 
pr  that  it  was  to  be  reflrained  or  limited  in  point  of  tirne^ 
:}  Vem.  390.  Mich.  1700.  Finch  v.  Refbridger. 

51.  A.  had  been  in  pofTcfTion  of  a  nuater^ourfe  upwards  of 
60  years.  B.  claimed  the  land  through  which  the  w^ter-courfc 
ran,  by  virtue  of  a  forfeited  mortgage  for  100  years,  and  which 
he  had  foreclofed.  A's  title  was  fully  proved,  and  his  bill  was| 
for  quiet  pofTefljon,  and  to  have  a  perpetual  injunQion,  B.  hav^ 
ing  interrupted  him  by  cutting  a  channel  through  nif  own  lands,  and 
fetting  up  a  fluice  in  the  mouth  of  it,  whereby  A's  yrater-courfc 
was  totally  diverted  and  prevented.  It  was  objefted,  that  it 
was  a  matter  purely  at  law,  .and  therefore  he  fhould  have 
fftahltfhed  his  title  there  before  lie  came  here,  and  that  the  re* 
.fpsund^f man  fi^ould  be  piade  a  party  \  but  decreed  for  A.  the 

'  •  *  plaintifr^ 


Xtbant  anil  Cottcl^ant*  sf 
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Sintiff)  and  if  the  defendant  would  have  had  the  remainder-* 
n  a  partyy  he  ihould  have  (hewn  in  his  anfwer  who  he  was, 
and  fetfoxth  that  himfelf  had  only  a  term  for  yearsi  and  prayed 
that  remainder-man  might  be  made  a  party.  Ch.  Free.  530. 
Trin.  1720.   Buihv.  Weftcm, 

52.  A.  feifed   of  land  in  fee,  made  a  leafe  to  B.fir  90  years  t      ^     % 
uf^n  trtiftfirfuch  ufes  as  A.Jbould  by  his  laji  nvill  direB.     Aifter-  ^  ^'^^'' 
wards  A.  made  his  will,  (having  then  no  iifue,  but  his  wife  ^.    ^Uf^J 
erofsly  enfeint)  and  thereby  devtjed  the  fame  land  to  the  heirs  of  bis  ^  j.j 
Wji  on  the  body  of  his  wife  begotten,  and  for  default  of  fuch 
ilTue  to  the  faid  B,  and  his  heirs.     A.  diedy  and  a  month  after  c^ 
fin  vias  homy  who  enjoyed  the  land  ^till  2 1 ,  and  X^xcxifuffertd  a  com^ 
nun  recofueryy  and  afterwards  devifed  the  land  to  j.  o.  and  died. 
}.  S,  exhibited  a  bill  againft  B.  to  have  the  leafe  of  g^  years 
fifligned  to  him  ;  and  whether  he  ihould  have  it  or  not  was  the 
(jueftton  ?,  And  notwithftanding  the  long  admittance  of  A's  will; 
and  the  acquiefcence  under  it  tor  20  years  and  upwards,  B.  was 
decreed  to  ai&gn  the  refidue  of  the  faid  term,  to  whom  J.  S. 
ihouM  appoint,  clear  of  all  incumbrances,  and  the  plaintiff  his 
Executors  and  adminiftrators,  to  hold  and  enjoy  the  fame.    Fin^ 
"R.  160.  Mich.  26  Car.  2.   Nourfe  v.  YarwortL 
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I.  T  Svant  and  CpMchant  fhal}  be  intended  fuch  beafts  as  are  nou- 

^^  rifhed  and  fed  upon  the  land,  and  may  there  lie  in  fum* 

xner  and  wiritdr.*^  2  Brownl.  ^oi.  Mich.  9  Jac.  C.  B.  Patrick 

T.  Lowre. So  many  as  the  la^  wi/i  tnainfain.  Vent.  54.  HilL 

21  &  22  Can  2.  B.  R.  in  Cafe  of  Leech  v.  Widfley. 

2.  So  many  of  the  cattle  a^  the  land,  to  which  the  common  is 
appurtenant,  may  maintain  iii  the  winter,  fo  many  fhall  be  faid 
levant  and  couchant ;  per  Cbke  Ch.  J.  in  Norfolk  Circuity  arid 
agreed  to  by  2  juft;ces ;  cited  Noy.  30.  in  the  Cafe  of  Cole  v. 
Foxman. — Goldfb.  U7t  S.  P.  in  Cafe  of  Smith  v.  Bonfall. 

3.  Prefcription  for  common  fans  nombre,  without  faying  levant  [     58    3 
and  couchant,  being  after  a  verdi£t  was  held  good,  but  if  it  had  P*'  Twif- 
bccn  upon  a  demurrer,  it  would  have  been  otherwife.  i  Mod.  7.  ^^'  ^**'* 
Mich.  21  Car.   2.   B.  R.  in  the  Cafe  of  the  Corporation  of 

t)arby. cited  per  T^ifden  J.  as'  the  Cafe  of  Maflelden  v. 

Sfoneby.  '  '"  '     ' 

4,  Levancj 


58  ILef^ager. 

Vent.  165.        4,  Levancy  and  coucBancy  need  not  be  averred^  wliere  the  c<v 

•..CafiiP.  pyholders  hxvt  folam  ^  feparmlem  pqfturamy  which  is  diiFercnt 

from  their  having  common  ;  for  in  this  laft  cafe  lerancy  and 

couchancy  on  thdr  tenements  is  the  meafure  of  their  common* 

2  Lev.  2.  rafch.  23  Car.  2.  B.  R.   Hopkins  v.  Robinfon. 

5.  If  a  man  has  common  for  a  ^<r/^7/;l  number  oiczttHc^  belonff- 
ing  to  a  yard-land,  &c.  he  need  not  fay  levant  upon  the  yard- 
land,  &c.  but  otherwife  if  it  was  a  common  fans  nombre* 
2  Mod.  1 85.  HiM.  28  &  29  Car.  2.  B.  R.  .Stevens  v.  Auftin. . 
«Moa.  115.  5,  Foddering  of  cattle  in  the  yard  was  held  by  Hale  Ch.  J.  to 
"  °°'  be  evidence  rf  levancy  and  couchancy  ;  per  Holt  Ch.  J.  i  Salk. 
i<$9.  UilL  2  Annae,  B.  R.  Emerton  v.  Selby* 


Tol.  zo6, 

^^ . ' 

•  Ley  Ga. 

irgem,  and 


]Le^  ^agcr. 


fiillret  m!  (^)  ^^T  Gagct,  In  what  Cafes  a  Man  fhall  be 
ky  making '         Ouftcd  of  thc  Law,    Bv  Matter  of  Record. 

cf  ius   law,  ^  -^ 

cake  oath,     [l.  7  F  debt  bc  brought  upon  recovery  in  Court  f  baron  or  fran 
(tor  exam-         ^  chife,  which  is  not  M  Court  of  record^  the  law  lies  becaufe 
•wth^Bot  *  ^^  ^^  ^^^  ^^  record.  49  E.  3.  j.  Contra  6  H.  4.  pi.  3.  adjudged.]] 

tbc  debt  de- 
manded of  him  upon  a  fimple  cqniraA,  nor  any  penny  thereof.     And  it  is  called  wagerof  law,  he- 
caufe  of  ancient  time  he  put  in  furety  to  make  bis  law  at  fuch  a  day,  and  it  is  called  making  of  his 
Jaw,  becaufe  the  law  doth  give  fucb  a  fpecial  benefit  to  the  defendant  to  bar  the  plaintiflf  for  ever  in 

that  cafe.    Co.  Litt.  294.  b.  295.  a. S.  P.  2  Inft.  45. Every  wager  of  law  dotk  ro««/«r«.«i7 

mjury^  for  the  defendant  fliall  make  his  law,  dc  duodecima  manu,  viz.  an  eleven  andhimfelf.  ATtd 
it  fhould  fcem,  that  this»making  of  Uw  was  very  ancient ;  fOr  one,  writing  of  the  ancient  law  of 
England,  faith,*  hnjus  purgathnh  non  omni*  evanuit  vetitfiate  mcmcria  ;  nam  per  bite  tempera  de 
pecunia  tofluiatiti  debitun:  nonnunquam  duoJecima%  quod aiuntt  ntarmdijfoixrit.     2  Inft.  45. 

+  S.  P.  Co.  Litt.  195.  a. ^S.  P.  Lc.  Z03.  Pafch.  m  Eliz.  Caftle  v.  Oldman. And  Waller 

eac  of  the  fecondan^s  (hewed  the  Court  a  precedent,  6  Hliz.  in  debt,  by  T  v  n  d  a  l  v.  T  y  l  i  r  ,  upoa 
ti  paiii  forfeited  fir  breaking  a  hy-ltnv  in  a  Court  Baron*  and  thc  party  was  received  to  wage  his  law. 
— Quzre  if  it  lies  upon  a«rr/'c/<jm^»/ in  a  Court  fiaron.  Mo.  276.  pi.  430.  Pafch.  31  Eliz.  Anon. — 
Cite^2  Vent.  Z7l«— In  debt  upon  amercement  in  a  Court  Raronj  tnough  the  impofing  of  it  was 
grounded  upon  a  prefcription^  yet  wager  of  law  was  admitted.     Arg.  cites  Co.  Ent.  118.    But  the 

Court  over-ruled  it.     Vent.  261.  in  Cafe  of  thc  Mayor  of  London  t.  Dupefter. And    Holt 

Ch.  J.  denied  this  Ca£e  of  Co.  Ent.  iiS.  2  Salk.  684.  %  March  1701.  at  Guild-hall.  Mood  alt. 
Wood  v.  Mayor,  Use  of  London. — Holt  Ch.  J.  cited  the  lame  point,  as  adjudged  29  Car.  2.  Rot.  9:. 
in  9.  |(.  which  he  faid,  was  theonly  cafe  or  authoiity  that  be  met  with  in  the  books,  except  the  opi- 
nion of  49  £.  3.  3.  which  he  faid,  he  valued  very  little,  as  to  what  isfaid  there  of  a  Court  Baron. 
But  that  what  was  faid  of  ^francbife  might  bc  fo;  for  franchife  commonly  means  a  Court  of  ReeyrJ^ 
And  he  takes  notice  that  was  not  faid  by  tke  Court,  bul  by  the  counfcl.  12  Mod.  682.  HiU.  1%  W.  3. 
in  Cafe  of  the  City  of  London  v.  Wood. 

[2.  But 


net  dSagev.  t  s^ 

fa.  Bui  o^erwife  k  U,  If  the  recovery  htiha  Court  <f  rear  J.  if  a  n>Mr». 

,      .  O.  80. J  ma^tinun^ 

<lau  dem<fm 
)i^,  an4  the  yhioAS hrbtgi  dtkt^  it  QuU  ^tri«d  f^  pii«i  aD4tlie  defendant ihili  not  w^  liUiawJ^ 
(jbcreiadc.     Br^  Ley  Gage£»  pi.  11.  cites  34  H.  6.  64. 

[3.  In  rf^A/  defendant  faySj^  ^at  he  AwgA/  /(?  /Af  ufe  of  the  King^  C    59    3 
and  the  other  fays,  that  he  bought  to  his  own  ufe ;  and  after  de- 
fendant nuy  wage  \^%  l^ifj  tlio^gh  he  has  co^fefled  the  l)uying 
of  reoozd.     7  H.  4.  7.I 

[4.  In  ithtfor  arrearages  uponjudgmentbefire  auditors  ajfigned of  Br.'LqrC*- 
recordy  thq  la.w  does  not  lie.     n  H.  4.  64.  92.  Ii  H.  4.5O-  ^^m^i  HL 
4H.  6.  17  b.  8  H.  6.  5  b.  zo  b.  20  H.  6.  i6b.  M.  41  &  42  £1.  4.  54.— s. 
B.  R.  adjudged  FrankHn's  Cafe.]  Ga  fr'"  V*' 

3  5.  cites  9  H.  5.3.    But  that  it  is  otherwifi  of  an  account  hffort  the  plaintiff  bimfilf' 

[5.  But  in  debt  upon  arrearages  of  account  before  auditors  af-  ^r-  ^J  ^^ 
figncd  of  record,  the  law  lay  at  common  lanu  }  for  before  the  *  fxi?^  cites 
ilatute,  the  auditors  had  no  power  to  commit  toprifon.  4  H.  6.  49  e.  3.  3* 
x8.  Contra  20  H/6.  17.  14  H.  6.  24  b.]  J"*  ^^, 

'       ^  ^  I     %s»  that  1^ 

is  contrary  at  this  dty.  *  ^.  2.  ii.>~— The  defendant  ihall  not  wage  his  law,  and  this  hf. 

coaftnidioD  of  this  ftatute*  which  gives  them  great  authority.    Co.  Litt.  29$*  a. 

« 

[6.  Soy  after  the  *fatuUf  in  debt  for  arrearages  of  account  ie-  *  S.  P.  For 

fire  one  auditor  affigned  of  record,^  the  law  lies  5  fox  this  is  at  the  ?j^^^^^ 

common  law,  and  not  within  the  ftatute }  for  he  cannot  im-  n) Vayt,^ 

prifon  by  the  ftatute.    20  H.  6.  16  b.  adjudged.    Dubitatur  ^""^  auditor 

4  H.  6.  25  b.]  ^^^^^  ^ 

an  account  befi^eonf  auditor  the  law  Uea.     Co.  Litt.  295.  a. S.  P.  10  Rep.   103.  a.   Midi* 

10  Jac.  b  Denbawd's  Cafe.  Br.  Ley  Gager,  pl.<7.  S.  P.  cites  20  H.  6.  16. 

[7.  &  in  debt  for  arrearages  of  account,  found  before  audiicrsy  ^«"  j*  ""^ 
not  within  the  JlatuM ;  as  where  defendant  is  found  in  furplus,  fSi^cx'preft- 
there  law  lies  \  for  it  is  at  coijnmon  law.    14  H.  6.  24  b.  Curia,  ty,  that  in 

ContTa2oH.  6.    l6b.  17.1  the  Exche- 

quer before 
audibori,  the  /or//  ytas found  [nfiorflufage^  and  the  bailiff  hrvught  d^t  upon  the  account,  and  the 
lofd  was  oufted  of  Wis  law  by  judgmeut ;  for  that  which  is  before  auditors  is  of  record^  and  fhall  bind 
the  lord  as  well  as  the  bailitf ;  and  yet  they  may  commit  the  bailiff  to  gaol  i#  he  be  in  arrears  ;'  but 
ncuhe  lord  for  his  furplufage;  for  the  ftatute  does  not  extend  to  thaL  Br.  Ley  Gager,  pi.  7.  cites 
aoH.  6.  t6.— S.  P,  Co.  Litt.  295.  a. 

# 

[8.  In  debty^r  amercement  in  a  leety  defendant  fliall  not  wage  B*"-  I'CyGa- 
his  law ;  becaufe  it  is  afleiTed  in  a  Couyt  of  record.    10  H.  6.  7.]  f|;^;  ^^  '^^' 

S.  p.  Co.'  Utt.  195.  a.— 5.  C.  cited  U.  203.  Pafch.  31  Elia.  C.  B.  in  Cafcof  Caftle  v.  Oldman! 

[9.  If  a  man  recovers  by  verdifl  in  ^£lion  upon  the  cafe  upon  a  This  Cafe 
pvomife  under  40  s.  in  the  Borottgh  Court  of  Dnn&er  in  Somerfct,  t^HottiUi 
which  if  not  any  Court  of  record^  but  a  Court  baron,  and  after  j!'  a*Salk*' 
brings  a£tion  or  debt  in  B.  R-  upon  this  judgment,  yet  the  de-  684- »n  Cafe 
fcndant  may  wage  his  law  $  becaufe  it  is  not  any  Court  of  re-  ^^^  ^' 
4  cord.     *     *^°'' 


59  ^^1?  <fitojxer. 

*c.  of  Lon-  cord^   Mich.  2  Car.  between  ITewens  and  Pound  adjudged,  sin4 

the  law  made  accordingly.] 
In  an  aftion  [lo.  In  debt  upon  a  cont raff  of  40  it »  M  defendant  eonfejfes  that  he 
Jroudit«/v»jf  ^^'^  ^^•''-  ^  ^^  plaintiff  and  is  ready  to  pay  it,  he  canmt  nvage 
M  c^Mtraa  hif  law  of  tie  remnant ;  becaufe  he  has  *  acknowledged  the  con- 
the  defend,  trafj  of  rccord ;  for  it  fliall  be  intended,  that  the  20  s.  is  parcel 
la^XT    of  the  40  8.  Contra  29  E.  3.  25  b.] 

lM.wfirpart, 

mad  ceofefs  the  aflion  for  the  other  part;  per  Hebart  Ch.  }.  faid  to  have  been  adjadged*  Mich. 
X$  Jac  in  C.  B.  And  it  was  faid  to  have  been  fo  adjudged  upon  a  ibop-bookin  Ta  r  t  's  Casxi  and 
^tetsS  H.6.  14.  and  adjudged  accordingly.  Qodb.  Jiy.'pU  420.  Pafch.  21  Jac.  C.  B. 


he  duty  itfelf  is  bj  prefcriptiony  and  that 
lament^    Vent.  261,  Trin.  %6  Car.  2. 


C     60    ]  II.  Where  a  debt  is  ajfi^ed  by  comntiffioners  rf  bankrupts y  yet 

^or  thotigh  ley  gager  lies  againft  the  aSignee,  though  it  was  alleged,  that  it 

Senittlns.  "  ^^*"  ^  ^'^^^  ^^  rccord,  and  the  plaintiff  enabled  to  the  fuit  by 

ierred  the'  aft  of  parliament.    Cro.  C.  187.  Pafch.  6  Car.  B.  R.   Morgan 

£ebt,  yet  it  y.  Gr^Cn. 

ii  not  any 

debt  of  record*  and  as  he  might  hive  waged  his  law  againft  the  bankrupt*  fa  he  m«y  againft  the 

^aintiff.  tflro.  J.  105.  Mich.  3  Jac.  B.  R.  Bradihaw  y.  — . 

And  the  12.  In  Atht  for  fcavagey  being  a  duty  accruing  to  the  cltvfor 

aimn<^.*  timber  imported.  The  count  was,  that  they  were  and  had  been 

that  in  the  a  corporation,  time  out  ofmind,  and  their  cufioms  confirmed  by  aR  op 

cafes  cited  parliament.    The  defendant  tendered  his  law ;  but  the  Court 

^LLl,Jlt  over-ruled  it ;  for  here  the 

Zi^J:1,  confirmed  6y  oB  rf  parliament 

the  Mtiare  Mayor,  &c.  of  London  v.-  Dupefter* 

dUteiy  ffunded  uffM  evfitmu^  but  upon  the  awurctmmt  hy  the  ly^lavn^  which  are  warranted  b' 
cuftom;  but  in  the  principal  cafe,  the  debt  '\t  founded  immediateiy  upon  the  cujiom  confrmed  ly  mM 
mffarliamtnt*    %  L«v.  io4.  S .  C.  by  name  of  the  Mayor^  Otx.,  of  London  v.  Deputet. 

But  the  re.  13,  Debt  was  brought  for  damages  and  cojls  recovered  in.m 
SiKn  **«.  ^^^^  Baron  in  an  aflion  brought  there^  noords.  The  defend-? 
te  \  for  he  ant  was  not  allowed  to  make  her  law.  And  it  feemed  clear, 
doubted  how  that  though  wager  of  law  doth  lie  of  a  debt  recovered  in  a  Court 
differTro"  Baron,  yet  that  (hall  be  intended  of  a  debt  originally  fiud for  there. 
the  cafe  at  Raym.  386.  Trin.  32  Car.  2.  B.  R.    Woodroffe  v.  Wilgrefs. 

bar,  only 

that  in  the  cafe  a^  bar,  wager  of  law  would  not  have  been  in  the  original  a£ltoni  becanfe  there  Is  an 
injury  fuppofed  in  the  defendant*  in  which  cafes  wager  of  law  lies  not,  cites  Co.  Litt.  29  5.  and  there- 
fore (hough  it  be  in  a  recovery  in  a  Court  Baron,  yet  becaufe  the  original  tau/r  oftbeaiiion  Mfoutd 

mot  permit  l^yrager^  he  tliougbt  they  did  well  in  refuting  her  waging  of  law.     Ibid.  386,  587. 

So  where  A.  demanded  a  quit  rent  •/*i8d.  a  year  ofB.  and  B.  promi/ed  pmyment,  if  A.  %uouldfl>eym 
his  titie,  and  fatisfy  him,  that  he  had  a  right  to  demand  it,  and  in  an  action  upon  this  promife  brought 
iii  a  Court  Baron  A.  recovered,  though  it  was  urged  at  the  time  of  the  verdiff,  that  the  freehold 
'would  come  in  quefiion  upon  that  promife^  and  Jo  the  Ceurt  Baron  could  have  no  jvrifdiffion,  Upoo 
diebt  brought  in  C.  B.  upon  this  judgment  B.  came  towage  his  law,  and  was  ready  to  fwear  that  he 
o^*ed  A.  nothing ;  but  the  Court  held,  that  by  the  recovery  it  became  a  debt  and  was  owing ;  and 
beinji:  alked,  if  he  had  paid  the  money,  he  anfwened  that  he  owed  nothing;  whereupon  the  Court 
concluded,  that  he  had  not  paid  it,  and  therefore  would  notadmit  his  waging  his  law,  without  bring- 
ing  fuflficient  compurgators,  to  fwear,  that  they  believed  he  fwore  (ruth,  but  fuch  noc  appearioB 
defendant  defecit  de  lege,  and  judgment  was  given  againft  him.  x  Mod.  140.  hlfy;\u  38  Car.  1. 
Beaumont  v.   ■         ■■ 

14.  Dcl^t 


i 

14.  Debt  was  brought  in  C.  B.  for  a  fum  of  money  ncoviri'd  And  it  if  ri-. 
in  the  Hundred  Courts  and  the  defendant  was  admitted  to  wage  fay"  dm^ 
his  lawy  though  at  firfl  the  Court  doubted.-  2  Vent.  I7ijpafch.  wager  of  law 
2  W.  &  M.  a  B.  Anon.  wi»  lie  in 

debt  upon  a 
jodfnent  in  a  Court  Baron,  becaufe  the  monty  mlgit  hefmU  ik  fftvate,  for  that  would  be  a  reafoa 
CD  wage  law  In  all  the  cafes  before  put ;  but  it  is  to  be  confidetedy  that  it  if  not  th^  privacy  of  the 
payment*  or  the  poflibiiity  thereof,  that  is  the  occafionof  a  wrager  of  law,  but  that  the^tviM^  ^f  tht 
maimt  is  fiecreti  per  HoU  Ch.  J.  xa  Mod.  68a.  in  Cafe  of  City  of  Loadoo  v.  Wood.  > 

(B)  In   what  Cafes  the  Law  fhall  be  Oujed  by  j;;^^  C^) 

Specialty. 

l[i.  Y  N  debt  upon  arrearages  of  rent^  referved  upon  leafe  for yearr 
^  by  deed^  the  law  does  not  lie  again (t  the  deed.  49  £•  3.  3^ 
tflt  docs  not  lie  for  the  rent  without  the  deed.)] 

[2.  If  my  bailiff  receives  of  me  ao/.  by  deed,  to  buy  things  for  the 
manor  J  and  if  it  \it  found  upon  account)  that  he  has  bought  nothing 
but  retains  the  money  in  his  hands ;  in  debt  upon  the  account 
the  deed  of  the  refceit  (hall  ouft  him  of  the  law*  49  £.  3.  3.3 

("3.  In  nvrit  of  account^  if  defendant  be  adjudged  to  account,  and  \  61  J 
before  auditors  foe  fets  forth  two  tallies^  tefitfying  that  the  plaintiff  had  r" — '^— ^ 
received  certain  monies f  At  plaintiff' may  wage  his  law,  that  thofe  J^^'  '^7«^ 
are  mi  his  tallies,     21  £.  3.  49.]  See  fk) 

pU4. 

4.  By  38  E.  3.  cap.  5.  Any  man  may  wage  his  law  (hyfufficient  But  at  this 
people  ojhis  condition)  againft  Londoner's  papers,  and  the  creditor  jjjj^*/j^* 
fball  take  furety  otherwife^  ifhepkafes  but  fhall  not  put  the  party  to  fcrihes  bit 
plead  to  the  inquefly  unl^s  he  will  do  Jo  of  his  own  accord.  ^^<^  '«  i^ 

creditor*t 
io#Jt,  he  cannot  wage  his  law  ;  for  their  cufiom*  are  af proved iy  Jlahtte  14  E.  3.  and  other  ftatutets 
and  thii  h  ttot  fr9p«rly pafer,  Br.  Ley  Gager*  pi.  99.-— -Debt  upon  a  cootnil  was  brought  before 
the  mayor  and  recorder  of  London  ;  the  defendant  tendered  his  law.  The  plaintiff  r«^/rV^,  that  therr 
is  m  cm/ttmt  that  If  a  man  has  put  aftal  to  a  faper,  teftifying  the  contrail^  that  bejhall  be  oufied  of 
the  ley  gag^.  The  defendant  demurred;  for  that  the  plaintiff  by  this  pita  had  abated  his  own 
a^ftion.  But  adjudged  before  Prifot,  that  this  matter  will  well  mainuin  his  count,  and  does  not  alter 
the  nature  of  the  contra^ ;  becaufe  it  was  an  CTidence  only  of  the  contra^  D.  21.  b.  pi.  132.  per 
].uke].  cites  30  H.  6. 

5.  A  man  retained  an  attorney  for  his  mafterfor  10  7.  by  the  year  ^^^  »f  ^ 
by  deed ;  the  majier^  in  debt  by  the  attorney^  may  wage  his  law.  S^^V/* 
Br.  Ley  Gager,  pi.  95.  cites  46  E.  3.  10.  ^biretaJ'Hed 

by  deed,  hit 
exeemior,  and  diet;  there,  in  debt  by  the  attoraey  againft  the  extaawt  he  tmnmi  wage  his  Uw,  by 
rcaCba  of  his  own  deed.    I  bid. 

6.  Where  a  bailment  is  made  by  deedfealed,  yet  the  defendant 
may  wage  his  law  in  a£lion  of  detinue ;  for  detinue,  which  is 
matter  in  faft^  is  the  caufe  of  a£lion,  which  may  he  anfwered  by 
matter  in  foB.     Br.  Ley  Gager,  pi.  3.  cites  27  H.  8.  22. 

7.  If  one  brings  dibt  on  bond,  and  does  notfayftgilhfuofgillat. 

the 


the  defendant  may  wage  his  law.    Arg.  Mo.  333.  f;sys  thisCafe 

was  eked  by  die  Ld.  Chief  Baron. 
Co.  Litt.         8.  It  lies  not  where  there  is  a  fpecialty  or  deed  to  charge  the 
S9S.  a.  S.P.  defendant,  but  only  where  there  is  a  bare  parol  tranfaBisn^  which 

may  be  difcharned  as  it  was  contracted ;  per  Hatfell  J.  12  Alod« 

669.  in  Cafe  ofLondon  City  v.  Wood. 


(°'-  (C)  For  what  Tbkgs, 

Cro.E.  600.  [1.  T  N  debt  upon  arrearages  of  account  More  auditors  en  pau  the 

U^C^ll  ^^^  ^^^^'    49  ^'  3-  ^-  ^-  ^""a-    Contra  11  H.  4.  79-  b. 

5i.^cite»  22  13  H.  4.  I.  14  H.  4.  19.  and  the  Statut<;  of  5  H.  4.  cap.  8.] 
H.  6.  35.—- 

Deit  upon  arrfurMgfs  of  account  before  auditors^  &c.  the  defendant  pleaded  that  nothing  ^^t  bwing 
to  hinit  and  tha't  he  was  ready  to  aver  by  his  law,  and  prayed  that  the  plaiaiiff  be  thereof  examined^ 
wxAjbrwed  to  the  Court  an  indenture,  iy^blcb  it  appeared,  tbatjbe  parties  put  themjfh>es  in  atvara 
tftvvOf  of  all  debatet^  v/bo  aniMtrdedtbat  the  defendant  Jhould pay  to  the  plaintiff  the  fum  aforefaid^ 
which  he  (ho^ved  for  his  matter ;  per  tot.  Cur.  Such  arbitrators  are  not  bis  judges  upon  bis  aeeoumt  s 
for  they  canaot  upon  this  matter  award  him  to  prifon  :  but  are  arbitrators  (mly*  and  not  otherwife  ; 
and  if  he  ougKt  to  have  this  a£tioa  ;  )'et  after,  he  (hall  have  a  new  a^ion  upon  the  Tame  awards  by 
which  he  was  admitted  to  his  Uw.    Br.  Ley  Gager,  pi.  51.  tfhes  zz  H.  6.  14. 

Br.LeyCi-  [2.  [^Bot^  in  debt  upon  arrearages  of  account  ha  J  before  him^ 
ger,  pi.  si.  A/>  tjjg  defendant  fhali  have  his  law..    8  H.  6.  20.  b.  20  H.  6. 

6.3S-  41-  D- J 

Cro.E.  600,       f  3.  In  debt  upm  arbitretnefit  uponJUbmiffton  without  deed  the  law 

c'^iand  —  ^^®*  49  ^'  3*  3'  *  *  ^'  4'  i^'  ^*  adfpidged.  1  H.  6.  i.  b.  4  H.  6. 
BrTtcy  Ga-  1 7.  b.  8  H.  6.  5.  b.  lo.  b.  Cttria.    19  H.  6.  10.  20  H.  6.  17-] 

ftr,  pi.  31. 

cite/ 1 1  H.  4«  54.  >iid  21  H.  61.  30.  and  pi.  34.  cites  5  H.  5.  13.  and  21  H.  6.  ^o. ^In  debt  on 

mrbitrementf  defendant  was  oufted  of  his  law  by  the  Court.    Lat.  2  n.  Anderfon  v.  Symonds. 

r     ^        -1  The  reafon  why  wager  of  law  lies  00  awardt  if  fubmiffion  be  by  parol,  is*  that  the  fub- 

L     02     J  rali^on  is  the  ground  of  the  aSfioni  per  Holt  Ch.  J.  is  Mod.  630.  in  Cafe  of  City  of 

London  v.  Wood. And  becaufe  the  defendant  has  notice  of  the  fubm'Jfion  and  aMMrd,     Br. 

Ley  Gager,  pi.  105.  cites  i  H.  7.  25.  per  Brian. 

Br.LeyGa-  [4.  In  debt  upon  a  contraEi  fsr  his  table  the  law  lies.  19  H. 
«V;|^'^-  6.  10.] 

cites  S.  C.  -* 

S.  P.  per  Moyle  and  Danby,  but  contra  by  Prifot  and  Needham.   Ibid.  pi.  7t>.   cites  3 9  H.  6.  iS.r- 

9  Rep.  87.  b, Contra  ^t  Gawdy  J.  being  only  in  Court,     Cro.  E.  818.  Pafch,  43  Elix.  B.  R. 

Biftic  v.  Walford.  ■  S.  P.  per  tot.  Cur.  quod  nota ;  the  reafon  fetms  to  be  inafmuch  as  it  is  at 

the  election  of  the  plaintiff,  whether  he  would  uke  them  to  fable  or  not{  but  It  U  faid  eifewhcre 
that  it  is  contrary  where  the  *  keeper  Of  a  prifon  brings  fuch  aiflion ;  for  he  cannot  refufe  the  prifoner. 

Br.  Ley  Gager,  pi.  50.  cites  22  H.  6.  13. S.  P.  Co.  Litt.  195.  a. 

*  S.  P.  Br.  Ley  Gager,  pi.  44-  cites  19  H.  6.  10.  For  he  cannot  live  without  eating  and  drink- 
ing.— Debt  by  the  keeper  of  the  Tower  againft  J.  N.  wl^o  was  in  bis  w^rdfor  treafon^for  bis  eating 
and  drinking  from  fuch  a  day  to  fuch  a  day,  and  the  defendant  tendered  his  law,  and  was  oufted  per 
Cur.  contra  of  the  falary  of  a  priefl.  Brodt  fays,  the  reafon  feems  to  be  bectiufe  &e  keeper  %  cannM 
rtfvfr  the  prifoner,  find  it  is  not  charity  that  he  ihmid  die  for  w^ni  of  f  Jftenance ;  contra  for  the  eat* 
ing  and  drinking  of  a  man  wboisat  large.    Br.  Ley  Gager,  pi.  8.  cites  18  H.  6.  4.— t  S.  P.  Br. 

Ley  Gager,  pi.  44,  cites  19  H.  6.  10. pi.  50.  cites  22  H.   6.  13.  pi.  55.   cites  15  E.  4.  16. 

contra  of  a  viffualler, S.  P.  Becaufe  it  is  a  work  of  charity  ;  pet  Ld.  Chandfellor  and  Dode- 

ridge  J.  in  the  Sur  Chamber.  RoU.  R.  ^38.  Hill.  13  Jac.  Adkinfon  v.  HobB.  ■  ■  .Tht  n^fotr 
why  in  debt  by  gaoler  againll  the  prifoner  for  meat  and  drink,  he  cannot  wage  his  law,  is  not,  becaufe 

the 


net  ^h^'  62 

*  tSie  •aolcr  w  obliged  to  find  him  vl<5ua1s ;  for  that  is  not  true,  as  ippeart  Sy  PI.  €.  68.  a.  but  1>e- 
caufc  ihe  defendant  is  In  durance,  and  the  phintiffcannot  take  fecurity  from  him  for  re-payment ; 
for  a  bond  will  be  void,  fb  that  he  muft  be  content  with  apromife  j  pc^  Holt  Ch.  J.  z  SaJk.  (844  aA 
•f  March  1701.  Moodv.  the  Mayor  of  London. 


(D.)  Ley  Gager.    [Not  where  a  Man  is  CGrnpeHiNc  ^  ^^^ 

to  do  the  J'bins!'.\  notis.^ — 

^  ^  See  Gaoldr 

[l.  T  F  a  labourer  vottlnntheftatute  briilgs  debt^or  hts  roages  dc-  Mo.  69s.-- 

*  fendant  fliall  not  have  iiis  law  ;  bccaufe  he  was  ftf/;/////^^^  ^•.7*.°?'^*!* 

to  fervi  by  the fiatute.     3  H.  6.  42.  b.  34.  1 1  H.  6.  48.  b.J  hebVnot'rJ. 

tained  ac- 
cordinf  to  the  itatute.     Co.  Litt  295.  a.  J^tbt  npen  a   retainer  in  bajhandry  far  his  fai^ 

4ffTear,  the  iitfenddnt  faidt  that  he  did  not  retain  him  in  bu/handry^  and  a  ^ood  plea*  by  reafon  that 
he  cannot  wage  hit  law  in&iscafe,  and  thcfdforehe  lac^y  tr*a%>erfe  the  cohtra^;  quod  nota  bentw 
Br.  Cootradly  Ac  pi.  ac.  cites  )8H.6.  22. 

S.  C.  cited'per  Holt  Ch.  J.  who  faid,  that  the  reafon  of  btirg  compellibte  to  ferve  is  no  reafon  • 
for  though  he  be  bound  to  ferve,  yet  the  other  is  not  bound'to  take  him.     %ut  the  re4i/on  is,  becaufe 
■  itrs  hard  that  the  mailer  (hould  be  put  .to  wage  this  law,  but  rather  that  the  platatiffihould  be  put 
to/rwr  bis  retainer  by  the  fiatute,  12  Mod.  685. 

fa.  If  a  man  coiknants  to  ferve  me  at  my  *  P^oaghy  and  to  find  *  'Orig.   * 
what  is  neceffary  for  this  bunnefs  as  the  plough  itfelf,  X  wagons,  S*^**"~* 
cares,  ^z. for  Jo  much  a  year ^  iffc.  In  debt  for  this,  I  may  wage      ^8*  Chaw. 
m  J  law ;  foV  this  is  tiot  within  the  ilatute  to  be  compelled  to 
ferve  fo,     3  H.  6.  41.  b.] 

[3.  If  a  man  be  retained  tofcald  hogs  by  the  year  for  fo  much^  in  S.  P.  Br.  Ley 
debt  for  this  he  fhall  have  his  law ;  for  it  is  not  within  the  ftatute  9*8«^»P^-  ?• 
to  be  compelled  to  ferve.    See  3  H.  6.  4^/b.]  For' a/  ^Ju 

.    ^    .  ^ffycompeim 

ganger  toferveh'y  the  ftatute,  and  is  retained  accordingly,  hts lahcur  and  bisfalaryh  contained im 
the  fiatute;  therefore  fuch  ihall  not  be  barred  by  Ley  Gager;  contta  of  Others. 

[4.  If  a  man  retairted  tofing  majfe^hy  the  yeiirfirfo  ftiueh  brings  V^-  88", 
debt  for  it,  the  defendant  may  wage  his  law ;  bdeaufe  he  was 
not  compeilible  fb  ferve  by  the  ftatute.     1 1  H.  6.  48.!).] 

[5.  If  a  man  be  retained  to  he  of  his  counfel  for  fo  fnach'hy  the  [    63    !\ 
year^  &c.  In  debt  for  this  he  ihall  have  his  law  5  (for  he  is  not  s.  P.  Br. 
compeilible  in  this  manner.)    3  H.  6.  34.  b.  42.  b-  adjudged.]      ^^  Cig*r» 

1  H.  6.  34. 
and  Brook  fays,  the  reafon  feems  to  be,  becaufe  ndhe  thall  be  onfted  6f  his  Jaw  in  fuch  cafe,  bu( 
^lainftftrvantt  of  huftaridry,  and  labourtn  who  are  retaiked  by  the  fiatute^  ^nd  talte  xvazes  expre/Ted 
in  tbefi^ute.  ^       r  11 

[6.  If  an  attorney  of  S.  fues  an  afltioA  of  dcbtagainft  Ws  *  Cro.  E. 
client,  for  fees  and  charges  difburfed  in  the  C6urt,  -the  defendaiit  |*^  ^^'^ 
cannot  wage  his  law.     M.  37  El.  B.  Curia  Mich.  37  &  38  El.  Ley  Gagcr, 
B.  R.  between  *  Germayn  and  Rtnules^  adjudged  by  admittance,  pi-  4^•  "tcs 
Tr.  40EI.B.  per  Curiam.   Co.  i  Inft.fol.  295.  lecl.  514.  Be-  \'^'  ^4- 
caufc  an  attorney  is  compeilible;,  to  be  his  attorney,    a  i  H.  6.  4.] 

[7.  K  ^follicitory  retained  to  foUicit  a  fuit,  lues  an  adlion  of ' 
i£aiforf%cs  and  charges  which  he  had  expended  in  the  fuit,  the 

de- 


^3  teg  db^ager. 

iiefendant  may  wage  his  law.    Mich.  37  &  38  £1.  B.  R.  ail 

judged  by  admittance.] 

[8.  If  an  attorney  of  B,  R.  brings  aftion  of  dcbtyor  his  fees ^  and 

ether  expences  offuit  in  B.  the  defendant  may  wage  his  lavir.    Tr- 

40  £1.  B.  between  Jenkinfon  and  Sharpe,  adjudged ;  becaufe  hd 

is  not  compellible  to  be  his  attorney  there.] 
Br.  LcyGa-       [p.  If  an  attorney  of  B..  brings  a£liOn  of  debt,  becaufe  he  fb&j 
eitei  S.  C?    *""  attorney  in  an  itferior  Court,  the  defendant  fliall  have  his 
accordingly,  law,;  becaufe  he  was  not  compellible  to  be  his  attorney  there. 

aiH.d.  4.] 
/'  ^  >  [loi  If  T^ferjeant  at  law  brings  writ  of  debt,  and  declares  how 
•Fol.  108.  he  ^as  retained  to  be  of  counjel  with  the  defendant  ^Jr  two  \ears, 
g  p'j.  taking  by  the  year  10  /.  the  defendant  may  wage  his  law,  tHough 
ley  GaMr*  ^^  plaintiff  DC  *  compellible  to  be  of  counfd  of  any.  (But  this 
pi.  4s.,cite»  15  by  contradl  by  the  year.)  ^i  H.  6;  4.   By  all  the  juftices.] 

5.  C.    For 

Brook  fayst  it  Teems,  chit  he  is  wt  eampillihle  to  be  of  cdunfeiy^r  a  wbckjeaff  nkrfiir  tvfo  jemrii 

Mwrfor  unjfiexertainffrtbt  VjMtyfar, 

Br.  Labour-       n.  Debt  becaufe  iht  plaintiff  retained  the  defendant  for  eight' 

•i^  S*  C     yarsfor  2o  /.  per  ann.  to  ferve  in  all  occupaiions,  and  for  8  7. 

arrear,  fot  his  fervice  of  eight  years,  a£bioti  accrued,  &c.  The 

defendant  tendered  his  law ;  and  per  Cur. .  a  taylor,  carpenter. 

Sic.  who  are  art'ficers  fhall  not  be  compelled  to  ferve  by  the  (la- 

tute.     Biit  a  ploughman,  fhepherdy  &c.  (hall  be  compelled   to 

ferve,  and  therefore  as  to  them  ley  gager  lies  not  of  their  falary. 

But  here,  becaufe  the  retainer  was  in  all  occupations,  and  does 

nt>t  fay  in  hulbandry,  therefore  the  law  was  admitted.     But  by 

the  reporter,  becauie  husbandry  is  parcel^  and  of  this  the  law 

lies  not,  therefore  it  lies  not  in  any  part.    But  judgment  was  u£ 

fupra.    Br.  Ley  Gager,  pi.  66.  cites  38  H.  6.  14. 

Br.  Ley  Gi-       12.  If  an  hoftler  will  not  lodge  me,  I  (hall  have  a£lion  upon  die 

p'*  ^  T*    ^^9  *"^  ^^  ^^  *  vi^«j//fr  who  will  not  fell  mi  viShsals  ;,  and  yet 

and  Prifot,    in  debt  for  thefe  vi£tuals,  the  defendant  *  may  wage  his  law  ; 

cites  s.  C.    per  Moile  and  Prifot.    Br.  A£kion  fur  le  Cafe,  pi.  76.  cit^s 

for  a  Tidtuallcr  or  hoftkr  it  not  compellible  to  deliver  viduals  till  he  is  paid  for  them  in  hand. 

13.  WTierc  a  naan  retains  another  for  10  L  to  go  to  Rome  to  0^- 
fain  a  bull,  &c.  in  debt  for  this  the  defendant  may  wage  his  law'^ 
quod  nota,  per  all  the  juftices  \  for  this  i^  not.  a  retainer  accord-* 
ing  to  the  ftatute  of  huibandry,  where  they  (hall  be  compelled 
to  ferve ;  therefore  }n  that  cafe  the  law  will  not  lie*  Br.  Lef 
Gager,  pi.  70.  cites  39  U.  6.  x8; 


(E)Of 


itep  ^&m*  <J4 


(E)  Of  what  Thing  it  lies  touching  Realty. 

f  f .  T  N  detinue  of  charters  concirning  his  franltemment^  the  law  S.  P.  Ctf. 
-*  docs   not  lie}  for  it  is  real.     20  H.  6.  38.     Dubitatur  5^"^^^'^;^!f 

38  E.  3«  7.]  fir  years  f 

for  it  con* 
ccras  the  ^»f^,  «»^  /r  a  chattel  re^l;  and  lb  it  was  lately  adjudged  in  B.  k.  quod  nota  bene  indc. 
Br.  L«y  GagCTy  pi.  97.  cites 34 H.  8. — Co.  Lit.  195.  a.  S.  P. 


[2.  So  in  detinue  y^  a  releafe  of  all  right  in  his  franktenement^ 
the  law  does  not  lie ;  becaufe  it  is  real*     20  H.  d.  38.] 

[3.  But  if  a  man  has  charters  in  his  cuftody  concerning  the  land  ^°  dttlnvetf 
of  another  man,  and  he  bails  them  to  re-baily  if  he  brings  detinue  ^^J^pJ^l^^i^ 
againfi  hai/ee,  he  may  wage  his  law ;  becaufe  they  are  chattels  Joes  not  m- 
between  them.     20  H.  6.  38;]  ''^^'  bim/tif 

to  the  iandj 
the  defieodant  may  wage  his  law ;  for  if  a  man  gives  me  a  deed  of  feoffmenty  it  is  only  a  chattel  ixk 
BiCy  amtra  if  1  have  the  land ;  per  Pigot.    Br.  Ley  Gager,  pi.  75.  cites  8  £.  4.  3. 

[4.  In  debt  for  rent  upon  leafefor  yearsy  the  law  does  *  not  *  S-  P-  Co. 
lie  J  for  it  is  in  the  realty,    i  H.  6.  i.  9  E.  4.  i.  4  H.  6.  17.  b.  {"/"n*^^;** 
8  H.  6.  5.  b.  29.  b.  20  H.  6.  16.  a«  b.  Contra  44  £.  3.  42.  Con-  iie,  though 
tia  CO  £.  o.  10%  b.  adjudged.]  it  was  upon  t 

^  ^  J       6        J  farclleafe: 

per  Hdit  Ch.  J.  Becaufe  it  is  in  the  realty,  and  arifes  from  the  taking  the  profits  of  the  land,  and 
•ecsifation  of  it  in  the  country ;  and  fo  the  ntorlety  of  the  thing  excludes  the  defendant  from  waging 
his  law ;  per  Holt  Ch.  J.    1%  Mod.  681. 

[5.  But  if  a  man  leajejbeepy  hndring  rent ;  in  debt  fot  the  Br.  LcyGa- 
rent  ley  gager  lies ;  fot  it  is  not  real,  i  H.  6.  i.  b.  Curia.  (For  ff^^^;  ^* 
this  is  not  a  rent).]  and  thatCot. 

8erjeanttook 
Ihe  rcafim  of  the  di6ference  between  Ley  Gager  not  l^ng  in  debt  upon  a  leafe  for  years,  and  lying 
upon  a  ieafe  of  beafts  to  be,  that  of  a  leafe  of  land,  eje^^ment  or  quare  ejecit  infra  terminum  lies, 
sot  not  of  beafts ;  for  leafe  of  land  is  notorious  to  the  conufance  of  the  country.  But  Brook  makes  a 
^uere  of  the  principal  Cafe. 

[6.  In  detinue  for  an  obligation  the  law  lies ;  becaufe  it  is  not  Orig.  (Can 
teal.    38E.  3.  7.]  ^""''^ 

7.  Debt,  in  the  detinet  without  the  debet,  of  certain   corn,  and 
rem  fowl,  and  counted  upon  a  leafefor  years  of  certain  land,  re^ 

ferving  the  com  and  fowl  f  and  becaufe  the  writ  was  in  the  deti- 
net, he  waged  his  law,  and  was  admitted  to  it ;  and  yet  it  was 
granted,  that  debt  (hall  not  be  in  the  debet,  but  of  money 
only,  and  therefore  error  as  it  feems.  Br.  Ley  Gager,  pi.  26. 
cites  50  E.  3.  16.  ^ 

8.  In  an  a£lion  of  account  againft  a  bailiff  of  a  manor,  the  de-  S.  ^'  P*** 
fendant  cannot  wage  his  law,  becaufe  it  foundcth  in  the  realty.  j°  Mod. 
Co.  Litt*  295.  a.  681. 

Vol.  XV.  C  9.  Xo 


64  ^net  ^agee. 

p.  In  account  for  profits  of  14  acres  of  land  for  fix  years,  dc» 
fcndant  cannot  wage  his  law.  Mo.  468.  Mich,  39  &  40  Eliz* 
Popworth  V.  Arche. 


(F)  Part  Real,  Part  Perfinal. 


■^'•^•y^J-  [i.  TN  detinue  of  a  box  with  fAar/^rf  and  muniments,    if  tins 
^cesVc.  ^\2AnXxS  counts  not  of  any  charters  in  particular^  the  defend*- 


Br. 
««' 

ant  may  wage  his  law  of  the  whole.  19  H.  6.  Becaufe  hc- 
fore  the  fliewing'of  it,  the  box  and  all  Ltr^it  is  but  a  chatteL 
19  H.  6.  p.b.] 
C  6c  1  C^'  ^^  detinue  be  brought ^ir  a  chefi  fealed^  with  money  and 
charters  of  land  in  it,  the  law  lies.  44  £.  3.  41.  b:  (of  the 
whole).] 

[3.  But  otherwife  it  is  if  he  declares  of  certain  charters  in  par^ 
ticular^  and  if  the  nvrit  he  not  that  the  chefi  toas  fealed*     44  £•  3. 

Br,  Ley  Ga-  [4.  But  in  detinue  of  charters  inclofed  in  a  chefl^  if  he  declares 
ger,  pi.  43.  ^r^^^  charter  in  particular^  the  defendant  cannot  waee  his  law 

6.  Q    and      of  it.      20  H.  6.  38. J 
ml.  86.  cites 

5.  C Defendant  faid  it  was  a  hox^  and  juftiiied,  Jrc.  ahfque  hoc  that  it  wata  ebeft,  &c.  aad  heM 

a  good  plea;  and  yet  defendant  might  have  waged  hi»  law.  Br.  LeyGager,  pi.  79.  cites  zi  £.  4.  7. 

Br.LcyCa-  [5.  In  detinue  of  certain  charters  and  muniments  contained 
*fJj^P|' ^'  in  a  cheit,  znd  declares  of  one  charter  in  particular^  the  defendant 

6.  and  pi.     fnay  wage  his  law  of  the  re/idue.     to  H.  6.   20.  b.    adjudged 

t6.,citcs  s.  II  H.  6.  9.  b.  14  H.  6.  I.  19  H.  6.  9.  b.  20  H.  6.  38.] 

C. — pi.  79* 

cites  12  E.  4.  '^.  In  fdch  cafe  the  defendant  waged  his  law  as  to  all  but  this  charter,  and  did  it 
immediately  ;  and  the  reafon  leems  to  be  chat  when  it  is  in  a  chcft  inclofed  the  charters  are  of  thena* 
turc  of  the  che(V  which  is  only  a  chattel ;  contra  of  charter  fpecial ;  for  of  this  he  cannot  wage  hit 
law,  becaufe  \X.  concerns frankttnement^    Br.  Ley  Gager,  pi.  61.  cites  14.  H.  6.  i. 

Br.Ley  Ga-  [6.  But  he  can  not  wage  his  l^w  of  the  chefi;  for  it  is  of  the 
ger,  pi.  86.  mature  of  the  charter.     Dubitatur  1 1  H.  6.  f .  b.  14  H.  6.  i-l 

cues  S.    C  ^  "T  J 

'S^  where  the  count  was  of  box  with  charters  concerning  his  inheritance,  and  counts  •f  4  in  fpecial 
Ihewing  how,  &c.  The  defendant  at  to  x  pleaded  rt'deiivery  in  another  tetcnty^  and  at  to  the  ^0  the 
^vr it  Abated f  and  to  the  box  and  the  other  charters  he  waged  his  law^  and  the  law  was  received  with* 
•ut  challenge.     Br.  Ley  Gager,  pi.  68.  cite«  38  H.  6.  25. 

Gawdyheid,  '7,  Jn  faU  of  land  for  40 /.  the  defendant  may  wage  his  law  in 
ftouid  not  ^^^  °^  ^^ »  ^^  though  the  land  be  real,  yet  the  bargain  and 
be  admitted  contract  is  perf 07ml ;  per  Newton;  quod  nullus  negavit.  Br.  Ley 

thereto?  for    Guger,   pi.  87.    citCS  22  H.  6.  43. 

it  is  a  real 

contra^ ;  but  all  the  other  juftices  e  contra ;  whereupon  it  was  ruled,  that  he  (hould  make  his  law, 

1^.  Cro.  E.  750.  Pafch.  4'  Elir.,B..R.    Miller  v.  Eaibcrowe. Cites  2&  H.  6.  4^.  34E.  i. 

iSE.  a,  31E.  3.34H.  6.  tit.  Ley.  28,45,  7».  73- 

8.  In  dehty  if  a  man  leafes  a  chamber  to  another,  or  his  friend, 
mnd  takes  him  or  his  feme  ^nd  fon  to  table^  rendring  for  riie  faid 

chamber 


tei 


chamber  and  tabling  6  s,  a  weehy  the  defendant  cannot  wage  his 
law.    Br.  Ley  Gager,  pi.  58.  cites  9  £.  4.  i. 
9.  &  of  leuOT  rf  a  manor Jtored  with  beafts.     Ibid.  Contra  of » 

Setfii  rettJrhig  rtnty  Vfithgut  Und^  the  defendant  may  wage  his  law  in  debt  for  the  rent.     Ihid* 

(G)  In  what  Action  it  lies, 

[i.  T  N  a£Hon  upon  the  cafe  againft  a  furgeon,  becaufe  he  under"'  S.  P.  Br. 
-■■  took  to  cure  him  of  his  hurt,  and  did  itfo  negligently  that  he.  'j*y^^»g«'' 
is  maimed,  the  defendant  may  wage  his  law.  48  E.  3.  6.  Curia,  s.  c.  but 
Becaufe  it  is  notfuppofedm  i*f  armis  nor  contra  pacem,  the  pUin- 

..     -,-  ,  ,  tiffoh'crcdto 

demur  in  law,  and  therefore  the  defendant  put  himrelt  upon  the  country  |  but  note  that  at  this  day  a 

Ban  cannot  wage  his  Uw  in  aSion  upon  the  cafe* 

[2.  In  an  attachment  upon  a  prohibition  the  defendant  cannot  Br.  Ley  Ga. 

wage  his  law,  that  he  has  not  fued  againft  the  prohibition,  be-  *5'»  P^  ^^* 

caufe  the  writ  fuppofes  him  to  do  it  contra  pacem,     18  E.  3.  4.  ^'"*    \^l 

2  E.  3.  35.  b.  adjudged.     Contra  in  time  of  E.  i.  69.  ad-  tra.— 

iudged.l  •  A"d  by  the 

reporter,  be. 
caufe  he  comes  bycapias,  heought  not  to  have  his  law;  for  rex  eft  pan  for  the  ccntempt^  r  x^  t 
&c.  Br.  Ley  Gagcr,  pi.  5^.  cites  24  E.  3.  39.  and  18  E.  3,4. — And  ii  is  a  con-  L  ^^  J 
leapt  ot  the  King.   Ibid.  pi.  17.  cites  44  E.  3.  32. 

m 

3.  In  writ  of  detinue  of  charters ^  a  man  Ihall  not  wage  his  law. 
Br.  Arbitreifient,  pi.  2.  cites  9  H.  6.  60. 

4.  In  adion  of  debt  in  London  upon  a  concejftt  folvere  to  pay ^  the 
defendant  may  wage  his  law,  though  it  be  a  cujlomary  dBion,  Br. 
LeyGager,  pi.  69.  cites  38  H.  6.  32. 

5.  Debt  againjl  an  abbot ^  of  a  contraB  between  him  and  the  pre^  Br.  Ley  Ga- 
deceffhrof  the  abboty  and  averred  that  the  ftuiFcame  to  the  profit  ^f*^'  P^'  '°7- 
of  the  houfe  ;  the  abbot  tendered  his  law,  but  could  not  have  7.^^ 2.' 3.  ' 
it ;  for,  per  Brian,  he  had  not  notice^  nor  was  party  to  the  con-  Contra  per 
traa.    Br-  LeyGager,  pi.  loc.  cites  i  H.  7.  ic.  *"  ^^^  H- 

i         o     ^  r  J  i       J  rices  except 

Brian ;  for  the  ivrit  h  intheMet^  and  not  in  theJetiftef,  as  againft  executors. 

6.  But  in  di^bt  upon  a  recovery  in  ancient  demefne  the  defendant 
may  wage  his  law.     Ibid. 

7.  So  of  baron  and  feme  of  the  debet  of  the  feme,  they  may 
wage  their  law,  for  there  is  notice  of  it  in  them.  Ibid. 

8.  If  a  man  recovers  damages  in  writ  of  right,  or  other  aft  ion 
in  ancient  demefne^  and  brings  debt  of  the  datnages  recovered y  the  de* 
feodant  may  plead  nul  tiel  record,  and  it  (hall  be  tried  per  pais, 
and  the  defendant  (hall  not  wage  his  law.  Br.  Court  Baron, 
pi.  I.  (bis)  per  Littleton  \  but  Brooke  fay*  qugerc  inde. 

9.  In  debt  for  money  won  at  play  y  the  defendant  was  allowed  to 
▼age  his  hw.    Bulf.  i86«  Pafch.  10  Jac.  Harrifon  v.  James. 

Ga  (H)By 


66  le^  <^i^eit. 


Fol.  109. 


(H)  By  other  Hands.     Bailment^  ContraBi 


S.  p.  Br.  *[i-  JF  deihiuehc  brdught  agatnji  fuccejfor  dean  upon  hailnuntU 
Ley  Gagcr,         -■■  A/j  Arr^^r</^r,  thc  law  lics.  44  E.  o.  41.  b.  Curia.1 

pi.    19.  cites  ""  ^    ^  . 

5.  C.  Brook  fays,  and  fofee  that  he  (hall  not  be  In  a  woiTe  cafethaCn  his  predeceflbr ;  and  after  tht 
plaintiflTcotfff/^^  of  certain  charter xfpecialy  and  no  mention  was  in  the  writ  of  any  *  fpecial  chart)er« 
but  in  the  count,  and  upon  this  the  defendant  tendered  his  law  again,  and  was  oufled;  and  fofee  a 
difference^  where  he  counts  of  a  ibarterfpeeiai^  and'whtTe  of  a  cbeft  fealed  ^uitb  charttn.^-*  Ofi^ 
(Servic.) 

Br.  Ley  [2.  Thc  abbot  may  wage  his  law  of  a  contraS  made  by  bis  am^ 

Gager.pl.       ^i  46  E.  3.  10.] 

54.  cites  15  6  T  ;>  J 

£.  4. 16.  accordingly,  per  Brian ;  but  per  ChAke  it  ia  all  one.   10  E.  4.  5. 

•For  the  [3.  Thc  abbot  fliall  wage  his  law  in  debt  upon  contraB  made 

fc'^ea*!**  ^y  '^^  ^^^"'  ^^  ^*^  vacation.  13  H.  7.  J.  *  Upon  a  receipt  bf 
one  pcrfon     the  ba/ids  of  the  feme  of  plaintiff",  ley  gsiger  lies;] 

in  law,  ahd 

therefore  it  is  the  immediate  receipt  of  the  plaintiff  himfelf.    Br.  Ley  G^er,  pi.  54.  cites  156. 

4. 16.  S.  P.  Co.  Litt.  295.  a. 

[4.  If  a  monk  makes  contraB  as  officer  of  the  abbots  and  ajUr  is 
made  abbot y  he  may  wage  his  law  of  it.     46  £.  3.  10.  b.] 

[l5.  If  iwy  attorney  general  to  retain  fervants  retains  afervant  fif 

certain  wages,  and  he  brings  debt  againjl  me  for  the  wages  I  may 

wage  law;  yet  contrary  by  the  hands  of  th&  attorney.    46  ,£»  3. 

10.  adxmhea^] 

for  both  are       [6.  In  account  by  abbot  upon  refceit  by  hands  of  a  commoignt  the 

tr^Z^    law  lies.     13  H.  4.  8.  2  H.  5..  2.  b.  Curia.) 

corp.^ration,  ▼is.  the  abbot  and  the  monk ;  per  Brian.     B^.  Ley  Gager,  p$.  92.  cites  5  E.  4.  5%  ■ 

Co.  I.itt.  195*  a. 

[    67      *      [7.  In  account  by  baron  upon  reaeipt  by  hands  of  the  feme  plain-' 
Br.  Ley       tiffxht  law  lies.     13  H.  4.  8.  2  H.  c.  3.   Curia.] 

Gagcr,  pi.        "^ 

92.  cites  15  E.^4.  t6. — Co.  Litt.  29^.  a. S.  P.  adjudged ;  becaufe  a  receipt  by  the  hands  of  the 

wife  of  the  pkintiS*,  or  defendant}  is  all  one  £as  aj  receipt  by  their  own  hands.     Cro.  £.  ^19.  HilL 
45  Eliz.  C.  B.  Cojdricli'&  Cafe. 

Br.  Ley  [8.  In  detinue  upon  ddlivery  by  other  hands,  the  law  lies^  becaufie 

Gagor,pi.  I.  j^^  £j,^||  jjQ^  j^.^^^^  anfwer  :o  the  bailment,  but  to  the  detinue* 

Cites  16  xl.  _  -IT      ^  1-1 

%.  3.  pL  47.  18  H.  8.  3.  8  H.  6.  10.  b.j 

cites  21  H. 

6.  30.- S.  P.  becaufe  ilic  df:tinet  Is  the  ground  of  the  aftion,  and  the  bailmea^  dioiigh  it  be  b| 

anviher  handi  i«  but  the  conveyance,  and  not  tr^verfable.     Co.  Litt.  295.  a. 

For  they  are       [p.  So  ill  detinue  againjl  executor  upon  bailment  to  the  tejlator^ 
foMhc^bfu-   ^^^  ^^^  '^^^>  becaufe  he  is  charged  partly  of  his  own  detinue* 

went  but  by   3  H.  6.  38.] 

llleiroAn 

pifiiVlfton;  fftr  where  they  (hill  be  charged  at  executon,  tbey  anaot  wife  tltdr  Uw;  Kccaaft  of 

•4«ihtf  \  %(X  a  nuA  uaavt  w^ge  his  ia^v.    Br,  iey  G^er»  pi.  ^9.  cites  %•  C« 

[lo.  But 


f  10.  Bui  othcrwife.it  is  in  account  upon  bailment  by  other  handsy  ^f*  W 
for  there  the  rcfccit  is  traverfable.     8  H.  6.  10.  b.  18  H.  8.  3.]    ^j'^.f  ,Vi.^" 

3.  j.,.._^.  p.  bccaufe  the  receipt  it  the  ground  of  the  a&ion,  which  lies  not  in  privity  between  tiie 
plaintiff  and  defendantt  but  in  the  notice  of  a  third  perfon.     Co.  Litt.  295.  a. 

• 

f  1 1.  In  debt  upon  arbitrement  by  executor  upon  fubmiffton  and  Co.  Litt. 
flwardin  life  ofteJlatoTy  the  law  does  not  lie,  becaufe  by  other  ]^\y^J^n' 
hands.     Contra  8  H.  6.  5.b.  admitted.]  an'aaion  of 

debfupon 
an  aibitrement  by  the  bailment  of  another's  ]>ands,  the  defendant  (hall  wage  his  Uw;  becaufe  th« 
debt  is  the  ground  of  the  i^ftioni  and  the  ^ontrad»  (hough  it  be  by  another  handi  is  but  the  convey* 
ance»  and  not  traverfable. 

[12.  In  detinue  againft  executor  upon  bailment  to  the  iejlator  thd 
law  lies,  becaufe  he  is  charged  of  his  detinue,  11  H.  6.  40.  b. 
admitted*]  '        * 

[13.  In  debt  againjl  executor  upon  a  borrowing  by  thetejlatgr^  the  Whercfo. 
law  docs  not  lie,  becaufe  the  contract  [was]  made  by  other  iJcharmedlf 
hsinds.    Contra  17  £•  3*  i*^0  executor  w 

adminii^ra* 
tar,  he  (ball  not  wage  his  law;  for  no  man  (hall  wage  hii  law  of  another  man's  deed,  but  in  caf9  «{ 
a  (iicceflbr  of  an  abbot  \  becaufe  the  h9Mfe  qever  dies.     Co.  Litt.  295.  a. 

[14.  In  debt  by  executor  upon  a  contra^  made  to  the  tejlator^  the 
law  lies  though  it  is  made  by  other  hands.  29  E.  3.  36.  b. 
adjudged.] 

[15.  If  an  executor  brings  detinue  of  chattels  of  the  bailment  of 
his  tefatory  the  defendant  may  wage  his  law,  though  it  be  by 
other  hands.    Becaufe  in  a  detinue  upon  bailment  by  other 
hands,  the  defendant  fhall  wage  his  law  \  for  the  bailment  is  not 
traverfable.     Contra  2  E.  2.  Fitz.  Ley.  $6.1^ 

16.  Debt  againft  an  abbot y  and  counted  of  a  fale  of  10  oxen 
to  his  predecejbry  which  came  to  the  ufe  of  the  houfcy  and  the 
defendant  tendered  his  law ;  and  Newton,  Pafton,  and  Afcue  J. 
doubted,  inafmuch  as  it  was  of  another's  contraS,  whether  he 
fiiall  be  permitted  to  make  his  law  ?  Quere^  for  the  contra£l  is 
not  properly  the  matter,  but  the  fale  to  tSe  ufe  of  the  houfcy  which  • 
lies  in  notice  of  Pais.    Br.  Ley  Gager,  pi.  46.  cites  2 1  H.  6.  23. 

17.  By  the  4  to*  5  ^nna  16.  it  is  enafted^  That  ^ftions  of  ac-^ 
count  may  be  brought  againft  a  bailiff  or  receivery  for  receiving 
more  than  his  juft  fhare,  and  an  a«ion  of  account  was  brought 
upon  this  ftatute,  againft  defendanty  as  bailiff  ad  merchandizandum^ 
who  waged  his  law ;  and  upon  demurrer,  it  was  obje£ted  that 
wager  of  law  would  not  lie  againiL  a  bailiiF  ad  merchandi- 
zandum  ^  but,  if  a£tion  had  been  brought  againft  a  receivery  and  ^   <S8     ] 

plaintiff  d^d  not  fbew  by  whofe  hands y  the  wager  of  law  would  lie, 
and  fo  it  was  adjudged  in  this  cafe  for  che  plaintiff.  8  A(od«  202^ 
Tpi»- 10  Geo.  1 7^5.    Page  v,  Barnes, 


<^% 


a)»r 


68  iLe?  <i^asfer» 


(I)  By  other  Hands, 

S.  p.  but  in  l[i.T  N  account  t^on  receipt  by  other  hands j  the  law  does  not  Be. 
TtA       -^  »y-  lo  El.   265.  2.  29  E.  3    26.  b.  36.  30  E.  3.   19.  22 

receipt  by  the  H.  6.  39.  I3  H.  7.  3.  33  H.  6.8,  D.    21  E.  4.  55.  b.    18H.  8.  3. 

dtfendantt  Becaufc  thc  reccipt  is  traverfable  in  this  action.  lo  £•  4.  8* 
'^/.tf^f  34  E.  3-  Fitz.  Ley.  6i  ] 

of  the  plaintiffs  the  defendant  may  wage  his  law ;  for  the  baron  and  feme  are  one  perfon  in 
law,  and  therefore  'tis  an  immediate  receipt  ofthe  plaintiff  himfelf.  Br.  LeyGager,  pi.  5^,  cites  i  5. 

E.  4.  '6.  2  Saund.  6.  i  Mod.  681    per  Holt  Ch.  J.  — ; In  account  brought  agaiaft 

receiver,  as  hwine  received  by  the  hands  of  the  plaintiff,  wager  of  law  will  lie.  But  if  by  the  hands 
of  a  third  perfon,  it  lies  nat ;  btcaufe  it  appeart  from  the  nature  of  tlie  action*  that  a  third  ferfmt  emM 
frove  the  receipt ;  per  Holt  Ch.  J.  12  Mod.  679. 

[2.  In  account^  if  defendant  before  auditors  pleads  payment  by 
other  hands  J  the  plaintiff  (hall  not  wage  his  law  of  it.     29  £• 

3-  36O 

[3.  In  debt^  if  the  plaintiff  fuppofes  that  the  defendant  owed  f9 

him  10/.  which  he  delivered  him  by  the  hands  offuch  a  oncy  to  repay 

atfuch  a  day^  at  which  day  he  did  not  pay  it,  the  defendant  may 

wage  his  law.     29  E.  3.  26.  b.  adjudged.] 

[4.  So  if  a  man  fells  goods  for  a  certain  ftim^  and  delivers  them 
'•  by  the  hands  of  his  fervant^  and  after  brings  debt  for  the  fum  upon 
the  contra5ly  the  defendant  may  wage  his  law ;  becaufe  the  con- 
traft  was  not  made  by  *  other  hands  5  for  the  delivery  of  thc 
goods  after  the  contradl  is  not  any  caufe  of  aflion.  29  £.  3. 
36.  adjudged.] 

[5.  In  a  debt  \{  plaintiff  counts  upon  a  contraB^  fcilicet,  that  de^ 
fendant  owes  him  10  /.  for  certain  goods  fold  to  him  by  J,  S.  hUfer^ 
vanty  the  defendant  may  wage  his  law ;  for  he  has  counted  (as 
he  ought)  that  he  himfelf  fold  the  goods  by  his  fervant,  fo  that 
the  contraG  was  made  to  the  plaintiff  himfelf.  30  E.  3.  19. 
adjudged  24  E.  3.  Ley.  63.] 
Br.  Ley  [(5.  In  a  dctintiCy  if  the  plaintiff  counts  of  a  bailment  of  certain 

Ai'^dtes  8  ^'^^^  ^y  ^^^'^^  hands.  The  defendant  (hall  have  his  law  5  for  he 
H.  6.  10.—  ihall  not  have  any  anfwcr  to  the  bailment,  but  he  ihall  anfwer 
Ihtrfafin  to  the  detinuc.  18  H.  3.  3.  32  H.  6.  12.  13  H.  7.  3.  33  H, 
IfXt      ^'  8-  ^-  34  E.  3-  -Pitz.  Ley.  61.] 

that  in  a  de^ 

eiat.  ;n  detinue,  the  Bailment  it  no  necejfary  ingreditnt^  and  the  plaintlfT,  by  alleging  an  unne* 

ccl^aiy  thing,  (hall  not  bar  the  defendant  from  waging  his  law;  for  if  in  detinue  the  fiefendaat 
ihouid  pl<i:d  Ttibil  deiinet^  and  put  himfelf  upon  the  country,  and  upon  trial  it  appears,  that  the  de-^ 
f tn dan t  found  the  go  dx^  iol^ead  of  having  them  by  the  bailment  of  a  third  perfcn,  yet  the  piainttflT 
(hall  recover;  fo  tfic  ^ift  ot  the  adion  is  not  the  delivery  of  the  goods,  but  the  detainer  is  theonly 
inate:.ai  partof  the  adicn,  and  the  wh(  Je  point  is,  whether  he  detained  the  goods  ;  and  thatisamic^ 
ter  of  fecKccy  ;  per  Holt  <^  h.  J.  12  Mod.  6S0.  In  Cafe  of  City  of  Loudon  v.  Wood. 

Br.  Ley  ^  [«j.  In  aftion  of  debt  upon  a  contraB  by  other  hands ^  the  defend- 

^•'eT'^'sH!  ^'^'^  may  wage  his  law  j  becaufe  he  ought  only  to  anfwer  thc 
8. 3.       '    debt.     18  H.  8.  3.     34  E.  3.  Fitz.  Ley.  61.] 

[8   If 


[8.  If  an  e^tecutor  brings  an  account  againfl  another^  as  receiver 
h  the  hands  oftejlator^  the  defendant  cannot  wage  his  law,  that 
it  never  vjos  receiver  of  the  money  b^  the  hands  of  the  tejlator.  For 
this  is  a  refccit  by  other  hands,  though  the  executor  reprefents 
the  pcrfon  of  the  teftator.  Dy.  2  El.  185.  60.  Per  Cur.  fee  the 
precedent  of  this  pleaded  New  Entries  Accompt  48.  and  there 
cites  this  book,  that  he  was  oufted  of  his  law,  when  he  came  [  (Sp  3 
to  make  it.     7  E.  3.  47.  Vfde  2  E.  a.  Ley.  56.] 


(K)  What  Perfon  may  wage  the  Law. 

becaufe  he  cannot  Co.  Lite. 


4o.b.  38E.  3.  8.b.]  ^^^L*' 


[x.  A  N  infant  (ball   not  wage  bis  law^  b 

'^'  make  oath.    1 1  H.  6.  40.  b.  38  £73.  •.  «.j  g    p  ^^ 

therefore  by  the  bcft  optaioQ,  where  detinue  it  kt  ought  agatnftt^if%  atexecut§rs^andom  is  an  infant^ 
and  dtioy  offer  their  law,  tkey  (hall  be  compelled  to  the  general  illue  ad  patriam.  Quaere  iode.  Br. 
1^7  Gager,  pi.  ici.  cites  1 1  H.  6.  40. 


[2.  &  where  two  ought  to  have  their  law,  and  one  is  under  age^ 
both  fhail  be  oufted,  becaufe  the  infant  cannot,  and  both  ought 
to  join  in  plea.    1 1  H.  6.  40.  b.] 

[3.  A  man  who  is  dismb  and  not  deaf  may  wage  his  law  of 
nofhj'ummonsj  and  make  it  and  (hew  his  ailent  by  (igns.  18  E.  3. 
53.  adjudged.] 

[4.  In  an  account  if  the  defendant  before  auditors  pleads  pay^  Sec  (B) 
mentj  or  othtr  thing  given  in  fatisf action ^  t\it  plaintiff  may  wage  P^' .  3* 
bis  law  of  it,  though  he  be  plaintiff.  29  E.  3.  36.  30  E.  3.  4.  b.] 

5.  Tenant  who  is  fummonedby  onefummoner  where  there  ought  to 
be  twoy  may  wage  his  law  of  non  fummons,  according  to  the  law 
of  the  land ;  but  the  vouchee fhall  not  wage  his  law  of  non  fum-- 
mons  upon  the  writ  of  fummons.  Br.  Difceit,  pi.  11.  cites  50 
L  3. 16. 

6.  In  formedon  againjl  a  feme  who  made  default,  and  grand 
cape  ijfued  returnable  1 5  Mich,  before  which  ^'Ayfhe  took  baron ^ 
and  at  the  day  appeared  and  waged  her  law  of  non  fummons;  and 
the  feme  made  her  law  alone  without  her  baron^  and  the  writ 
abated.     Br.  Ley  Gagcr,  pi.  32.  cites  12  H  4.  24, 

7.  He  who  is  attainted  of  anyfaftty^  or  is  perjured^  fhall  not   Co,  Litt. 
wage  his  law.    Quod  Nota  Bene.  Br.  Ley  Gagcr,  pi.  81.  cites  a95«  »• 
33  H.  6.  32.  per  Litt. 

8.  Debt  was  brought  againfl  J*  R.  de  W.  in  Com,  L.  Chap^ 
man  ;  the  drfendant  appeared  by  his  attorney^  and  offered  to  wage  his 
law,  and  effoigned ;  and  at  that  day  the  plainciiF  appeared,  and 
the  defendant  being  folemnly  required,  one  f  ij.  ca.fie  to  an- 
fwcT  the  plaintiff  as  defendant  in  that  a<ftion,  in  his  fn'^per  per* 
finj  and  offered  to  wage  his  law  ;  the  plaintiff faid^  that  f,   R. 

now  appearing  to  wage  his  law,  ought  not  to  be  admitted,  be- 
caufe the  fail!  J.  R.  //  not  that  per/on  which  the  plai '.tiff  profecutes  : 
for  this  y.  R.  who  appears  is  J.  R.  de  W.  in  Ccm.  L.  Junior^ 
Chapman^  and  lie  whom  the  plaintiff  profccutes,  is  J.  R.  dc  W. 

G  4  ill 


69  iLe^  (f^agetf* 

in  Com.  L.  Seniory  Chapman^  both  of  thcm,  at  the  purchafiflg 
Ae  plaintiff's  writ,  living  at  IV.  and  that  he  agreed  viththe  de^ 
fendant  fo  to  do,  tfierefore  becaufe  J.  R.  de,  &c.  hath  not  ap- 
peared to  wage  his  law,  prays  judgment :  the  defendant  con- 
fejfesfuch  mattery  and  fays,  that  he  believing  that  the  writ  was 
profecuted  againft  him,  appeared  by  his  attorney,  and  ofiercd  to 
wage  his  law,  and  prays  to  be  difckarged  of  the  debt ;  and  the 
other  J.  R.  being  exaded,  appeared  not ;  and  the  court  would 
advife  ;  but  no  judgment  for  the  plaintiff,  3rownl.  55.  citc^ 
Mich.  4  Ed.  4.  Rot.  144.  * 

9.  Executors  cannot  wage  their  law  \  per  Brian  and  Littleton. 
Br.  Examination,  pi.  22.  cites  20  £.  4.  3. 

I  o*.  In  account  \  the  defendant  upon  his  account  alleged  tallies 
of  the  plaintiffy  by  which  he  had  received  certain  of  the  monejy  and 
the  plaintiff  Huaged  his  lawy  that  they  nvere  not  his  tallies  ;  and  it. 
was  admitted;  and  fo  fee  that  the  plaintiff  mzy  wage  his  law, 
and  by  it  fhall  charge  the  defendant.  Br.  Ley  Gager,  pL  40. 
cites  "21  £.  4.  49. 
[70  ]  II.  A*  bailiff  mzy  not  wage  his  law,  but  a  receiver  m^j, 
s- C.  cited    Cro.  El.  790.  Mich.  42  &  43  Eliz.  C.  B.    Shyfield  v.  Barnficld. 

•  S.  p.  For  it  is  a  matter  t;riable  per  pais.  Cro.  E.  579.  Archer's  C^fc— ■<^: — S.  P.  per  Holt 

Ch.  J.  and  fays*  the  reafonthe  book  gives,  is»  becaufe  it  is  in  the  realty ^  and  he  faid,  that  is  as  much 
as  to  fay,  as  becaufe  it  is  notorious  tq  the  country ;  becaufe  the  country  takes  notice  of  his  looking 
after  the  manor}  and  they  have  thereby  an  opportunity  of  knowing  that  he  received  (lia  rentSi  kc^ 
Ift  Mod.  681. 

Brownl.  53.        12.  A.  brought  debt  upon  joint  contrary  againjl  B.  C.  D.  and 

anw'of  ^' — ^*  '^^^  outlawedy  B,  C,  and  Z).  appeared  by  a  joint  fuperfedeas. 

Easing.  B.  tendered  his  lawy  that  he  with  the  reft  did  not  owe.— C.  and^ 

TON   V.  p.  plead  ml  dcbent  per  patriam^     It  was  infilled  that  B.  fhould  not 

ai"*nd*th*  ^^  admitted  to  his  law  alone,  becaufe  tliey  were  all  charged  a$ 

the  appear-  onc  defendant,  being  for  a  joint  debt,  and  fo  tliat  they  nxuft  all 

ing  by  a  anfwcr  together.*     But  this  was  held  to  be  unreafonable  ;  for  if 

fedcas^"^!!'  f^»  ^^^  ^^  joining  [others]  with  me,  as  joint  defendants,  I 

not  hinder,  Hiuft  be  fubjcft  to  thcji  plca,  though  they  would  confefs  the  ac- 

but  th.it  tion  ;  and  though  defendants  may  not  fever  in  dilatories,  yet  iq 

i^rv  Tn^  ^^^^  ^^^y  may.     And  after  divers  motions  and  precedents  pro-: 

plea. duccd,  B.  was  received  to  his  law,  and  the  plaintiff  nonfuitedf 

Hutt.26.  Hob,  244.  Eflington  v.  Bourcher. 

Mich.  iS 

Jac.  S.  C.  by  name  of  Easing  ton  v.  Boucher,  and  there  mentions  feveral  precedents,  imm 
whereof  was  Hill,  i^  J.tc.  Rot.  841.  Fleet  v.  Hi^aRIsoN  and  Rkook..  VVhere  F.  brouj^t 
debt  againl^  H.  and  B.  upon  an  emllTent,  and  U.  waged  hii>  law,  and  judgment  againft  Brook,  by 
nihil  dicit.  Et  quia  convenicKS  efi  qu^^i  judicium  de  loqufla  pr^diSia  unicum  Jit  ^trfut  fr^diBn 
Ifaac  &  Jaeobum^Ji  contifigat  ipfum  jfacoh  de  p€rfciend,  legem fuamfradi Bam  de^ccre^  ideopari 
cat  in  judicium  inde  verfus  pra:falum  ffuac  reddendum  quouf^ue  pradiEius  Jetolin  legtm  pr^diHam. 
ferjiceret^Jix'e  inde  deficeret :  <S  pofita  praeditlut  jacobus  perfeeit  legem fuam,  Ideo  c^nfideratum 
eft  per  Curiam  quod  pradiSfut  querent  nihil  capiat  per  breve Juum  prtediElumfedftt  be  mijerturdim  pr^ 
filjo  clamore  Jyo  inde^  &  quod  pradlBus  Jacobui  eat  indejine  die,  Aud.a^ccordi^g  to  this  prece(Uitf 
it, was  agreed  per  Cur.  (hat  fo  it  ought  to  be. 


t 


(K.2) 


%t^  ««ge?.  ^ 


(R.  ^)  By  Attorney^  In  what  Gafcat 

I»  pRMCIPE  quod  ircddat ;  the  tenant  made  default  after  ap^  Bttt  in  fn^ 
^    pearancey  by  which  petit  cape  iffuedy  at  which  day  he  ap^  *^* S^"^ 

SWTirf  hy  attorney^  and  the  attorney  waged  tie  law  -,  quod  nota.  wagcrofii«w. 
r.  Ley  Gager.  pi.  28.  cites  7  H.  4.  -).  fmrnmettt 

^  /  -^  fliall  be  by 

the  tenint  in  perfon,  and  not  hj  attorney ;  therefore  the  attorney  (hall  not  be  eflbigned  at  the  day,  but 
tbetenanthuofelf  in  fain9f  loiingfeifin  of  the  Ijmd  by  l^ii  default.   Br*  Ley  Ga^ri  pi.  ao.  cite 


(L)  Agamjiwhom  it  "ties, 

• 

j[i-  T  N  an  eiBlon  brought  by  the  Prince  of  Wales  the  defendant 
"■•  fliall  wage  his  law.    34  E.  3.  Ley.  82.] 

2.  In  debt  brought  by  merchanUfiranger\xXv^%  not.    Pahn.  14. 
Arg.  cites  5  E.  2. 

3.  Where  one  is  indebted  byfpeciahy  to  a  man  attainted  the  King  A  nsB  caifr 
fliall  have  it,  &  e  contra  if  it  be  without  fpecialty ;  for  there  j°^^JS^ 
^e  debtor  may  wage  his  law  againft  the  perfon  attainted,  con-  the  Kiof. 
tra  againjl  the  Aingy  though  it  was  upon  contra ff  only  ;  and  there-  Qh«*  «<*» 
fore  he  fliall  not  be  in  a  worfe  cafe  than  he  was  before,  and  fo  ^J^,^ 
the  King  fhall  not  have  the  debt ;  per  Hamm  and  Holt,  quod  Kinghfarm 
non  negatur.     Br.  Ley  Gager.  pi.  25.  cites  49  E.  3.  5.  tyxhtn  dw 

defendant 
paootwage  his  law.     Br.  Ley  Gager,  pi.  7a.  cites  50  E.  3.  i.  4  Rep.  95.  b.  r     «t      "I 

ra  a  nota  ot  the  reporter  it  Is  faid,  that  in  every  quo  minus  in  the  Exchequer,  brought  L  7  J 
l>y  the  King'?  debtor  againftone  who  is  indebted  to  him  upon  iimple  contract,  the  defendant  (halL 
aot  a4Tc  his  law,  for  the  benefit  of  the  King,  as  appears  in  8  H.  5.  Ley  66.  10  E.  3.  Ley  $%• 
10  H.  7.  6.  and  yet  there  the  King  is  not  party ;  a  fortiori  where  fuch  debtor  duty  is  forfeited  tothf 

K'ujg,  and  he  is  the  fole  and  immediate  party. For  de^t forfeited  t$  the  King  by  cvrnmon  law  tm. 

X«ey  Gager  lies.     Cro.  C.  187.    Morgan  v.  Green. 

4.  ^uo  minus  in  fcaccario  againd  him  who  ufurped  upon  the 
poffejfon  of  the  King  which  was  leafed  to  the  plaintiffs  fo  that  he 
could  not  pay  his  farm  to  the  King,  the  defendant  may  wage 
nis  law,  as  appears  in  a  fliort  note  diere,'  where  it  is  faid,  that 
ia  4  £•  4.  it  was  adjudged,  that  a  man  may  wage  his  law  ^n  a 
^  minus :  but  contra  anno  8  H.  5.  tit.  jLey.  p.  66.  in  Fitz. 
which  was  agreed  for  law  35  H.  8.  Br.  Ley  Gager,  pi.  102. 
cites  32  H.  6.  24. 

5.  In  debt  9y  affignee  of  commlfftoners  of  bankrupts  the  defend- 
ant pleaded  nil  debet,  and  waged  his  law.  And  the  Court  held 
that  he  might,  though  the  intereft  and  power  to  fue  in  his  own 
name  be  good  to  the  plaintiff  by  the  ftatute  of  bankrupts.  But 
othcrwife  if  the  duty  itfelf  had  been  originally  due  by  the  ftatUte* 
Noy.  X 12.  Ofbome  v.  Brad&aw.  cite$  lo  H.  7.  i8. 

.  <).  If 


6.  If  an  infant  be  plaintiff  the  dtfendant  fliall  not  wage  hit 
law.    Co.  Litt.  I  ^5.  a. 

7  An  a^i-ion  doth  not  lie  a^g^nft  aa  exBcutor  upon  a  ceoicei&t 
folvere  of  the  t?f!ator  upon  a  fpecial  cuflom  %  per  Roll.  Ch.  J» 
For  this  would  be  to  charge  an  executor  in  an  adion  of  'debt» 
where  he  may  hj  the  law  wage  hu$  law,  and  an  adion  of  debt 
lies  not  againft  an  executor  upon  a  fimple  contrafi  made  by 
the  teftator.  Adjornatiir.  SiL  199.  HilU  1649.  ^  {L.  Hodgjet 
¥•  Jane. 

g  Ctoi«r     (M)  In  what  Cafes  it  lies^^r  a  collateral  ReJpeSl. 

^I.  T  N  detinue^  \(  defendant  qclnoivledges  tie  detinue  in  pleadings 
-*■  he  cannot  wage  his  law.  39  E.  3.  9.] 
[2.  If  A.  delivers  money  to  B,  to  deliver  over  to  C.  and  after  if, 
hrings  account  againft  £•  and  he  pleads  never  his  receiver  to  render 
account^  he  fhall  not  wage  his  law  \  becaufe  his  refccit  was  con- 
ditional whether  to  account  or  not.  M.  13  Ja.  B-  between 
Bedle  and  Pilgrim  adjudged.  (It  feems  it  is  intended  that  he 
ihall  not  wage  hislaw^/^^  he  had  delivered  it  over;  becaufe 
Upon  this  iiTue  he  cannot  give  it  in  evidence,  but  ought  to  plead 

it  fpeciallyO] 

[3.  In  a£bion  of  debt  againjl  baron  for  wares  bought  by  his  feme 
^^^^^  wiih^st  the  affent  of  the  baron  for  her  appareU  the  baron  (hall  not 
9.  P  "Pof  '  ^2ig^  ^"^  ^^ »  becaufe  *  it  may  be,  that  this  was  neceffary  op* 
«fa«n  the  parelf  and  it  may  be  e  contra,  and  fo  a  matter  in  law  which  the 
•w"'^  ^f  baron  by  his  wager  of  law  (hall  himfelf  determine.  Dubitatur. 
Jj^^'*»  M.  13  Ja.  B.  Sir  Thomas  Gardiner's  Cafe.} 

^ttitb  matttr 

y/cw,  there  ought  to  ht  no  wager  of  Uw ;  for  that  were  to  fwear  ta  the  law ;  per  Hatiel  }•  1 2  Mod. 

'£71.  io  Cafeof  tht  City  of  London  y.  Wood. 

4*  A  man  retained  an  attorney  for  his  mafter  for  10/.  per  awk 
by  deed  ;  in  debt  by  the  attorney^  the  majler  may  wage  his  law.  Br. 
Ley  Gager,  pi.  95.  cites  46  E.  3.  10. 

5.  But  if  the  mafter  makes  the  fervant  who  retained  his  executor 

by  deed,  and  dies  j  there  in  debt  by  attorney  againft  the  executor^ 

he  cannot  wage  his  law  by  reafon  of  his  proper  deed.     Ibid. 

[    72    ]     6.  And  per  Perfey,  if  the  *  butler,  or  other  monk,  who  is  an 

•Orig.  (Ce-  officer  in  an  abby,  makes  a  contraB  for  ftufF  which  comes  to  the  vfe 

^S^njlhr    ^f^^  houfey  the  abbot  cannot  wage  his  law.     Ibid. 

fkme  officer  • 

he  aftermade  Mou  he  may  wage  his  law.  Ibid. — But  Finch,  denied  it,  and  faid  that  the  abbot  may 
wage  his  law  of  the  contra^  of  his  monk  ;  and  the  fame  law  of  the  iaroA  aftkecMtraB  ^his/em. 
And  Brodt  fays,  the  law  fecma  to  be  with  Finch.     Ibid. 

7.  In  debt  upon  a  buying^  the  defendant  tendered  his  law  ;  the 
plaintiff  faid,  that  the,  defendant  in  the  fame  aftion  confeiTcd* 
the  buying,  and  that  it  was  to  tlic  ufe  of  the  King  »  and  the 

7  plaintiff 


cSadntlff  faid,  that  it  was  to  kb  own  proper  ufe,  and  the  de» 
feodust  had  aid  of  the  King,  and  fo  the  Duyinff  confefled,  judg- 
ment iftfae  law  Sec,  and  yet  the  defendant  had  his  law ;  the 
reafon  feems  to  be  becaufe  it  may  be  that  be  tad  paid,  Br.  Ley 
Gager,  pL  30.  cites  7  H.  4.7. 

8.  The  defendant  upM  exatmnation  wzgedhis  law  in  debt  upon  Br.  Exani. 
arrears  of  account,  becaufe  the  matter  lies  not  in  account,     Br.  Ley  ^***<'n»  P*- 
Gager,  pL  33.  cites  14 H.  4.  19.  il.-JTJ.^ 

mnears  of  acecunt^  the  dffendant  tendered  his  law,  and  frajfed  that  thf  p/alntifit  tMamined,  9aii$  , 
1m  wai,  ui6/.Mnd  tlhit  it  tuas/or  debt  uponcontraQ^  and  therefore  it  lies  not  in  account,  for  it  wai 
always  certain ;  by  which  the  plaintiff  was  moved  to  amend  his  entry,  and  would  not,  wherefore  thf 
defendant  made  his  law  immediately  with  12,  of  which  ont  t<;«i  cbaiiiHged fiwnonmgef  and  adjudged 
Of  full  a^  by  inrpe^ioB,  and  fo  the  taw  admitted.     Br.  Ley  Gager,  pi.  42.  cites  S  H.  6.  15. 

9.  Debt  upon  arrears  of  account  before  auditors  afligned,  the  de*  •This  in  all 
fendant  tendered  his  laiUj  that  he  owed  him  nothings  and  prayed  *  Brook''^ 
that  the  *  plaintiff  be  examined  whether  it  lies  in  account  j  and  defendant^ 
upon  the  examination  it  appeared  that  the  defendant  leafed  to  the  *»«*  it  feema 
plaintiff  an  hojery  and  fluff  and  at  the  end  of  the  term  theyac^  **iia^dff  a^ 
counted^  and  was  arrear  of  part  of  the  rent^  and  part  ^  the  fluff  was  cording  to 
rafted ;  and  therefore,  becaufe  he  might  have  had  debt  upon  Br.  Exami- 
thcleafefor  the  rent,  and  detinue  for  the  fluff,  though  it  be  worn  ^"|°h*^iJi^ 

or  wafted,  the  defendant  was  admitted  to  his  law.     Br.  Ley  s.  c. 

Gager,  pL  6.  cites  20  H.  6.  16.  a«  where 

the  defends 
ttat  faU^  that  he  rtued  him  nothings  and  that  be  vtai  ready  to  make  bh  iatu,  and  prayed  that  the 
plaintidfbe  examined,  and  uf>cH  fbe  *xaMi nation  J'atdy  that  it  tvas  before  one  auditor  only^  and  there- 
fcie  the  defendant  was  admitted  to  his  law,  per  Cur.   For  tht  Jfatute  mentions  ^before  auditors.  J  Br, 
Ley  Gager,  pL.  7.  cites  2o*H.  6.  16.  S.  C.  cited,  and  judgment  accordinj^ly.     Goldfb.  yc. 

pi.  4.  in  Boitock's  Cafe. 

10.  Detinue  of  two  writings  obligatory.     Per  Newton,  where  >^^p€r  ^ 
the  plaintiff"  declares  utfon  bailment  in  one  country  where  the  bailment  ''*^^°°»  >' 
Vfos  sn  another  country  the  defendant  may  wage  hts  law,  and  if  he  made  im 
will  not,  he  may  be  twice  charged  \  but  per  Markham  contra.  Mi4diefen. 
Br.LcyGagcr,pl.48..cites2iH.6.35.  »^,-^- 

in  EJfe»y  the^efendaiit  may  wage  hjs  law.     Br.  Ley  Gager,  pi.  4S.  cites  zi  H.  6.  35. 

I  f.  In  debt  for  one  horfe  fold  for  10/.  where  two  were  fold  for  S.  P.  Mo. 
thisfum^  or  e  contra ;  or  if  he  counts  of  a  cow  fold,  where  it  was  ^'st^ht 
a  robcy  defendant  may  plead  that  nihil  debet  mode  ^  forma  per  the  plaintiff 
fatriam^  and  the  jury  upon  evidence  thereof  ought  to  find  for  fuppofesthe 
the  defendant,  in  pain  of  attaint ;  per  Cur.  and  hence  it  appears  ^ontraa  ir. 

.,  ,  1.11  r  •  r         »    •  7  «      'tl/r'»  Dim 

that  he  may  wage  his  law  by  confcience  ;  lor  tts  another  contract,  mnd  defends 
Br  Ley  Gager,  pi.  gi.  cites  21  £.  4.  22.  '»'»^  a«<i  <i«- 

/         6     >r     yj  t  fcndantfayt 

il  was  between  them'tfW  another;  is  thefe  cafes  defendant  may  wage  his  law,  and  ought  not  to  tra- 
irerfe  the  contract     Ibid. 

J 

a 

12.  So  in  detinue  of  a  chain  of  four  ounces^  nvhich  is  only  two  ^^  indeti- 
ouncesy  the  defendant  may  wage  his  law ;  for  he  did  not  detain  ^^//f/^^/j 
fuch  chain.     Br.  Ley  Gager,  pi.  78.  cites  22  E.  4.  2.  whichinfaft 

isrrdorb/ack, 
l\*A.     ■  So  la  delinuc  of  a  piece  0/ cloib  0/ to  jards,  Vfhttt  ii  only  13  ytfds.  Ibid.-— -Cc/r/ra 


^tUfffng  eftte  value  ;  for  where  he  bringt  dethrae  of  «  horfe  of  to  A  price*  ^ich  is  not  wvrtli 
so/,  or  of  cloth  or  a  chain  of  20/.  value*  which  is  not  worth  7/.  he  Cannot  wage  his  law  by  coo* 
^ . j^j^  ^  dlverfitj  by  award  of  the  Cour^    |bid«  ■  S.  C.  cited  €.219.  b.  pi.  11  • 


13.  In  detinue  of  Charters  gaged  for  money  lent,  the  defend-? 

ant  may  wage  his  law,  if  the  plaintiff  does  not  count  of  a  charter 

fpecial^    Br.  Charters/le  Terre,  pi.  62.  cites  2%  E.  4.  7. 

itc  D.  tx9«       14.  In  J^^/,  plaintiff*  counts  on  a  oontrnQ  /  defen^n^  fays  he 

iMweii  ▼    T^'^^'^  ^  contrafk  for  a  lefs/um,  abfque  hoC|  that  he  made  any 

contra£l  for  the  fum  comprized  in  the  writ,  as  the  plaintiff  has 

fuppofed  'f  per    Cur.    he  fhall  not  have   his   plea,    becaufe 

be  may  w^ge  his  law.    Mo.  4^.    pi.   148.    Fafch.     5  Eliz* 

Anon. 

15.  -/^.  iuas  indebted  to  B.  on  ^  contra^ ;  after  C,  gives  A  hand 
for  the  money,  and  ^.  gives  C.  counter,  bondn    A.  cannot  wage 
ills  law ;  for  the  contrad  continues ;   but  had  C,  given  the^ 
bond  at  the  time  of  the  cpntra£);,  it  had  been  otherwife.    2  Le» 
110.  Trin.  29  Ellz.  Hooper's  Cafe, 


16.  A*  fold  woad  to  J?-  on  condition  that  if  A.  did  not  prove  it 
nod  andjufficientf  B.  Jbouidpay  nothing  for  it ;  per  Windham  J. 
If  the  cafe  oe  fo,  B.  may  wage  his  law  ^  and  it  was  faid,  that  A* 
mufl  have  detinue  for  the  woad.  Goldfb.  6^*  pL  5.  Midu 
19  &  30  Eiiz.  Miilington  v.  Burges. 

17.  A.  and  B.  made  z  joint  contraS  %vith  C  and  jf*  ahne 
iroughi  the  a3ion.  This  was  argued  not  to  be  the  fame  contract, 
and  that  fp  the  defendant  might  wage  his  Uw,  /^d  of  this 
opinion  was  the  Court,  abfente  Anderfon.  Goldfb.  75.pL  4. 
Hill.  30  Eliz.  Boftock's  Cafe. 

jtfwherenp.  18.  Upon  account  between  two,  it  was  agreed  that  each  of 
m  examinm-  ^^^^  fhould  he  quit  of  the  other  ;  defendant  cannot  wage  his  law  j 
2^^  that  for  it  is  but  an  agreement,  which  cannot  be  executed  but  by  re- 
^deftnd'  leafe  or  acquittance.  3  Le.  %\%.  258,  Mich.  32  Eliz.  C.  B, 
*j^tc,«i>.  Sanderfon  v.  Ekins. 

yUintiff  10/.  t»  he  paid  mt  Cbrijbnat^  and  that  upon  communication  between  themi  itwasagreed, 
that  the  defendant  mould  then  pay  to  tht  plaintiflT^  /.  in  JatirfaQieM  rfa//tht  debt,  and  as  to  the 
«thcr  5  /.  that  he  (hould  be  acquitted  of  it;  the  juilices  were  clear  of  opinion,  that  the  defendant 
•aght  not  to  be  admitted  to  wage  his  law ;  for  notwithllanding  that  bare  communication,  the  whole 
4eh(  remained  due,  not  extinguiOicd  by  the  communication ;  for  $  /.  cannot  be  a  fatisfaAion  for  1  o  iL 
^nt  contrar)'  of  a  collateral  thing  in  recompence  of  it&c.  *and  fatisfadion.  But  agreemettt  19  pay 
c/.  hffor*  the Jjiid  Cbrtfimas  in  fatisfaftion  of  the  whole  10/.  [therej  upon  fnch  matter  {hewedt  the 
0>urt  was  of  opinion,  diat  the  defendant  might  be  admitted  to  ws^e  his  law.  ^  Le.  81.  Mich. 
30  Eliz.  C,  B.  Anon.-- —  *  Orig.  is  (and  fatisTafiion  and  agreement  to  pay  &c.) 

S.  C.  cited  ip.  Wager  of  law  was  denied  in  debt  for  fcavage  arifing  by 
r^i^M^^  /r<^ri/>//^«,  and  that  confirmed  by  a£l  of  parliament.  Vent. 
(^/^       '    261.  Trin.  26.  Car.  2-  B.  R.  Mayor  &c.  of  London  v.  Dupciler. 

2  Lev.  106.  S.  C.  by  name  of  Mayor  &c.  of  London  v. 
Deputee. 

20.  Debt  for  a  duty  growing  by  a  by-law ;  if  the  hy4aw  be 
eoithorifed  by  letters  patents ^  no  wager  of  law  lies.  Vent.  26  !•  ii^ 
Cafe  of  Mayor,  &c.  of  London  v.  Dupefte^. 


He?  ^aget  t  Ifi 

■  li.  &  In  cafe  for  toll  granted  "by  letters  patents.  Vent.  261.  ^,***  ^ 
titesaoH.?.  «oUky%. 

/criftioHt  jmt  carniot  wage  your  law ;  per  Hale  Ch.  ].  who  a(ked  if  they  coald  (hew  m  prccedkat 
where  a  man  can  wage  his  law  in  an  aftion  hrought  upon  a  prefcription  for  a  duty.  Mod.  lai.  pL  a6» 
Trm.  s6Car.  B.  R.  Anon* 


(M.  2)     la  what  Cales  It  lies,   and  the  Rcafon  ^^' 

thereofl 

I.  XllTA  GE  R  of  law  is  all<nbab/e  in  five  cafes.  I  ft.  In  deht 
^  ^  nponfitttple  contrary  which  is  the  common  cafe.  2d.  In 
debt  upon  an  award  upon  a  parol  fubmiffion.  3  d.  In  an  account 
againft  a  receiver  for  receipts  by  his  own  hands.  4th.  In  detinue^ 
though  the  bailment  were  by  me  hands  of  anot3ier.  5th.  In  an 
amerciament  in  a  Court-Baron  or  other  inferior  Courts  not  of  re-  £  ^4  3 
cord  \  and  in  every  of  thefe  inftances,  the  adion  is  grounded 
tipon  a  feeble  foundation^  and  of  fmall  confideration  in  law ; 
I>er  Hatfell  J*  12  Mod.  670.  In  Cafe  of  the  City  of  Londoa 
t*  Wood. 

2.  In  no  cafe  where  2,*  contempt ^  trefpafs^  deceit  or  %  injury  is  ♦S.F. 
fuppofed  in  the  defendant,  he  fliall  wage  his  law  5  becaufe  tne  law  J^?*  *^ 
wUl  not  truft  lum  with  an  oath  to  difcharge  himfelf  in  thofe  ^^itn hi 
cafes ;  but  in  fome  cafes>  as  debt,  detinue,  account,  the  defendant  eoncen^ia 
is  allowed  by  law  to  wage  his  law.     Co.  Litt-  295.  a.  ^*  ^ht^ 

ought  not  to  be  allowed  to  fwear  it  off  1  per  Hatfell  J.   1  z  Mod.  6yu 

3.  The  reafon  wherefore  in  an  a£bion  of  debt  upon  a  Cmpl^  *S.  ?.  Sfi, 
contrad,  the  defendant  may  wage  his4aw,  is»  for  that  the  de-  ^9*  ^ 
fendant  mayfatisfy  the  party  in  ^  fecret,  or  before  witnefs,  and  HilL  1449I 
all  the  witnefTes  may  die,  fo  the  law  doth  allow  him  to  wage  his  B.R.Hod^ 
law  for  his  difcharge  5  and  this,  for  ought  I  could  ever  read,  is  ^*  ^'^^ 
peculiar  to  the  law  of  England,  and  no  mifchief  iffueth  here- 
upon \  for  the  plaintiff  may  take  a  bill  or  bond  for  his  money  ; 

or  if  it  be  a  (imple  contract,  he  may  bring  his  adion  upon  his 
cafe  upon  his  agreement  or  promife,  which  every  contract 
executory  implietb,  and  then  the  defendant  cannot  wage  hig 
law.    2  inft.  45. 

4.  The  only  true  reafon  of  waget  of  law,  is  the  inconfiderablenefs 
tf  ibe  ground  of  the  plaintiff's  demand,  and  it  fuflSces  that  the  nar 
ture  of  the  defendant's  difcharge  be  of  equal  validity  with  the 
inround  of  the  plaintiff's  charge ;  per  Hatfel  J*  12  Mod.  670.  ia 
Cafe  of  the  City  of  London  v.  Wood. 

5.  Originally  it  was  not  only  a  privilege  of  the  defendant  to 
4ifcharge  himfelf,  but  one  which  the  plaintij^  hzdvrhcn.  he  had 
no  witnefs  of  his  debt,  to  put  the  defendant  under  the  neceiSty 
of  giving  him  his  oath  to  difcharge  him  ;  fo  it  was  a  kind  of  an 
equity  in  law,  tliat  the  plaintiff  might  put  him  to  take  his  oath 
tjiat  ae  owed  nothing  to  him,  or  confcfs  the  debt^  rather  than 
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74.:  leg^ajeK 

the  pfannttflr  Jhotil^  lofe  his  debt,  in  cafes  where  he  hzi  n# 
witnefTes  of  it  at  all,  or  had  fome  who  were  then  dead ;  per 
Holt  Ch.  J.  12  Mod.  678.  in  Cafe  of  City  of  London  v. 
Wood. — C.ites  Magna  Charta,  c.  t8. 

6.  li  fummons  in  pr:tcipe  qxiod  reddat  be  not  fervid  15  dnyr 
before  the  Jirft  day  of  the  return  of  the  writ,  the  tenant  may 
wage  his  law  of  non  fummons;  for  15  days  before  the  fourth 
day  of  the  return  will  not  fervc.  Br.  Ley  Gager,  pi.  57.  cites 
24  £.  3. 46. 

7.  Debt  againjf  a  bailiff  upon  arrears  of  account ^  and  the  de^ 
fendant  pleaded  that  he  onved  him  nothings  and  that  he  was  ready 

to  make  by  his  law,  and  had  the  law ;  for  he  was  not  to  account 
before  auditors;  quod  nota.  Br.  Ley  Gager,  pi.  15.  cites 
43  E  3.  I.  • 

^nii^t  8.  It  is  faid  in  writ  of  difceit,  that  if  thtjhcrlff  returns  inpr^ 

Sclfci* /»  ^P^  quod  reddat  that  the  tenant  is  fummoned  by  J.  N.  and  Tl  C. 
frucip'etiMod  ivhere  he  was  not  fummoned  but  by  one  of  them^  the  tenant  may 
iedd&t(haU  wage  his  law,  that  he  was  not  fummoned  according  to  the  lanv  of  the 
Uw,7/J/*a!  ^^"^'    ^^^  Fulthorp.  Br.  Ley  Gager,  pi.  27.  cites  50  E.  3.  16. 

mtax  fummoned  upon  the  fummons;  for  he  need  doC  fave  his  default  at  the  grand  cape  ad  Talentiam  ; 
hmt  if  be  be  returned  fummoned  y  %tfbere  be  was  not  fummoned ,  and  after  grand  cafe  ad  x-aUutiam 
\ffuesy  he  ihail  have  difceit  of  the  retum  ftc.  Ibid^ 

^0  where «  p^  J^  ^}ff  yp^n  a  retainer  in  ktifbandry  for  8  yearsy  taking  20  J. 
^ail7toiiv€  P^  annum  &c.  the  defendant  faid  protefiandoy  that  none  is  bound  to 
•Jbisland^  ferve  if  he  be  not  able  in  body^  and  pro  pltfcltOy  that  at  the  time  £ffr. 
aadootcom.  the  plaintiff-  was  not  but  5  years  of  age^  and  tendered  his  law,  and 
Srve  be^e-  ^^®  ouftcd  of  the  law  by  award ;  for  though  the  plaintiff  was 
ttine'd  m  fiot  compellable  to  ferve,  yet  when  he  was  retained  and  ferred 
kuibandry,  in  fad,  he  (hall  have  his  wages ;  and  there  the  law  does  not  lie  i 
his  faiary^  ^^^  ^^'^  becaufe  the  retainer  was  in  husbandry.  Br.  Ley  Gs^ctj 
[    75  *]  P**  PT'  ^^^^  3^  ^*  ^'  ^** 

die  deKti^l- 

ant  (haUnotwage  his  law  i  and  it  was  agreed,  that  if  a  *  prie/if  gentfemanfVecman,  cookg  butter,  aod  the 
like,  who  are  not  compelUble  to  fenre,  are  retained  in  their  degrees  or  offices,  and  bring  debt  for  their 
ialary,the  defendant  may  wage  his  law,  and  contra  if  they  are  retained  in  bufiandry  ;  note  tke  di¥er<> 
fity ;  by  which  the  defendant  faid,  tjiat  he  did  not  retain  him  in  hulbandry ;  and  a  good  plea;  and  the 
other  faid,  that  he  did  reuin  him  modo  9c  forma,  and  a  good  replication,  though  he  did  not  fay  is 
liuflnndry ;  for  it  (hall  have  refpedl  to  the  declaration,  and  fo  good  ifTue.  ibid.— —Br.  Laborers, 
fl.  46.  cites  S.  C. *  S.  P.  Br.  Ley  Gager,  pi.  70.  cites  39  H.  6.  18. 

10.  In  detinue  ;  if  a  man  delivers  to  me  goods  in  fatisfaSlion  of 
a  deVty  and  after  brings  detinue  thereof,  the  defendant  may  wage 
his  law  J  for  the  property  is  changed.     Br.  Ley  Gager,  pi.  78. 
cites  22  £.  4.  2. 

11.  A  man  may  wage  his  law  of  non^Jummons  in  re-fummonsy 
as  well  as  he  may  in  the  original ;  per  Brian  and  Chock  ;  bat 
per  Catefby  contra.  Quaere;  and  the  writ  was  returnable  ij 
Trin.  and  the  fummoners  fummoned  him  about  the  15/A  of  Corpus 
Chrifii :  and  therefore,  per  Chocke,  he  may  wage  his  law  of  non- 
fummons,  that  he  was  not  fummoned  according  to  die  law  of 
the  land  ;  for  the  law  is^  that  htfhall  be  refummwei  by  the  day 
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in  the  writ ;  bat  Catefty  f»id,  tliat  he  caini\ot  wagfc  his  law  here 
by  confciencei  nor  can  he  wage  his  law  in  re'fummons.  Br. 
Ley  Gager^  pi.  103. cites  i  E.  5.  2. 

12  Debt  of  40s.  upon  the  ftatute  of  cappers  ;  the  defendant  s^>  in  Jek 
tendered  his  law ;  and  per  Cur.  he  fhall  not  have  his  law,  in  as  again^  w. 
much  as  the  a^ion  is  founded  upon  thejiatute.     Br.  Ley  Gager,  ^atuk^ 

|)L  106.  cites  10  H*  7.  18.  aiainfitU 

fiatute  tf 

19  R  7.  which  wiilt  that  none  (hall  take  foarage  agatnft  the  fbnn  of  the  ftatut|e>  upon  pain  of  20L 
the  defendant  pleaded  nihil  debet  per  patriam,  but  did  not  tender  his  law.     Br.  Ley  Gager»  pi.  6j. 

cites  21  H.  7,  14. In  debt  upon  a  penalty  given  by  ftatute^  (he  defendant  (hall  not  wage  his  law. 

Cb.Litt.  20 c.  a. 

13.  If  the  tenant^  at  the  day  of  the  return  of  the  grand  cape ^  ap- 
pears and  tenders  his  law  of  non-fummonsj  and  tht  fheriff  does  not 
return  the  turitf  yet  he  may  make  his  law  ;  for  be  has  a  day  by 
Ac  ToU.    Quod  nota.  Br.  Ley  Gager,  pi.  2.  cites  27  fl.  8. 14. 

14.  In  detinue  oftnuenty  quarters  of  nvheat\  the  ^mi^  counts 
fffpiy  of  a  contrast  for  the  -^heat  i^c.  The  defendacnt  pleads^  that 
the  plaintiff' bought  of  him  eighty  quarters  ^  upon  condition  to  pa)  for 
it  as  he  came  far  iiy  and  otherwife  to  be  void;  »nd  faid,  that  the 
flaititiff  had  received  thirty  quarters^  and  paid  for  it^  but  at  a  father 
day  be  received  ten  quarters y  nvhich  he  had  not  paid  fory  and  fo  the 
contraS  void.  Judgmetit  if  adion.  It  was  agreedi  that  de^ 
fendant  might  wage  his  law,  or  fay  if  he  will,  Non  detinet  per 
patriam.    D.  29.  b.  3^.  pi.  201.  Hill.  28  H.8.  Anon. 

15.  In  debt  the  plaintiff  declared  upon  ^  fa/e  offome  wood  for  The  cafe  k 

20  /.    The  defendant  pleaded  nil  debet  &c.  and  upon  the  evi-  |^°  \  JJ^- 
dence  it  appeared,  that  the  bargain  was  for  twenty  marks  {  t!ie  Mich.  4 'it 

Court  directed  the  jury  to  find  for  die  defendant,  becanfe  it  can^  5  ^^^'  ani 
not  be  intended  one  and  the  fame  contra£l ;  and  that  in  this  ^***^.  ^ 
cafe  the  defendant  might  have  waged  his  law,  though  he  had  bythe«p«. 
pleaded  non  debet  the  20I.  ncc  ahquem  inde  denarium.     3  Nelt  «»<>«  of  Cau 
Abr.  516.  pi.  2.  cites  Mich,  j  EKz.  Dyer.  219.  i^B^Iiijie 

J.  the  Tcr- 

did  fhall  he  for  che  defendant  in  this  cafe,  as  in  eafeof  aTariance  of 'the  c5ncra£^  of  the  things  fold* 
according  to  the  21  F.  4.  in  as  much  as  it  cannot  be  intended  one  and  the  fame  contradi.  But  thea 
the  book  fayi ,  Qitfere  if  there  be  not  fome  drverfity,  in  as  much  as  the  fUa  is  fien  dehet  thefum  ntc 
Mlifmem  denarmm  inde  in  forma  qua  ^c.  Unde  in  detinue  22  £.  4.  of  a  chain  containing  three 
ounces,  and  in  truth  it  contained  but  two,  yet  the  defendant  might fafely  wage  his  law ;  otherwife  ic 
ii  if  the  rariance  be  only  in  the  price  or  value. 

• 

16.  There  is  no  aft  bf  parliament  in  cxprefs  words,  which 
takes  away  wager  of  law  in  aftion  of  debt  upon  arrearages  of 
account ;  but '  at  the  common  law  the  defendant  fhall  have  his 
law  in  aftion  of  debt,  brought  upon  arrearages  of  account,  be 
the  account  before  one  or  feveral  auditors,  as  appears  in  38  H.  6. 
f.  6.  a.  But  the  reafon  why  the  defendant  fhall  not  wage  his  law 

when  the  account  is  made  before  auditors y  is  updn  the  flatute  W.  2.  [     76    ] 
cap,  II.     For  now  this  ftatute  has  made  the  auditors  judges  ofre^ 
cordy  becaufe  they  are  Impowered  thereby  to  commit  the  de- 
fendant to  prifon>  ^hich  none  can  do  but  judge's  of  record,  and 

for 


> 
for  that  reafon^  viz.  that  they  are  Judges  of  Record.     lo  Htj^ 
103.  a.  in  a  nota  of  the  Reporter,  in  Denbawd's  Cafe. 

17.  Two  men  were  partners  in  goods ;  the  one  of  the  partner! 
Jold  unto  J.  S.  at  feveral  times,  goods  to  the  value  of  too/,  and 
for  the  goods  at  one  time  bought  he  paid  the  money  according 
to  the  time  }  afterwards  an  adiion  was  brought  by  one  of  the 
partners,  for  the  reft  of  the  money,  and  the  plaintiff  declared 
upon  one  contrail  for  the  whole  goods,  wherels  in  truth  Aef 
were  fold  upon  feveral  contra£bs  made,  and  the  defendant  in 
that  cafe  would  have  waged  his  law ;  but  the  Court  advifed  the 
|>laintiff  to  be  nonfuited,  and  to  bring  a  new  a£iion,  becaufc 
that  a£tion  was  not  well  brought ;  for  it  ought  to  be  a  feveral 
a£Hon  upon  the  feveral  contrafls.  Brownl.  244.  Hill.  1 1  Jac. 
C.  B.  Lambert's  Cafe.  .^ 

1 8.  In  a£tion  againft  B.  plaintiff  declared  upon  the  cuftom 
of  merchants  Ar  a  bill  of  exchange  drawn  by  a  fz€tor  of  the  com« 
pany's  agent  beyond  fea  for  money  paid,  and  indorfed  here  by 
one  of  the  company.  Hobart  Ch.  J.  thought  the  defendant 
ought  to  be  admitted  to  wage  his  law ;  for  me  delivery  of  the 
money  made  a  contrad  in  law,  and  as  he  may  have  an  a£Uon  of 
debt,  fo  without  queftion  he  may  have  an  a&ion  upon  the 
cafe,  and  fo  count  upon  a  promife,  and  then  the  defendant  may 
not  wage  his  law.  Winch.  24.  Mich.  19  Jac.  Vanheatfa  r* 
Turner* 

19.  An  a£Hon  of  debt  was  brought  againft  one  for  50/.  due 
for  diters  pieces  of  linen  cloth  fold  to  the  defendant.  The  de- 
fendant was  ready  at  the  bar  to  wage  his  law ;  but  the  Court 
being  informed  that  the  defendants  wife  kept  a  Jbopy  and  ufed  t9 
buy  and  fell  by  herhujband  's  privity  and  allowance,  and  that  thefe 
parcels  di  cloth  nuere  bought  by  her  tofumijb  berjbop^  and  that  the 
defendant  her  huftiand,  although  he  was  a  feaman,  and  meddled 
not  in  buying  and  felling  of  any  of  the  wares  in  the  fhop,  yet 
his  wife  did  it  by  his  allowance.  Roll.  Ch.  J.  advifed  the  de- 
fendant to  take  heed  he  waged  not  his  law ;  for  that  he  could 
not  do  it  with  a  good  confcience,  becaufe  his  allowance  of  his 
wife's  buying  the  wares  was  all  one,  as  if  he  bought  them  him- 
felf,  and  counfelled  him  to  plead,  to  which  the  defendant  con- 
fented,  and  the  ley  gager  was  vuaived  by  confent  of  the  parties^ 
and  an  imparlance  given  till  the  next  term.  Sti.  322.  Pafch. 
1652.  B.  R.  Anon. 

*  It  is  a  note       20-  Wager  of  law  lies  not  m  y//^  minusy  becaufe  the  King*s 

of  the  Re.     revenue  is  remotely,  concerned,  upon  fuggeftion,  that  the  plain-^ 

E^'j^*  fr.  ^^^  ^^  mdebted  to  the  King,  and  lefs  able  to  pay  bim  by  the 

.   defendant's  detainer  of  his  debt.    Per  Hatfell  J.  faid,  it  was 

given  asa^reafon.    4  Rep.  in  Slade's  Cafe.     12  Mod.  671* 

in  Cafe  of  City  of  London  v.  Wood. 
Thtficreey        ^i.  Where  the  matters  charged  are  faBs  notorioufly  known^  ia 
rnr^,'vhich  ^^^^  ^^  there  are  no  precedents  of  wagers  of  law.    Per  Hat* 
raifes'uie      fell  J,  12  Mod.  671.— ^Pcr  Holt  Ch.  J.  £id.  682- 


Ift^tt  U  tlie  reafim  lof  the  wiger  of  law ;  ha  if  die  debt  artfipom  a  eiitraQ  that  ii  nofrtotu^ 
there  (hall  be  oowa^er  of  law.  Per  Holt.  Ch.  J.  i%  Mod.  679.  in  Cafe  of  City  of  Londoa  v.  Wood. 
•^In  de&t  upoD  a  comtraBfor  a  fum  ix  grrfs^  wager  of  law  will  lie  ;  hut  if  deM  be  broughty^r  rent 
due  itptm  Afar^lUafi^  it  will  not  lie ;  and  the  rcafon  is,  becaufe  it  is  in  the  realty,  and  arifes  from 
the  taking  the  profits  of  the  land,  and  occupation  of  it  in  the  country,  and  fo  the  netoritty  of  the 
thing  odudes  the  defendant  from  waging  his  law.  Per  Holt  Ch.  J*  la  Mod.  681.  in  Cafe  of 
CityofLoodoDV.  Wood« 

22.  The  YCTftCuftom  of  London  excludes  wager  of  law  in  fome 
aiSionS)  as  in  debt  for  diety  i  Ed.  4.  6*   Bro<  Examination,  i8.  • 
the  Statute  of  38  Ed.  3.  5.  before  which  no  wager  of  law  could 
be  agamft  a  Londoner.    Per  Hatfell  J*  i2  Mod.  671.  cites  Br« 
Ley  Gager,  94. 

23.  K  prefcription  prevents  wager  of  law,  and  no  man  can  "* 
deny  it  upon  oath.    Per  Holt  Ch^  J«  i2<Mod.  683  •  in  Cafe  of 

Gity  of  London  t;  Wo(53« 


(M.  3)    In  -what  Cafes  Defendant  may  be  com^  C   77  3 

pelled  to  wage  his  Law, 

I.  'I'  N  33  H.  6.  8.  In  a  pracipe  quod  reddat^  the  Unant  made  de* 
^  faulty  but  appeared  on  the  return  of  the  great  capias,  and 
pleaded  nonfummonsy  and  would  condude  to  the  country,  where 
the  proper  trial  was,  by  wager  of  law  of  non-fummons ;  and 
the  queftion  there  was,  if  he  could  waive  his  plea  of  wager  o£ 
\2cw^  and  betake  himfelf  to  plea  concluding  to  the  country?  and 
the  better  opinion  there  is,  that  he  could  not  put  himftlf  upon 
his  country,  and  decline  his  wager  of  law ;  and  that  cafe  is 
plainly  out  of  the  ftatute  of  Magna  Charta,  becaufe  it  is  not 
debt»  nor  fimplex  loquela,  but  a  procefs  of  npU'^fummon^,  from 
which  he  was  to  fave  himfelf.  Per  Holt  Ch.  J.  12  Mod.  679. 
in  Cafe  of  City  of  London  v.  Wood. 

2#  In  London  there  is  a  cuftom,  that  if  the  defendant  thinks 
that  the  plaintiff  has  made  a  falfe  declaration  in  debt,  he  may  praf 
that  tie  plaintiff  may  be  fivorn,  whether  his  declaration  be  true> 
and  he  (hall  nave  it  \  and.  if  he  fwears,  the  defendant  fhall  be 
by  this  condemned,  and  if  he  refufes  tt  the  plainti£F  (hall  be 
balred,  for  it  is  peremptory.  Br.  Ley  Gager,  pi.  77.  cites 
21  £.  4. 44. 

3.  Plaintiff,  on  bringing  convenient  proof  and  averring  Magna 
Charta,  may  compel  the  defendant  to  wage  his  law.  Per  Holt 
Ch.  J.  12  Mod.  679.  in  Cafe  of  City  of  London  v«  Wood. 
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77  Il6f€ta^» 

(M.  4)  In  what  Cafes,  and  the  'Effedl^  where  there 
are  two  Defendants y  and  one  does^  of  tenders  hi» 
Law,  and  the  other  makes  Default  at  the  Day, 

8.  P.  Br.  It  T\£ST  againjl  Pwo  who  waged  their  laWy  and  at  the  day  tie 
pT^S.  axes  one  came  and  made  his  law,  ind  the  other  made  defaulty  by 

)gE.  ^.  27«  wliich  it  was  awarded^  that  the  plaintiff  take  nothing  by  Us 
^'^/h^  writ ;  for  the  contraft  is  now  dcftroyed ;  but  per  Thorp,  the 
^MainJtvM^  plaintiff,  before  the  law  made  by  the  defendant,  might  have  con- 
tbey  pleaded  demned  both  by  default  of  the  other  at  the  day  of  the  law ; 
nihil  de-  qu«te  iftde.  And  per  Candifli  and  Finch*  it  is  no  mifchief  to 
tpon  that  ^^  plaintiff,  for  he  may  have  debt  againft  the  other  alone y  and  it  is 
they  wage  taken  thete  that  the  writ  {hall  abate  only ;  quod  mirum  !  for  it 
their  iaw,  feems  that  the  ley  gager  is  a  bar.  But  it  was  agreed,  that  in 
»i°ea&cf  debt  upon  obligation  againft  two,  who  plead  non  eft  fa£^uni. 
One  came  at  and  it  IS  found  the  deed  of  the  one,  and  not  the  deed  of  the 
the  day,  tf«/  other,  the  plaintiff  {hall  recover  againft  him  who  is  convifl:  j 
'ma^e  de-       ^^^^  TioX^.    Br.  Ley  Gager,  pi.  12.  cites  40  E,  3.  35. 

fault.     He 

that  itppeared  prayed  to  do  his  law,  and  it  was  denied ;  for  thedecIaraticH  and  plea^  tend  ttfager  ef 

Uwf  were  alljuinti  and  the  default  of  one  now  is  the  default  of  both.    Noy.  1 1 1«  Stacey  v.  Siane. 

CeJfiruU  a*  ^.  Cejfavit  againjl  three ^  who  at  the  grand  cape  waged  their  lam 

gaifi^  three  ^  non-Jummonsy  and  at  the  day  two  made  default^  and  the  third 

their  law  of  appeared  and  tendered  the  arrears  by  Jtatute  before  judgment^  and 

nofi'fymmttni  could  not  but  for  the  third  part ;  wherefore  he  prayed  to  be 

*'      ^Taf  received  of  two  parts,  and  fo  fee  where  they  failed  their  law,  vix* 

the  day  two  where  fome  do  not  come^  the  other Jhall  not  make  his  law  for  this  party 

appeared  as  it  feems,  quaere  inde ;  and  if  the  third  could  not  have  per<* 

**a^^if*  d  ^^^^^^  ^^s  ^*^>  ^^^  ^^^  V^^i  '^^  ^^  aftion  real,  and  favehis  part, 
made  de-  ^^  demandant  {hould  recover  two  parts  by  default  of  the  twp ; 
r  ^g  ]  it  feems  that  he  {hall,  but  his  intent  was  to  fave  the  intire  land. 
fault,  and     Br*  Ley  Gager,  pL  13.  cites  40  £.  3. 40. 

«pon  argu- 

laent  ftc.the  twantraged their  lavty  and  the  writ ahated for  twoparts^  *  andwasrefceivedfvr  tie  third 
part^  in  default  of  the  thirds  and  fo  the  writ  ftood  for  the  third  part.  Br.  Ley  Gager,  pi.  23,  cHet 
48  £•  3. 13*—*  Orig.  it  (et  «n  fuit  rcfceive  pur  le  tierce  part  &c.) 

3^  Precipe  quod  rcddat  againjl  twoy  who  itiade  delattlt,  by 
wmch  grand  cape  iffued,  and  the  one  made  drfaulty  and  the  oAer 
itppeoTM  and  took  the  intire  ienancjy  abfque  hoc  that  the  other  bad 
uny  thingy  and  tendered  kit  law  of  non^fummonsy  and  the  plaintiff 
maintained  his  writ,  that  they  hold  as  the  writ  fuppofed  j  Prift^ 
^wd  nou«    Br,  Ley  Gager,  pi.  a  J.  cit^  47  E-  3- 14* 


(M-S) 
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{M.  5)  In  what  Cafes,  and  the  Effed:.     JbaUftieni 

.     of  Writ. 

U  pRJECIP£  quod  nddat  againfi  harm  and  feme^  and  the  Sec  (ft) 

baron  came  in  proper  perfon  ana  pirofeted  hii  lanvf  and  the 
feme  by  attorney^  and  the  law  was  accepted^  and  the  writ  abated, 
and  ill  per  Thorp  and  Cur.  quod  nota ;  and  fo  fee,  that  by  ley 
gager  of  non^ummonsj  the  njDritJoa\l  abate  s  and  yet  upon  return 
rftaraey  or  that  the  demandant  non  invtnit  p/egies^  de  profequendo^ 
me  Court  fliall  award  fummons  Jicut  alias.  Note  a  diverfity* 
Br.  Ley  Gager,  ph  1 8.  cites  44  £•  3.  38. 

2.  Debt  againil  executors  of  the  debt  of  the  iejlato^  for  eating 
and  drinking ;  and  becaufe  the  teftator  might  have  waged  hid 
law,  the  writ  was  abated;  Br;  Ley  Gager,  pi.  55.  cited 
15  TL  4.  16; 

(  M.  6)  Ih  what  Cafes,  dnd  the  Efie^ ;  though  hi 

might  traverfe  ^a 

I  •  •      » 

1.  T  N  debt  of  a  loan  to  the  predeceffor,  which  came  to  the  ufe  S^ttiJeli 

^  of  the  houfe,  the  sibbot  may  traverfe  the  mefne  conveyance  JJI^'J'^^^ 

that  he  did  not  *  boitow,  and  yet  he  may  wage  hid  law*    Br.  defendant 

Ley  Gagcr,  pL  7<j.  cited  1 3  E;  4. 4*  may traverfil 

the  arbitrc*' 
Aeat,  and  vet  may  wage  hit  law.    Ibid.  ■"  Br.  Ley  trager»  pi.  04.  dtes'si  £.  4*4^  contra^ 

that  the  defendant  in  detinue^  4rht  Sec,  (hall  not  be  permitted  to  traverie  the  mefitt  c^ttveyoMte  ^btri 
ir  may  tuttgebii  Uvf^  unlefs  ia  fpccitfl  cafts. *  Orig.  (Apptompta.) 


(M»  7)  How^  oi  Part. 

1. 1 W  debt  the  plairitifF  counted  part  upon  arhiiremeniy  and  ^aA 
^  upon  afrearages  of  account^  and  as  to  the  arbitrement  the  de* 
fendant  hiode  his  latu  immediately^  and  to  the  refidue  tendered  his 
tavfy  and  prayed  that  the  plaintiff  be  examined,  and  the  attorney 
ivouid  not  he  exathined  i  wherefore  it  was  awarded  that  the  de-t 
fendant  have  his  law,  and  upon  this  he  was  ready  to  make  his 
law  immediately  \  and  becaufe  he,  up^  ihefirfi  tender  of  his  lawi 
did  not  pra9  to  make  it  immedidte/yj  therefore  he  was  oufted  of 
making  of  it  now ;  per  Cur:  and  was  put  to  a  day  $  quod  nota: 
Per  tot.  Cuh  Br.  Ley  Gagef,  pL  iq.  cites  p  H.  6^  24: 

2.  In  debt  upon  buying  of  a  horfe^  the  defendant  (hall  iiot  bd 
teceived  to  wage  his  law  of  parcel,  and  of  parcel  plead  to  the 
tountry,  becaufe  a  tibial  may  make  an  end  of  all.    But  if  it  be  {[    ^J^    J 
^^Juch  buying  for  ao  /.  the  defendant  may  fay  that  he  bought 

it  for  10  s«  aUquc  lioc^  that  he  bought  it  for  ao  %.  and  as  to  the 

Ha  i««^ 
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to  s.  lie  may  wage  Kis  law ;  becaufe  the  contraft,  for  the  rfiaiW 
ner  of  it,  is  not  confefied ;  per  Frowike.  But  if  he  fays,  that  as 
to  I  OS.  he  tendered  the  money,  and  as  to  the  other  lo  s.  wages 
his  law,  he  faid,  that  it  is  a  doubt  to  him,  becaufe  the  contra£l 
is  in  a  manner  confefled.  Vavifor  agreed  ;  ideo  qusere.  But  it 
is  commonly  ufed  to  wage  the  law  for  parcel,  and  to  make 
tender  for  parcel  by  attorney ;  tamen  dabito  of  the  law  &c. 
Kelw.  40.  b.  pi.  5.  Mich.  17  H.  7. 

3.  In  account  againft  one  as  receiver ^  he  dbunted  of  a  receipt  of 
diverfe  fumsy  fome  by  his  o^n  hands,  and  fame  by  other  hands ;  the 
defendant^  as  to  the  fumsy  [charged  to  be  received]  by  the  proper 
hands  of  the  plaintiff' faidy  that  ne  uiiques  receiver  &c.  Prifl^  to  make 
his  law  ;  and  of  the  refidue  pleaded  to  the  country j  and  day  given 
till  another  term  5  at  which  day  the  defendant,  for  part  of  the 
fums  of  Vhich  he  had  pleaded  his  law,  would  have  waived  bis 
laivj  and  confejfed  the  aBion  of  it,  and  of  the  refidue  he  would 
have  performed  his  law  v  and  whether  he  might  do  it  without 
the  aifent  of  the  plaintiff,  the  Court  much  doubted ;  but  by  the 
advice  of  the  Court,  he  waived  all  his  plea  of  the  law,  with 
the  confent  of  the  plaintiff,  and  pleaded  to  the  country  ne  unques  fin 
receiver  to  render  account,  Prift  -,  and  had  it,  Aerefore  quaere  le- 
gem. But  after,  in  this  term,  by  the  opinion  of  the  Court,  ex- 
cept Harper,  he  could  not  have  the  confellion  allowed.  D.  265. 
a*  pi.  2.  Mich.  9  &  10  £liz.  Anon. 

4.  In  debt  brought  vpon  a  contraB,  the  defendant  cannot 
wage  his  law  for  part,  and  confefs  judgment  for  the  other 

Sart ;  per  Hobart  Ch.  J.  who  faid,  it  had  been  fo  adjudged 
lich.  15  Jac.  in  C.  B.  And  it  was  faid  to  have  been  fo  ad- 
judged upon  a  {hop-book,  in  Cart's  Cafe,  and  cited  38  H.  6.  14. 
If  the  law  lies  not  for  parcel,  then  it  fufpendcd  for  the  whole, 
where  the  debt  is  an  entire  debt  \  aod  fo  it  was  adjudged  in  the 
jfriticipal  cafe  here.  Godb.  327.  pi.  420.  Pafch.  21  Jac.  C.  B* 
Anon* 

5^  In  an  a£tion  of  debt  where  the  defendant  may  wage  his 
law,  if  he  confejfes  part  of  the  debt,  and  it/ages  his  law  of  the  refidue, 
and  a  judgment  is  given  and  entered  for  the  plaintiff*  for  that 
which  is  confefled  ;  after  this  judgment  the  plaintiff'^cannot  be 
nonfuited  as  to  the  reftdue  ;  but  he  ought  to  appear  when  the  de- 
fendant comes  to  wage  his  law  for  ^is  part  of  the  debt. 
Bulll  194.  Pafch.  10  Jac«  Anon« 


(N.)  Examination  of  the  Plaintiff.  In  what  Cafes 
the  Defendant  may  pray  that  Plaintiff^  or  his 
Attorney,  be  examined* 

ibi^^Site     ^*  5  ^'  4-7^0  5/^A^w  mifchiefs  which  be  as  well  wiihtn  1m3m 
amaohad  r.  8.   ^     as  Other  places,  of  that  diverfe  fainid  fuits  tf  debt 

•atcrcd  into  hovt  keen  taken  by  the  people  of  the  faid  placed  againS  diverfe  petipk^ 

furm^fig 
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furmiftngthat  they  have  acamnud  before  their  apprentices^  and  fome"  »»  account 

iimii  other  their  fervants^   auditors  ajfigned^   of  diverfe  receipts^  auditors^* 

iutUs^  and  contraBsy  had  betwixt  them^  and  that  they  were  found  in  for  a  thing 

arrearages  upon  the  account  in  diverfe  great  fums,  where  there  was  which  lay 

never  receipt  nor  duty  betwixt  fuch  parties,  to  the  intent  to  make  ^^^  ^ 

themagainjfi  whom  fuch  fuits  were  taken,  to  put  them  in  inque/t^  and  they  found 

if  put  them  froin  the  waging  of  their  law  ;  the  judges  before  whom  l>>w  indcbt, 

Jucb  aBionsfball  be  fued  in  citier  and  boroughs,  fbail  have  power  to  ^jji"f^. 

examine  the  attornies,  and  others,  and  thereupon  to  receive  the  de~  other 

fendants  to  their  law,  or  to  tr\  the  fame  by  inguefi  after  the  difcretion  brought 

V/A^;«^*^,  ^  /      X    y    ^  J  writ  of  debt 

of  the  judges.  againfthim. 

it  was  no  plea  for  the  defendant,  that  the  matter  lay  not  in  account ;  for  it  was  his  feUy  L  ^'O  J 
to  enter  ipto  the  account ;  and  To  at  the  common  law  the  defendant  was  without  rem^y  ;  but  now> 
by  this  ftatute  he  may  tender  his  law,  and  pray  that  the  party  be  examinedt  whether  it  lies  in  ac- 
cpuftt  or  not*  and  if  it  be  found  that  it  does  not,  the  defendant  (hall  make  his  I4W  and  go  his  way  ;  bu( 
by  the  common  law,  the  defendant  ought  to  anfwer  to  the  debt,  which  is  the  end  of  the  account,  and 
ihe  judgment  of  the  auditors,  and  the  matter  of  accounti  is  only  conveyance.  Per  Frowike.  KeJw. 
%%.  b.  pi.  3.  Pafch.  21  H.  7.   ■  \x.  feems  by  the  meaning  of  this  ftatute  of  the  examination  of 

the  attorney  of  the  plaintiff  in  debt  upon  arreara^s  of  account  before  auditors,  that  tuagcr  ff/atv  doet 
9ot  lie,  hut  that  nihil  debet  ^er  fatriam  (hall  be  received  in  debt  upon  arrearages  of  account  before 
auditors.  E  contra,  50  £.  3.  againft  ;«*/rr,  for  efcape  of  $ne  ^itdemtiid  befort  audit  or x  affign^d^ 
If.  145.pl.  63.  Pafch.  5  &4P.  and  M.  Wife's  Cafe. 

2.  Debt  upon  arrears  of  account ;  defendant  prayed  that  the  If'h«  attor, 
plaintiffs  attorney  be  examined  if  the  matter  lies  in  account,  and  fo  "o]^*^^^** 
he  was,  notwithftanding  that  no  iffue  was  tendered ;  and  ypon  mined  the 
the  examination  of  the  attorney,  it  appeared  that  it  was  for-  defendant 

Juff  bought  by  the  defendant  of  the  plaintiff,  by  which  he  tendered  ^f"^J*J^, 
hi*  law  and  was  admitted  \  quod  nota.     Mirum  of  th^  exami-  i,w.  Br. 
nation  before   law    tendered^     ijr.  Examinationj    pL    iCf    cites  Bxamina- 

14  H.  4.  19.  tion,pl.33.' 

^         ^     ^  cites  ^3 

3.  Debt  by  two  executors  and  counted  of  arrears  of  account  made  S.  '.  Br. 
in  the  time  of  their  tejjaftr^  a^d  the  defendant  tendered  his  law,  thjit  ^^^Tl, 
he  owed  them  nothing,  and  prayed  that  they  be  examined,  and  the  cites'  9  H.V. 
opinion  of  the  Court  was  that  thev (hail  not  be  examined  of  8— s.  P- 
smother's  deed ;  contra  of  attorney :  tor  he  may  have  information  ^\^^lii/ 
of  his  mailer  &c«     And  the  caufe  of  this  examination  given  by  6.  $8. — 1- 
the  ftatute  is,  that  if  it  be  found  upon  examination  of  the  party  Where  exe, . 
iipon  a  book  that  the  matter  does  not  lie  in  account,  then  the  law  J^^^"  -^""^ 
Kcs  ;  and  fo  this  cafe  is  out  of  the  cafe  of  the  ftatute  of  ^ics^mi^  where' ac^ 
nations,  by  the  opinion  of  the  Court,    Sr,  Examination,  pi.  c.  tionis 
cites  3  H.  6.  4<5/  S* 

them,  rxa« 
Mtmatroit  dees  not  lie;  for  this  is  to  have  the  ley  gager,  and  executors  cannot  vfage  tbairlajv,    Br, 
Examination,  pi.  22.  cites  so  E.  4.  3.  per  Brian  and  Littleton.-— Z)/i/4y^  executor  upon  arrears  of 
a€^cunt  hffore  auditors  in  the  time  of  the  tejtator,  the  defendant  tendered  his  law  and  prayed  that  the 
plaintiff' be  examined,  and  the  executor  was  examined,  though  it  was  of  another's  dttd^  but  not  fre^^ 
*^J9  whether  he  faw  or  heard  the  account,  or  was  prefent  at  it;  hut  whether  antimatter  xvhich 
froves  that  it  lay  in  accent  came  to  his  hands^  and  ofztber  points  at  the  difpretiam  of  the  iuftices,  but 
««r  of  the  truth  of  thf  deed  precifely^  and  upon  the  examination  it  was  awarded,  that  the  dtftndapi' 
ampBLfcr without  lis  law;  quod  nota.     Br.  Examination,  pi.  19.  cites  21  H.  6,  54,  55— —^f^  if 
fifth  aSi^  wa»  brought  againfi  an  txtcvtor  iht plaintiff Jball  ke  examlfud.    Ibid. 

H  5  ^^U 


So  .  )letf  <e(ft0ec* 

6R^.  SI*  4*  If  a  donii  or  peer  if  the  realm  brings  debts  upon  arrears  of 
^*?t^^'to  account,  Acy  fliall  be  examined  ;  per  Rolf,  for  the  ftatute  is  gc- 
whatRolfc    ncral-,  but  Cockine  contm.    Br.  Examination,   pi.  25..  cites 

Serjeant faia,  j  H.  6.  48. 

Cocke  in 

Who  gave  the  rule  ia^^  that  the  law  will  have  a  diverfity  between  a  lori  or  Udj  4cc.  and  other 

P»fluooii  perloqs. 

5.  In  ieht  by  executors  of  arrears  cf  account  before  auditors  of* 

Jigned  by  their  teftator  the  defendant  faid,  that  he  Qwed  him  no- 

'  thing  modo  &  forma,  Prift  by  his  law  ;  and  prayed  that  the 

plainti6fs  be  examined ;  and  becaufe  they  fhaU  not  be  examined 

of  another's  deed,  they  demanded  of  the  attorney  nvith&ut  oath  of 

the  truths  nvbofaid  that  it  is  the  truth  as  be  is  informed^  [therefore] 

Newton  [ruled  the  defendant  to]  anfwer  viitbout  the  low  \  nota« 

Br.  Examination,  pi.  17.  cites  19  H.  6.  35. 

fir.  Ley  6.  In  debt  upon  arrears  <f  account^  the  defendant  may  wage  his 

Cager,  pi.     law,  quod  nihil  debet  &c.  and  pray  that  the  plaintiff  be  examined 

C  ^Brli-  ^  ^^  matter  lies  in  account  or  not ;  and  if  it  appears  by  the  ex* 

imination,     amination  that  it  does  not  lie  in  account  be  Jball  have  his  lawy 

|1.  II.  cites  and  otherwi/e  not ;  and  the  party  or  his  attorney  fhall  be  fwom 

$  • !  to  fay  the  truth,  and  every  examination  is  upon  oath  as  here.  Br. 

Examination,  pi.  32.  cites  35  H.  6.  5. 

7.  In  debtupon  arrears  rf  account  the  defendant  tendered  his 
law,  and  prayed  that  the  plaintiff  be  examined  if  it  lies  in  ac- 
count, and  fo  it  was ;  and  the  matter  was,  that  the  defendant 
was  in  debt  to  a  f  ranger  for  farming  of  tenths,  and  E^  was  in^ 

C    81     D  debtedto  the  plaintiff  in  fucb  ajum,  and  the  faid  -E.  affigned  the  ifc- 
^  fendant  to  pay  the  plaintiff y  and  the  defendant  faid  that  he  had  made 

certain  payments  of  tenths,  and  prayed  to  reckon  of  them,  and  then 
he  would  ^y  to  the  plaintiff  that  which  remained^  by  which  the 
plaintiff  amgned  to  him  two  perfons  to  hear  his  account,  and 
fipon  this  the  defendant  was  round  in  arrears  of  the  fum  in  dc» 
mand,  and  by  the  beft  opinion  this  matter  lies  not  in  account^ 
for  the  defendant  was  not  accountable  to  the  plaintiff.  Br.  Ley 
Gager,  pi.  73.  cites  5  £.  4.  140. 

8.  Debt  upon  an  obligation,  the  d fendant  faid  that  it  was  made 
beyond  fea,  and  prayed  that  the  plaintiff  may  be  examined,  and 
it  was  denied,  per  Cur.  for  it  was  faid  that  becaufe  it^^  date  at 
large  without  place  certain  it  is  fufficient,  though  it  was  made 
at  Rome  or  odier  place,  and  may  be  alledged  to  be  made  here* 
Br.  Examination,  pi.  3 1  •  cites  2 1  E.  4.  74. 

(N,  a)  Oufied  in  what  Cafes  by  Examinatm  of  the 

piaiutiff: 

yr.Peremp.  |  T%EBT  Upon  arrears  of  account^ id^tdrfendant tendered hk 
ldttit.Q.  ^^  and  prayed  that  the  plaintiff  be  examined,  mdfo  he  was^ 

L :  .  * . !     iuulfud  upon  oath  that  it  is  as  he  has  counted,  by  whidi  the  de- 

fendant 


fendant  was  compeUed  to  anfwer  without  his  law.  And  fo  fee 
that  where  the  defendant  prays  that  the  plaintiff  be  examined 
or  fwom,  this  is  peremptory  to  the  plaintiff  in  this  point,  and 
fo  is  the  ley  gager  of  tne  part  of  the  defendant,  and  (b  is  the 
oath  of  the  plaintiff  in  London  by  the  cuftom,  where  [if]  the 
defendant  prays  that  the  plaintiff  (hew  his  declaration  and  he 
docs  fo,  there  the  defendant  b^  this  (hall  be  condemned.  Br, 
Examination,  pL  i8*  cites  19  H.  6.  43. 

(O)  The  Manner  of  doing  it 

I.  Magna  Chartoy  \T0  bailiff  Jball put  any  man  to  his  apen  tato^  I*«y  Gag^r 
9  /f.  3.  cap.  28.     ^  or  to  an  oath  upon  his  own  bare  faying^  wth^  ^^^^  „ 
out  faithful  witnejfes  brought  in  for  thefame*  v».  1 1  and 

befnnrM.  Br.  l^y  Gager,  pi.  9.  cites  33  H.  6.  8.  ■  1  Inft.  45.— Ha  outht  to  l»ring  with 
hia  II  peribns  of  his  neighbours  that  will  avow  upon  their  oath,  that  in  their  conl^iencet  he  faith 
truth ;  fo  at  he  Sim/>//muA  be  fworn  dejidelitate^  •nd  the  1 1  de*  creduUtate,     Co.  Litt.  29  c.  a. 

• •  S.  P.  But  they  may  he  difpenfed  %uith  by  ibepU'intrf's  ajfent.     Vent.  4^  Hill.  20  Je  11 

Car.  2.  B.  R.  Anon.  ■  ■  They  may  be  V^'"^'*  '^At.  171.  Paf«h.  2.  W.  <(M,  C.  B, 
Ajmb. 

I 

2.  Precipe  quod  reddat  againfl  baron  and  feme  and  a  thirds  who 
waged  their  law  of  non-fummonsy  and  the  third  appeared  to  he  witb-m 
in  age;  wherefore  upon  oath  of  the  baron  and  feme ^  that  he  *was  the 
fame  perfon  they  two  waged  their  law  only  without  more  hands f  and 
the  writ  abated;  quod   nota.     Br.  Loy  Gager,  pi.  37.  citef 

S8  E.  3,  8.. ^But  refers  to  lib.  Int.  42.  of  Wager  of  Law 
712  hands,  and  New  Book  of  Entries  fo.  389. 

3.  When  a  Lumbard  &c.  wages  his  law,  and  cannot  fpeak  ^^'  a  sJp. 
Englifb  nor  Latin^  the  record  fhall  be  read  to  him  in  his  own 
language,  and  fo  he  (hall  perform  the  law ; .  quod  nota.    Br. 

Ley  Gager,  pi.  49.  cites  21  H.  6. 42^ 

4  Debt  againfl  baron  and  feme  of  the  debt  of  the  feme  ;  before  Co.  ^1^*  * 
the  count  they  waged  their  law,  and  the  feme  was  not  permitted  to  l^l'\  g,] 
make  her  law  alone,  but  (he  and  the  baron  together.  Br.  Ley  Ley  Gagtr,* 
Gager,  pi.  53.  cites  15  E.  4.  2.  pl.59.citet 

9  E.  4.  24* 
%  the  Won  M  4cbcor  b;  the  marriage. 

5.  The  defendant  was  fet  at  the  right  comer  of  the  bar,  with^  defeLdllit^* 
out  the  hoTf  and  the  fecondary  afked  him,  if  he  was  ready  to  ha8*hi»*hand 
wage  hi3  kw  ?  he  anfwered,  yes  j  then  he  laid  his  band  upon  on  the  book 
the  booiy  and  *  then  the  plaintiff  was  called  ;  and  a  queftion  there*  J*^**^*  ^*  *• 
upon  arofe,  whether  the  plaintiff  was  demandable  $  and  a  di-  pUimitfisto 
▼erfity  taken  where  he  perfe£ts  his  law  inftanter^  and  where  a  be  called 
day  is  given  in  the  fame  term,  and  when  in  another  term  ;  as  f"^**^"*J 
to  the  laft,  they  held  he  was  demandable,  whether  the  day  given  2  Vent.i7il 
was  in  the  fame  term  %x  another  \  then  the  Court  admoniflied  Anon.— 
f  and  alfo  his  compurgators,  which  they  regarded  not  fo 

II4  jnucb 


iJl  ^'  *  "^uch  as  to  defift  from  it  j  accordingly  the  f  defendant  wasfwom^ 
^^'  /A^i/  ie  owed  not  the  money  modo  ^  foYma^  as  the  pbintiff  had  de- 
clared, nor  any  penny  thereof  :  then  \m  cotnpurgatori  Jlandlng  he^' 
fund  bintf  were  called  over,  and  each  held  up  his  right  hand,  and 
then  laid  their  haruis  upon  the  book,  and  /wore,  that  they  believed 
what  the  defendant  ftmre  was  true*  2  Salk.  682.  Trin.  1 1  W.  3. 
B«  R.  Anon, 


(P)  At  what  I7me. 

I.  pR^C  IPE  quod  reddat ;  the  tenant  came  at  the  grand 

cape  and  waged  his  law  of  non-fummons^  and  at  the  day, 

&c.  came  to  make  his  law,  and  the  demandant  offered  to  wave  the 

default,  and  prayed  that  the  tenant  may  plead  in  chiefs  pcr  Finch. 

y9U  cannot  do  lb  unlefs  the  tenant  will  confent  to  it ;  and  the 

tenant  was  thereof  demanded,  and  would  not  confent,  wherefore 

he  waged  his  law,  and  the  demandant  took  nothing  by  his  \iTit ; 

but  at  thefirfl  day  nvhen  the  tenant  offered  his  law,  the  demandant 

might  have  releafed  the  default  as  it  feems.     Br,  Ley  Gager,  pi.  82, 

cites  42  E.  3.  7. 

^j'-^onfuit,       2.  In  debt  the  defendant  tendered  to  make  his  law  immediately 

l.C^and  *  '^^'  ^^  owed  nothing  &c.  and  the  *  plaintiff  w^/i/  his  way  to  bti 

that  the  •      nonfuiied;  and  becaufe  the  plaintiff  appeared  in  Court,  it  was 

*f ^**ed*1i*^'  ^^^^^^^  ^^^ ^^  defendant  (hould  make  his  law,  arid  this  is  the 

felf  and  waa  ^^J  of  the  plaintiff;  for  he  might  have  imparled  to  the  laiv,  and 

not  fufl«red   then  at  the  day  he  might  have  been  nonfuited  ;  but  quaere,  if  he  may 

to  become      |je  nonfuited  at  another  day  in  the  fame  term ;  quaere  if  it  be 

SSok  fays"    ^^^^  ^^  ^^  ^^7'     ^^'  ^1  Gagcr,  pi.  85.  cites  3  H.  4.  2. 

that  if  he 

had  imparled  to  the  law,  and  To  to  have  been  nonfuittd,  it  fecmstohim  thatfuch  imparlance  ought  to 

be  to  another  ttrm. ♦  This  is  (defendant)  in  all  the  editions  of  Brook,  both  at  Ley  Gaser,' 

jfL  S5.  luid  ^t  Noafuit  pi.  10.  but  it  Ibould  be  plaintiff  as  here. 

3.  In  debt,  the  defendant  tendered  his  law  and  had  a  day  &c« 
and  at  the  day  the  plaintiff  was  effoigned,  and  at  the  day  the  lir- 

fendant  was  ejfoigned  &c.  and  at  the  day  the  plaintiff  was  effbigned^ 
again,  and  therefore  the  defendant  went  quit  by  judgment  with-^ 
out  making  his  law.     Br.  Ley  Gager,  pi.  36.  cites  9  H.  5.  5. 

4.  In  debt  the  defendant  tendered  his  law,  and  the  plaintiff 
imparled  to  a  day  in  the  fame  term  s  there  the  plaitUiffJball  not  be^ 
demanded  nor  be  nonfuited  s  for  his  appearance  was  of  record  th^ 
fame  term,  and  if  he  refufes  the  law  he  fliaU  be  barred.     Br. 
Ley  Gagcr,  pi.  g6.  cites  3  H.  6. 49. 

pJ^isTcites        5*  ^^^^  ^P^^  arbitrement  the  defendant  impafled,  and  came  back 
*.C,  the  fame  termy  and  tendered  his  law  :  and  per  cur.  he  fliall  have 

his  law.     Br.  Ley  Gager,  pi.  41.  cites  8  H.  6.  10. 

6.  In  pracipe  quod  reddat ;  effoign  is  caji  for  the  tenant  at  the. 
fummons  returned,  and  by  his  default  grand  cape  iffued  ;  there  he 
cfannot  wage  his  law  of  non-fummonr  at  the  day,  unlefs  he  ,/5/r- 
tnifes  that  the  effoign  ivas  not  cafi  by  him  ;  quod  nota«    Br.  Ley 

Gagcr, 


%ts  eager;  t  ss 

Oager,  pi.  90.  cites  36  H.  6.  23.    And  fee  10  H.  6.  9,  that  if 
he  had  fo  furmifed  he  might  wage  his  law.    Ibid. 

7.  In  detinue^  the  defendant  pleaded  in  bar,  and  after  relin* 
guiAed it  and  vmged  his  latVy  and  well;  for  a  man  mzj  relin- 
quifh  his  plea  and  plead  the  general  iflue,  and  this  fiiall  be  be- 
fore  the  plea  entered.    Br.  Pleadings,  pi.  1 19.  cites  2  £.  4.  13. 

8.  In  debt  the  defendant  waged  his  law,  and  when  he  camo 
to  perform  it  the  plaintiff faidy  that  he  who  now  came  is  another 
of  the  fame  name,  for  his  a£lion  is  againft  y.  5.  the  elder ,  and  he 
who  now  appears  is  J.  5.  the  younger ^  and  prayed  his  judgment  ^ 
qvLXTt,  for  the  averment  was  not  granted  nor  denied.  Br.  Ley 
Gager,  pL  91,  cites  5  £.  4.  5. 

9f  In  debt,  the  defendant  had  day  given  to  wage  his  law,  and  Roll.  tL 

at  the  day  defendant  was  fck  of  a  burning  fever ^  whereupon  the  430.  *•  C. 

Court  was  moved  for  another  day  for  the  defendant  to  come  spink*^ 

and  wage  his  law,  and  offered  to  make  all  this  good  by  an  affi«-  Baker, 
davit ;  but  the  Court  refufed,  and  advifed  him  to  plead  to  the 
country,  and  fo  he  did.    3  Buls.  263.  Mich.  14  Jac.  Smink  v. 
Barker. 

10.  Day  given  for  waging  of  law  is  peremptory;  per  three  [    83    ] 
juftices  againft  one.    3  Buls.  316.  And  the  dc- 

"  -/  ./  fendantcta- 

vot  afterwards  mvr  //  without  the  plaiotiff^sconienl»  and  betake  himfelf  to  the  country,  and  upoa 
hit  non-appearance  a  defer! t  Je  lege  waa  entered.  Bult.  iS6.  Pafch.  lo  Jac.  HarrifonT.  Jamei.— • 
Mitr  the  roll  ^mms  marked  with  a  defecitde  lege»  andcojtt  etjeffei^'w  was  moved  and  prayed,  fedemtt 
duria,  that  he  might  be  demanded  again*  and  it  walgraucedi  and  then  defendant  nuiide  his  ^^« 
jj^oy.  42.  Anop. 

11.  In  debt  by  aiTignees  of  commiflioners  of  bankrupts,  de-  Theitjwrtef 
fendant  came  in  and  waged  his  law  infanter,  and  it  was  debated  ^  Ji^^ 
if  the  plaintiff*  might  be  nonfuited ;  and  at  length  it  was  agreed  defendut 
in  as  much  as  the  defendant  came  inftanter,  that  the  plaintiff  Jf*"***  *"• 
cannot  be  nonfuited ;  for  which  reafon  the  plaintiff  was  not  called,  ^agch'uiaw, 
but  die  defendant  waged  his  law ;  and  after  he  had  fwom  they  or  at  another 
demanded  his  compurgator's ,  and  then  the  officers,  viz.  criers  and  J*y  *■  ^^ 
book-keepers,  &c.  and  they  came  and  faid,  ready  Cor  here]  but  to"whkhth€ 
they  were  not  fwom  but  accepted,  and  fo  the  plaintiff  barred.  piaiatifThat 
Sid.  3(S$.  Trin.  20  Car.  a.  B.  R.    Buckeridge  v.  Brown.  imparled, 

liff  |]iaU  not  be  demanded  nor  can  be  nonfuited.  Ibid.*«itn  14  H.  4.  19.  b.  3  H.  6.  50.  •• 

« 

(  O)  In  one  ASllon^  where  a  Bar  In  another. 

J.  ACCOUNT  Againft  A.  of  goods  delivered  to- him  to  mer*  *  Br.Eflop- 
-^  chandife,  the  defendant  faid,  that  the  plaintiff  at  another  ^j^^/s.  c!* 
iime  brought  writ  of  detinue  againjl  the  defendant  of  the  fame  goods,  ace  and  Br. 
and  counted  upon  a  bailment  to  re-iail,  in  which  the  defendant  waged  Ley  Gager, 
his  law,  and  made  the  law,  judgment ;  and  a  good  plea  in  bar,  |*  q'^^ 
per  Brian  Ch.  J.  but  Catefby  J.  contra,  and  that  it  is  only  an  s.  P.  ibid. 
fftoppel.    Br.  Barre,  pi.  92.  cites* a  R.  3.  14.  pi.ioi.ciiet 

%  R.  3*  '9* 
|tr  Briasi  but  CMciby  coatn,^^.  P.  ibid.  pi.  I9S«  (itcf  12  fi,  4.  by  a  Jufticei  that  it  ii  a  good  bvj 

'       a.  If      * 


s.  p.  Br.        2.  If  a  man  brings  ^^jf  ^o L  and  the'  tUfkndani  nvaga  bii 

if  Sf  ^"rf    ^^*  *"^  *^^^  ^^  plainiijf  brings  aSion  upon  the  cafe  agmnjl  the 

no.  cites    y^M^  defendant  that  bepromifid  to  pay  tbf  lol.  &c*  Tne  defendant 

a  R.  3.        may  plead  that  of  the  fame  fura  the  plaintiff  at  another  time 

brought  a6lion  of  debt  in  which  the  defendant  waged  his  law, 

judgment  (i  a£lio;  and  a  good  plea,  for  he  was  once  barred  of 

the  £une  fum.  Br.  A^iion  for  le  Cafe,  pL  105.  cites  33  H.  8. 

• 

(R)  Failer.    What. 

Br.  Jii4{.      i«  I N  deit  It  was  adjudged  a  failure  of  the  law,  where  the  de^ 

»SiC  fendantcame  at  the  capias  in  ivard  of  the  Jberiff  and  vMged  bis 

lanoy  and  it  %uas  by  mainprije^  and  at  toe  day  noas  effcHgnid ;  for 

eiToign  does  not  lie  for  him  who  is  by  mainprife.  Br.  Ley  Gager> 

pi.  16.  cites  44  £.  3.  la, 

(S)  EJioppel  What  Plea  Defendant  may  plead 
after  he  had  done  his  Law ;  or  after  what  Ple^ 
he  may  wage  his  Law. 


40.— -Ai^     for  the  whole,  by  reafon  of  the  Ley  Gager  in  common  which 
42  E^?^i6   ^^"^^  ^^  others  to  be  tenants  with  him.  Br.  Eftoppelj  pL  28. 


42£.  3.  _*     .  ^ 

after  fucli        CltCS4I  E.  3.  2.  3. 

Ley  Gager 

fte  pleaded >^'mt/  tetutmejt  qucre  direrfity.  Br.  Eftoppel,  pi.  2S.— *  Orig,  (tend  lar). — f  S.  C* 
cMiBr.  Several  Tenancy,  pi.  3. 

L84  ]  2.  Praecipe  quod  xcdAzt  again fi  one  wio  waged  bis  law  of  no»^ 
he  may  fummonSy  he  fhall  not  be  by  this  eftopped  in  another  a£hon  to 
J^  "^ll  ^^czdjointenancy  with  another ;  for  he  ihall  have  the  ww  iso 
^ail  not  be  another  writ,  and  by  confequence  fhall  plead  jointenancy.  Br, 
eftopped,  for  Eftoppel,  pi.  32.  cites  42  £•  3.  II. 

this  comes    * 

?iew ;  per  Hank,  quod  cooceditur.    Br.  Eftoppel,  pi.  54.  cites  7  H.  4.  t. 

Where/ort  j.  Pr^tcipe  qnod  reddat  againft  two,  the  one  tool  fever al  tenancy 
%{fifltt^t  ^ffi^^  acres y  abfque  hoc,  that  the  other  had  any  thing,  and 
fPM  htoMtht  vouched  \  and  the  other  took  the  tenancy  of  the  rejl  infeveraltyy  and 
mgain/  tbofi  vouched  another ;  Belk.  faid,  to  this  you  (hall  not  be  received  ; 
*  ^*  iw/^i  fo*"  ^  amother  time  infuch  a  Hvrit  againjtyouy  you  waged  your  taw  of 
*nok  tie  non-fummons  ^  &  non  allocatur  per  Cur.  For  after  Ley  Gager  of 
wMe  tf  non-fummons,  the  tenant  Jhall  have  the  view^  and  plead  join« 
*^?ic  /irt  ^^oancy  or  feveral  tenancy,  by  which  he  wafr  awarded  to  aniwer* 
^  %  bad  Br.  Eftoppel,  pi.  35.  cites  42  £•  3. 16, 

mnd  wigedtbdrhfw^  wm-Jmmtm  by  ultfch  kit  writ  sbate4,  aaikiinaghi  tii$  wrlt/n^fy 


mfjTjf  f^  1,  J«4|Beat  if  lli^  fliaU  be  receind  to  tike  the  teoancy  h/^traUjt  «ad  by  |]ie  «pi* 

'Sao.  of  file  Court  this  is  a  food  enopjiel.  Br.  Ibid.— ^^  ^^'^^  tbeyiook  tbf  whoU  tenaney  im  jiijmhii^ 
mnd  the  one  fooched  ooct  of  that  which  belonged  tt>  hiait  and  the  other  vouched  another*  of  thJC 
which  beUnied  to  him,  and  the  demandant  demurred  |  gwerey  hecaufe  it  is  notadju4|ed  lliiic.  Br* 
Ibi4.^S.  P.  fir.  Several  Tenancy,  pi.  i.  cites  S.  C. 

4.  In  ceffavit^  a  mam  isfummonei  in  other  land  than  is  in  i§* 
numdf  there  if  he  makes  default,  and  grand  cape  ijfues^  he  majr 
vage  his  law  of  non-fmnmons,  but  hsjhall  not  fay  for  plea  that 
he  was  fummoned  in  other  land,  note  a  difference ;  for  in  what- 
foever  land  he  be  fummoned  if  he' appears  it  fuffice$.  Br.  Ley 
Gager,  pL  60.  cites  37  H.  6.  26. 

5.  Debt  againft  B»  The  writ  if  abated^  becaufe  the  contraB  was  ^'  ^"^ 
by  him  and  one  C.  who  is  alive  not  namedf  and  after  C  died^  and  ^^s^s^C. 
in  a  new  adion  againft  B.  he  waged  his  law,  notwithftanding  Br.  EOop-* 
the  confejpon  of  the  contra£t  before ;  for  it  may  be,  that  he  h^  ^''^e  27' 
peidaftery  &c.    Br.  Ley  Gager,  pL  59.  cites  9  E.  4.  24.  ^****  ' 

6.  General  Ley  Gager  by  the  one  of  non-fummons  in  precipe  But  wbtn 
agmnft  two^  Ihall  be  eltoppeJ  in  a  new  a^on  to  fay^  that  he  is  te^  ^J'J^l, 
nam  with  ajlranger^  and  that  the  ether  had  nothing*   Br.  £ftoppel,  tUrd  tiMigei 

pi.  167.  cites  12  £•  4*  X.  ihtir  Uvt  9f 

mtxt,  in  pr4tcipe  ^uod  reddat,  by  this  thtjhu  tuiu  received  iSttt  in  anttheraSiw^  nor  wai  eftopped 
toy^,  thatjhe  and  her  iaron  mre  tenmnts^  mnd  the  third  hetd nothing,  Br.  £ftoppel>  pi.  iSx.  am 
ti  E.3. 13. 

For  more  of  Ley  Gager  in  general,  fee  Non-suit^  an^  other 

proper  titles. 


mimmmi^mm 


Itbet 


(A)  What  is  9.Uhd. 

|.  T  S*  was  libelled  againft^  for  inrontineney,  and  A*  B.  C.  and  *  Serjeant 
J  •  D.  malicioti/ly  repeated  a  great  part  of  it  in  the  prefence  of  fe^  ft*^*^' 
veraL  They  were  cenfured  for  this  in  the  Star-chamber,  though  thJ'UlfOT- 
there  was  no  proof  tha(  C.  and  D.  made  the  libel^  or  that  they  abienefsof 
affented  or  were  privies  to  th^  making  of  it.   But  faying  that  the  ^^  ^**^ 
libel  is  made  of  [Juch  a']  one,  though  he  fpeaks  it  with  malice,  Sj*quiftion. 
without  repeating  any  part  of  it^  is  not  punifhaUc}  nor  to  *  re^  «i ;  for  that 
peat  fart  ^it  in  merrimenty  without  malice,  or  any  purpofe  cf  defa^  [     ^5    J 

^nation  $  and  the  Court  hcldj  that  a  libeller  was  punilhable,  '^^f  *»^ 

••••••   ^ *  *        •        /  Juna  are  oot 

though  ^ 


85  '/Libel. 

tB  be  M-     though  the  matter  of  the  Ithel  is  true.     Mo.  627.  Mich.  43  8e 
i"^»'.  ™«  44  Eliz-  in  **»<:  Star-Chamber.  Want's  Cafe. 

QIC  injury  to  ^^ 

fhe  nputation  of  the  party  grieved,  is  ao  way  Icflcned  by  the  merrimeat  of  htm  that  makes  fo  light 

ff  it    Hawk.  pi.  c.  196.  cap.  73,  f.  14, 

2.  Every  infamous  libel  cither  is  in  writings  or  without  writing* 
That  in  writing  if,  when  an  epigram,  rhithnUy  &c.  is  compofed 
or  publiihed  to  the  contumely  of  another,  by  which  his  fame  or 
dignity  may  be  prejudiced.     This  may  be  by  words  or  ballads, 
!•  As' where  it  is  malicioufly  fung  in  the  prefence  of  others^ 
a.  By  giving  it  over  to  another  to  fcandalize  the  party.    JVitb^ 
out  writing,  may  be  by  piEhires,  as  painting  him  in  an  ignomi- 
nious manner.    2.  By  ftgns,  as   fixing   a  gallows,  &c.  at  his 
door  or  clfewhere,     5  Rep.  125.  b.  Pafch.  3  Jac.  The  Cafe  de 
libellis  famofis. 
^Kt  had  the      j.  A.  being  very  old,  and  having  a  good  eftate,  which  he  in- 
j-reShdlo     ^^"^^^  ^°  fcttlc on  B.  who  was  his  heir-general,  J.  S.  who  ha4 
tbcpUintiff  married  a  niec^  of  A.  wrote  a  letter  to  A.  that  3.  was  not  the  Jon 
iimfelft  and  of  One  of  the  name  of  A.  and  was  a  haunter  of  taverns,  and  that  di^ 
flf ^  Id  ^  t  *'  ^^^^  women  followed  him  from  London  to  his  houfe,  and  defired  to 
have  been     hear  ofA^s  death,  and  that  all  his  eflate  would  not  pay  his  debts,  £sV. 
a  libel.—     and  figned  it,  and  fent  it  feaied  and  direded  to  A.    This  was 
Orl/u  had  ^^^^  ^^  ^^  ^  \^^\y  and  J.  S^was  fined  200I.  and  B.  left  at  liberty 
beMdirea-  to  bring  his  aft  ion  at  Jaw.    2  Brownl.  151.  Pafch,  10  Jac.  C.  B, 
cd  /•  a  fa.  Peacock  V,  Sir  Geo.  Reynell. 

tber  for  rr-  '  '  ^ 

formation  of  A>n  aSi  of  bU  cbildrrn,  it  fliould  be  no  libel ;  for  it  is  only  for  reformation  and  not  fof 
defamation ;  tor  if  a  letter  contain  fcandalous  matter,  and  be  directed  to  a  tbird  perfon^  if  it  be  ra. 
formatery^  and  for  no  refpe&  to  bimfelf  it  (hall  ;iot  be  intended  a  libel ;  for  tbt  mind  with  rvbicb  it 
wvat  wuideis  to  berefpeGed ;  as  if  one  write  to  a  father  fcandalous  matter  concerning  his  children* 
giving  notice  thereof  to  the  father,  and  advjfing  him  to  have  better  regard  to  them;  diis  is  only  re- 
f»rmatory,  without  any  refped  of  profit  to  him  that  wrote  it;  but  in  the  principal  cafe,  the  defend- 
imt  intended  his  pro^t  and  his  own  benefit ;  and  this  was  the  diflference.    a  Brownl.  152.  in  S.  C. 

^4^  where  A.  ^.  A.  wrote  an  infamous,  fcandalous  isfc.  letter  to  B.  andjidhr 
feaUd  up^'y^'"'^'^  ^"  name,  and  feaied  and  direBed  it,  to  his^  loving  friend 
and  deliver-  Mr.  B.  and  added.  Speed  this.  And  after  difperfei great  numbers 
cd  into  B.'s  of  copies.     Refolved  by  Ld.  C.  Egerton,  and  the  two  Ch.  J.  and 

utnfngm^y  P^^  ^°*-  ^^^'  ^'^^^  *^  ^^^^  ^^"^^  "^^^^  ^^  ^^^  «  »  ^^^^  ^5>"  ^ 

ironicetl  puniflicd,  (though  it  was  folely  writ  to  the  plaintiff  Kimfclf 
fcandais,  as  without  any  publication)  in  the  Star  Chamber ;  for  it  is  a  great 
w^/?»e/"o/^  offence  to  the  King,  and  tends  to  breaking  the  peace,  and 
tbeirw  nor  thcrcfcrc  ucccffary  to  be  puniflied  by  indiftment,  or  in  the  Star- 
tbeiyptcriret  chamber ;  but  the  difperfmg  copies,  or  publifliing  the  eSk€k  of 
*"*^ him" for  ^^  aggravates  the  offence;  for  which  the  party  may  have  an  ac- 

l^^aims-      tion  on  the  Cafe.     12  Rep.  35.  Edwards  v.  Wootton. ^la 

houfe,  and    this  Cafe  Ld.  Cook  faid,  diat  a  perfon  libelling  himfelf,  is  punifh* 

^As^d^e  ^^^  ^y  ^^'^  ^*^^^  '*^>  *"^.  *^  ^'^^'"cd  to  him  that  he  ihould  be  fo 
by  him,  aU  in  the  Star-chambcr.    Ibid. 

Virhich  he 

diargcd  to  have  done  for  vain  glory,  but  never  puhlifbed  h ;  yet  the  Court  fined  the  defendant,  and 
fentenced  him  to  wear  papen,  and  to  make  his  fubmiffion  to  B.  in  Cheapfide.  But  an  aflion  of  the 
Cafe  will  not  Ucin  this  cafe,  foe  want  of  publkafioa.   HowcTeri  the  King  aad  CoamMw^alth  are 

lAfitieflcd 


Iv^reftei  11  iei  kcaufe  it  is  a  piovocaUoa  to  a  clurtleiige  and  hftack  of  the  petetf .  H«b.  2 1 5.  Pafch. 
i^  Jac.  in  the  Star-Chaxnbcr.  Sir  Bapdft  Hiclcs's  Cafe.-—— S.  C.  Poph.  130.  and  the  Ld.  C.  Bacofi 
ftidttlutfuch  pnvatc  letter  (hall  be  puailhedi  becaufe  that  in  a  manner  it  inforces  the  party,  to  who^ 
fuch  letter  ti  fent,  to  publiih  it  to.  his  friends  for  their  advice,  and  for  fear  the  other  party  fliould,  fo 

that  this  compttUkry  publication  ihall  be  deemed  a  publication  in  the  delinquent. And  in  an  in* 

iFonnatian  {or  writing,  &c.  the  country-parfon's  advice  to  the  Ld.  Keeper,  it  was  held,'  that  it  lay 
for  Jpeakiof  ironically*  And  the  Attorney  General  faid,  it  was  laid  to  be  wrote  ironice,  and  the  de- 
icadut  ought  to  have  (hewed  at  the  trial » that  he  did  not  intend  to  fcandalixe  them;  and  thtjMvy  are 
judga  jw  MMtmo  this  was  done,  and  they  have  found  the  ill  intent.  And  judgment  was  given  of  the 
pillory,  and  a  fine  of  40  marks.  11  Mod.  86.  Trin.  5  Annae  B.  R.   The  Queen  v.  Dr.  Brown. 

5.  A.  made  addrefles  to  M.  whom  he  afterwards  married ;  [  86  ] 
one  J.  S.  during  the  courtfliipi  wrote  a  letter  to  M.  advijing  her  l'*^.  i39^ 
wt  to  marry  A.  for  that  he  is  a  debauchee^  and  has  the  poxy  and  is 

not  worth  a  groat ^  but  has  declared^  that  if  he  marries  her^  he  will 
allow  50  /•  a  year  to  a  whore.  This  letter  was  not  fubfcribedy  but 
conveyed  to  M.  but  it  appeared  upon  evidence^  that  all  this  was 
by  ]•  S.  but  notwithftanding  it  was  held  a  matter  indi£lable. 
Sid.  270.  Trin.  17  Car.  a.  B.  R,  The  King  t.  Summer  and 
Hilliard.  ^ 

6.  The  printing  a  charge,  of  extortion  in  his  officey  againjl  the  The  mattsf 
viear  general  of  the  bifbop  of  L*  and  delivering  it  to  fei}eral  members  **•"?  *?*** 

r-f  ^  .^^     r.  •'f-      "^  ^  /•  •     ^-  *   y      •  .    .    rt .     at  the  bar, 

oj  toe  committee  of  parliament  for  examination  of  grievances  is  julti-  Keeling  and 
fiable ;  but  if  he  had  delivered  it  to  others  it  had  been  other-  Moretoo  in^ 
wife ;  and  the  minting  them,  which  is  a  publifhine  of  them  to  5*°***'  '^' 

^1         .  \  o  -  ?  f,  \  1  !•       -  the  prmtmc 

the  printers  and  compofers^  is  not  lo  great  a  publication^  as  to  was  not  ju(^ 
have  fo  many  copies  tranfcribed  by  feveral  clerks.  Lev*  240*  tifiabie,  and 
Trin.  20  Car.  2.  B.  R.    Lake  v.  King.  *^*  •^^ 

o  committee 

eughtnottobe  informed  by  printing,  orcopies,,but  viva  voce.   Ibid.  241.  Trin.  21  Car.  2.  S.  C* 
But  after  in  Mich.  Term  following,  judgment  was  given  for  the  defendant.  Ibid.  24 r.  S.  C. 
Mod.  58.  S.  C.  Trin.  22  Car.  2.  but  nojudgment — Sid.  414.  Pafch.  at  Car.  2.  S.  C.  but  adjor* 

natur Saand.  13 1.  Hill.  19  &  20  Car.  2.  S.  C.  and  there  133,  reports,  that  after  this  cafe  hadde* 

pcnded  12  terms,  judgment  was  given  for  the  defendant  by  Hale  Ch.  J.  Twifden  and  Rainsford  upott 
this  point,  viz.  That  it  was  the  order  and  courfe  of  proceedings  in  parliament  to  print  and  deliver 
copies,  &c.  of  which  they  ought  to  take  judicial  notice. — S.  C.  cited  Hawk.  PI.  C.  X94.  cap.  73, 
f.  %.  And  fays  it  feems  to  be  holden  by  fome.  That  no  %ua»t  cfjurifdtB'ton  in  the  Courts  to  tuhicJk 
fuck  a  complaint  (hall  be  exhibited,  will  make  it  a  libel ;  becaule  the  miilake  of  the  Court  is  not  im* 
futabie  to  the  party«  but  to  his  counfel.  But  if  it  ihall  msuiftfily  aftear^  that  a  profrcution  it  in» 
tirelyfal/e^  malicious  and  groundlefs,  and  commenctd^  not  with  a  defign  to  go  through  with  it,  but 
only  ft  exp^t  the  defendant*  s  cbara&er^  under  thejhvw  of  a  legal  proceedings  Serjeant  Hawkins  fays, 
be  cannot  fee  any  reafnn  why  fuch  a  mockery  of  public  juftice  Ihouldnot  rather  aggravate  the  of- 
fence, than  make  it  ceafe  to  be  one,  and  make  fuch  fcandal  a  good  ground  of  an  indi^ment  at  the 
fuit  of  the  King,  as  it  makes  the  malice  of  their  proceeding  a  good  foundation  of  an  ad^ion  on  the 
the  cafe  at  the  fuit  of  the  party,  whether  the  Court  had  a  jurifdidlion  of  the  caufeor  not.  Hawk. 
PI.  C.  194,  195.  cap.  7^,  f.  8. — But  it  feems  that  no  pre/cntnuntfy  a  grand  Jury  can  zmount  to  % 
libel ;  becaufe  it  would  be  of  the  utmoft  ill  coofequence  any  way  to  difcourage  tliem  from  making 
their  inquiries  with  that  freedom  which  is  neceflary  far  the  public  good,  by  making  them  liable 
to  profecutions  on  account  of  fuch  Inquiries.  Hawk.  Pi.  C.  Abr.  224.  cap.  73.  f.  7.  but  in  the 
.fcookatlargp,  it  is  f.  8. 

7.  C  forged  an  order  of  Chancery^  in  which  were  feveral  de^  a  Show. 
f amatory  fxpreffions  againft  the  plaintiff,  and  at  the  end  draws  a  3U-  S-  C. 
pilloryy  and  fubfcribes  it  for  J.  H.  and  hisforfworn  witneifesby 

him  fubomed  \  this  is  but  one  complicated  a£b,  and  an  a£lion 
will  lie.    Skin.  123*   Sir  John  Auftin  v.  Col.  Culpepper. 

8.  A.  being  chofe  church-wardeny  was  tendered  an  oath  ex 
officio,  viz.  to  prefent  every  parifhioner^  &c.  kmz  of  which 

articles 
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Mtdei  eoAcftneA  A.  htmAIf,  and  wa^  eteommumcated  tor  re* 

fofal  \  and  thereupon  had  a  prohibition^  if  which  he  caufed  2006 
U  he  prmtid  in  JSngli/b,  and  di^er/ed  them  ail  over  the  kingdom f 


intitvRrtg  ihem^  a  true  franflated  copy  cf  a  nvrit  of  prohibition, 
granted  by  the  lid.  Ch.  J*  and  others,  theiuftices  of  the  Court  of 
€•  JBk  in  MaJler*'Term  1^6,  again/t  thebijDop  of  C,  who  had  pro* 


cttded  againji^  and  excommunicated,  orte  T*  W.  a  church-warden  for 

refifing  to  take  the  oath  ufuaJly  tendered  to  perfons  infuch  office,  by 

which  writ  the  illegality  offuch  oaths  is  declared^  and  the  faid  hi/bop 

commanded  to  tale  (ff  his  excommunication.    The  Court  declared 

this  to  be  a  mod  feditious  libel,  and  gave  order  to  enquire  after 

the  printer,  that  he  might  be  proliecuted.  2  Mod«  1 1 8, 1 19.  Mich/ 

28  (Jar,  a.  C.  B.    Waterfield  ▼.  the  Bifliop  of  Chichefter. 

An  aAion        p.  In  a  fpecial  a£lion  on  the  cafe  the  plaintiff  declares,  that 

li^'thrhuf-  ^^  *^  *"  hackney  coachman,  and  the  defendant,  with  intent  Xa 

^d  forrid-  difgracc  him^  did  ride  Slimmington,  and  defcribes  how,  thereby 

ing  Skim,    furmifing,  that  his  wife  had  beat  hiim,  and  by  reafon  thereof 

MdS^f-  P^^^'^^s*  ^^^  formerly  ufcd  him,  refiifed  to  coftic  into  his 

edit  lay;*  coach,  ad  damnum.    Upon  not  guilty,  it  was  found  for  the 

bccaofe  it    plaintiff,  and  upon  motion  in  arreft  of  judgment,  judgment 

ri^lou^    was  quod  querens  nil  capiat  per  billam*     Raym.  401.  Trin^ 

and  ezpofed  32  Car.  2.  B.  R.    Mafon  V.  Jennings. 

him:  per 

r     tf     T  ^^^*  '  ^^*  **^'  ^^^^'  5  W.  &  M  B.  R.  in  cafe  ef  Tilney  7.  Crop So  caf 

L  '7  J  rytng  a  fellow  about  ivhh  horntf  mm  J  hvwiwgat  B, '«  dotr.  %  Show.  3 14.  cites  Sir  Wm. 
Bolton  ir.  Dean.— For  fcandaloua  matter  is  not  neceflary  to  make  a  libel/  it  is  enough  if  the  de^ 
fendant  induces  an  ill  opinion  of  the  jlaintiff,  or  to  make  him  contemptible  or  ridiculous,  j  Salk. 
1x6.  U  Cafe  of  Tilney  y.  Ciop»  z.  bfaow  314.  citei  Mingay  ▼.  Moody^ 

2  Sa!k.4t7.       lo.  A  libel  confifts  not  in  words  and  fcandalous  matter  only^ 

**B  *R^'  ^^  ^^  "  ^^^  ^^  *^^^^  fufficient,  though  fpoken  with  never  fo 

gi  cl    *     much  malice ;  but  it  is  the  putting  in  writing,  or  procuring  to  be  put 

in  writing  ;  for  if  the  words  are  not  written^  he  is  not  guilty  of 

the  libel.    12  Mod.  219.  Mich.  10  W.  3.  the  King  ▼.  Beerc. 

%  Sattc.  II-  The  taking  the  copy  of  a  libel  is  a  libel,  becaufe  it  com- 

4<7*  S.  C.    prehends  all  that  is  neceifary  to  the  making  of  a  libel  \  it  hath 

the  fame  fcandalous  matter  in  it,  and  the  fame  mifchierous  con<« 

fequences  attending  it  at  firft  \  for  it  is  bv  this  meatis  per^ 

petuated,  and  it  may  come  into  the  hands  ot  other  men,  and  be 

publiflied  after  the  death  of  the  copyer ;  and  if  men  might  take 

copies  with  impunity,  by  the  fame  reaibn,  printing  of  them 

would  be  no  offence;  and  then  farewel  to  all  governments 

12  Mod*  220.  the  Eling  v.  Beefe^ 

12.  In  adion  on  the  cafe  upon  a  libel  it  is  fufficient  if  the 
mMer  is  refleBingj  as  to  paint  a  man  playing  at  cudgels  vnth  hit 
wfo$  per  Holt  Ch.  J.  IX  Mod.  99.  Mich.  5  Ann®.  Anon. 

13.  A  defamatory  writing,  exprejftng  only  one  or  two  Utters  ^ 
M  nana,  in  fuch  a  manner,  that  from  what  goes  before,  and  fol- 
lows after,  it  mufl  needs  be  underftood  tofgnify  fuch  a  particular 
pirfin  in  the  plain,  obvious  and  natural  conftruAion  of  the 
wade^  and  would  be  perfe£):  ao&feofe  if  ftnd&od  tx)  any  othef 
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toeaxung^  b  as  properly  a  libel»  as  if  it  had  expreflcd  the  whole 
name  at  large ;  for  it  brings  the  utmoft  contempt  unto  thelaw^ 
to  fuller  its  juftice  to  be  eluded  by  fuch  trifling  evafions :  and  it 
is  a  ridiculous  abfurdity  to  {kj^  that  a  writing,  which  is  under-* 
ftood  bj  erery  the  meaneft  capacity,  cannot  poffibly  by  a  judge 
and  jury*    2  Hawk.  PI.  C»  194.  cap.  73.  f.  c. 

14.  It  feems  clear,  that  no  writing  whatfoever  is  to  be 
efteemed  a  libel,  unlefs  it  refie£l  upon  fome  particular  perfin  ;  and 
it  feems,  that  a  writing  full  of  ebfcene  ribaldry^  without  any  kind 
of  refle^^ion  upon  any  one,  is  not  puniihable  at  all  by  any  pro* 
fecution  at  common  law,  as  I  have  heard  it  agreed  in  the  Court 
of  King's  Bench  ^  yet  it  feems,  that  the  author  may  be  bound 
to  his  good  behaviour,  as  a  fcandalous  perfon  of  evil  fame« 
2  HavriL.  PL  C.  195.  cap.  73.  f.  9. 

(B)     JVbo  (hall  be  faid  to  be  Maker^  Contriver^  or 
Publijher.     Or  be  punifhed  as  fuch. 

I.  IJC  who  difperfes  libels ^  though  he  does  not  know  the  effeS 
of  thentf  nor  ever  heard  them  re^d,  is  punifliable.     Mo. 
627.  Mich.  43  &  44  Eliz.  in  the  Star-Chamber.    In  Want's 
Cafe. 

2.  Jurtrs  at  a  wardmote  immijl  prefented  7.  ^•pff  incontinency^ 
for  which  J.  S.  complained  of  mem  m  the  Star-Chamber.  But 
the  Couxt  would  not  examine  the  caufe  againft  them  ;  becaufe 
the  precedent  would  be  dangerous,  to  draw  into  the  Star-Cham- 
ber jurors  for  their  inquefts.    Mo.  627.    Want's  Cafe. 

3.  Refolved  in  ^  cafe  of  libels,     i.  The  procurer,  and  alfo  J  Laiib^ 
die  writer  are  both  contrivers.     2.  The  procurer  of  another  to  Case  muft 
/f/^/y&  the  libel,  and  the  publiflier  himfelf,  are  both  of  them  *1."K^ 
publifhers.     3.  The  reading  a  libel,  not  knowing  it  to  be  a  libel,  is  \iJs^  c. 
not  publiihing.     4.  He  that  writes  the  copy  of  the  libel  by  the  com*  where  it  it 
mandment  of 'hit  majler  or  bis  father ,  is  not  a  publiiher.     5.  He  "ported  «• 
diat  laughs  when  he  bears  another  read  a  libel,  i3  not  a  publiflier  ^  ^  1^*    « 
i£  he  di^s  no  more.     6.  He  that  lends  a  libel  to  be  copied,  or  he  ^,x^tkt 
that  *  repeats  the  libel,  or  any  part  of  it,  oxjhews  the  contents  of  worker  rfm 
it,  or  any  part  of  it,  knowing  it  to  be  a  libel,  is  a  publiflier.    So  f'^'^''»  i* 
if  one  writes  the  copy  by  commandment  of  his  mailer  or  father,  iaw*?Aprw-. 
and  then  carries  it  to  another,  he  is  a  publiiher.     Mo.  813.  Mich,  triveri  ^ni 
8  Jac.  Lamb's  Cafe.  <!)«<> 

lie  dttt  it  c«OTi6ied  of  a  libel  muft  be  eontriver«  procurer,  or  publiflier,  is  good  lawr  but  not  other- 
wife  ;  per  Holt  Ch.  T.  iz  Mod.  219.  The  King  v.  Beare. S.  P.  ia S.  C.  z  Salk.  418.  chac 

if  ic  be  not  expounded  by  Mo.  813.  it  may  be  doubtful ;  for  if  that  cafe  be  looked  into,  the  queftioa 
there  was  about  the  publication  of  a  libel,  and  it  was  held,  that  the  writing  the  copy  of  a  libel  was 
noc  a  publicatioOf  but  only  evidence  of  a  publication.  But  there  was  no  queftioa  made,  how  Ur  hci 
«r«s  guilty  of  libelling.  And  as  tor  the  matter  of  ipublication*  the  iare  biding  a  libel  is  not  a  publi- 
cation ;  per  Holt  Ch.  J.  But  when  a  libel  appears  ttndtr  a  man^s  otun  bamd^jriting^  and  n« 
•tlier  author  is  known,  it  h  m  taking  in  iht  mammtr,  and  it  tuias  the  proof  upon  him ;  per  Hol^  ibid. 
4iy,            •  Mo.  %i%.  Coodrick't  Cafe. 

4.  If 


8s  ma. 

sSaik.4it.  4.  t(  a  libel  be  made  in  writing,  an<l  afterwards  hrnf,  zt^ 
who  Ldbted  ^^^  remembers  the  contents,  and  dictates  to  another  who  writes 
cannot  be  in-  it,  the  writer  IS  the  maker  of  a  libeL  He  that  t/ikes  a  copy  of  a 
aiacd  for  libel  in  writing,  though  be  be  not  the  author,  is  guilty  of  ms^ing 
KwlYc?*'  a  libel ;  per  Holt  Ch.  J.  Cumb.  359-  Hill.  8  W.  3.  B.  R.  The 
canfe  he"did  King  V.  Pain. 

not  write  it; 

and  if  the  writer  ctnnot  he  punifhed,  this  crime  is  unponifhahle ;  per  Cur.  Carth.  406.  S.  C— — « 
*  It  h  highly  criminal,  a  Salk.  417.  per  Holt.  Ch.  J.-— ~5  Mod.  167.  S.  C.-^^— *  Carth.  409. 
fer  Hok  Ch.  ].  in  Cafe  of  the  King  v.  Bear.  ' 

5.  If  a  libel  be  publicly  known,  having  a  written  copy  of  it  is 
evidence  of  a  publication ;  but  otherwife  where  it  is  not  known 
'     to  be  publiihed.    Per  Holt  Ch.  J.  Hill^  i o  W.  3.  B.  R.  a  Salk- 
418.  The  King  v.  Bear. 


fA}.      (C)    PuniJbedVLovr.     And  what  ought  to  be  done 

with  Libels  when  met  with. 

I.  A     R.  was  indiAed  in  the  King's  Bench,  for  the  making  of 
'^^*  a  libel  in  writing  in  the  French  tongue  againft  R.  of  S. 
calling  him  therein,  Roy  de  Raveners.  &c.  Whereupon  he,  being 
arraigned,  pleaded  thereupon  not  guilty,  and  was  found  guilty, 
as  by  the  records  appeareth.    So  as  a  libeller,  or  a  publi&er  of 
a  libel,  committeth  a  public  offence,  and  may  be  indi£ied  there^ 
fere  at  the  common  law.    3  Inft.  174.  cites  Mich.  10  E.  3. 
LtH  uri        ^'  J-  N-  ^"  attorney  of  the  King's  Bench,  wrote  a  letter  to 
r" sik      J;  F-  ^'^  ^'*^  *V^  Councily  that  neither  Sir  W.  S.  Chief  Ju/^ 
419.  in  Cafe  tice^  nor  his  fellows  the  Kin^s  JuJHces^  nor  their  clerks,  any  great 
V  Sfaf^^  /^'/i^  would  do  by  the  commandment  of  our  Lord  the  King,  nor 
andcaiuita  of  Queen  Philip,  in  that  place,  more  than  of  any  other  of  the 
ftroBgcafc.    realm ;  which  faid  John,  being  called,  confefled  the  faid  letter 
by  him  to  be  written  with  his  own  proper  hand  ;  judicium  Cu* 
riae,  et  quia  prxdi£tu8  Johannes  cognovit  difhun  literam  per  fe 
fcriptam  Roberto  de  Ferrers,  qui  eft  de  Concilio  Regisj  quae 
litera  continet  in  fe  nullam  veritatem,  praeteztu  cuius  Dominos 
Rex  erga  Curiam  &  Jufticiarios  fuos  hoc  in  cafu  nabere  pofTet 
indignationem,  quod  eflet  in  fcandalum  Juftic.  &  Curix-^  ideo 
di£lus  Johannes  committitur  Marefc.  ^  poflea  invenit  6  manu^ 
captorespro  bonogeftu.    3  Inft.  174.  cap.  76.  cites  Mich.  18  E.  3. 
A  ^^'»  3.  If  one  finds  a  YiiAagainJl  a  private  man,  he  may  either  hum 

cootenua^  iV,  or  deliver  it  to  a  magi/irate  immediately ;  but  if  it  concerns  a 
true,  is  not  magiftrate,  or  other  public  perfon,  he  ought  immediately  to  deliver 
^htjujiu  it  to  a  magi/Irate,  that  the  author  may  be  found  out.  5  Rep. 
{b^'tight^  125.  b.  cites  it  as  refolved  Mich.  43  &  44  Eliz.  in  the  Star- 
way  u  to      Chamber,  in  Halliwood's  Cafe. 

iiicover  it 

legally  to  foaie  magiftrate  or  other  that  may  hare  €Ogiiis|ilCC  of  ihc  cmfe  {  bnt  it  Wfff  be  jvftifiei  is 

an  mOiw/ur  tajt^    Hob,  2^3 .    L«kc  ?•  HatlOD, 

4.  Oqo 


4*  0^^  wia  profecuted  in  the  Star-chamber  for  compoling 
tind  pubiifliing  an  infamous  lib^  in  meter,  fcandalizing  a  de- 
teafed  and  prefent  archbifliop  of  Canter'^ury.  It  was  refolved^ 
!•  That  every  libel,  (called  Faihofus  Libellus,  or  Infamatoriat 
&riptura)  made  againji  a  private  perfon  deferves  a  fevere  puniih* 
mcnt$  becaufe  it  prorokes  all  the  family  of  that  perfon  to  re- 
renge  &c.  If  it  be  againft  a  magtftrate^  it  concerns  not  only  the 
jpeace,  but.  fcandalizes  the  government.  2.  It  is  punifhable* 
notwithftanding  the  perfon  fcandnlhud  be  dead  at  the  time.  3 .  A 
Jibeller  (called  Famofus  Defamator)  (hall  be  punilhed,  either  by 
tn£8ment  at  common  law  or  by  bill  if  he  deny  it,  or  ore  tenus  upon  * 

conftJftoH^  in  the  Star-Chamber,  and  that  According  to  the  great* 
nefs  of  his  offence,  it  may  be  by  fine  and  imprtfonment,  and  if  the 
cafe  be  exorbitant,  by  pillory  and  lofs  of  ears.  4.  It  is  not  mate* 
rial,  whether  it  be  true  or  not,  or  of  what  fame  the  party  li<* 
belled  is.  5  Rep.  125.  Pafch.  3  Jac.  The  Cafe  De  Libellis 
Famofisi 

5.  One  was  indided  for  exhibiting  an  infamous  libel  dire£led 
to  the  King  againft  Coke  the  Ch*  J.  of  B.  R.  and  the  Court  for 
a  judgment  given  in  the  faid  Court  in  Magdalen  College 
Case,  affirn^ing  the  faid  judgment  to  be  treafon,  and  calling  the 
CJnefJu/Hce  ^raytoTy  perjured  Judge,  and  fcandalizing  all  tlic 
profefiors  of  the  law  :  and  this  libel,  h.t  fixed  upon  the  great  gate 
entering  WeJItninJler'Hally  and  diverfe  other  places.  And  being 
arraigned,  ne  put  in  a  fcandalous  plea,  affirming  he  would  nbt 
plead  otherwife.     It  was  adjudged,  that  he  fhpuld  be  committed 

to  the  martial,  ftand  upon  tne  pillory  with  paper  mentioning  the     • 
t)ffence,  arid  be  imprifoned  till  he  fubmit  himfelf  to  every  Court, 
be  bound  to  his  good  behaviour  with  fureties  during  life,  and  pay 
1000/.  fine  to  the  King.     Cro.  C.  175.  Mich.  5  Car.   B.  R. 
JcflTs  Cafe. 

6.  An  information  was  exhibited  againft  A.  B.  for  caufing  to  *  ^^^ 
be  framed,  printed,  and  publifhed,  a  fcandalous  libel  intitled  &c.  pubiiihesit» 
thereby  fcandalizing  of  one  C-  D.  Upon  not  guilty  pleaded,  it  yet  hi*  hav- 


A  rea- 


s^peared  upon  the  evidence,  that  two  ofthefe  Ttbels  printed  were  ^2\^^{ 
found  at  the  lodgings  of  the  defendant  upon  warrants  from  the  j^at  purpoff 
principal  fecretary  of  ftate  to  learch  there,  he  being  fufpefted  to  if  any  occa- 
be  the  contriver  of  it.    The  opinion  of  the  Court  was.  That  this  J*"  ^^"^* 
Vas  no  crime  within  the  information,  though  he  gave  no  account  higifiycrl- 
hwo  they  came  there  /  and  tlie  having  of  a  libel,  and  not  delivering  minal,  and 
of  it  to  a  magiftrate,  was  only  puniftable  in  the  Star-Chamber,  ^^?"^*\*l? 
unlefe  the  party  malicioufly  *  publifhed  it.    Vent.  31.  Pafch.  tokeeptt*^ 

21  Cat.  2.  B.  R.     Anon.  private,  yet 

after  his 
4«ath  thej  might  faU  into  fuch  handi  as  might  be  injurious  to  the  ^vernmenty  and  therefore  men 
teght  act  to  be  allowed  to  havefuch  evil  inftruaeQU  in  their  keeping  &c.     Per  Cur.  Carth.  409. 
Trio*  9  W.  3.  B.  R,    The  l^iagT.  Bear. 


Vol.  XV.  I  (D) 


89$  •    X'ibel. 

(D)  Wliat  is  the  Dijiindl  Power  of  the  Courts  and 

of  the  "Jury^  as  to  Libels. 

•  i.TN  an  information  for  a  libel,  it  was  urged,  that  the  only 
-*-  thing  to  be  examined  by  the  Court  is,  whether  the  paper 
{)ubli{hed  contain  any  libellous  matter  ;  for  then  the  application 
snuft  be  left  to  the  jury.  But  per  Cur*  this  rule  is  not  to  be 
taken  fo  extenfively  j  for  where  the  application  is  merely  indif- 
ferent, we  will  not  grant  an  information^  but  there  muft  be  a 
*  fceming  and  apparent  application  to  be  made.    Gibb.  57.  Pafch. 

-2  Geo.  2.  B.  R.  The  King  v.  Butcheler. 

[   90    ]  (E)    Pleadings,  &c. 


1.  A  N  indiftmcntwas  for  compofing,  writing,  making,  and  • 
■^^  collefting  feveral  libels  in  uno  quorum  contineiur  inter  alia 


S.  P.  Re- 

folved. 

'W\c\i.\hxi.  ju^^^  t^^orem  Isf  ad  effeBum  feqtietiiem^  and  then  fets  forth  the 

nae.  B.  R.     words.     Upon  not  guilty,  the  jury  found  the  defendant  ^tf/7/^  ax 

T^^  to  tie  writing  and  collecling  prgut  in  indiftamento  fupponttur,  ^ 

i)r.  quoad  omnia  alia  prater  fcriptionem  i*f  colleBionem  not  guilty*     Ex- 

Dr  AKF.      ceptlon  was  taken,  that  f  inter  alia)  fhewed  there  was  fomew^hat 

which  was^   elfe,  which  perhaps  might,  if  it  appeared,  qualify  the  reft.    But 

tion  for     "   P^r  Cur.  nou  allocatur  ;  for  then  he  could  not  be  found  guilty ; 

writi««  a      and  if  any  thing  qualifies  that  which  is  fet  forth,  it  muft  be 

forth  Aat°U  S*^^*^  ^^  evidence.     2.  It  was  agreed,  that  ad  effehum  fequentem 

contained fe-  of  itfclf  had  bccn  naught  •,  for  the  Court  muft  judge  of  the 

vertifcoM"    words  thcmfelvcs,  and  not  of  the  conftruftion  which  the   pro- 

^to'Tfecun'   ^^^"^^'^  P^*^  upon  thcni ;  but  the  words  (ad  efFeftum)  tuere  cor^ 

dm  unorem  reeled  by  the  nvords  (juxta  *  tenorem)  which  imports  the  very 

ftquentem^     words  thcmfelvcs.     3.  It  was  held,  that  the  finding  him  guilty 

*it'n  Vf '  -  °^  '^^  \i^tt  writing  and  coUefting  is  criminal ;  not  but  that  col-- 

fence  of  the   leafing  had  better  been  out  of  the  cafe  ;  and  it  being  .objefted, 

libel  it  was    that  defendant  being  found  guilty  of  coUefting  and  writing,  and 

ftcad  of*"      ^^^  ^^  making  and  compofing,  the  verdiB  is  repugnant y  or  an  aC'^ 

(not).  Upon  quittalj  non  allocatur ;  for  making  is  the  genus,  and  compofing 

not  guilty      and  contriving  is  one  fpecies,  and  writing  a  fecbnd  fpecies,  and 

pieaicd.  Lhii  procuring  to  be  written  a  third  fpecies  1  fo  that  not  findin?  him 

evidence,      guuty  01  all,  but  wHting  Only,  IS  finding  him  not  guilty  of  any 

andafpeciai  fpecies  of  making  but  writing.     2  Salk.  417.  Hill,    lo  W- 3. 

fcj'i*  The  B-R- The  King  V.  Bear. 

Court  held, 

that  x\ih  was  Lot  a  tenor  by  reafon  of  the  variance  of  (Nor)  for  (Not)  which  arc  difiereot  b*d)  is 
graninr  .rrind  iCiife.  -And  there  it  was  held  by  Holt  Ch.  J.  That  in  pleading, there  are  a  ^vays 

of  dcj'nib'fip^  a  iilxl  or  other  writing,  vi«.  by  ihc  words,  or  by  the  fenfc.  By  tbf  %i/ords,  »s  it  yo* 
declare  of  a  ii'el  cujus  tenor  I'cquitur  &c.  or  qui  fequitur  in  fiis  Anglicanit  verbis  fequentibus,  tliere 
you  dcfcribe  it  by  its  particular  words,  of  which  each  is  fuch  a  mark,  that  if  you  vary,  you  fail  in 
i.i..W:;.-  good  their  dcfcnptton.  2  You  maydefcribe  \i  hy  its  frnfe and  meunif^i  thu<  it  is  a  good 
intormati.-)!)  tothew,  Th^fhe  defendant  made  a  writing:,  and  therein  faid  fo  and  io,  tra<.f)atirg  it  into 
Latia  )  in  which  cafe  cxaCtncf»  of  words  is  not  fo  material;    becaufe  it  it  defszibcd  by  the  fenfc  and 

fuWiusct 


iidef.  go 

.'—•,.••■         •  '  •-„.-.. 

fttliftaoce  of  it— ^.  C.  i  x  Mo^  78.  Fafch.  5  Anns.  Adjomatur.  Ibid.  84^  Tnn.  5  Ann«. 

Adiomatur."— »Ibid.  95.  Mich.  5  Anne.  Adjudged  for  the  defendant.    But  fajs»  that  a  writ  of 
error  wu  intended. 

-  < 

2.  A  man  may  y^A  in  an  a£lion  on  the  cafe  for  a  IJbel ;  l>at 
ptherwife  in  an  indi^ment;  per  Holt  Ch:  J*  11  Mod.  99^ 
Mich.  5  Annae.  Anon^ 

3.  Upon  a  motion  for  an  attachment  againft  the  defendant 
for  pubHfhing  a  libel  on  the  Court  of  B.  R.  and  a  rule  made 
tipon  him  to  fhe^  caufe  why  it  ihbuld  not  be  granted/  it!  wa ^ 
moved  to  difcharge  that  rule  upon  an  affidavit  that  hif  fault  nvat 
not  wilful,  but  merely  through  ignorance  \  thai  he  had  the  libel  front 
m  C.  a  printer  in  C«  that  it  was  in  Latin j  lifhich  he  did  not  un^ 
dtrjiandy  andxkitX  he  did  not  know  who  was  the  author y  otherwife 
than  by  a  letter  which  he  received  frorh  the  printer ^  apd  which  was 
now  annexed  to  his  affidavit ;  by  which  letter  it  appeared,  that 
(me  Dr.  Middleton  was  the  author ;  fo  that  having  Ihevired  how 
he  came  by  this  libel,  and  having  told  all  that  he  knefw  of  the 
Author,  for  that  reafon  it  was  infiiled  in  his  behalf,  that  the  rule 
ihould  be  difcharged,  ^d  that  the  printer  fhould  be  profecuted ; 
but  the  rule  was  continued  on  the  defendant  until  ht  made  out 
his  allegation  againft  the  printer,  who  was  therefore  joined  in 
the  rule,  that  both  of  them  might  be  before  the  Ciourt.     In  the 
pezt  term  Dr,  Middleton  appeared  and  cotfejfed  in  Court y  that  he 
was  the  author  of  the  book  \  and  thereupon  the  rule  was  dif- 
charged ag;aitift  the  defendant  and  the  printer,  and  the  do£lor 
was  committed  till  further  confideration  of  the  matter ;  sind  af- 
terwards he  was  fined  50  /.  and  bound  to  his  good  behaviour  for  ^ 
i  year,  and  fo  was  Dr.  Col£batcH  thd  fame  term>  for  the  like  1-9^    J 
offence.     8  Mod.  123.  Pafch.  9  Geo.  The  King  v.  Wiatt. 

4.  Information  for  a  libel  was  in  the  disjunBive^  viz.  Scripfit 
feu  fcribi  cauf;^vit,  and  held  not  good.  8^  Mod:  328:  Michi 
li  Geo.  The  King  v#  Brcreton.  * 


(F)  Publication.     What. 

i'Vr^RITING  the  copy  of  a  libel  is  hot  a  publication 
thereof,  but  only  an  evidence  of  a  publication  5  per  Holt 
Ch.  J.  i^  Mod.  220.  cites  Mo.  813.  and  9  Rep.  59.  b.  Dr. 
Lamb^s  Cafe^  and  fays  the  writipg  the  original  libel  itfclf  is  the 
fame ;  and  if  a  publication  of  it  has  been  proved,  it  is  evidence 
^t  the  publication  was  by  him  that  had  it  in  his  cuftody. 


I  a  (A)  %U 


9t  %$B(t$Xit0* 


(A)  }La«fariej^^ 


lAM 


t.  7  Mn.T3V^HER  ^JS  feveral  charitable  perfms  haw  rf 
U^.  M*/  I-  /^^  jfiftir/  ertEted  libraries  nvitbin  fiveral  par^ii 
aHd'dtflri&$  in  England  and  Wales  ^  it  is  hereby  enaffed,  that  in 
tverjparUb  #r  place  where  fucb  library  isj  or  /ball  be  ereBedy  the 
Jamijhallbeprefervedfir  the  ufe  appwtted  by  tbefwnder. 

8.  2*  And  every  incumbent ^  winifier^  er  curate  of  a  parity  before 
hejhall  be  permitted  to  ufsfuch  Ubrary^fiall  give  fucb  fecurtiyjwr  the 
preferviUi^n  thereby  and  obfervatian  of  the  rules  and  orders  appointtd 
by  the  founder  iSfC.  as  the  proper  ordinary fiall  think  fit. 

And  if  any  bookfiall  be  taken  away  and  detained^  itfball  be  lawful 
for  the  faid  incumbent  Isfc,  to  bring  an  aBion  of  trover  in  the  name 
ofthe^oper  ordinary y  and  recover  trebk  damages y  to  be  applied  ta 
ihe  ufe  of  the  faid  library  • 

S,  3*  Ana  it  Jball  be  lawful  for  the  ordinaryy  his  commiffary  or 
officialy  or  for  the  archdeacwy  his  oif^cial  or  furrogate  by  his  direBion^ 
tf  fuch  archdeacon  be  not  incumbent  of  the  place y  to  inquire y  at  his  or 
their  vifuatiwy  into  tie  condition  of  fuch  ItbrarieSy  and  to  redrefs  the 
griewMces  and  defeSs  eonceraintg  wefame* 

And  itjhall  be  lawful  for  the  ordinary  fr»m  time  to  time  to  appeini 
fiich  perfons  to  view  the  condition  of  the  faid  librarieSy  as  theyJbaU 
think  fit. 

5.4.  And  where  any  library  is  appropriated  to  the  ufe  of  the  mi- 
nifier  of  any  pairifby  fuch  miniflery  or  curatty  within  6  months  after 
bis  injtitutiony  induHiony  or  admtffiat^y  Jhatl  make  a  catalogue  ^  aM 
books  remaininr  in  fuch  librarvy  andjtgn  the  famcy  thereby  acknow* 
tcdging  them  to  be  in  hiscu/lodyy  which  jhall  be  delivered  to  the  proper 
ordinary  within  the  time  aforrfaidy  to  be  regi/lerfd  gratis, 

S.  5.  And  where  a  library  fball  hereafter  be  given  to  the  ufe  of 
any  part/hy  or  place  where  there  is  an  incumbent y  miniftery  or  curati 
in  poffe/flouy  fuch  ineumbent  ^c.JhaJl  make  a  cata/(fue  as  aferefeddy 
and  aeliver  the  fame  %uithin  fix  months  after  be-all  receive  fuch 
library* 

S.  6.  And  upon  the  death  of  any  incumbent  is^c.  the  library  be^ 
longing  to  any  parifh  or  place  fhall  be  locked  up  by  the  church  viardint^ 
or  fuch  other  perfons  as  fball  be  appointed  by  the  ordinary  till  a  new 
incumbent  ^c.  Jhall  be  induBed  or  admitted. 
t  9^  J  S.  7.  Proviiled  that  if  the  place  where  fuch  library  is  kept  Jhall 
be  ufedfor  the  meeting  of  the  vefiryy  or  any  other  parijh  bifinefs  Wr- 
it  fball  be  ufed  as  formerly  ^  but  after  fuch  bufinefs  difpaicbed  Jhall 
be  again  locked  up  and  fecund. 

S.  8.  A  book  fhall  be  kept  in  the  faid  library  wherein  the  nunifier 

Jhall 


jAdff  et^ir  M  kmefaXinsj  and  an  acamnf  of  att  fuch  hois  asjhall 
iegivettf  and  ty  nuhom. 

S.  p.  And  it  Jhall  he  lawful  fir  the  ordinary  and  the  donor ^  if 
living,  and  after  his  death  for  the  ordinary  alom^  to  mdkefuch  rules 
and  orders  concerning  the  Jatnej  as  he  Jhall  think  fit j  not  being  con^ 
trary  tofuch  as  the  donor  jball  have  made  /  pMchfaid  orders  fiall 
beettteredin  thefaid  boohy  and  kept  in  the  library, 

S.  it.  And  no  booh  fiall  be  alienable  ivithoUt  the  confent  of  the  or* 
Unary y  and  then  only  where  there  if  a  duplicate  offuch  book  ;  and  if 
any  book  be  taken  away  or  lofi,  aju/Hce  of  peace  may  grant  his  war^. 
rant  tofearcbfcr  the  fame j  and  iffiund^  order  it  to  be  refiored  to  the 
library. 

'    &  1 1.  Provided  that  this  a£l  do  not  esttend  to  the  pubtic  library 
tf/Ryegateiii  Surrey ^ 


Xtcence* 


■»•• 


(A)  Licence*     How  it  differs  from^  or  is  a  Grant.    ^  cnn?, 

• 

I.  T  F  a  man  licences  me  to  enter  into  his  land  and  to  occupy  it  for 
^  a  yeary  half  a  year,  or  fUqh  like^  this  is  a  leufe,  and  to  (hall 
be  pleaded.     Br.  licence  &c.  pi.  19.  cites  f;  H.  7.  i. 

2.  A  licence  to  hunt^  and  caspry  away  the  dfeer  killed  to  his  own 
ufe,  or  to  cut  down  a  tre^  in  11  man's  ground,  and  to  carry  it  ' 
away  the  next  day  to  his  own  life,  are  licences  as  to  the  afls  of 
hunting  and  cutting  down  the  tree  \  but  as  to  the  carrying  away 
the  deer  killed,  or  the  tree  cut  down,  they  are^a^^x*  Vaugh« 
351.  Thomas  v.  Sorrell, 

• 

(B)    Good.  SeeConx* 

I.  T  F  a  man  Is  bound  in  an  obligation  of  49 1,  upon  condition^ 
^  or  defeafance,  that  if  J.  S.  be  fervant  to  the  obligee  for  7 

yearsy  that  the  obligation  fhall  be  void  *,  pet  Cur.  it  is  a  good  plea 

tbat  the  obligee  licenced  the  fervant  to  go  &c.  though  the  Ucence  be 

only  by  parid.    Br.  Licences,  pi.  i8.  cites  6  E.  4.  a. 

2.  A  condition  to  a  licence  is  void ;  as  a  leafe  for  years  on  con* 

ditioa  that  he  pay  20 1.  the  fecond  year^  this  is  Toid  \  for  the 

1 3  licence 


ration 
Gnar. 


92 1:  %ictm». 

li^enice  does  not  give  a  right,  but  only  executes  it,  as  aliiietf  or 
attornment.    Owen.  73.  Hill.   38  Eliz.   Haddon  ▼.  Afrowc 

linitli. 


(B.  1)    Granted  by  whom  gopd.     Servant^ 

Bailiff  &c. 

|.  VrOTE,  that  licence  of  a  parker  to  hunt  and  chafe  in  the 

"*"^  J^*'''^  ^^  ^^^  mafter  is  not  good  ;  contrary  of  the  licence  of 

a  bailiff  to  take  a  anvj  or  to  milk  her,  or  to  ride  a  horfe  to  fud^ 

[    93    ]  a  place  j  for  he  has  authority  to  fell  *  them ;  guxre.     Br.  li- 

•^'•(ff.         cerices,pl.  20.  citcsa  E.  4.  4. 

Lff.)^'  ^*  ^'  Trefpafs  de parcofra^o  upon  thejlatute  2^.1.  20.  for  killing 
2  deer  ;  the  defendant  faidj  that  the  pqrher  prayed  him  to  kill  the 
deery  and  he  did  it,  and  the  beft  opinion  was  that  it  is  no  plea ; 
for  the  parker  himfelf  cannot  do  it  by  his  office,  but  only  to 
keep  the  game.     Br.  Trefpafs,  pi.  295.  cites  2  E.  4.  4. 

3.  Packers  and  fliepherds  are  only  keepers  of  the  game,  and 
(heep.     Br.  Trefpafs,  pi.  295.  cites  2  E.  4. 4. 

4.  It  was  found  upon  a  fpecial  vcrdifl,  that  the  parfon  of  the 
parifh  made  A,  colleElor  of  iithes\  and  that  A.  had  licenced  a  pa- 
irifhioner  to  carry  away  his  corn  ivithout  fetting  forth  of  tithes ;  per 
Cur.  clearly,' the  licence  is  void,  and  a  confultation  was  awarded* 
Noy.  134.  Brickendinev.  Denwood. 

*  -  • 

(C)    How  it  muft  be  purfued. 

So  if  I  hare  i.  T  TCENCE  or  authority  mufl  be  purfued j?r/iff/y,  as  well  in 
imZTk  200  form  as  in  fubftance  •,  as  licence  to  impark  300  acres,  he 

acrtt  and  do  Cannot  impark  but   1 00  acres  oiily.     Ar^.  Owen.  73.  cites 

it  accord-        lo  H.  7. 

inglVf  and 

afffr  i/tcrea/f  it  by  Another  too  acres^  there  this  no  gark ;  ^uaerCf  of  tliis.     Br.  Paten tSt  pi.  76.  cites 

23  H.  8. 2  Rep.  8c.  b. 

S.P.Bridgm.  2.  If  the  king  licences  his  tenant  to  alien  his  manor  of  D.  and 
'o^E^'T  ^'  oli^^s  it  except  an  acre ;  the  licence  fhall  not  ferve  it;  for 
17...  So  there  the  King  is  not  afcertained  of  his  tenant  of  the  whole, 
^^herc  the     Br.  iPatents,  pi.  76.  cites  23  H.  8. 

King  li- 
cences oAe  to  alien  the  third  part  of  his  land,  and  he  aliens  all ;  the  alienation  h  void  in  aU.    Fio* 
Law.  8.  b.    * 

i\  this  cafe  j.  Jn  trefpafs  for  immoderately  riding  his  mare;  the  defend- 

^^difft^cnce  *"^  pleaded,  that  the  plaintiff  lent  him  his  faid  mare  and  iicentiam 

where  cer^  iedit  cidcm  (defendenti )  equitare  upon  the  faid  mare^  and  that  by 

ttJin  time  is  virtue  of  this  licence  the  defendant  and  his  fervant  did  ride  aher'^ 

thl'ioaifof  ^^if"^  **P90  her.    The  Court  upon  demurrer  held  the  licence 

the  horfc  -    -       -  y  ^        .  aOllCXed 


yiictntt,  93 

annezecl  to  the  perfon,  and  not  to  be  communicated  to  another.  "^  where 
Mod.  a  10.  HiU.  27  &  a8  Car.  2.  C.  B.  Bringloe  v.  Morris.  Zu^tf" 

the  pany  to 
whom  the  horfe  it  lent  hath  an  tntereft  in  the  horfc  during  that  tiint«  and  in  that  cafe  his  fervant 
may  ride,  but  in  the  other  cafe  njt;  and  a  difference  was  taJcen  between  hiring  an  horft  f  go  t» 
Ttrk,  and  icrrvvfing  an  h«rfe ;  in  the  firft  cafe  the  party  may  fel  his  fervant  up,  but  not  in  the  i%» 
cood.    Ibid. 


(D)  Extent  thereof.  ^^^"^ 

lTIC^HETHER  a  licence  to  hunt  ^ycs  a  power  to  kilt  and  Intrefpaft 

^'  carry  away  is  \ch  a  quaere  per  Brook.  Br.  Licence,  pi.  6.  byT^^^ 

where  a  maa 
Siresme  licence  to  bvnt  andkiil  a  buck  in  bit  park  *  and  to  difpofe  of  it,  my  \  ftrvant  cannot  juftify 
Id  doit  ^«iy  command  i  for  a  licence  goes  ih-i^ly  to  him  to  whom  it  is  given^  and  to  no  other;  coa* 
trarj  (f^  gij't  hy  Vfbicb  a  man  gains  a  property  ;  and  by  this  licence,  he  that  has  the  licence  cannot 
bring  his  fervant  with  him  ;  for  this  is  out  of  the  licence  ;  and  if  a  man  gives  licence  to  kilt  a  ottikp 
if  X  tannot  take  it  awaj  with  him  ;  per  Chocke.  Nevcrthelcfs  three  others  were  of  a  contrary  opi- 
nion, and  that  a  man  may  kill  the  buck  by  hit  fervant;  quaere  inde.  Br.  Licence,  pi.  12.  cites 
18  E.  4.  14.     ■        ♦  Orig,  {&  ceo  difpenfe.)*  t  S.  P.  Bridgm.  1 15.  cites  1  a  H.  7.  15.. 

tS.  P.  Br.  ConCra^it,  pi.  4.  cites  S.  C. S.  P,  Godb.  359.  Trin.  2X.  Jac.  B.  R.  per  Haugh* 

loa.J. 

2.  Where  command  is  given  to  W.  N.  to  enter  the  park  of  the  t    94    ]  ' 
commander  and.  deliver  beafts  to  J.  S.  there  J.  S.  cannot  juftify 

to  enter  with  W.  N.  to  receive  the  beafts,  but  fliail  ftay  without 
and  receive  them  there;  by  the  beft  opinion,  Br.  Licence, 
pL  14.  cite«  x8  £.  4.  25. 

3.  If  a  man  licences  me  to*hunt  in  his  parh^  I  may  take  with  If  a  maa 
mc  as  many  ofjnyfervants  ar  are  nccejfary  to  attend  upon  me,  and  8»Y*c  "**'* 
the  one  and  the  other  may  juitify  5  per  Fineux  j  but  Yaxley  e  takeanikill 
contra ;  therefore  quxre.     Br.  Trefpafs,  pi.  207.  cites  12  H-  7.  «  dter  in  bit 
37 ^N.  B.  The  book  is  mifcited.  ^•"'*'  \« 

may  take 
%uitij  b/'n^ 
iitfcrvants  to  chafe  and  kill  the  deer;  per  a!l  the  Juftices.     Br.  Trefpafs,  pi.  434.  cites  13  M.  7. 

'c.^ So  if  it  be  to  cba/e^  kiii,  and  take  deer  at  bispleufure  :  per  Cur.     Ibid.  pi.  434.  cites  13  H, 

7. 13.  ■  But  if  a  man  licence  IV.  N.  tt  chafe  in  bit  patk^  he  cannot  take  others  with  him  to 

chafe;  per  Cur.  for  this  licence  is  for  pieafure  only,  and  not  for  proft.     Ibid. S.  P.  Fin.  Law. 

S.b. cites  S.  C— S,  P.  per  .Mouutague.  Palm.  73.  Hill.  17  Jac,  B.  R.  in  Cafepf  Webb  v.  Patcr- 
satUr. 


4.  If  J.  licence   W.   N.  to  eat  with   i»r,   or  *  walk  in  my  *^'  P-  Fir,' 
orchard,  he  fliall  not  take  others  with  him;  per  Cur.    Br.  ]:^Z'tr 

rn    r     r         t  .-.t  *  €ltct  0«  i«. 

ireipafs,  pi.  434.  Cites  13  H.  7.  13. 

J.  Contrary f  if  he  licence  me  to  carry  over  his  landf  or  to  tale 
trees,  I  may  take  others  with  me  to  do  it ;  for  this  is  profit  s  quod 
nota,  per  Cur.  Br.  Trefpafe,  pi.  434.  cites  13  H.  7.  13, 

<S.  A  way  granted  to  go  to  church  over  my  land  does  not  extend 
to  any  other,  but  only  to  himfelf\  for  it  is  only  an  eafement, 
Kn.  Law.  8.  b. 

7.  A  licence,  as  to  put  in  his  beafts,  is  indefinite,  till  it  be  de^? 
termined  by  him  that  gave  the  licence ;  per  Vaughan  Ch.  J, 
Cart.  2i8.Pafch.  23  Car.  2.  C.  B.  Whately  v.  Conqueft. 

1 4  (E)Coun- 


94  tMtmt* 

^^'"^  (E)  Countcrmandable, 

ccaceoneM  j.  jT  WM  agreed  that  a  licence  is  cmntermandMey  though  ft 
inyUnS,"*  cooccms  prtffit  OT  pUoTure^  unlefs  there  be  a  certain  timf  in 

thisisre'TO.  the  licence.    Poph.  151.  Hill.   17  Jac.  Webb  v.  Pateraoftcr. 

»bie.tiid  Cites  13  H.  7.  The  Duchefs  of  Suffolk's  Cafe. 

majfbt 

tnmtermandedj  dtoagli  it  be  in  point  of  profit,  which  is  a  ftrobgtr  cafe  than  a  licence  of  pleafuie. 

Poph.  151.  Hill.   17  Jac.  Webb  v.  Paternofter. r-If  a  certcin  time  it  limited  'tis  not  revocable. 

though  the  thing  is  not  done.     Jenk.  209.  pi.  41.—: Licence  iy  tSe  King  f«r  a  certmin  tiwai 

it  rcTocable  where  loyalty  is  concerned.    Joik.  246-  pi.  35.  and  220.  pL  69.-^ Licence  «r- 

€Mted  u  m0i  conntrrmandable  5  /ecus  of  e»cmtorj ;  per  Haughtonl     Palm.  74. %  RoU.  R-  152. 

per  Haitghion  J. 

There  is  a  great  diverfrj  hetweem  a  Hcenee  in  fad,  ^l>icb  grveth  an  imterefi,  ttnd  a  licence  in  fad 
mfbiebgiveth  only  an  amtbarity  ordifpenfstion ;  for  the.otv^  n  not  to  be  countenn^ndfd,  but  tbt  ^tbcr 
U.    Ml,  Lane.  46.  cites  5  H.  7.  and  i  Ma.  Dyer  92. 

5««  ^- 1^77.  2.  If  a  man  licence  another  to  occupy  his  horte  for  Jour  days  in 
ft  w  feid  that  ^®  ^^^  *^^*  *^  hcenfer  may  countermand  the  licence  within 
l^the  bcft  the  four  days ;  neverthelefs  contrary,  if  he  gives  or  grants  for 
opinion  a  four  days,  he  cannot  countermand ;  note  the  difference  \  pop 
^^^/ora  Cur.    Br.  Licence,  pi.  9.  cites  39  H.  6-  7, 

iime  eertaiM 

U  not  ceuntermaadable.    17  .  Queen  t.  Bartue  and  Dwtchefs  of  Suffolk. 

3.  Trefpafs  in  his  land  5  the  defendant  jujirfiedfor  comnonfon 
^O  heajlsy  the  plaintiff  f aid  that  the  defendant  put  in  ifihecfis  over, 
tind  above  the  20  bcajs,  of  which  he  has  brought  this  a^ion  | 
upon  whichllic  defendant  pleaded  licence  of  the  plaintiff;  and  the 
plaintiff  pleaded  countermand  of  the  licence,  and  that  the  defend- 
ant did  the  trefpafe  after,  and  well  j  quod  nota,  that  he  jiaj 
countermand.  ^  Br.  Trefpafs,  pi.  229.  cites  39  H.  6.j. 
S.  P.  Fin.         4.  A  man  may  difchargc  his  licence  after,  and  where  he  give$ 

r^^Gf  ^^^^^^  ''^^^'  '^  '''^''*  ''^'^  ^'^  ^^"A  by  ^hich  I  enter,  if  he  difchargc 
L    9^    J  me  after,  there  I  fliall  be  compelled  to  go  out  of  the  houfc,  un- 
lefs it  were  tempore  tempejafisy  for  then  I  may  remain ;  per  Wood 
Juftice.     Br.  Licence,  pi.  15.  cites  20  E.  4.  4. 

5.  The  King  licences  ji.  to  go  beyond  feoy  and  to  fiay  therefor 
a  certain  time;  prohidcdy  that  if  he  confpires  or  converfes  with 
fugitives,  or  the  King's  enemies,  that  then  his  licence  ihaU  be 
void ;  after  the  time  of  this  licence,  the  King  commands  him 
upon  his  allegiance,  by  a  privy  feal,  to  return ;  his  licence  is 
revocable  during  the  time  allowed ;  for  it  concerns  his  loyalty, 
and  does  not  give  him  an  intcreft ;  his  converfing  with  fugitives 
does  not  make  it  void  ab  initio,  but  only  from  the  time  of  fuch 
Jus  converfing.    JenL  220.  pi.  69.  ' 


(F) 


Jiiunti  ^5 

(F)  DetertmneJp 

jf  'T^RESP  ASS  by  baren  znd  feme  for  chafing  hi  their  war* 
'-  ren,  and  taking  and  carrying  away  lo  hares  &c.  dum  uxor 
JUa/uit,  the  defendant  pleaded  lichee  of  the  feme,  dum  foU 
fait,  for  him  and  his  fenrant  to  chafe  at  their  pleafure,  by  which 
he  chafed,  and  killed,  smd  carried  away  prout  &c.  and  a  good 
plea  mthoat  (hewing  the  deed  of  the  licence ;  per  Cur.  Never* 
thelefi  quaere,  if  by  the  marriage  the  licence  is  determined,  fo 
that  he  cannot  chafe  a^eir.    $Xt  Liccncei  pL  6.  cites  2Z  H. 

2.  Licence  to  ereff  ajlacl  ofh^i^  till  he  may  conveniently  fell  s.c  — hL 
it }  it  ftood  two  years  and  then  a  leafe  was  granted  to  a  ftran-  RoIL  R. 
ger  of  the  land,  who  gave  notice  to  ren^pve  it,  and  half  a  year  i43«  ^s** 
after  turned  his  beafts  into  the  field,  who  eat  of  the  hav  \  yet  He^j^UST 
becaufe  of  the  convenient  time  to  remove,  judgment  wgs  for  the  bavefencti 
defendant-     Palm.  71.  Hill.   17  Jac.    B.  K.   Webb  v.  P^ter- »t  «•  P<^ 

Plummbk. 
|r.  WsBB,  S.  P.  and  S.  C.  reports  it  at  a  general  licence,  4nd  adjudged  for  defendant,  becaufenoc 
removed  in  convenient  time,  and  that  the  licence  deteraincd  by  tiie  leafei  and  fy  the  damage  WM  hf 
fbe  fliifitiS't  own  default. 


(G)    Aftiotis  and  Pleadings. 

^•'T'REBPASS  for  chafing  in  Us  warren  i  the  defendant* 

^    pleaded  licence  of  the  plaintiff  j  and  good,  without  (hew- 
ing the  deed.     Br.  Monftrans,  pL  130.  cites  42  £.  3.  2. 

2.  If  a  licence  is  pleaded,  be  ought  to  Jbew  the  place  nuhtre  &c* 
Br.  pleadings,  pi.  96.  cites  6  E.  4.  2. 

2.  In  trefpafsy  if  a  man  pleads  that  the  haron  gave  licence  t$  the  •  Oi-ig; 
defendant  by  his  JfemCj  or  an  abbot  by  his  commoime,  this  fliall  be  (p»>ft«r  del 
pleaded  by  the  baron  him/elf,  and  by  the  abbot  himfelf,  and  the  ^^'' 
feme  and  commoigne  ihall  be  ^  ouft^d  of  the  book  \  per  Cur. 
Pr.  Pleadings,  pi.  126.  cites  io£.  4.  4. 

^  4.  In  trefpafs,  if  the  clefendant  pleads  licence  of  a  corpora-^ 
don,  it  is  not  good  without  deed  \  and  where  a  man  pleads  li- 
cence to  enter  into  his  houfe,  and  the  plaintiff  fays,  that  the  de« 
fendant  broke  the  dpor  and  the  windows,  and  claimed  to  his  own 
ufe,  which  is  the  fame  trefpafs  of  which  he  brines  his  adion  ; 
per  Cur.  it  is  no  good  replication,  where  he  juftifief  by  licence  in 
foB,  nvithout  traver/tng  the  licence,  contrary  pf  a  licence  in  law* 
Br,  Licences,  pi.  17.  cites  21  E.  4.  75. 

^  If  a  man  licence  me  to  enter  into  his  land,  and  occupy  it  for 
p  year,  half  a  year  or  fuch  like,  this  is  a  leafe,  and  fo  maU  be 
pleaded,  and  not  a  licence ;  and  it  is  faid  elfewhere  for  law,  that  [    <^    3 
licence  cannot  be  given  in  evidence  upon  another  ijfue,  but  OU^t  to 

be  pleaded.    Br.  Licences,  pL  19.  cites  5.H«  7«  u 

6.  In 


5)6 


licence 


s.  C  Sid.  6,  In  trejpafsf  the  plaintiiF  declared  that  the  defendant,  on  the 

ii  Can  i!^  ^^^  ^^  Jauuary,  entered,  and  tooi  poJfeKon  of  his  houfty  and  kepi 

B.  R.  takes  him  out  of  poirefiion  to  the  day  of  exhibiting  the  bill ;  the  de- 

notice  that  fendant  pleads^  that  ante  prsti,  tempus  quo^  fciL  &c.  the  plaintiff 

tt^6^'  ^^  l^^^f^M  the  defendant  to  enjoy  the  houfe  till  fuch  a  day.     It  was 

which  wa»  infiued,  that  the  plea  is  naught  in  lubftance  \  for  a  licence  to 

tbcday  after  enjoT  from  fuch  a  time  to  fuch  a  time  is  a  leafe,  and  ought  to  be 

wd  Acre-*'  P^'^^^  ^^  ^  ^^^fiy  ^^^  ^^l  ^^  ^  licence^  and  that  it  is  a  certain  pre- 
vpon  the'  fcnt  intcreft.  Twifden  J.  faid,  that  if  one  doth  licence  another 
plaintiff  de-  to  cnjoy  his  houfe  till  fuch  a  time,  it  is  a  leafe,  but  whether  it 
■«rln*^-*an4  '"^K^^  "°^  ^^  pleaded  as  a  licence,,  he  had  known  it  doubted* 
iTwas'faid"    Judgment  nifi  &c*    Mod.  14.  Trin.  21  Car.  2.  B.  R.  Hall  ¥• 

St  Var,  that     Sebricht. 

tkefcilicet  ^  ^ 

is  void,  and  does  not  vitiate  the  bar  upon  general  demurrer.    But  the  Court  held  that  it  made  the 

flea  ill  in  fubiVancc,  and  fo  judgment  was  given  for  the  plainti6f^  and  the  rather,  becaufe  there  was  «• 

naxrr/e. 2  Keb.  5^1.  S.  C.  adjudged,  and  that  itywas  held  per  Cur.  that  this  was  a  leafe, 

and  (hould  have  been  fo  pleadc4i  ^^  cannot  be  at  the  will  of  one  j  but  thisns  but  general  ifTue,  and 
aided  by  general  demurrer. 


7.  In  replevin,  the  defendant  avows  as  a  commoner  for  taking 

foods  damage feafant  in  loco  in  que  &c.     The  plaintiff j6/<p/id>  in 
ar  of  the  faid  avowry,  that  the  parfon  of  Dale  is  feized  of  fuch 
glebe  landy  and  that  he  had  common  in  loco,  in  quo  ^cfir  200 
jheep  levant  and  couchant  upon  the  fame  glebe  lUnd.     And  that  the 
plaintiffs  by  the  licence  of  the  faid  parfon^  put  in  his  cattle^  and  ifluc 
.    is  taken  upon  the  levant  and  couchant,  and  found  for  the  plain- 
SiUcafe  •  "*  ^*^'     -^"^  ^^  ^**  moved  in  arreft  of  judgment  for  the  avowant, 
but  that  af.   becaufe  licence  cannot  be  given  by  a  commoner  to  put  in  die 

teraver-  -        -       -  -  -  .  .      .  __  .  ^      _ 

did,  the 
Court  (hall 
imttnd  tbmt 


Vent.  fS.S. 
C.  Pafch. 
%\  Car.  2. 
B.  R. and 
the  Court 
was  of  opi- 
Bion,  that 
defeudant 
night  have 


cattle  of  a  ftranger ;  and  here  the  plaintiff  was  only  a  trefpaflbr 
upon  the  parfon;  and  fuch  licence  cannot  be  without  deed. 
2  Cro.  574.  Monk  v.  Butler.    And  ftay  until  &c,  Raym.  171. 
iheywere      Mich.  20  Car.  2.  B.  R.  Rumfcy  V.  Rawfon. 

Ae^fii  nvbicb  ; 

tkeparfoH  baJ procured  toeomfefier  bis  land^  and  the  right  of  the  cafe  is  tried,  and  fo  aided  by  thefta* 
ttttf  of  Oxford  ;  but  time  being  given  to  (hew  caufc,  it  was  inlifted  at  another  day  that  the  licence  ought 
to  ^ave  been  (hewn  to  be  by  deed,  being  to  take  a  profit  in  alieno  folo;  but  it  was  anfwertd,  that  a 
parol  licence  was  fuflkieat  in  this  cafe,  being  only  to  take  tbe  frqfii  ttnic^  vtcty  and  tbere  fajiu^m^ 
tfate  by  It,  and  the  plaintiff  had  judgment.    1  bid.  2  5.  ' 


%ien^ 


junif  }  96 


%ittU 


(A)  Lien.     What  is  a  Lien  on  the  Lands. 

T*  A  Was  iound  in  ajlatute  to  B,  and  one  C.  lent  100  A  to  A. 
•  with  which  A.  bought  lands ^  and  aJTured  the  fame  to  C.for 
his  ioo/«  A.  failed  in  payment^  B.  extended  that  land.  C.  wa$ 
denied  help  in  Chancery,  although  the  land  was  bought  with 
his  money ;  for  B.  hath  priority  of  right  in  law  without  covin. 
Gary's  Rep.  11,  12.  cites  Crompton  63.  a. 

2.  Recognizance  before  execution  i^  no  charge  upon  the  land,  C    97    3 
nor  has  the  recognizee  any  right  or  demand  in  the  land  j  for  the  BirooTur- 
|and  is  not  the  debtor  but  the  perfon  ;  and  the  land  is  charged  Jhi^ajf. 
Qnly  in  refpe£t  of  the  perfon.   Cro.  £.  55a.  Pafch.  39  Eliz.  B.  R.  nixances 
Barrow  v.  Grcy..^ ^Parl.  Cafes  74.  in  Cafe  of  the  King  v.  wrr««»6r 

€oul(l  have 
■0  iniereft  where  there  was  a  prior  mortgage  in  fee  taken  in  by  an  incumbrance  fubfequent  to  liie 
Rcogoiixnces.    Hard.  173.  Mich.  la  Car.  2.  Hacket  ^ad  Pedell  v.  Wakefield. 

3.  Fine  by  tenant  for  life  to  reverfioner  infee^  and  declared  the 
nfcs  to  reverfipner  and  his  heirs,  on  condition  fopa%  40  /.  per  ann* 
to  him  for  his  life,  and  for  default  to  the  ufe  of  tne  conufors.— 
This  annuity  is  a  lien  on  the  land  into  whofoerer  hands  it  comes, 
Vid  for  non-payment  he  may  enter.  Cro.  JE.  688.  Trin.  41  Eliz* 
B.  R.  Smith  v.  Warren. 

4.  A  judgment  after  a  mortgage  cannot  afFe£b  the  land  in  Ajudgmert 
mortgage  in  law.     A^g-  Mich.   1682.  Vern.  64.  in  Cafe  of  '^^US^ 

Girling  V.  Lee.  *  -  rity,andnoC 

a  fpeclfick 
lien  on  the  land.    Wmt'i  Rep.  279.  Trin.  17 15.  in  Cafe  of  Finch  &  al.  t.  Lord  Winchelfea. 

5.  A.  a  purchafor  mortgaged  bad  the  land  for  part  of  the  pur-  A  bond  wi$ 
<Jiafc-money,  and  gave  a  note  for  other  part^  A.  devifed  his  land  ^^",1  ofthe 
for  payment  of  his  debts.    Though  the  note  was  for  part  of  the  JuUhafc- 
confideration  money,  and  though  the  fame  perfon  that  mort-  money,  and 
gaged  had  the  real  eftate  in  him,  vet  per  Cur.  he  can  have  no  ^^//^^, 
preference,  but  muft  accept  fatisfa^ion  in  proportion  only  with  and  the  pur- 
the  other  creditors,     a  Vern.  281.    Mich.  1602.    Bond  v.  chaforbcmj 

Kent.  dead,  the 

^     *•  Ld  Chan- 

cellor was  of 
opinion,  to  charge  Ae  widow  and  Ton  with  payment  of  the  money  due  on  t\^t  bondf  in  regard  of  the 
«w  being  in  their  foflffljoo.    liill,  i  Jac.  Caity'i  Rep*  35.  Hcarte'i  Cafe. 
'  •  '  ..       ■ 

6.  The 
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6.  The  eti^t  itfelf  (when  fued  out)  doth  not  inimediatelf 
touch  the  lands ;  for  it  the  chattels  are  fufficient,  and  it  ap- 
pears fo  to  the  flieriff^  he  ought  not  to  extend  the  land.  Arg« 
Pari.  Cafes  74.  in  Cafe  of  the  King  t.  Baden. 

7.  A*  cefty  que  truft  of  a  farm,  whereof  eight  acres  were 
copyhold,  and  which  were  agreed  to  be  fettled  on  A.  and  a  co- 
venant to  furrender  them  aecor&igly,  mortgaged  the  farm  to  B. 
by  the  name  of  fuch  a  farm,  with  the  general  words,  All  and 
Jingular  the  lands  and  tenements  parcel  thereof ^  or  ujually  occupied 
therewith  Wc.  hut  fays  nothing  of  the  eight  acres  being  copyhold^  nor 
does  he  covenant  to  furrender  them,  A.  died,  the  furrender  of  the 
copyhold  eight  acres  not  being  made  to  him.     B.  got  a  decree  of 

#  foreclofure  againft  C.  the  fifter  and  heir  of  A. ,  And  afterwards, 
the  covenantor  (the  father  of  A.)  being  indebted  by  judgment  t9 
7.  S,  at  the  requeft  of  Cfurrendered  the  eight  acres  to  J.  S.  J. 
o.  brought  an  eje£lment,  and  got  judgment,  whereupon  B* 
brought  nis  bill  for  relief.  And  the  qneftion  was,  between  B. 
the  mortgagee  and  J.  S.  whether  the  mortgage  was  a  lien  on 
the  copyhold  \  and  the  Ld.  Chancellor  held,  that  the  copyhold 
was  never  by  the  mortgage  under  any  fpecifical  lien,  and  tnat  it 
woukl  be  the  fame,  were  there  no  creditor  in  the  cafe.  And  he 
took  a  difference  where  a  man  originally  lends  money  upon  afecurity^ 
and  having  money  due  on  a  bond^  tells  the  debtor  he  will  trufl  him  n9 
longer  upon  perfonalfecuritj^  and  thereupon  he  mortgages  land  to  him  s 
and  where  a  man  already  trufted  with  money,  feems  infolvent, 
and  thereupon  his  creditors  to  boulfter  up  their  fecurity  as  well 
as  they  can,  find  out  copyhold  lands,  and  get  a  furrender  of  them. 
For  in  the  firft  cafe,  he  trufts  his  money  on  the  real  fecurity  ^ 
but  in  the  latter  he  does  not.  And  fo  difmifled  the  mortgagee's 
billf  and  affirmed  a  decree  made  by  the  Mafter  of  the  Rolls. 
G.  Equ.  Rep.  13.  Hill.  7  Annx.  Oxwith  v.  Plummer. 

9.  The  creditors  of  J.  S.  brought  a  bill  for  debts,  viz.  mort- 
gages, judgments  and  bo^ds  \  upon  one  of  the  bonds  the  de^ 
r    od    1  S^^^^^  ^^^  outlawed,  and  upon  one  of  the  judgments  the  reco- 
vercr  had  brought  an  aftion  of  debt ;  and  the  queftion  being 
concerning  the  priority  of  payment,  it  was  objefted,  that  the 
judgments  were  by  confeiTion,  and  it  was  not  equitable  that  it 
fhould  bo  in  the  power  of  the  party  to  prefer  one  creditor  to 
another,  but  that  feemed  to  be  over-ruled  :  and  as  to  the  out- 
lawry,   the  Court    rukd,  that   being  only  upon  mefne  procejs 
before  judgment,  it  did  not  alter  the  nature  of  the  debt,  nor  create 
a  lien  upon  the  land  in  this  cafe  :  but  that  where  there  is  an  out^ 
lawry,  and  a  feifure  thereupon,  the  debt  attaches  upon  the  land, 
and  ihall  be  preferred  to  a  judgment,  though  prior  to  the  out- 
lawry 5  but  that  it  is  the  feifure  that  gives  the  preference. 
I  Salk.  80.  Trin.  17 14.  in  Cane.  Erby  v.  Erby. 

9.  A  decree  for  a  debt  does  not  bind  the  real  eftate,  it  afling 
^nly  in  perfonami  not  in  rem^  and  the  remedy  upon  a  decree  to 

aficOt 


tffed  dKland,  is  only  for  a  contempt,  whereupon  the  party 
proceeds  to  a  fequeftration.  2  Wms's  Rep.  (62 1 .)  Trin,  1731. 
Djr  the  Mafter  ol  the  Rolls*    Bligh  y.  Lord  Darnley. 

(B)  What  jfgreement  is  a  Lien  on  Lands. 

t.  A  Was  Jointrefs  for  life,  remainder  to  B.  in  tally  remainder 
'^*'*  over.  B.  agreed  nvith  A*  that  if  A.  nmuld  make  a  conii^ 
timal  furrender  of  her  tftatefor  life,  to  enable  JS.  tofuffer  a  recovery^ 
^nd  mortgage  part  of  the  premijfesy  then  B.  would  fettle  the  refidue^ 
together  with  the  equky  of  redemption  upon  himfelf  for  life,  re-* 
mainder  l»  hisfirfl  tstc/fon^  remainder  over.  A,  furrenderbd.  B* 
(aSkxti  a  recovery,  and  made  a  mortgage,  but  never  made  the 
fetdement  after  the  agreement.  B.  became  indebted  by  bond 
and  judgment.  The  agreement  was  not  in  writing,  but  acknow- 
kdged  by  letters  under  B.*8  hand.  The  agreement  was  decreed 
by  Ld.  Ch.  Harcourt,  at  the  fuit  of  the  remaindermen  in  the 
intended  fettkment,  to  be  carried  into  execution  and  affirmed  ia 
the  Houfe  of  Lords.  But  afterwards,  a  point  came  before  Ld* 
Ch.  Cowper,  whether  the  creditors  by  judgment  fuhfequent  to  the 
agreement  (hould  be  paid  their  judgments ;  it  was  ai^ucd,  that 
from  the  time  of  this  agreement,  B.  was  but  as  a  truftee  for  the 
ufes  in  the  fettlement,  and  as  fuch  could  not  bind  the  eflate  ;  to 
which  it  was  anfwered,  that  this  cafe  was  not  like  th^t  of  a, 
tniftee  out  of  poiTellion ;  for  B.  was  in  poiTeffion,  and  as  he  was 
feifed  of  the  legal  eftate  in  fee,  fo  he  was  alfo  the  vifible  owner 
of  it,  and  might  be  fuppofed  to  be  trulled  upon  the  credit  of  this 
eftate.  Ld.  Cowper  faid,  that  articles  Jor  a  xm/uahle  confidera-- 
tioriy  and  the  money  paid,  will  in  equity  bind  the  eftate,  and  prevail 
agnnjl  any  judgment  creditor,  mefne  betwixt  the  article's  and  the 
conveyance ;  but  this  muft  be  where  the  conjideration  is  fomewhat 
adequate  to  the  thing  purchafed ;  otherwife,  if  the  money  paid 
is  but  a  fmall  fum,  in  refpeA  of  the  value  of  the  demand,  this 
flull  net  prevail  over  a  judgnvent  creditor ;  that  in  this  cafe, 
the  confideration  was  not  adequate  \  for  A.  parted  with  no  mo* 
ncy,  but  only  made  a  conditional  furrender.  Wms's  Rep.  277.. 
to  283.  Trin.  1-715.  Fkich  &  al.  v.  Ld.  Winchelfea. 

(C)    ^w^^by  what  AGs*  ^;^>'> 


t.rPHE  creditors  of  }•  S.  b];oiight  a  biU  for  d«bts,  which 
^  debts  were  mqrtgsig^  judgments  and  boods  $  upon  ooe 
of  the  bonds  the  defendant  was.  outlawed^  ^nd  upon  one  of  the 
judgments  the  recoveror  had  brought  an  a^on  of  debt,  and  the 
queftion  was  upon  the  priority  of  payment.  It  was  objefted,  [ 
that  the  bringing  debt  upon  the  judgment  was  a  waiver  of  the  lien 
aeated  by  that  judgment ;  for  it  can  only  extend  to  the  land 

6  that 
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Aat  the  party  Iiad  at  the  time  of  the  later  judgiiient ;  but  tKe 
Court  held,  Uiat  the  bringing  debt  upon  the  judgment  did  not 
pofttK>ne  this  to  other  judgments,  and  that  it  was  the  zGt  of  the 
attorney,  and  that  it  would  be  no  waiver,  becaufe  there  was  no 
other  remedy  after  the  year  and  day  at  conmion  law.  i  Salk. 
80.  Trin.  iTi4*  in  Cane.  Erby  v.  Erby. 


(D)   DefcenJs  on  whom. 

I.  tT  was  demanded  in  Bank,  of  what  efiefl  judgment  in  war* 
-^  rantia  charts  pro  loco  et  tempore  is,  and  it  was  moved,  that 
warranty  is  only  a  covenant,  and  by  this  covenant  a  man  Jbail  not 
Und  the  land  to  be  delivered  in  value  to  whofoever  hands  it  comes 
after  by  pur  chafe y  or  otherwife  \  for  this  is  a  mifchief,  quod  verum 
eft  \  he  (hall  not  be  fo  bound  by  the  warranty  or  covenant  real ; 
but  otheriuife  it  feems,  by  thejpecial  judgment  above.  Br.  War- 
rantia  Chartae,  pi.  8.  cites  2  H.  4.  14. 

2*  Lien  real  defcends  only  on  the  heir  at  the  conmion  law  ; 
but  lien  perfonal  binds  all,  as  heirs  in  gavelkind  &c.  As  if  A.  binds 
himfelf  and  his  heirs  in  a  bond  &c.  rer  Coke  Ch.  J.  Cro.  J*  2 1 7* 
Hill*  6  Jac.  B.  R.  in  Cafe  of  Game  v.  Simms. 

[See  ^illOUtl^Cr,  and  other  proper  titles^ 


(A)  %itZ. 


I.  T  IVEJiall  not  be  twice  in  jeopardyi  viz.  once  at  the  fuit  of  the 
^^  King,  and  once  at  the  fuit  of  the  party;    Bn  Ap]peal,- 
pl.  9.  cites  44  E.  3.  38. 

2.  If  a  man  be  once  acquitted,  he  (hall  not  put  his  life  in  jeo* 
pardy  again  for  the  fame  offence ;  quod  nota  bene.  Br.  Appeal, 
pi.  12.  cites  45  E.  3.  25.  and  21  £.  3.  24.  ace 

3.  The  law  favours  life*    SeeMaxims*- 


*%\xai- 
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*  Ximimim  .U't^ 

is  taken  ia 
law,  is  a 

.^^___^^_^.,__^^_.^__^^_^^^^^_  rtrtain  time 

""'^"'""""^^"^"■^^~"  prcfcribed 

I  by  liatutty 

within 

/A\     T^*  r   T  *      •*-   ^»  which  the 

(Aj     lime  01    Limitation*  demandaac 

in  the  aAioa 
mufi:  prove 

fi.  TN  II  H.  3.  a  man  could  not  claim  in  a  wr/V  of  right  any  J?»mf«if  «• 
^  land,  fl«//  annum  W  if^wi  y«<7  tftwx  ^W  <fc  H.  3.   {qui  fuit  an«itersto 
Jf.  '^')  fuit  vvuus  isf  mortuus.  1 1  H.  3.  Rot.  7.  between  Richard  he  feifed. 
dc  Hoff,  and  John  de  Reneny,  adjudged,  and  f  put  pofitivcly.  ^®-  ^»^ 
(Note  that  this  was  before  the  ftatute  of  Merton.)]  Jig?"(mife!)" 

•     [a.  But  a  man  ought  then  to  claim  Und  ofafeifiny  the  year  and  [    100   ] 
Jay  in  which  H.  I  .fuit  vivus  £ff  mortuus.   1 1  H.  3.  Rot-  7.  afore- 
faid,  admitted.] 

•  Moreton  cap*  8.  •  By  10  If. 

3.  caf.  8. 
ttwhtMf  conveyance  of  descent  in  m  writ  ofnghxfromany  ancejtor,  Jrom  the  time  rf  King  Henry  the 
elder.  He  year  and  imy  s  it  it  prwideifi  tbatfrvm  benerftrtb  there  be  no  mention  offo  long  time^  but 
from  the  time  ^King  Henry  our  grandfather.  And  tbii  a£iJhaJ/  take  eJfeSl  at  Fentec  ft,  the  2  y ft  year 
efemr  reign,  and  net  afore.  And  the  ^vrits  before  furcbafedfbatl  proceed  ;  turite  ^/'mortdanceltor  ^ 
natifis,  and  entry,  JhaiJ  not pafi  the  laft  return  of  King  John  from  Ireland  into  England.  And 
tbii  a8ft»all  take  effeQ  a»  before  it  declared;  writs  of  novel  diireifin,y&a//  not  pap  the  i  ft  voyage  of 
emr Jm/ereign  Sard  lAvt  King  that  now  is  into  Gafcoine.  And  ihis  prwifton  jhatl  take  eJfeB  from 
the  time  ^vrefaid,  and  all  writs  pnrchafed  before ft>atl  proceed. 

[3.  Rot.  Parliament!  43  E.  3.  Numero  16.  The  Commons 
pray  becaufe  all  the  time  of  King  Richard  is  held  for  time  of 
memory,  of  which  time  no  man  can  have  true  cognizance  that 
it  pleafe  to  limit  in  certain  the  time  of  memory,  fo  that  it  doth 
not  pafs  the  coronation  of  the  King  Edward,  grandfather  of  our 
lord  the  King,  who  now  is.  And  like  petition  for  diverfe 
opinions  and  mifchiefs,  which  happened  46  £.  3.  No.  28.  But 
no  aflent  to  them.  But  the  anfwer  to  the  firft  is,  let  the  law  * 
ftand  which  hath  been  ufed  hitherto  till  it  be  otherwife  ordained.] 

4.  Wejltn.  I.  3  J?.  1. 39.  &eijin  of  one's  anceftor  in  a  writ  of  right 
fiall  he  from  the  time  of  R,  l,  in  an  ajjife  of  novel  dijfeifinj  ^  nuper 
Mtfrom  H*  3.  his  voyage  in  Gafcoign^  and  in  a  mortdanceflor^ 
coinage ^  ayel  and  neifefrom  the  coronation  of  H. '^J 

5.  The  ancient  limitation  in  writs  of  novfl  diffeifin  Is?  nitper 
Mit,  was  po/l  primam  transfretationem  of  King  Henry ;  and  the 
limitation  in  writs  ofayel^  cofinage,  mortdancejter^  and  in  writs  of 
^fjf  w^^afier  the  coroftation  of  King  Henry f  zndfuch  h  limita'* 
tiott  was  in  avonvry  as  in  qfftfe^  and  the  limitation  in  writ  of  right 
^oasfrom  the  time  of  King  Richard  thefirj}^  and  the  limitation  of 
common  was  before  the  coronation  of  King  Henry  ^  which  fee  amongft 
the  ftatutes.    Neverthelefs  note  now,  that  all  thefe  limitations 

a  are 


loo  %imitiLtki(t, 

ate  Toid^  and  a  n^w  limitation  made  by  the  (tatute  of  32  H.  i*  264 

Br.  Limitation,  pL  4.  cites  5  AfT.  2. 
•Ld.  Coke  4.  ♦  32  H.  8*  cap.  a.  /  I.  Ena^  that  noperfon  or  perfons 
anoia  *^rofit.  fi^^^ fi*^^  have^  OT  maintain  any  prefcriptiony  titUj  or  claim,  to  or 
able  and  ne-  fir  tie  pojfejfton  of  liis  ancejhr^  or  predeceffor,  and  declare  and  aiiegi 
cettkry  fta-  anyfartSerJei/ln  or  poffeffion  of  pis  or  their  ancejhr  or  predeceffir, 
??*•  ^'^  hut  only  of  the  feifin  or  pojfejfton  of  his  ancefior  or  predicejfor, 
—This  ad  ^hich  hath  been,  eHr  now  is,  or  Jball  he  feifed  within  60  years 
not'rer  next  before  the  iefle  of  the  fame  writ,  or  next  before  the  faiapre* 


•^f  "*  '^    fcription^  title,  or  daimfo  to  befuid,  commenced,  btought,  made  nn^ 
C.  244.  Per  had. 

WeftonJ.— 

hjci.  fa,  to  execute  a  judgmeat,  tad  a  fuli  juri»  chmmt  are  not  remedied  by  ihit  ftatute ;  becnft 

M»  hinds  are  demanded  by  thrm.     Beodl.  194.  in  Cafe  of  Whition  t.  Complon. 

All  the  ancient  ftatutes  oC  limitatioA  are  repealed  by  this  ftatutt.  Br.  Limitadon,  pi.  i.— 4t 
fcems  clear,  that  the  new  limitation  extends  t»  e^pybofdzt  weQ  as  to  freehold;  for  the  ftatute  is« 
ttaX.  be  Jball  not  make  frefcription^  title^  morclaha^  drc.  and  thofe  who  claim  by  copy  maki  pre- 
icripuon,  titkt  and  claim,  ice.  aad  alfo  th«  pUints  are  in  nature  and  form  of  writdomini  rt^is  td 
communem  legem,  Src.  and  thofe  writs,  which  are  now  brought  at  the  common  law,  are  ruled  by 
the  new  limitation,  and  therefore  the  plaints  of  copyhold  (hall  be  of  the  fame  nature  and  form.  Br* 
Limitafien,  f  U  a.  cites  iS  E.  S.     .     .. 

S*2.  In  a  mortdancefter,  oofenage,  ayel,  wtit  of  entry,  fufj 
di^eifin,  or  any  other  pofieflery  a£lion  upon  the  pofleflion  of  his 
anceftor  or  predecejfor,  itfhall  be  within  50  years  before  the  tejie  (f 
the  original  tf  any  ftich  writ. 

•:See  (NJ,  S.  3.  In  a  writ  upon  the  parties  •  own  feifin  or  poJefSofi^  it 
foallhe  within  30  years  b^ore  the  tefte  <f  the  original  (f  the /ami 
writ, ...  , 

•Avowry.        5   -    j^  ^^  *  avowry  or  cogniTtance  for  ±  rent,  fttit,  or  fcr-« 

Thisa£las        •  ^       r.t      r'r        n-  n  liff  /"- 

toavc%jries,  viccs  f  y  the  feifin  ofhu  ancefior,  predecejfor,  or  his  own,  or  0}  any 
£  loi  ]  other,  whofe  ejlate  he  pretends  to  have,  itfhall.be  i/trithin  40  years 
extends  only  bfore  the  making  offuch  avowry  or  cognizances* 

So  renty/uitf 

mrfervlce^  fe  at  relief  \%  not  within  the  punriew  of  the  law  ;  for  it  is  nofernce  Vut  a  duty,  Vy  rcafoi 
of  the  tenure  and  fcrvicc  ;  and  albeit  homage^  fealty^  and  efcuage^  and  other  accidental  fervicet 
(bcingfenrices)  are  within  thelctterofthe  law,  yrt  they  and  all  other  accidental  fervicesi  as  berit^ 
ftrwcey  or  to  cover  the  lords  hall^  and  the  like  (for  that  they  may  not  happen  within  the  times 
limited  by  that  ad)  axe  by  conftrudion  out  of  the  meaning  of  this  ftatute  ;  but  albeit  relief  be  not 
within  this  ftatute,  yet  in  avowry  for  relief,  the  avowant  moft  allege  a  feifin  of  the  fervices  within 
the  ancient  ftatute,  viz.  poft  primam  trantfretat.  regis  Henrici  in  Gafconiam,  and  the  feifin  of 
the  fervices  is  tr^verfable.  And  fo  it  is  of  ho.Htge,  and  fealty,  and  efcuage  ;  albeit  they  be  oat  of 
the  ftatute  of  32  H.  8.  yet  are  they  ^vithin  the  ancient  fiatutt^  %  Inft.  95,  96.-  ■  So  of  a  rent* 
charge.    Bendl.  194.  in  Cafe  of  Whitton  v.  Compton. 

In  replevin,  the  defendant  avonved  upon  a  tenure  hy  fialty,   rent^  and  /kit  of  Cettrt ;  tbd 

JAaintiff  in  his  replication  confefled  the  tenure,  but  that  the  avowant,  nor  none  of  his  anceftofkwere 
ieized  of  the  faid  fervices,  or  any  of  them  within  50  years;  the  defendant  demurr'd,  aad  had  judg^ 
ment ;  for  fealty,  homage,  and  fuch  cafual  fervices,  as  perhaps  may  not  happen  within  50  yean* 
are  not  within  diis  ftatute.  3  Lev.  21.  Trin.  3^  Car.  2.  in  C.  B.  Bennet  v.  King. — S.  P.  re- 
folv'd  10  Rep.  fc.  b.  Mich.  17  Sc  18  Elic.  BeviPs  Cafe* — S.  P.  is  left  a  ^usere  by  the  reporter. 
1>.  730.  b.  pi.  19.  Mich.  15  Se  16  Ella. 

J  See  (M). f  This  ftatute  extends  not  to  a  erffirufti  re/cow^  &c.  Arg.  Litt.  R.  ?4a.-rThfi 

writof  ceflavit  is  not  comprifcd  in  the  ftatute  of  32  H.  g.  2.  Nor  is  the  feifin  of  the.femces  mao 
terial  or  traverfablc  in  ceflavit;  but  the  dcfcr.c:  lat  (hall  anfwer  to  the  tenure ;  at  to  fay,  that  bl 
holds  not  of  him,  and  that  is  a  good  plea  ;  per  D}cr    Mo.  44. 

In  all  thefe  four  branches  [via.  fe^.  i,  2,  ^,  4.  J  tMs  ward  ffeijn)  is  fpo)ce  indefmttlj  ;  anl 
^refore,  if  the  adl  had  gone  no  fiirther,  this  w.^vi  O.ould  be  r6^r«rJ  according  to  the  fubjeft 
natter,  ^M/r^iMM  for  a&nalfeijtn,  fomct^mcs  fnr  fef/ir.  tn  laro  ;  and  therefore,  as  10  the  writ  ef 
right,  mnndmtc^fof,  aiel^  dr.  affije^  &r.  it  Hiall  be  inicndcd  of  an  adual  feifis,  and  not  of  a 
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UiAn  in  law;  fo  that  the  three  firft  Branches  are  to  be  intended  only  of  an  a^ual  feifin  }  and  thft 
iburth  bruch  coacernfag  *  avowries  ezteod  to  feifin  in  law,  as  well  as  a^ual  feifins.  4  Rep.  lo, 
in  Beril's  Cafe. vSeeAvowiy. 

S*  5".  *  Formedons  in  reverter  or  remainder j  and  fcire  facias  *  See  pi.  8. 
upon  fines,  Jhallhefaed  within  50  years  after  the  title  or  caufe  of  f^^  %  ?°^ 
o8ion  aecruedy  and*not  after.  pi.  a^  3* 

S.  6.  The  party y  demandant ^  plaintiffs  or  avonvani^  that  (upon 
traverfe  or  denier  by  the  other  party)  cannot  prove  actual  pojfejfton  or 
fijjin  within  the  times  above  limited^  fhallhe  for  ever  after  barred  in 
mlfuch  ^ritSy  aHionSy  avowries^  cognizance,  prefcription^  i^c, 

S»  II,  Provided,  that  in  any  of  the  f aid  anions  ^  avowrieiy  pre-^ 
Jcriptionsy  isfc.  the  parties  grieved  may  have  an  attaint  upon  afalfe 
verdicl  pven. 


7-  I  Ma.   I  ParL  2  Sef.  4./  4.  enafts,  That  the  flat ute  of  BcAnrthli 
H.  8.  2.  /&«// not  extend  to<3  w/nVfl/rieht  of  advowfon*  quare  ^*  K  *? 

£..         yjs-      -   J  r  /    '^         \  ^  *i     -incumbent 

P^tf  ^!i^  V  darrein  preientment,  jure  pattonatus,  'Oont  of  of  an  ad- 


right  of  ward,  nurit  cft^.y\9KB^txitofHvard^  nor  to  the  Jeifor  rf  the  vonrfon  had 
hearts  body  or  e/lafe,  but  the  time  of  the  feifin ,  to  be  alleged  in  fuch  ^'"^  ^^ 
eafesy  fiall  he  as  ii  was  atttie  common  law  before  the  making  of  the  died/ and  « 

fid^aiUti.  ftrangerhad 

prefentedfor 
if  one  luia  leigfilory  by  knight-fervicef  and  had  not  been  fiiired  of  it  by  60  yean,  by  reafon  of  hit 
tenant  liviaf  fo  loogt  or  ocherwtfe,  and  the  tenant  had  died,  his  heir  i^ithin  a^e,  and  toother  had 
^^StA  kiat  ind  eottred  into  the  land ;  in  the  one  cafe,  he  could  not  have  quare  impcdit,  or  dar* 


the  tran^ility  tod  lepole  of  the  peofikt  in  which  cafe,  no  time  Ihali  be  gained  by  ei:pofition  or 
e^ity«  beyood  the  ftrift  voids  of  the  a^  $  per  Catlia.  PU  C.  37  x«  b.  in  Cafe  of  Siowell 
y.  Ztfuch. 

8*  21  Jac^  l»  cap.  16./  I.  For  quieting  of  meffs  eflateSy  and  •  See  (L) 
avoiding  offuiis.     Be  it  enoBed,  Isfc  Thai  all  Writs  of  *  forme-  fJi'^jniJ^ 
don  in  defcender,  formedon  in  remainder,  and  formedon  in  re-*ejeament 
vctter,  at  any  time  hereafter  tobefued  or  brought y  of  or  for  any  ma^  may  make 
norsy  lands y  tenements y  or  hereditaments y  nvhereunto  any  perfon  or*  ^l]u^al^ 
perfons  no^v  hathy  or  have  any  title j  or  caufe  to  have  or  purjue  any  vjorranty^ 
fuch  writyjball  be  fued  and  taken -within  2d  years,  next  after  the  fnd  give  it 
md  of  this  prefent fejjiofis  of  parliament  i  and  after  the  faid  20  years  '^^^^^^^ 
expiredy  no  perfon y  Isfc.  or  any  of  their  heirs ,  fhallhave  or  maintain  according  to 
tiny  fuch  nurity  of  or  for  any  of  the  f aid  manors y  isfc.  and  that  all  10  Rep.  97. 
%orits  of  formedon  in  defcertder,  formedon  in  remainder,  for-  ?*?>  *^  *.***^" 
medon  m  reverter,  oj  any  manors,  CSrr.  ivhatjoevery  at  anytime  ?    jq2   1 
hereafter  to  be  fued  or  brought  by  occafioh  or  means  of  any  title  or  after  fiue 
caufe  hereafter  happeningy  Joall  be  fued  and  taken-  within  20  years,  years  quUt 
next  after  the  title  and  caufe  of  affienfrj  defended  or falleny  and  at  JlSdAc"^/^ 
no  time  after  thefaid  20  yearSm  .   fei/ee  entm^ 

the  heir  may 
■laintain  tjtOmnt;  for  the  right  9/  po/pjion  belongs  to  the  heir,  though  the  mere  right  be  in  the 
diifeiice.     z  Salk*  685.  held  per  Cur.  in  Cafe  of  Smith  v.  Tyndall. 

So  if  a  man  enters  by  wrong,  andd^eifes  another,  and  continues  lo years  in  quiet  poifefTion,  yet 
in  this  and  the  former  cafe,  if  a  writ  of  right  be  brought,  and  the  mffe joined  upon  the  vteer  rights 
ibe  verdt€t  mttft  be  for  the  plaintiff,  notwithftanding  the  ft%tute  of  limitationa  in  the  one  eafe,  or 
the  eoUateral  warranty  ia  the  other,     2  Salk.  68  c.  Smith  v,  TynvJall.— Touching  the  warranty, 
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if  a  dilTeifor  continues  pofleflion  lobars,  and  the  diflTeifee  enters  or  brings  an  ejeAmenti  the  dif» 
feifor  (hall  maintain  his  polTeiTion  by  the  ftatute  of  limitations ;  for  he  hat  acquired  d  jut  fif- 
/rjfi*nh^  though  not  a  right  to  the  inheriuncc ;  per  Holt  Ch.  J.    ii  Mod.  104.  S.  C 

At  this  day  J^nd  that  no  perfon^  t^c.  that  now  hath  any  *  right  or  title  of 
bo^ffionfor  ^^^  entry  into  any  manors^  i3fc'  now  held  from  him  or  them^  Jhall 
ao  years  thereinto  enter ^  but  within  20  years  next  after  the  end  of  this  prefent 
ttlls  ta  en-  feffions  of  parliament^  or  within  20  years  next  after  any  other  title  of 
SVuch^jwfl  ^"^^y  accrued  \  and  that  no  per/on^  <£fc\  Jhall  ai  any  time  hereafter, 
feffion  a  re.  make  any  entry  into  any  lands ^  iffc.  but  within  20  yiars  next  afier 
Itafe  •/  tfr.  his  #r  their  right  or  title  ^  which  Jhall  hereafter  Jirjl  defcend  or  accrue 
''St  ^and  *  '^  the  fame  ;  and  in  default  thereof  y  fuch  perfotis  fo  not  entering,  and 
there'  is  no  their  heirs  ^  fball  be  utterly  excluded  and  difabled from  fuch  entry  after 
remedy  fi>r    to  he  made ;  any  former  law  or  Jlatute  to  the  contrary  notwitb" 

9f  right  af' 

terjuebfojffjfwn^  and  a  reUafe  of  acliofts.    Jcnk.  t6.  pi.  2».- •  A.  feifcd  in  fee  having  ijfue  /t»i 

daughters^  L.  and  M.  devlfed  hit  land  to  B.fon  of  L,  in  fee,  L.  being  dead  at  the  time  of  the  de* 
vife.     B,  died  nvithout  ijfue^  and  the  heir  m  the  fart  of  the  father  of  B,  and  IV.  R,  the  heir  of  M, 
enter* d^  and  tot  k  the  frofiu  hy  moietiex  for  lo years  together^  thinking'the  devife  ^oidfcr  a  moiety » 
Vtm  the  niilake  being  difcovered,  C.  drought  an  ejeQment againft  Jr.  R.  and  upon  alpecial  verdift 
found,  it  wasobjeded*  that  the  devife  was  void  as  to  a  moiety  ;  but  that  was  over-ruled  ;  and  then 
it  was  objected,  that  the  bringing  this  ejedment  againft  W.  R.   admitted  the  plaintiff  to  he  om  of 
fojfrffionfor  %<9yeav,  and  that  then  he  was  barred  by  the  ilatute.     But  per  Cur.  thtj^ata/te  of  li- 
mtutions  metier  runtagainjl  a  man  hut  tvhere  he  is  aBuaily  •»^r</ or  diil'eifed ;  and  though  one  te- 
nant in  common  may  diifeife  another,  it  muft  be  by  adtual  diflciiin,  and  n*t  by  bare  perception  of 
the  profits  only;  but  here  B.  had  the  whole  by  devife,  and  W.  R.  is  a  mere  (branger;  and  ii^ere 
two  are  in  poiTeffion,  the  law  will  aidjudge  it  in  him  that  has  the  right  {  and  the  bringing  the  eje£U 
nent  admits  nothing,     a  Salk.  423.  Hill,  i  Annae  B.  R.  Reading  v.  RoyiK>n.—~If  a  ^f^(/«r  dies 
%ixAf  Jh/e  yean  quiet  foffijfion,  and  the  diifcifee  enter,  the  heir  may  maintain  eje^ment ;  for  the 
right  of  pc^effion  belongs  to  the  heir,  though  the  meer  right  be  in  the  diffeifee.    So  if  a  man  enters 
liy  wrong,  and  diileifes  another >  and  continues  -iO  years  in  quiet  poffeficn  s  yet  in  thefe  cales»  if  a 
^vrit  of  right  were  brought,  and  the  mi'e  joined  upon  the  meer  right,-  the  verdict  mull  be  forohe 
plaintiff*,  noCwithftanding  the  ftatuteof  limitations.    2  Salk.  685.  PaJfch.  4Annae  B.  R.  Smith  t. 
TyodaU. 

•  See  (H).  .      S.  2.  Provided  nn^erthetefs.  That  if  any  perfon^  ^c.  that  is  of 

Jhall  be  intituled  to  fitch  writ  or  writs^  or  that  hath  or  Jhall  have 
fuch  right  or  title  of  entry  ^  be  or  Jhall  be  at  the  time  of  the f aid  right 
9r  title  firfl  defended y  accrued^  come^  or  fallen  *  within  the  age  of 
2 1  years,  feme  covert,  non  compos  mentis,  imprifoned  or  be- 
yond the  feass  that  then  fttch  perfony  ts'c.  and  his  and  their  heir 
and  h^irSy  Jhall  or  mayy  notwi*hfanding  the  faid  20  years  be  eX' 
piredy  bring  his  aElioiiy  or  make  his  entry  as  he  might  have  done  be'- 
fore  this  aH  :  fo  as  fuch  perfon^  55*r.  or  his  or  their  heir  and  heirs ^ 
Jhall  within  10  years  next  after  his  and  their  full  agCy  difcoverture^ 
coming  of  found  mindy  enlargement  out  ofprifony  or  coming  into  this 
realmy  or  deathy  take  benefit  ofy  andfuefor  the  fame y  and  at  notitne 
after  the  faid  ten  years. 

♦  See  (t.  2)  5.  3.  And  be  it  further  enaHedy  That  all  aclions  of  trefpafs 
—  I  See  fF)  *1^^'^  claufum  fregit,  all  anions  of  trefpafs,  *  detinue,  affien 
g  Caic  by  an  ft^r  J  tf  ovelf,  and  replevin,  for  taking  away  of  goods  and  chattels, 
adminiftra-  all  aSfions  of  f  account,  and  upon  th^  ||  cafe,  other  than  fuch  ac^ 
*'*ceuS*for  ^^^^^^  °^  concern  the  trade  of\  merchandife  between  merchant  and 
noiity  dne   merchant,  their faclqrs  orfervantSy  all  aBions  of*^  debt  grounded 
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ti|Khi  any  lending  or  contrail  vnthwtj^eciedtjz  all  &Ettof(t  of  %%  *°^^«  »nf«f- 
debt  for  arrearages  of  rent,  and  all  aSions  of  zffzyxXi^  menace,  bat-  d^f^n/j^^ 
tcTjS  wounding,  and  impriforiment,  or  any  of  them  which  Jball  r    j^^    i 
iefid  or  brought  at  any  time  after  the  end  of  tlis  prefent  fe/Jsms  of  pleaded  the 
parliament^  fball  hje  commenced  and Jj/ d .within  the  time  anaiimita-  itatute  of 
tion  hereafter  expreffed^  and  not  after  (that  is  to  fay)  thefaid  aBion  [h^^l^^UJ^- 
upon  the  cafe^  (other  than  for  Jlander)  and  thefaid  aBions  for  ac-  replied,  that 
county  ana  the  faid  anions  for  t^efpafsy  debt\  detinue,  and  replevin ^  ^tintrftate 
for  goods  or, chattels  y  and  the  faiiQuEljon  of  trejpafsy  quare  claufum  ]1^/^J'/J' 
frcgit,  within  three  years  next  after  the  end  of  this' prcfent  fefftons  of  anoHginAl 
parliament y  or  within  fix  years  next  after  the  caufe  of  fuch  aclions  ''» f^/Mf** 
arfuity  and  not  after;  andthefaiddaionsof\\trefpjzfs,ofajfault,  %''^^^^^;^^ 
hatteryy  wounding,  imprijonment,  or  any  of  them  within  one  ycar^  within  lix 
next  aft^r  the  end  of  this  prefent  feffions  cf  parliament y  or  within  ye«"  af«r 
four  years  next  after  the  caufe  $f  fuch  aBions  orfuit^  and  not  after  :  a!ftion"did° 
und  thefaid  aBions  upon  the  ||  ||  cafe  for  words,  within  one  year  accrue,  and 
after  the  end  of  this  prefent  feffons  of  parliament y  or  within  two  «*>»*  h«  ^^^ 
years  next  after  Hhe  words  fpokeny  and  not  after.  °J[|  fo^'^If,. 

terdied,  whereupon  \\it  mttStxtt  receHter,  (vis.)  on  (uch  i  dzjf  J^/e  J  a  not  tier  original  againfi  bis 
exemiorf  the'now  defcndaiit,  who  appeared,  and  the  inCellate  declared  agai*ift  hlmy  and  that  he 

Cofecoted  the  faidfirft  original  agaioft  the  teftator,  with  an  intention  to  declare  againft  im,  if  he 
d  appeared,  and  averred  that  the  caufe  of  aSiion  did  accrue  ^ thin  fix  years  next  after  tbeftji 
f^ng  the  f aid  fir fi  original ;  and  upon  a  demurrer  to  this  replication,*  it  was  objeded,  thdt  it  wa^ 
iU»  becaufe  it  did  not  appear ^  that  the  original  xvas  returned,  or  made  a  record  in  Court;  for  the 
plaiatiffihould  have  fet  forth;  that  the  origmal  Was  delivered  to  the  (hertff  to  execute,  and  that' the 
defendant  not  appearing^,  the  Oierifi*  had  returned,  that  the  plaintiff  had  found  pledges  to  profecute 
the  writ,  (vix.  John  Doe  and  Rrichard  Doe)  and  that  the  defendant  nihil  habuit  ia  ballivafua,  by 
wkich  hemight  be  attached  ;  all  which  was  omitted  in  this  replication  ;  and  there  be)ng  noappear- 
aacet  or  cdntinuances  alleged,  the  plaintiff  ought  not  to  hate  judgment ;  but  it  was  otherwife  ad* 
jodfed ;  for  the  filing  an  original  had  put  the  cafe  out  of  the  ftatute,  and  that  it  was  not  neceffary 
ibr  the  plaiodff  to  aver,  that  the  writ  was  returned,  for  it  (hall  be  fo  intended,  unlefs  the  contrary 
appear  on  the  other  fide.  Nelf.  Abr.  1127.  Limitation  (A)  pi.  26.  cites  i  Lutw.  Rep.  256.  Kin* 
fey  ▼.  Heyward— <— This  judgment  was  afterwards  reverfed  upon  a  writ  of  error,  and  the  reverfal 
was  aftcrwarda  affirmed  in  parliament.     Ibid. 

J.  S.  %ikyt  a  from'iffory  note  to  A,  fayablt  on  demand;  A,  died  leaving  B.  bik  executor t  B, 
^»irJbin  tbejfx  years  fued  eat  a  latitat  returnable  trcs  Mich,  which  was  continued  to  Hill.  Term 
Allowing,  and  died  In  the  mean  time  ;  C.  as  executor  of  B,  brought  anion  on  the  note,  but  not  till 
famr years  after  B.  *s  death,  which  was  i  o  years  after  the  note  given,  the  6  years  being  run  out  at  B.  's 
death;  the  defendant  pleaded  the  ftatute  of  limitations;  the  whole  Court  inclined  againft  the  plaii^ 
tiff  that  the  plea  was  good,  but  it  having  been  urged  by  Serjnnt  Chappcl,  that  the  Cafe  of  K  i  n  ns  a  v 
t.  Hat  WOOD*  was  denied  to  be  law  in  the  Cafe  of  Lxthbhidce  v.  CHArMAN,  Mich. 
3  Geo.  2.  in  C.  fi.  the  principal  cafe  was  adjourned  to  ponfcr  with  the  judges  of  C.  B.  about  the  re- 
fi>lution  in  Lxthirioce's  Cafe.  Gibb.  170.  Mich.  4  Geo.  a.  B.  R.  Willcox  v.  Hcggins— - 
Ibid.  289.  Trin.  ^  Geo.  2.  B.  R.  the  Cafe  was  argued  again,  when  it  was  iniiftcd  that  the  note 
^tng  payable  on  demand  ma  ikes  it  anexeeurory  contraband  iherefure  no  debt  due  ti)I  a  demand;  but 
it  was  anfwered,  that  it  is  a  prefent  duly  tuithout  a  demand,  and  t!ic  diiTcieiic  i?,  •  Kcre  the  debt 
is  to  arife  upon  a  collateral  aft  -to  be  done  accordine  to  ths  Cafe  of  Ca  p  v.  La  n  c  ».  st  er.  Cro. 
E.  548.  andfo  held  the  whole  Ctfurt,  and  Raymond  Ch.  J.  faid,  thi:  Cdfe  of  LsTiiBRiDon  did 
not  oomeup  fo  the  point;  for  there  the  *i3ion  was  brought  'wltbin  14  months  .fur  tf (later* s  dtathf 
whereas  in  the  principal  cafe  4  years  were  run  out ;  tiur  in  cafe  of  a'jilcment  by  plaintiff's  death 
after  the  6  yean  elapfed  the  executor,  to  bring  his  cafe  within  the  equity  of  the  f^atute,  muft  make  a 
iteent  prof ccuf  ion ;  as  to  which  the  claufe  in  the  llatute  which  provides  a  year  after  the  reverfal  of  a 
irndgmenty  &c.  may  be  a  gifod direcfion  ;  and  of  the  fame  opinion  were  the  other  juftices ;  and  by 
Page  and  Pmbyn  J.  if  any  thing  had  happened  to  have  hindred  the  bringing  a  new  adion  fomcrt 
as  aconteft  about  the  will  or  right  of  adminidration,  it  (huuld  have  been  difclofed  in  the  ple?.dings  ; 
aad  judgment  was  for  the  defendant  by  the  whole  Court. For  more  of  this  fee  (G)    • 

1  See(F.  2)— ••See  (I).— tt  See  (M)  pi  4.— ++Sce(P)  Aldrich  v.  Duke— [111 '^his  flatute 
extends  not  to  words  which^<9«i/^r  ^ //7/f  ;  per  Hide  Ch.  J.  Cro.  Ciir  141.  Law  v.  Harwood!-— 
fcandalum  magnatum,  faid  to  have  been  adjudged  in  the  id-  Say's  Cafe,  not  to  be  within  this  lla. 
tite.    21  J*c  16.  Cro.  Car.  535.*-Litt.  R,  3  %i.  S;  C.  cited  Arg.  as  agreed. 

K  »  Sii 


loj  Himttatiott 

Siy  Tears  are  limitei  for  9/Bdon  per  %waA  erimemfelitlMimf^fuh:  but  if  the  t&ioti  (of  wordi  lii 
foundtd  on  am  imdiOnumi^  99  other  matter  of  record,  this  ii  not  within  the  ttacutc  of  limttatiowi 
but  the  ad^ioa  may  be  brought  at  any  time.    Sid.  95.  in  a  note  there. 

A.  filed  an  S.  ^,  JlnJ  neverthehfi  be  it  enoRii^  That  if  in  any  the  faid'ae^ 

ple?of\ref-  '^^^  orfuits^  judgment  he  groen for  the  plaintiff  and  the  fame  he  r/-» 

paTs  upon  verfed  for  error ^  or  a  verdiQpafifer  the  plaittttf^  and  upon  matter 

^«.  ^  alUged  in  aarrefi  tf  Judgment^  the  judgment  he  given  againft  the 


lor  moiS;.  /f^'^Sf*  ^h^H  "?'*'*?  ^l  kis plaint,  ^^orKUt  or  if  any 
Unt,  and  the  JaulnOimsJball  be  brought  by  $f^f$alf  and  the  defendant  therein 
ditd.  The  dir  outlawoi^  andfball  ^er  rtvepfi  the  oatlawry,  that  in  alt  fuch 
Tt^pZ  Iiu  ^^fi^i  the  party,  pl»ntif,  his  heirs,  executors,  or  admini/hators  ai 
diA,  mf.  tkf  eafifhall  require,  may  commence  a  new  action  orfuityfrom  time 
[  ro4  1  to  time,  within  a  year  after  fuch juJ^ment  reverted,  or  fuch  judgment 
againft  B.     giveHagain/l  the  plaintiff,  or  outlawry  reverfea,  and  not  after* 

cd,  at  her  teftatordid»  defendant  pleaded  the  ftamtetf  limitations,  towhicb  plaintiff'  replycd  aS 
before,  that  her  teilator  died  pendente  breTi  fuo  original!,  and  aferred,  that  defendant  had  promifed, 
&c.  within  fix  years  of  the  faid  original.  Defendant  demurred.  It  was  iniifted  for  the  plaintiff', 
that  this  cafe  was  within  the  equity  of  this  provifo.*That  if  ia  any  of  the  did  fuitra  judgment  giren  far 
the  plaintiff  be  arrefted  after  Tcrdi^,  or  if  the  adion  be  by  original,  and  the  defendant  be  outlawed, 
and  after  (hall  reverfe  the  outlawry,  that  in  all  fuch  cafes,  the  plaintiff'  his  heirs,  executors,  &c. 
may  commence  a  newaAion  within  a  year  after,  dtc-But  per  Cur.  though  this  is  a  hard  cafe,  yet 
the  ftatute  has  not  provided  for  it,  and  judgment  was  given  for  the  defendant.  Lutw.  261.  to  2644 
Hill.  5  &  6  W.  4?  M.  Gargrave  ▼.  Every. 

•  S.  5.  And  he  it  further  enabled.  That  in  all  anions  of  trefpafs, 

quare  claufum  fregit,  hereafter  he  brought,  wherein  the  defendant 
or  defendants  fhall  dif claim  in  his  or  their  plea,  to  make  any  title  or 
claim  to  the  land  in  which  the  trefpafs  is  by  the  declaration  fuppofed 
to  be  done,  and  the  trej^afs  be  by  negligence,  or  involuntary,  the  de» 
fendant  or  defendants  fhall  be  admitted  to  plead  a  difclaima\  and 
that  the  trefpafs  was  by  negligence-  or  involuntary,  and  a  tender  or 
offer  of  fiifficient  amends  for  fuch  trefpafs  before  the  aBion  brought, 
whereupon,  or  upon  fome  of  them,  the  plaintiff  or  plaintiffs  fhall  be 
enforced  to  join  iffue ;  and  if  the  faid  iffue  be  found  for  the  defendant 
or  defendants,  or  the  plaintiff  or  plaintiffs  fhall  hi  nonfuited,  the 
plaintiff  or  plaintiffs  fhall  he  clearly  barred  from  the  faid  aSion  or 
anions,  and  all  other  fuit  concerning  the  fame. 

S.  6.  And  be  it  further  enaded,  by  the  authority  afirefaid,  That 

in  all  anions  upon  the  cafe  for  flanderous  words^  to  befued  or  pro^ 

fecuted  by  any  perfon  or  perfotu  in  any  the  Courts  of  Record  at  Wcft- 

minfter,  or  in  any  Court  ivhatfoever,  that  hath  power  to  hold  plea  of 

the  fame,  after  the  end  of  this  prefent  fffton  of  parliament ;  if  the  jury 

upon  the  trial  of  the  iffue  in  fuch  a^ion,  or  the  jury  that  fhall  enqtnrt 

of  the  damages,  do  find  or  affefs  thi  damages  under  ^ojhillings,  then 

the  plaintiff  or  plaintiffs  in  fuch  aSiion  fhall  have  and  recover  oniyfo 

much  cofts  as  the  damages fo  given  or  ajfeffed  amount  unto  ;   wbhoni 

any  further  increafe  of  the  fame,  any  Taw,  flatute,  cufhm,  or  ufage 

to  the  contrary  in  any  wife  notwithfanding. 

Infant  by  g,  -7.  Provided  neverthelefs,  and  be  it  further  ena^ed.  That  if 

b".^g"ht'^'ac"  ^"y  P^^fi^  orperfons,  that  is  or  fhall  be  entitled  to  any  fuch  aBion  of 

cio»  upon     ^refpaf^  detinue,  aBion  fur  trover^    replevin^   anions  of  account^ 
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m^ns  ofdebtf^  aSfiam  cftrejpafsfor  ajfault^  nunaety  hatterjy  nv9ttnd»  ^tiMfewpmt 
ing  or  imprifontnenty  aciions  upon  the  cafe  for  vjords^  be  or  Jball  he  ^'^^Z  j^ 
at  the  time  of  anj  fuch  caufe  afaSHon  given  or  accrued jJaHen^  or  come  ant  pleaded 
fvit/fin  tie  age  ^21  years f  mnc  covert,  non  compos  mentis,  im-  *«  ftatut© 
prifoncd,  or  *  beyond  the  fesis,  that  then  fucb  per/on  or  perfons  %J^^^^\ 
Jball  be  at  liberty  to  bring  the  fanie  adions,  Jo  as  they  take  the  fame  plaintiff  dc« 
vfitbinfucb  times  as  are  before  limited^  afier  their  coming  t9f  or  being  nurred ; 
•fjvll  age,  difcovert,  of  fane  memory,  at  large,  and  returned  from  ^efti^  wat 
beyond  the  feas,  as  other  perfons  having  no  fucb  impediment  fmdd  upon  dut 
bisve  done*  piwifo, 

which  favet 
to  infants  actions  ^f  trefpafs,  ftc.  and  it  was  urged  that  trefjptfa  upon  the  oife  it  not  mentioned  ia 
thb  faring.  But  the  Court  were  of  opinion  (Ch.  J.  nbfente)  that  x\i\iftving  extends  f  all  aSi^m* 
upm  the  C0/e,  (as  without  doubt  it  was  intended  ;j  for  there  is  a  laving  of  trefpafs  generally,  and  all 
ai£Uons  upon  the  cafe  are  trefpailesi  (fcilicet)  trel^afs  upon  the  cafe,  and  it  (hall  be  mifchicTous,  if 

other  conftru^ion  (hall  be  made.    Sid.  455.  Patch.  %t  Car.  a.   B.  R.    Chandler  ▼.  Violet. 

S.  P.  Lutw.  242.  Trin.  4  W.  dp  Ml  Gery  v.  Coke.— —It  was  argued,  that  this  claufe  eiceptsy 
by  reafoQ  of  infancy^  anions  on  the  cafe  for  words  only,  and  extends  to  nothing  more.  But  the 
Court  held  ft  within  the  equity  of  the  faring  claufe,  dMNif  h  not  cxpreft'd  ;  £or  the  intention  was 
not  to  prefenre  a  petty  a^on  for  words,  and  not  eo  ftve  an  a^on  for  a  real  duty  at  in  this  cafe,  and 
to  the  plaintiff  had  judgment.  2  Saund.  lao.  S.  C— Note,  That  it  wu  rtid»  dtat  tht  infant 
here  e«ght  to  xvait  fill  full  age^  <  yean  ^img  lafffd  durimg  bit  infancy^  and  that  thi^refore  he 
could  net  purfuc  his  aAion,  but  agreeably  to  the  words  of  the  favtng  cUufc  of  the  «£t,  which  it 
(in  6  years  after  his  full  age:)  but  this  was  not  regarded  by  the  Court.  And  the  reporter  fays,  it 
teems  to  him  that  he  might  well  purfut  his  a^ion  at  any  time  within  ag^t  though  the  6  yean  ar^ 
elapfed.    Ibid.  121. 

An  infant  after  full  age,  brought  an  indth.  aff.  againft  an  et acutor,  on  a  promife  of  teftator  made  ta 
the  plaintiff  in  the  plaintiff's  infancy  (and  as  it  is  3iere  laid  Arg.  when  he  was  but  a  day  old.)  The 
defendant  demurred,  becaufe  aAions  on  tthe  cafe  ate  omitted  in  this  provifo ;  and  faid,  i^  r  *  ^  -1 
woold  be  hard  after  i^  many  years  to  charge  the  executor.  But  the  Ch.  JuHice  and  ^  J.  >-  *  ^5  J 
held,  thai  upon  the  whole  frame  of  the  ad,  it  wu  ftrong  againft  defendant,  and  it  would  be  ftrange 
that  plaintiff  might  in  this  cafe  bring  debt(  and  not  an  indcb.  aff.  and  were  of  opinian,  that  aSion* 
tftnffaft  mentioned  in  this  ftatutc  comfrebend  this  aShn  ;  becaufe  it  is  a  trefpafs  Kfffi  the  cafe^ 
and  the  words  of  the  provifo  favet  the  mfant's  right  in  addons  of  trefpafs.  And  therefore  though 
there  are  not  particular  words  in  the  enabling  claufe  which  relate  to  this  action,  yet  this  provifo  re- 
ftrains  the  fevericy  of  that  claufe,  and  reftores  the  common  law,  and  fo  to  be  uken  favourably,  and 
it  being  within  the  reafoo  with  other  a£Uons  therein  mentioned  ought  alfo  to  be  within  the  fame  re« 
medy.  But  Ellis  J.  doubted.  But  the  plaintiff  had  judgment.  %  Mod.  yt.  Pafch.  a8  Car.  U 
C.  B.  Crofier  ▼.  Thomlinfon. 

*  In  aff^mifflt  defendant  pleaded  noo  affumpfit  infni  fex  annos  \  the  olaintlff  rtpliedf  that  he 
was  StytmdfM  till  fuch  a  time,  after  which  he  brought  the  prefent  aftion  luch  a  day ;  defendant  de- 
murred. It  wasargiiedy  that  though aflumpfit  be  not  within  the  lettir«  yet  it  is  witJbln  thee^urtj  of 
it;  and  quastdo  verba  fimt  fpecialia,  ratio  auteageneralis,  ftatutum  generaliter  eft  intelligeudnm. 
And  the  Cons^ being  of  tbU  opiaamiff  judgnwat  was  given  for  the  plaintiff,  Gibb.  Si.  'I>ia.  %tt^ 
pCO.  2*  B.  K.  Amo* 

9.  Stat.  10  /F].  3.  cap.  14,/  I.  No  fine  or  common  recovery, 
nor  tfifjr  judgment  in  any  real  or  perfonal  aHion,  Jhall  be  reverfed  or  . 
avoided  for  error,  unlefs  the  writ  of  error,  orfuitfor  the  reverftng 
fuch  fine,  recovery,  or  judgment,  be  brought  and  pro/bcuted  with 
effeB  widiin  twenty  years  after  fuch  fine  levied,  or  fucb  recovery 
fitffered,  or  judgment figned  or  entered  rf  record* 

8,  a»  ^^ffj  p^fi^  intitled  to  fuch  Hvrit  cf  error  Jbedl,  at  the  time 
rffuch  title  accrued,  be  within  the  age  of  21  years,  or  covert,  non 
compos  mentis,  imprifoned,  or  beyond  the  feas,  fkcb porfon^Rt 
or  her  heirs,  executors,  or  adminiftratorSy  may  bring  their  writ  of 
trr^  within  five  years  after  full  aec,  difcoverture,  coming  of  found 
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tfiinJf  etilat'gemcnt  out  of  prifon^  or  returning  from  beyond  the  Jeas^ 
or  death. 

10.  By  12  fe*  13  ^.  3.  cap.  3.  No  Jlatute  of  limitation  Jball  lar^ 
tuhere  tke  plaintiff  is fl aid  by  privilege  of  parliament. 

1 1.  Stat,  4  Ann.  cap.  16.  f  16.  No  claim  or  entry  to  be  made 
upon  any  lands  Jball  be  of  force  to  avoid  any  finp  levied  with  pro- 
clam:;  liong,  or  fhall  be  ajufjicient  entry  or  claim  luithin  the  Jlatutc 
21  Jac.  1.  cap.  16.  for  limitation  of  a^ions^  unlefs  an  a  :i  ion  Jball 
h^  commenced  witriin  one  year  afjer  the  making  of  fuch  entry  cr 
claim f  and  profectited  with  effecl. 

S.  1'].  All  fuits  in  the  Admiralty  for  feamen's  wages  Jhall  be 
commenced  within  6  years  after  the  catfe  of  fitch  fuits fh  all  accrue. 

S.  18.  If  any  pcr(on  J  intitled  to  Juch  fuits  for  feapiei^  s  wagesy 
he  within  the  age  of  twenty-one  years,  feme  covert,  non  compos 
jfnentis^  imprifoned,  or  beyond  the  k^^y  fuch  perfons  Jball  he  at 
liberty  to  bring  the  fame  aBionSj  fo  as  they  take  the  fame  within  fix 
years  after  their  being  of  full  age,  difcovertj  of  fane  memory^  at 
large  y  and  returned  from  beyotid  the  feas. 

5.  19.  If  any  perfon^  againfl  whom  there  fball  be  any  ftich  cauje  of 

a^ionfor  lea  men's  wages,  or  againfl  whom  there fhall  be  any  caujeef 

(lEiion  ^/'trefpafs,  detinue^  aSf ion  fur  trow  tr^  (>r  replevin,  or  ofaSion  of 

account,  or  upon  the  cafe,  or  y"deb.t  grounded  upon  any  lending 

or  contraft  without  fpccialty,  debt  for  arrearages  of  rent,  or 

aflault,  menace,  battery,   wounding  and  imprifonment,  be  at 

the  time  of  any  fuch  caufe  of  action  accrued^  beyond  the  feas  ^  fuch  per^ 

fony  who  is  intitled  to  fuch  aSliony  fhall  be  at  liberty  to  bring  the  f aid 

aSIions  againf fuch  per fons  after  their  return  from  beyond  the  feas, 

fo  as  they  take  thefame^  after  their  return  from  beyond  thefeas^  witbisK 

fuch  times  as  are  limited  for  the  bringing  of  the f aid  aSlions  by  this  a^^ 

and  by  the  a£l  2l  Jac.  l.  cap.  16. 


[  106  ]  (B)  Prevented  J    4s   to    Real  ASlion^.      By  what 

Afts. 


The  fame  I .  T  F  A.  has  had  poffeffion  of  lands  for  twenty  years  without  in- 
wi'cJ  W*  terruption,  and  then  B.  gets  pofleflion,  upon  which  A.  is 

Holt  Ch.  J.  put  to  his  ejc£lment,  though  A.  is  plaintiff,  yet  the  poffeffion 
»t  Lent  At-  of  twenty  years  fliall  be  a  good  title  in  him,  as  if  he  had  ftill 
Buckirii  ^^^"  ^"  pcffcfiionj  ruled  per  Holt  Ch.  J.  2  Salk.  421.  1699* 
w.  3.   be-  Stokes  v.  Berry. 

^lufe  a  pof- 

1-ii.on  for  :o  years  if  like  a  dcfcent,  which  tolls  entry,  and  gives  a  right  of  pofTciTioni  which  is 
furficitnt  to  maintain  an  ejcdmcat.  Ibid.— S.  P.  pcrHolt  Ch.  J.  M.  i,  W.  3.  B.  R.  Pulldlon 
▼.  Warberton. 

2.  The  pffeffjon  of  one  jointer,  ant  is  the  poffeffion  of  the  other  fo 
as  to  prevent  the  ftatutc  of  limitations.  \  Salk.  285.  Hili« 
2  Anna?.  B.  R.    Ford  v.  Crcv. 

'  3.  A 


limitation  ^06 

3.  A  claim  or  entry  to  prevent  the  ftatute  of  limitations,  muft 
be  on  the  land^  unlefs  there  are  fome  fpecial  reafons  to  the  con- 
trary.   Ibid. 

(C)  Prevented  ;  as  to  Ptrfonal  Adiiom.     By  what 

Ads. 

I.  T  F  aBhn  be  commenced  in  an  inferior  Courts  and  then  it  is   '*  ^^* 

^  removed  here  hy  habeas  corpus ^  and  here  they  proceed  dc   y  sYd*^"^*. 
novo ;  this  commencement  there  ferves  to  prevent  the  ftatute  of  s.  f .  but  it 
limitations;  per  Cur.    i  Sid.  228.  Mich.  16  Car.  2.  B.  R.  in  ^o«W  ^ 
Cafe  of  Bevin  v.  Chapman.  **^' 

2.  An  attachment  cf  privilege  is  but  as  a  latitat,  and  not  as  an         « 
original.    Per  Holt  Cb.  J.  Show.  367,    Rudd  v.  Berkenhead. 

3.  Infant  executor  ;  plaintiff  cannot  take  advantage  of  a  fuit 
eommenced  before  by  adminifirator  durante  minoritate^  to  avoid  the 
ftatute  of  limitations.  Cumb.  428.  Eftob  v.  Thorowgood.— 
But  per  Powell  J.  executor  durante  minoritate^  and  infant  execu* 
tor,  make  but  one  executor  fuccefTively,  and  fuch  executorihip  ■ 
continues  till  21,  and  then  he  may  well  have  the  advantage  of 
Ac profecutiofi  of  the  executor^  during  his  minority,  and  fo  ©ut  of 
the  llacute ;  ut  ante,  in  C.  B. 

4.  It  hath  been  adjudged,  that  the  fuing  out  a  latitat  within  ^**  °^» 
the  time  is  fufficient  to^prevent  the  incurring  of  the  ftatute  of  ^U*^^^ 
limitation.     Carth.  233.  in  Cafe  of  Cullifordv.  Bkndford.  out  a  Uti- 

tat,  muft 
iavc  a  nan  f/f/irt/ev^irj  returned  by  the  (heriflT,  and  then  he  muft  enter  the  xorit  vpon  the  roi/f  amd 

ikemHs^Ie  It;  otherwifetheluing  it  out  will  avail  him  nothing.     L.  P.  R.  19. But  ibe  com-* 

tinuamee  muft  be  enteredy  which  may  be  done  by  ayi  attorney  at  his  chamber.  Arg.  iz  Mod.  572^"^ 
To  prevent  the  ftatute,  it  it  not  enough  to  take  out  a  writ,  even  a  proper  one  ;  but  all  the  cantinu* 
nctty  thoMgbfQffix  or /even  years,  muft  be  entered^  and  fo  ihewn  to  the  Court;  foTi  if  there  be 
bm  an  cmiffitn  of  one  continuance,  it  fpoils  alt     12  Mod.  57S. 

5.  "Whether  an  original  in  claufumf regit y  fued  out  in  Dorfet^' 
Jbire  above  6  years,  and  cafe  brought  thereon  within  6  years  in 

Lmdon,  will  prevent  the  ftatute  of  limitations.  12  Mod,  568. 
Hayward  v.  Kinf^y. 

6.  In  an  action  on  the  cafe  the  plaintiff  laid  his  damages  at 
400/.  defendant  pleaded  the  ftatute;  plaintiff  replied,  that  he 
fued  out  a  latitat  for  150/.  two  years  before.  On  demurrer  1% 
was  infifted  for  defendant,  that  tnefe  were  different  adlions,  for 
no  man  would  take  out  a  latitat  for  150/.  and  declare  ad  dam- 
num 400/.  It  is  true,  if  the  plaintiff' had  averred,  it  had  been  one 
and  the fiine  caufe  of  anion,  it  might  "have  been  otherwife ;  and  fo 
it  was  ruled  by  the  Court.  8  Mod.  10^.  Holloway  v.  Thurfton* 
Jo.  213.   Xiamb  V.  Finch. 
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(D)  Extends  j  to  what  Things  or  Anions,  touching 

the  Realty. 

f.  A  N  annuity  \s  not  withiiuhe  3a  if,  8.  of  limitations  ;  per 
-^^  Coke  \  and  Fopham  thought  the  fame,  if  it  be  by  ori^ 
ginal  grant  of  annuity  ;  but  if  it  be  by  erant  rfa  rent-chargfy  fe'r. 
it  is  within  the  ftatute  §  to  which  opinion  of  Fopham»  Fenner 
and  Gawdy  agreed.    Noy.  37. 

2.  ^are  impedit^  afllfe  of  darrein  prefentment^  and  writs  of 

Huard  are  not  within  the  32  H.  8*  of  limitations^  and  the  rea« 

fon  is,  that  fome  perfons  live  to  leo,  and  others  to  120  years 

old.    Jenk.  205.  pL  34t 

4'  wl4r^         J.  A  demand  of  piotiey  %orongful!j  received  out  of  lands  is  not 

maJria^e       barred  by  the  ftatute  of  hmiutions,  where  the  e/late  in  law  is  in 

were  fettled  tru/fees.    9  Mod.  33,  Trin.  9  Geo.  i.  Lawly  V.  Lawly* 

on  tniileei, 

with  a  prevt/of  that  if  the  MtifeJhoMldfurvhe^  the  truJleetfifOMli  fermit  her  to  reserve  the  remte  vet 
profits  during  her  life,  at  thefamt  vtete  mt  that  time  Itt.  Her  hufhetni  let  th*  l^mds  at  am  etdvmwee^ 
rent,  and  died ;  and  die  wife  received  fuch  advance4  rent  for  feveral  yearSf  and  died.  Upaa  a  bill 
by  the  heir  of  the  hulband  againft  the  wife's  eitecutor,  he  anfweredi  That  if  the  wife  received  mora 
than  (he  ought,  it  wat  above  14  years  fince,  .and  fp  pleaded  the  ftatute  of  limiutlons.  But  the  pka 
wai  difaUowed.    Ibid. 

4.  Thirty  years  pojfejfton  of  a  cotage  is  a  good  title  agaimft  thg 

lord  of  a  manor,  by  virtue  of  the  ftatfute  of  limitations,   if  he 

{hould  bring  an  eje^ment  to  recover  the  poffefEon.     Per  Cur, 

8  Mod.  287.  Trin.  lo  Geo.  i.  in  Cafe  of  the  King  v.  WUby 

Pariihioners. 

Admitted  by       j.  The  Court  of  Exchcqucr  would  not  allow  a  plea  of  the 

fidVthat      ftatute  of  limitations  to  be  a  good  bar  to  a  hill  for  tithes.     Arg. 

that  ftatute    faid  to  have  been  in  Hill.  12  Geo.  i.  G.  £qu.  R.  228. 

could  not  be  • 

extended  to  a  demand  for  tithes.     Ibid-  229. — And  per  Gilbert  Ch.  B.  the  reafoi^  is»  diat 

vere  pot  of  the  nature  of  thof^  demands  intended  to  be  barred  by  the  ftatute.    Ibid. 


(E)  E^ctcnds  to  what  Things  or  Aftions  in  ge* 
neral,  touching  the  Perfonaliy. 

I.  pUrchafi  money  is  barrable  hy  the  ftatute  of  limitations* 
Chan.  BL.  76.  9  Car.  i .    Kennedy  v.  Vanlore. 
'  Cifc      ^'  ^^^*  ^P^^  ^^'  fiatute  2  E.  6.  for  carrying  away  his  com^ 


of  jone*  V,  the  tythes  not  being  let  out,  from  20  Jac.  until  1 1  Car.  The  d©-> 
P«J«--Sid:  fendant  pleaded  for  the  laft  three  years  non  debet,  and  for  the 
i^5  c.       refiduc  the  ftatute  of  21  Jac.  16.  Plaintiff  demurred.    Per  tot. 

Cur.  the  ftatute  docs  not  extend  to  this  edion.   Cro*  C  513; 

Mich.  14  Car.  B.  R.   Talory  v.  Jackfon, 

^"  ^c^JL  3'  ®'^^  ^^  ^^  ^^^  ^^  account  of  monies  received  bv  the  dc- 
3^Ch.R.8.  Pendants,  hting  protbonotaries  of  the  King^s  Bench^  which  was  al- 
«.  ci-^*  leged  tp  belong  to  the  Ch,  J.  and  which  monies  they  by  their 

/  office 
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■ 

pffice  ought  t0  receive  for  the  Ch.  J.  by  an  implied  truft  virtufe  ^f  ^^"« 
offidi.    The  defendant  pleaded  the  ftatute  of  limitations,  2 1  Jac,  haie  «^a^ 
l6.  Upon  the  arguing  this  plea,  it  was  infilled  by  the  plaintifPs  count  of 
connfel,  that  this  truft  was  not  within  the  faid  ftatute.  1  Chan.  **'"9f  ^**- 
Cafes,  20-  Heath  v,  Henly  and  Whitwick,  ^ofc  «t 

cutor  the 

J»)amtiflrwn)  to  the  defi^odant,  ioeompatnd  for  A.^t  efate,  (fequeftercd  for  delioquency.)  AaA 
olMn.  Vacadoot  16  Car.  2.  the  Cafe  being  heard  by  the  Lord  Chancellor,  Juftice  Twifdcn,aD4 
Wjiidham«  they  declared,  and  were  of  opinion,  that  the  ftatute  of  limitations  did  not  bar  thii  fiiit 
^aufe  it  was  on  a  truft  that  the  defendant  had  the  money  for  which  the  account  was  foughc  But  ftc 
another  reafoo  ^e  bill  was  difmiffed^     i  Chan.  Cafes,  26.    SheldoR  ▼.  We|dman. 

4.  In  debt  for  an  efcape^  the  defendant  pleaded  the  ftatute  of  [   108  ] 
limitations;  plaintiff  demurred,  becaufe  it  is  not  pleadable  in  Sid.  305.S. 
this  cafe,  it  not  being  debt  upon  a  lending  or  contrary  as  the  fta-  ^'  •"^  "J 
tute  fpeaks,  but  \z  founded  upon  a  tort^  as  a£tion  of  debty^r  tiibesy  and  agreed* 
in  which  it  was  faid,  that  the  ftatute  has  oftentimes  been  ad-  that  aaiont 
judged  not  to  be  pleadable :  but  then  an  incurable  fault  was  "^^^l^a^'^ 
found  in  the  declaration,  which  counted  only  upon  the  writ  arfd  «  'thi' of* 
efcape,  and  omitted  the  judgment ;  upon  which  the  plaintiff  <f«<>t   foe 
prayed  leave  to  difcontinue,  which  wgs  granted,  though  after  ^^^^  ^* 
argument  J  for  the  ftieriff  fliall  not   go  unpuniflied  for  die  Tn^Siclh!!^ 
efcape,  by  default  of  the  declaration.  Lev.  191.  Mich.  18  Car.  2«  tuf«of  Hmi^ 

B.  R.    Jones  V.Pope.  tatigmjanS 

'9  '^  tor  that  lea- 

f«n  this  of  debt  for  efcape  is  not ;  for  fuch  zCiwti  was  not  at  common  law,  but  wat  girea  by  the  fti« 
tttte  of  R.  2.  But  oBion  an  the  cafe  for  efcape  lay  at  common  la^u^  and  therefore  it  tvitAt'n  tbtBm» 
tMH  of  limkatiomst  but  not  debt  for  efcape.  Nor  can  it  be  within  the  claufe  of  the  ftatute  above,  he* 
caule  the  adion  arifrs  ex  maleficioy  and  not  ex  contraHu.'  S.  C.  though  it  was  infiftcd,  that  iC 
die  adieo  was  not  tounded  upon  leading,  or  contract  properly,  yet  the  law  had  made  it  a  contra£l» 
and  the  ftatute  intended  to  limit  all  a£^ions  of  debt  founded  on  contra^  Without  fpecialty,  and  hat 
not  diftinguilhed  between  contract  in  /axvt  and  contradts  in  deed,  but  includes  ail ;  and  though  tt 
Was  fortberinfifted,  that  this  aftion  is  not  founded  only  upon  the  ftatute  i  R.  2.  cap.  12.  but  upon 
the  eicape,  which  is  a  naked  matter  of  fad ;  for  though  the  ftatute,  and  alfo  the  judgment  ajul 
kvrit  of  exectitiony  are  of  record,  andfofpecialties,  yet  the  efcape,  upon  which  the  adion  is  founded, 
»  mere  nutier  of  fad ;  for  if  the  adion  be  founded  upon  record,  then  the  defendant  cannot  plead  nil 
debet;  becaufe  that  is  no  plea  to  a  fpecialty,  and  that  without  doubt  he  might  plead  nil  debet ;  and 
that  therefore  the  plea  feemed  good.  But  notwithftanding,  the  Court  held  the  plea  ill,  and  that  thtt 
adion  wat  not  within  the  ftatute  of  limiutions.     Saund.  37,  3S.  S.  C. 

5.  The  ftatute  intends  to  limit  only  thofe  aflions,  which  arife 
upon  a  naked  contra  ff^  without  any  writing  under JitaL  2  Sand^ 
65.  Hill.  21  &  22  Car.  2.  in  Cafe  of  Hodfden  v.  Harridge. 

6.  AJjiimpfit  as  ajjignee  of  commi/poners  of  bankrupts j  for  a  debt  ^a  e*^t  by 
due  by  contra£l  to  the  bankrupt ;  the  defendant  pleaded  non  *^-*  ^/^j 
affumpfit  infra  fex  annos ;  plaintiff  demurred.    It  was  argued,  fe^OwpiaiA. 
that  tne  ftatute  of  limitations  extends  not  to  this  cafe,  it  being  a  tiff,  that 
dibt  ajjfgmd  by  virtue  <f  an  aB  of  patliament ;  and  faid,  that  it  **'•  *^' 
was  to  adjudged  in  1052.    Upon  which  day  was  given  to  produce  ^^fe, 
the  record,    fiut  after,  K>r  a  fault  in  the  declaration,  the  plain-  which  girem 
tiff,  by  licence  of  die  Court,  difcontinued.     a  Lev.  166.  Hill.  Xo""Ir*^ 
;t7  &  2t  Car.  2.  B*.  R.  Coply  v.  Dockminique.  tithhi  ^ 

*  fix  years, 

and  the  aSiinees  ftiall  have  a  sew  fix  yean.  But  Curia  contra,  and  that  the  fix  years  Ihall  be  ao^ 
counted  from  the  original  cauft  of  aidion,  and  the  nruf  fromife  is  hut  afSfion  in  la^»  The  Court 
inclinod  to  give  judgment  for  the  defendant,  byt  a  difcoptinuance  was  granted,  &c.  Comb.  70. 
Mich.  3  Jac  Xi  B.  R.  Alhbrooke  t.  Masby, 

•  7-Tht 
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7.  The  ftatutc  of  limitations  of 'pcrfonal  aflions  extendi  t* 
indebitatus  aff'umfjit.     %  Mod,  7 1 .  Pafch.  28  Car.  2.  C.  B. 
Bttt  fuch  8.  Ld.  Ch.  J.  North  faid,  he  had  known  it  refolvcd,  that  the 

klwer^and"  ^^^ute  of  limitations  is  not  a  good  plea  to  an  a^ion  brought  by 
the  puintiff  an  attorney  for  his  fees  ;  becaufe  they  depend  upon  a  record  here^ 
■BOTcd  to     and  are  certain.    -Pafch.  29  Car.  2.  C.  B,  Mod,  246-  in  pL  5. 

^ifcontinae, 

which  was  granted.    Carth.  144.  Trin.  -2  W   &  M.  B.  R,  Rudd  v.  Bcrkenhead In  aifampfit 

\j  ^ttt!OrM.yf,rbhf(tet,  mnd  money  d'jhurjedy  and  labour  and  faint  in  profecuitng  diverftJuitSy  the 
Miendanf  pleaded  theilatute;  pUintifT demurred.  It  was  argued  for  tlie  plainiitif,  that  this  a&iun 
Wing  by  mreral  declarations,  the  one  for  fees  only,  and  the  other  for  money  expended,  and  labour  an4 
^ins  in  the  profecution,  the  (tatute  is  not  pleadable  to  that  which  is  for  itts  only  ;  becaufe  it  arifes 
\/f  matter  of  record.  But  per  tot.  Cur.  the  ftatute  is  pleadable  as  to  the  declaration  for  the  fees ; 
lor  the  fees  are  not  of  record,  and  a  cafe  cited,  where  it  had  been  fo  adjudged  in  tb»  Court,  within 
two  years  before.  And  thereupon  judgment  was  given  generally  in  the  principal  Cafe.  3  Lev.  3.67, 
Trm.  5  W,  *  M.  C.  B.  Oliver  v.  Thomas. 

9.  Damage  deer  is  within  the  ftatutc  21  Jac*  becaufe  it  arifcft 
out  of  the  aftion,  and  i$  not  grounded  on  the  record.  Raym. 
243.  Mich.  29  Car.  2.  C.  B.  Barbc  v.  Burton. 
jSalk.  228.  10.  Statute  of  limitations  enumerates  the  aftions  it  limits, 
Caii»  %si*  *"^  ^'^^y  ^^^  ^^  iyxit.^  at  common  laiv»  It  is  no  bar  to  a  fuit  iff 
Mich.  15  equity  upon  a  *  truf^  not  for  a  f  legacy y  nor  for  a  %  rationahiU 
Car.  a.—    parte  bonorum.    6  Mod  2C.  Mich.  2  Annae.  B.  R.  • 

•fVem.i56.  '  .  ^ 

-.  -,  Mich.  1684.  Parker  v.  A(h.  —The  reafon  why  a  legacy  Is  out  of  the  ftatutc  is  bccaufi; 

L'  '09    J  it  may  be  fioffed  till  debts  are  faid.     Per  Holt  Ch.  J,   11  Mod.  44. {  Litl. 

JL  543.— Hut.  109. 

See  (A)  pi.       II,  In  the  cafe  oi  feameny  the  duty  does  not  arife  from  the 

*•  ^  ^'        contrary  but  from  the  fervice  done ,-  and  therefore,  though  the 

control  were  above  fx  years,  and  any  part  ofthefervice  within  that 

iimcj  it  is  out  of  the  (latute  of  limitations.     6  Mod.  z6^  Mich^ 

2  Annae,  in  a  note  there. 


f*(A)pi.  (p>  Accounts. 

ch^R^^s"  ^'  C^^^^^^^  [*'■'  f^ccount'l  is  within  the  ftatute.     Arg.  Chan. 
in  s.  c!-l  Cafes,  20.  Pafch.  15  Car.  2.  in  Cafe  of  Heath  v.  Henly* 

If  one  receives  tbefrofits  of  an  infanVs  efiatey  \mijix  years  after  his  coming  of  age  he  iringi^a  bill 
for  an  account^  the  il^tute  of  limitations  is  as  much  a  bar  to  fuch  a  luit,  as  if  he  had  brought  an 
aAion  of  account  at  common  law;  for  this  receipt  of  the  profits  of  an  infant's  eflate  is  not  fitch  a. 
trufiy.  as  (being  a  creature  of  the  Court  of  equity,)  the  flatutefhall  be  no  bar  to  ;  for  he  might  hare 
had  his  action  of  account  againfthim  at  law ;  and  therefore  no  neceifity  to  come  into  this  Court  far 
tke  account ;  for  the  reafon,  why  bills  for  an  accou^nt  are  brought  here,  is  from  the  nature  of  the  de. 
mand ;  and  that  they  may  have  a  difcovery  of  books,  papers,  and  the  parties  oath  for  the  more  eafy 
taking  of  the.  account  which  cannot  be  fo  well  done  at  law ;  but  if.the  infant  lies  by  for  6  years  after 
he  comes  of  age,  as  he  is  barred  of  his  action  of  account  at  law,  fo  (hall  he  be  of  his  remedy  in 
this  Court;  and  there  is  no  fort  of  difference  in  reafon  bc^twecn  tl\e  two  cafes.  T^in.  17Z9,  Abr« 
fi^.  Cafes,  304.    Lockey  v.  Lockey. 

2.  Inftmul  computaffet  brought  for  a  fum  certain  upon  an  acr 
count  ftated,  though  between  merchants,  is  not  within  the  ex-* 
ccption.  I  Mod.  71.  Mich.  %%  Cai:*  2^  B^  R.  Martin  y. 
Pclboc. 

3,  Ac^ 
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3.  Accountjlated,  but  carried  over  to  a  new  account,  is  flipped  Statute  of 
©ut  of  the  ftatute.     i  Mod.  270.  Trin-  29  Car.  2.  C.  B.  per  Ji^i^^pleS, 
Northi  in  Cafe  of  Farrington  v.  Lee.*  able  where 

there  wat« 
current  meetunt ;  but  if  it  were  %Ji  ate  J  account  aboTC  6  years  ago,  it  is  pleadable  to  it.  1 2  Mod.  $79. 
Mich.  13  W.  3.    Cudmore  v.  Ellis. 

4.  The  ftatute  of  limitations  is  no  plea  in  bar  in  an  open  ac^ 
eount  i  per  Jeffries  C.  Vern.  456.  Pafch.  1687.  Scudemorq  v, 
White* 

(F,  2)  Accounts  between  Merchants.  f«^(A)  pi* 

^         '  #.  s.  3. 

I.    ACcount  ivas  made  between  A.  and  B.  both  merchants  i  B. 

'  confeifed  1200/.  to  be  arrear,  but  A.  claimed  more;  ^^- 
fore  tie  account  was  intirely  ended  A.  died^  and  his  executor  filed 
%  bill  in  chancery  againft  B.  and  he  pleaded  in  b^r  the  ftatute  of 
limitations  of  21  Jac.  This  matter  was  referred  to  three  judges 
who  certified  that  it  was  no  bar ;  becaufe  the  account  was  no( 
ended,  and  alfo  becaufe  it  was  between  merchants.  Jo.  40 1« 
Mich.  1 3  Car.  Sandys  v.  Bloodwell. 

^.The  exception  as  to  merchant's  accounts  in  21  Jac.  16.  ex- 
tends only  tp  merchants  t*-ading  beyond  fea^  and  not  to  inland 
merchants.  Chan  Cafes  152,  Mien.  21  Car.  2.  Sherman  v. 
Withers. 

3.  Accounts  Jlated  between  merchants  are  not  within  the  Y*"*^  9»« 
pTovifo  of  the  ftatute  21  Jac.  but  accounts  current ;  per  three  (""tft^iMi 
juftices,  abfente  Keeling,  but   adjornatur.     Lev.  287.   Fafch.  bythenamo 
22  Car.  2.  B.  R.  Webber  v.  Tyrrel.  o^  w«»>'« 

'  ▼,  Petit.— 

S.  C.  by  the  name  of  Webber  v.  Tiv  x  l  adjudged  for  the  defe^idant,     2  Saund.  xay. 

4.  Cafe  &c.  in  which  the  plaintiff^  fet  forth,  tha't  the  defend-  [  no  ] 
int  was  a  merchapt,  zn6,fent  itwtr?!  goods  beyond  feoy  and  pro^  Thedefend- 
^fed^  that  if  the  plaintiff  nuould  give  himfo  much  money ^  he  the  JJc  ftatu* 
defendant,  would  give  htmfo  much  out  of  the  neat  proceed  offuch  a  of  lliqiat^-r 
parcel  If  goods  &c.  The  defendant //fA^^</,  (hat  the  caufe  ofaSlion  ons,  butdid 
£d  not  arife  ivithinfx  years  ;  and  upon  a  demurrer  this  was  ad-  J^^J^'^^J^Jif! 
judged  9  good  plea;  it  is  true,  the  ftatute  is  not  pleadable  to  an  //  in/rafix 
account  current  between  merchants y  but  it  is  to  an  account  Jlated^  annos^  but 
as  this  is.  Nelf.  Abr.  U2?.    Limitation  pi.  13.  cites  1  Mod.  70.  ^^r^^ 

Wtrtin  V.  JLJelDOe,  tion  did  not 

arife  withia 
is  years ;  it  was  infifted  that  this  was  9,  fum  certain,  and  that  the  caufe  of  adion  arofe  from  the  time 
iHitit,  (hips  coming  into  the  port,  and  th^  fix  years  are  to  be  reckoned  from  that  time ;  Twifden  faid» 
he  never  knew  chat  the  word  (accounts)  in  the  ftatute  was  taken  only  for  action  of  account,  and  that 
Vi  infimni  compMtaffet  brought /crr  a  fum  certain  upon  a  ftated  account,  though  between  merchants* 
is  not  within  the  exception;  fo  judgment  was  given  for  the  defendant.  i  Mod.  70.  Mich. 
12  Car.  2.  B.  R.  Martin  ▼.  Dklboi  ;  and  this  is  all  that  is  there,  which  feems  fomcwhat 
•Uaue.  But  the  S.  C.  reported.  Vent.  89.  fets  forth,  that  after  the  return  of  the  (hip  tfte 
iefemdant  xuitb  fome  Qtifer  wtneri  made  up  an  account  of  the  mercbandixe  returned  in  the  faldjhip 
Ofinaainm  %$  9000!'.  thereof  the  plaint  iff*  sjbare  fva*  1700I.  which  he  demanded  of  the  defendant 
9Mi  ibettbt  rrfufed  t9  pay  it^  &c.  Kelyng  and  Rainsford  were  of  opinion,  that  here  being  00  acl 
count  ftated  between  thie  plaintilf  and  defendant  it  was  diredly  within  the  (Utute ;  but  Twifden  in. 
^)io^  oCherwife,  becaufe  the  plainfiff  declared  \iff^  an  account  iUte4>  ^^^  though  tliatwav  between 

/  V    -    ■  ftrange^s. 
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ftrangcrtt  yet  he  by  bringing  his  aAion  upon  it  admi.ts  it,  et  adjornatur.«— It  U  adM  there  (by  ch«^ 
editor  as  it  feems)  that  judgment  waa  for  the  defendant  and  cites  i  Mod.  70,  71.  for  his  authority.-— 
Sid.  46<;.  reports  S.  C.  and  that  the  doubt  wast  whether  this  was  an  account  ftattid,  it  not  hciag 
made  between  plaintifif  and  defendant;  the  Court  did  not  deny  the  difference  between  ftated  and  un- 
ftated  accounts  between  merchants,  as  to  the  being  or  not  being  within  the  ftatute*  but  would  adrifc 
upon  the  pleading,  viz.  whether  it  thereby  appeared  that  there  be  an  account  ftated.— — S.  C. 
Lev.  298.  Mich.  Z2  Car.  2.  B.  R.  reports  the  doubt  as  above,  and  that  the  plai&tiiTaftenrards 
prayed  /eave  to  difcontinue^  and  had  it,  though  after  argument. 

S.  P.  by  J.  Where  a  merchants  account  is  once^atcdlhe  plaintiff' xnoft 

r^^Tri^'  bring  his  adion  within  fix  years  v  but  if  it  be  adjufted,  and  a 
29  Car.  2.  following  account  is  addedy  there  the  plaintiff  is  not  barred^  bc-> 
c.  B.  in  s.  caufe  it  is  a  running  account.    2  Mod.  312*  Trin.  30  Car.  2% 

^  \'^T  ^-  ^  P»'^gton  V.  Lee. 

ton  v.  Lee. 

4  Mod.  105.  <J.  Bills  of  exchange  and  other  tranfaJHons  between  merchants 
K^ew^v.^  are  not  excepted  out  of  the  ftatute  of  limitaCionSy  but  tmly  an 
Axton.— ^  aAion  of  accounts  Show«  3414  Mich.  3  W«  U  M.  Cheevly  v. 
So  bills  of   Bond, 

exchange  for 

V0lue  reeeiveJ.  Carth.  1^6.  Cbcevly  t.  Bond.^^tatute  eicepCs  only  aettmrnh  fmrtut  iffwcwr  amk, 
^$atttSf  and  not  Account*  Jfatfd  i  if  an  adion  is  brought  againft  a  drawer  for  value  receiire4,  this  is 
fto  account  current,  but  ftated,    4  Mod*  105.  Mch.  4  W.  Ic  M«  B.  R.  S.  C.  Jo.  401.  Vcot.  ao^ 

fitea  Webber  v.  Pcctit. 

7.  Forbearance  of  fuit^r  20  ytars  wtD  be  a  good  bar  in  tfmty^ 
though  in  a  demand  by  one  merchant  againft  another^  and 
though  the  ftatute  has  always  been  conftrued  to  except  accounts 
between  merchant  and  merchant,  yet  that  is  to  be  underftood 
with  this  diftinAion,  that  if  o^n  accounts  are  byfubfequent  aGs 
continued^  they  are  not  barred  by  the  intervention  of  fuch 
length  pf  time  from  the  original  tranfa£tion  \  but  if  fuch  account 
is  ikferted  hy  the  complainant,  it  is  in  fuch  cafe  barred  ;  and  the 
plea  of  acquiefcence  and  alio  of  the  ftatute  of  limitation  allowed^ 
O.  £q.  R.  224.  Hill*  12  Geo.  Bridges  v.  Mitchell^ 


«^*  (A)^  (G)  Aeiions  on  the  Cafe^ 

in  aotis. 

I.  A  Sfumpfit'to  itidemnify;  refoWed  that  though  parcel  of  thcj 
•^^  damnification  was  before  fix  years  of  the  afldon  brought, 
and  other  parcel  within  fix  years,  that  the  adion  well  lies,  not- 
withftanding  the  ftatute.  21  Jac.  16.  Jo.  330.  Hill.  9  Car.  B»  R« 
Peck  V.  Ambler. 
^   III    ]       2.  Debt  uponefcape  is  out  of  the  ftatute  of  limitation.  I  Sand* 

j7.  Mich.  18  Car.  Jones  v.  Pope. ^But  an  aSion  on  the  cafr 

for  efcape  is  not.    Sid.  305.  S.  C. 

3.  K  judgment  in  France  \%  to  be  confidered  here  only  as  a 
fimple  contrafl  debt,  and  is  within  the  ftatute  of  limitations. 
2  Vem.  540.  Hill.  1705.    Dupleinv.  DeRoven- 

4.  In  a£tion  fur  cafe  againft  an  executor,  i^laixi^S  declares^ 
that  upon  a  marriage  treaty^  it  was  agreed  between  the  plaintiff 

an4 


f 
fc 
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tnA  uAztoti^pay  theplaintif  too/*  and  whitfi  ibatJbouU  be  un-- 
fasJf  be  fimU  pay  lo/.  a  year  $  a8  fears  altet  the  agreement 
made^  the  platntiv  brought  a&ion  for  all  the  arrears ;  the  de- 
fendant pleaded  the  ftatute  of  limitations^  whereupon  the  plain- 
tiff'demurred  ^  it  was  moved,  that  all  could  not  be  barred  by 
the  ftatute ;  and  judgment  was  given  for  the  plaintifF,  no  conn- 
fel  being  retained  Syc  thje  defendant*  All*  62.  Pafch.  24  Car* 
B,R.  Harvyv- Thorn* 

(H)  B^md  Sea^   Infants,  Feme  Covert,  PerTons  ^J^^^ 

Imprifoned,  Non  Compos. 

t.  pRomifif  to  an  truant  fix  years  after  infancy  is  allowed*    See 
^  2  Mod-  71*  Pafch*  28  Car.  2*  C*  B.    Crofier  v.  Tom- 
iinfon. 

2.  A.  brought  an  adion  upon  the  cafe  upon  an  indebitatus 
affiunpfit  for  wares  fold ;  B.  pleaded  the  ftatute  of  limitation  of 
adions  in  bar;  A.  re]^ied,  that  he  is  a  merchant,  and  was  in 
helandi  and  did  not  return  thence  till  fuch  a  time^  and  (hews 

Erecifely  when,  and  that  within  fix  years  after  his  return  he 
rought  this  adion ;  upon  this  replication  B.  demurred ;  and 
upon  the  demurrer,  judgment  was  given  for  A.^— B/brought  a 
writ  of  error  to  reverie  this  judgment  and  affigned  for  error. 
ift.That  the  replication  of  A.  upon  which  the  demurrer  was  join- 
ed is  double  )  for  firft  he  alledgeth,  that  he  is  a  merchant,  and 
fo  is  a  perfon  out  of  the  ftatute  of  limitations  :  and  2dly,  he 
fliews  that  he  brought  his  a£lion  within  fix  years  after  his  re- 
torn,  which  is  needlefs.  adly.  He  faith,  that  he  did  not  return 
into  England,  whereas  the  ftatute  is  general ;  if  he  return,  and 
he  may  return  into  Wales ;  but  to  that  the  Court  anfwered, 
that  to  return  into  England,  or  into  Wales,  was  all  one  as  to 
the  intent  of  the  ftatute.  3dly.  The  adiion  was  an  a£lion  upon 
the  cafe,  and  that  a£tion  is  not  mentioned  in  the  ftatute  ;  but 
KoU.  Ch.  J.  faid,  this  is  no  new  cafe ;  for  it  hath  been  ruled 
that  an  action  upon  the  cafe  is  within  the  ftatute  ;  Jerman  J. 
faid,  the  provifo  of  the  ftatute  is  intended  to  be  as  large  as  the 
body  of  die  aft,  Nicholas  J.  to  the  fame  effe£l,  and  £id,  that 
the  word  trefpafs  mentioned  in  the  aft  doth  comprife  in  it  an 
a£tion  upon  the  cafe;  the  judgment  was  affirmed.  Nifi.  Sti.  23c. 
Trin.  1649.  B.  R.    Robinfon  v.  Walker. 

3.  A.  ^ztfalfely  imprifoned  for  I '^  years  together ;  the  ftatute 
of  limitations  (haU  not  run  upon  him  whilft  in  priTon  ;  but  he 
(ball  have  fix  years  to  bring  his  action  after  enlargement ;  fo 
though  the  wounding  was  above  fix  years  ago.  Cumb.  26. 
Trin.  2  Jac.  2.  B.  R.    Aldrifh  v.  Duke. 3  Mod.  1 10.  S.  C. 

4.  Statute  4  &  5  Annae.  16.  alters  the  law  in  cafe  of  limita* 
tions  zsto  defendant's  being  beyond  fen  J  fo  that  now  the  limitation 
it  prevented  by  i|.    2  SaU;.  420.  Trin.  i  W*  &  M* 

5.  Tret 
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tn  MfMii^  5.  Trcfpafs  &c.  for  an  ajault  &c.  at  Fort  St.  George  in  parti* 
tleadcdnon  ^  ^^onfmarinu  (vi%,)  apud  London^  and  for  detaining  him  in 
affiunpfitin-  prifon  till  he  made  fine  of  200/.  &c.  and  taking  from  Aim  his 
^  ^*\"^"  goods,  viz.  ^000  pagodasy  the  defendant  ^sj /o  ally  befides  the  tak* 
^intiff  ^e.  ^^S  the  pagpdoSy  pleaded  J  that  the  caufe  ef  aBion  did  npt  arije  within 
plied  dut  four  years  \  and  as  to  the  taking  the  pagodas^  that  it  did  not  arife 
Ike  debt  was  within  fix  years  i  the  plaintiff  replied  ^  as  to  the  trejpafs,  that  he 
£  112  J  was  beyond  Jea,  and  as  to  the  taking  the  pagodas,  that  the  caufe  ^ 
cootraaed  oBion  did  arife  within  fix  years  ;  defendant  demurred ;  the  Court 
■itra^are  ^^fo^vcd,  the  ftatute  of  limitations  does  not  by  equity  extend  to 
«*.-  in  pa-  this  cafe,  where  the  defendant  was  beyond  fea  \  for  tne  {)laintiflr 
nclua  &  might  have  fued  an  original  againft  the  defendant  and  continued 
Haf^rdc'**  ^^  "^^  ^  many  years  as  he  pleafed*  Lutw.  946.  Hill.  1 1  W.  3. 
Cheap  Loo'^  C  B»   Davis  v^  Yale« 

A>n)  and 

that  within  fix  yean  after  kis  return  he  brought  the  a6lion ;  it  was  urged,  that  this  cafe  itoot  withia 
tbe  ftatute,  which  fiTCs  the  action  till  the  defendant  returns ;  but  here  U  is  founded  upon  the  retura 
of  the  pUintiff  which  is  not  mentioned  in  the  ftatute ;  but  per  Cur.  it  is  within  the  reaibn  and  ioteDl 
of  the  ftatute,  and  gave  judgment  for  the  plaintiff.  Lev.  143.  Mich.  16  Car.  2.  B.  R.  Beren  v. 
Clapham. — Sid.  328.  S.  C.  but  this  point  is  not  mentioned  there. — As  to  the  pleading  the  ftacatt 
of  limitations  the  abfence  of  the  defendant  is  not  material ;  for  the  a&  of  21  Jac  16.  provides  only 
fcr  the  abfence  of  the  plaintlfifi  per  Cur.  Hard.  50Z.  Mich.  20  Car.  in  the  Exchequer  in  Cafe  of 
Berkley  v*  Morrice. 

v:^i  "*  a)  i>ebt. 

I.  TAEBT  upon  tally  is  not  within  the  ftatute  of  limitatioiis  } 
^  jper  Windham  J.    Sid*  306.  Mich.  i8  Car.  2.  B.  R.  id 

Cafe  of  Jones  v.  Pope. 

2.  Statute  of  limitations  does  not  extend  to  debts  upon  copy* 

hid  fine,  i  Lev.  273.  Trin.  21  Car-  B.  R.  in  Cafe  of  Hodgson 

T.  Harris.  Per  Twifden  J^  faid  that  it  had  been  fo  adjudged. 
S-  C*  ^^*  3.  Submiflion  to  an  arbitrement  was  by  parol,  and  debt  was 
Ccmrt  in-  brought  for  J  5/.  upon  award  in  writing  under  feal  I  the  defend^ 
clined,  that  ant  pleaded  the  ftatute  21  Jac.  16.  and  faid,  that  it  was  nst 
»*.  ^  °^*  brought  within  three  years  ;  and  upon  a  demurrer  the  doubt  wa^ 
ftitute,  but  whether  debt  upon  award  be  within  the  faid  ftatute,  the  words 
adjornatur.  of  whtch  are  to  this  purpofe  ;  a£lions  of  debt  grounded  upen  any 
—2  Saund.  i^^fding  or  contraB  without  fpecialty  ;  the  Court  were  of  opinion, 
and  after  ^^^  ^^^^  Upon  award  is  not  within  the  faid  ftatute  ;  and  they 
2  arguments  did  not  ground  their  opinion  upon  the  writing  and  fealing,  be* 
the  Court  cauie  tbis  did  not  make  it  a  deed  ;  but  becaute  this  is  no  oBioUf 
the*plaintifi;  which  IS  grounded  upon  lending  or  contrary  which  debts  are  only 
tix.Keiynge  within  this  ftatute  ;  and  the  next  term  the  defendant  petceiTing 
Ch.  J.  prin-  ^^  opinion  of  the  Court  agreed  to  waive  the  plea  above,  and 
there  wITa  pleaded  a  new  ifluable  plda.  Sid.^^s.  Pafch.  21  Car.  2.  B.  Via 
fufficient      Hodfdcn  V.  Harridge. 

ipecialtyto  *       <        /*. 

prevent  the  ftatute  of  limitations*  and  Twifden  J  principally  that  this  action  was  Aof  withift  the  linli* 
fationof  the  ftatute,  becaufe  it  was  not  founded  upon  any  lending  orcontraA,  the  other  juftices  coo- 
fenting  to  both  points;  andfo  a  rule  wis  given  for  judgment  for  the  pUintiiT,  niiii  &c.  and  at'ter- 
wards  the  rule  was  made  abfolute,  and  the  plaintid'  had  his  judgment  accordingly;  whereupon  the 
dtfcadaat  brouiht  a  writ  of  tn&tf  but  afterwards  was  nonfuitas  the  repott^r,  *\\ho  was  counUl  !ta 
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ifce  nu£e  for  thepltbtifr>  faid  it  was  reltted  to  him.    Ibid.  67.  -The  tAIon  mufttse  brought 

frr  the  moot/  twvded  and  not  upon  the  aflumpfit  to  fland  to   the  award;  per  Uok   Ch«  J* 
II  Mod,  44. 

4.  The  ilatute  of  limitatioils  docs  not  extend  to  debt  on  the  s.  P.  Sid. 
2  £.  6.  for  mt  Jetting  out  of  tythes^  becaufe  oritur  ex  maleficio*  of  H<Idcfde« 
Mod.  246.  Paich.  29  Car.  2.  C*  B.  in  Cafe  of  Cockram  lu  v.Hatnd^ 
Wclby. 

5*  Cafe  was  brought  againjt  ^Jhertffy  for  that  be  levied  fuch  a  ^^  ««  "^ 
fum  of  numey  upon  a  fi.  fa.  at  the  plaintiff's  fuit,  and  did  not  ^TbrouAt 
knn^  it  into  Court  at  the  return  of  the  writ ;  per  quod  deterioratus  by  the  fasK 
eil  &c.  Defendant  pleaded  the  ftatute  21  Jac.  16.  It  was  in-  plaintiff  a. 
fitted,  that  this  is  within  the  ftatute  \  becaufe  it  is  ex  qua/icon~  f*^fjie^ 
traBus  to  which  it  was  anfwered  on  the  other  fide,  that  this  dant  it  ««■ 
a&ion  was  not  brought  upon  the  contrail,  but  that  if  they  had  held  upoa 
brought  ^n  indeh,  a^  then  the  plaintiff  had  grounded  himfelf  on  f^jctedii 
the  contra£t  and  there  had  been  more  colour  to  bring  him  within  ije  againft 
the  ftatute  ;  but  that  this  was  adlion  on  the  cafe  for  not  having  the  iheriif 
the  money  here  at  the  day,  per  quod  &c.  North  faid  that  indeb.  [113   3 
afl*.  would  lie  in  this  cafe  againft  the  iheriff,  or  his  executors^  <w  the  m6- 
and  then  the  ftatute  had  been  pleadable  j  and  in  the  next  Trin.  "jj^  ^^^ 
Term  the  plaintiff  had  judgment  nifi  caufa  &c.  If  the  fi.  fa.  had  of  the  wri^ 
been  returned^  then  the  a6tion  would  have  been  grounded  upon  and  that  thit 
the  record  and  it  was  the  flieriff 's  fault  that  the  writ  was  not  J^^^'^*^ 
returned  j  but  that  however  the  judgment  in  this  Court  is  the  ft^Mte  of 
fmndation  of  the  oBion^      Mod. 'I45,  245.  Pafch*  29  Car.   2.  limitationct 
C.B.    Cdtkram  V.  Welby.  ^fV^!!?. 

•'  It  be  not  A 

Bitter  of  record  till  the  writ  returned,  yet  it  is  founded  on  a  record  and  ha«  a  ftroog  relation  to  iu 
a  Show.  79.  Trio.  31  Cai.  B.  R.    Cockram  v.  Welbyt. 


(I.  2)  Detinue.  ^^^^\  f*- 

I.  "pLaintitf  brought  a*  writ  de  rationabili  parte  bonorunty  and  It  was  re* 
^  counted  of  cuftom  in  the  county  of  Nottingham,  and  [iliTlt*** 
Dicwed  all  fpecially,  and  the  conclufion  was,  thzt  he  detaineth  original  writ 
particular  goods  of  the  party  plaintiffs  which  appertained  to  him  as  '"  ^^  t^ 
his  part  and  portion ;  and  upon  mn  detimt  pleaded,  it  was  found  ^^^'V*^* 
that  the  plaintiff  was  intitled  to  this  a£lion  many  years  before  conclude* 
the  ftatute  of  21  Jac.  and  that  he  had  not  brought  his  a£lion  upon  the 
widiin  the  time  limited  by  the  faid  ftatute  •,  and  upon  the  fpccial  f,^).^""^  2' 
?crdift,  the  cafe  being  argued  by  Serjeant  Ward  for  the  plain-  ^inuel ^t^^ 
dff,  it  was  adjudged  tor  the  plaintiff.     Hutt.  log.  Trin.  6  Car.  tberetoK  is 
Shcrvin  v.  Cartwright.  "«'  ^^''>«» 

°      ,  the  ftatute 

w  tl  J«c.  which  wat  made  with  intent  to  limit  nfwl  mQions ;  and  therefore  judgment  for  the  plain- 
tiff. Litt.  R.  341.  Trin.  6  Car.  C.  B.  S.  C.  by  name  of  Sherwn  v.  the  Executors  of  hi«  t.uhcr. 
iMod.  aj,  26.  Arf.  S.  P.  and  fays  the  reafongiren  why  a  rationabili  parte  bonorum  is  jiot  barred 
kf  the  ftatute  of  UmitUioni  »|  bflcauft  //  U  n»t  0  etrnmbft  lavt  J>tut<dingt  hnt  accordirg  to  a  par* 


(K)  Error 
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(K)  Error. 

t-tJT  10  iff  II  W.  3i  14.  fio  fine,  common  rccorciy,  ^ 
-■^  judgmenty&a//  ^  reverfedfir  error  unlefs  the  writ  orfuii  he 
ammencedandprofecuted  nvitfo  effeSt  within  20  years  after j  provided 
that  perfons  difabledy  as  infants  &c.  his  heirs j  executors^  t^c.  maj 
have  writ  of  error  within  5  years  after  fuch  difabilitj  removed. 

«.  V^i  ^^)  Formedon. 

|^l.n'*  I.  T  t/  formedon  the  demandant  declared  of  a  gift  to  his  ancef^r 
478.  aTpl.  ''*  ''^'»  ^^  wasfeifed  in  titne  of  H.  6.  and  conveyed  the  de- 

%.  S.  C.and  fccnt  to  R,  and  alleged  that  he  died  within  50  years^  and  from  R. 
L^*^i^  alleged  the  defcent  to  the  demandant;  the  tenant  demurred,  be- 
£»  feni^  caufe  the  feifin  was  not  alleged  within  60  years  according  to  the 
An  in  dc  ftatute ;  but  adjudged  for  the  demandant ;  becaufe  formedon  is 
Icender  is  not  a  writ  of  right  'y  for  it  lies  of  rent  which  a  writ  of  right  docs 
Smu^  of*  ^^^*  *^^  formedon  is  founded  upon  the  gift,  which  muft  necef- 
3»  H.  8.  farily  be  Ihewn.  And.  16.  pL  33.  Mich.  10  &  11  EUz.  Whit- 
ud  the  fci-  ton  V.  Sir  H.  Compton. 

fia  of  the 

donee  never  was  traverfable*  nor  intended  to  be  within  die  antient  ftattite  of  limitatiou  9  Ibr  tht 
fenacdon  was  given  10  yean  after  making  the  ftatute  of  Weftminfter  i.  but  WeUb  J.  doubted,  ttl 
afterwards  the  demandant  had  judgment. 

'  C   114  3      2.  In  writ  of  formedon  in  the  reverter ^  or  remainder y  or  fci. fa* 

upon  a  fine  of  fuch  nature  j  the  demandant  need  not  allege  either 

in  the  writ  or  count  any  limitation  by  the  ftatute  of  32  H.  8« 

viz.  within  50  years  after  the  title,  &c.  in  as  much  as  before 

that  time  no  limitation  was  mentioned  in  fuch  writs*  nor  in  fot^ 

medon  in  defcender ;  but  this  comes  of  the  part  of  the  tenant  to 

be  traverfed  as  in  avowry,  viz.  not  feifed  of  the  ferviccs  after  the 

limitation.    D.  315.  b.  pi.  10 1.  Mich.  14  8c  15  £Kz.  Anon. 

'^*^i**       3*  Difcontinuance  by  tenant  in  tail  by  fine  fur  concept  for  three 

wUch'^^he    '''^'^  ^^  ^*  ^*  ^^^  ^*  ^"^  another  fine  afterwards  to  the  ufe  <^ 

had  not  be-  himfelf  and  his  heirs  is  no  bar  to  the  ifiue  by  ftatute  21  Jac.  u 

fc«5  wid    16.  of  limitations,  though  20  years  were  pafled  after  right  of 

where  a      a^^ion,  viz.  formedon  accrued:  for  though  he  was  baited  of 

jnanreieafes  this  adlion  after  20  years  paffedy  yet  he  has  title  of  entry  only  after 

Lis  right  he  ^hg  difcontinuance  for  three  lives  determined,  and  he  flitil  have 

Sc^hL^**!-'  2^  years  to  enter  after  his  title  of  entry^  accrued  to  him,  which 

two  or  re.  in  tnis  Cafe  was  by  the  determination  gs  the  leafe  for  three  lires. 

»«*y»y«,>f  Lutw.781.  Huntv.  Bourn. 

he  a  right 

smdfeueral  remrditif  the  difcharge  of  one  is  not  a  difcharge  of  the  ether,  and  though  4  B.^.^ 
fines  enures  by  way  of  bar  to  th»  right  yet  21  Jac.  x.  16.  enures  by  way  of  bar  to  tit  rmeiy^  a0i 
tbi  word  rig^  there  is  a  right  of  entry.    %  Salk«  422.  HUJ.  i  Ana«.  B.  R.  S.  C« 

(M)Rcn( 


ittnitatioii*  114 


(M)  Rent.  1«  W^li 

8.  S.  3*       . 

t.  i^Riginal  grant  of  an  annuity  is  not  within  32  H.  S.  2.  but 
^^  otherwife  if  it  be  by  grant  of  a  rent-charge ;  per  Pop- 
Kam,  Gaudy  and  Fenner  J.    N07.  37.  Dean  and  Chapter  of 
Rochcfter  v*  Bifliop  of  Rochefter. 

2.  Rents  which  were  faved  by  the  Jlatute  of  chantries  is  not 
within  the  ftatute  of  limitations  of  H.  8.  to  be  barred  by 
40  years  \  per  three  J.  but  two  held  contra.  Cro.  C.  80.  Mich. 
3  &r.  C.  B.  Falkner  v.  Bellingham. — ^Ibid«  214.  S.  C.  judgment 
rcvcrfed. 

3.  \l  judgment  he  in  a  per  quafervitia^  fuch  rent  is  out  of  the 
ftatute,  becaufe  there  is  a  record  thereof^  Cro*  C.  82.  in  Cafe  of 
Falkner  v.  Bellingham. 

4.  The  words  in  the  ftat.  21  Jac.  T.  16.  that  all  actions  of 
idt^  for  arrearages  of  rent  fhall  be  limited,  &c.  have  been  con- 
ftrucd  to  extend  only  to  aftions  of  debt  for  arrears  of  rent, 
which  was  referred  on  leafeparol^  and  not  upon  leafe  in  writing, 
2  Saund.  66.  Hill.  21  &  22  Car.  2.  in  Cafe  of  Hodfden  v.  Har- 
ridge,  cites  Hutt.  109.   Freeman  v.  Stacy. 

5.  The  Cafe  in  Co.  Rep.  on  the  32  H.  8.  concerns  only  cuf- 
ternary  rents  between  lord  and  tenant,  and  extends  not  to  any  rent 
commencing  by  grants  or  whereof  the  commencement  may  be 
llicwn;  per  Cur.  2  Vern.  235.  Trin.  1691.    Collins  v.  Goodall. 


(N)  Seifin.  See  (a)  pi. 

^      ^  i.  S.  3. 

I.  A  College  brought  a  writ  of  right,  and  it  was  moved,  whc- 
^^  ther  it  fhould  count  of  its  feifin  within  30  years,  becaufe 
the  corporation  never  dieSf  and  then  if  he  count  of  his  own  pofr 
feflllon,  the  fame  is  without  limitation.  And  it  was  held,  That 
if  the  guardian  of  the  college  was  everfeifed,  he  ought  to  count 
upon  a  feifin  within  30  years ;  but  upon  the  feifin  of  his  prede-^ 
^fffoTy  he  ought  to  count  of  a  feifin  within  60  years j  as  another  [115  3 
common  perfon;  for  the  change  of  the  tefte  of  fuch  a  feifin  is  as 
the  dying  feifed  and  defcent  of  a  common  per fon.  Le.  J53. 
Trin.  3 1  £liz«  C.  B.  All  Souls  Scholars  in  Oxtord  v.  Tamworth. 


(O)  Trefpafs.  Trover,  &c.  ItV^J?  *'* 

I.  'T^Rover  was  brought  of  a  (hip.    The  defendant  pleaded  fta-  S.  C.  Cw. 
^    tute  of  a  I  Jac.  cap.  16.  The  plaintiff  r(f/iV</,  that  the  fhip  hIil  ^car. 
««/  delivered  to  the  defendant j  at  Tunis  ultra  mare^  to  redeliver  b.    <     «nd 
it  when  required,  ancl  that  defendant  fold  the  fifip  at  Tunis,  &c.  and  >  '^-/^J. 
eontinued  there  till  3  Car.  and  then  came  to  England,  and  the  plain-  ^^'^  "^ 
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iroee,  that  tiff  nquijlei  the  dttivery  and  he  refufedy  but  converted  after  t$hh 
whhin  the  ^^^"  "f^*  ^^'  Defendant  demurred,  and  Whitlock  and  ]oncs  J. 
ft^tute,  and  held,  that  the  a<Eiion  well  lies.  For  when  one  delivers  goods 
h  within  to  one  to  bc  re-dclivcrcd  when  required,  and  the  party  converts 
word*"©?  ''  ^^  '"^  ^>  ^^^  ^"*  ^'  comes  to  the pojfejfion  of  it  ngainj  and  cori" 
4ftioDsupon  verts  it  to  his  ufe  again  ;  if  in  this  cale  the^i^  converfion  wash" 
thecafe,  and  fcfe  the  time  of  limitation  ^  and  the  other  after  the  time,  the  plaintitf 
prol^fo^U^is  ^^y  ^^^^  aft  ion  upon  the  laft  convetnon,  and  is  not  bound  by 
ciprefily  the  (latute.  For  the  owner  of  the  goods  has  eleBtion^  upon  which 
mentioned,  eonverfion  to  bring  the  a^ion ;  but  if  the  time  of  limitatiot^  be 
polntof^de.  P*^^^>  ^^  ^^^  ^^^  ^^^'^  detinue  fof  the  goods,  becaufe  the  caufc 
fcndantf  be-  of  aftion  of  dctinuc  was  prcfently  after  time  of  delivery,  and  fo 
ing  beyond  the  time  to  bring  aftion  was  gone ;  but  in  this  cafe,  the  o^vner 
wUh^n'this  f^y  fif^  the  goods  though  barred  df  a^fon,  Z.  It  was  faid,  that 
ftatutc  or  the  converfion  ultra  mare  is  not  of  neceflity  to  bc  taken  as  con- 
not,  the  verfion  againft  the  plaintiff.  3.  It  was  not  the  intention  of  the 
dividcdrTn  *^^^^^^>  that  the  plaintiff  (hculd  be  ty'd  to  bring  aftionupon  tlic 
cafe  the  converfion  ultra  [mare]  and  be  ty'd  to  a'timp,  when  he  cannot 
pUlntiflFdid  have  aftion  againft  the  party  (he  being  ultra  mare),  and  therc- 
oHcinal*-^"  forc  they  thought  that  when  the  party  comes  into  England,  and 
And  ^  juf-  he  IS  then  required  to  deliver  it  and  he  denies,  but  converted  it 
tices  held,  before  to  his  own  ufe,  and  this  within  the  time  of  limitation, 
h^lne^^ld,'*  that  the  aftion  was  well  brought  v  but  Crooke  (abfentc  Rich- 
that  defend,  ardfon)  e  contra.  But  it  was  adjudged  for  the  plaintiff.  After, 
mntretwrmed  in  Eaft^r  Tcrm^  the  cafe  was  moved  again,  wncn  Richardfon 
'^vMd  ftlt  ^^^  prefent,  and  he  was  of  opinion  with  Crooke,  whereupon 
Frimc  Caro.  judgment  was  prayed,  but  it  was  not  agreed  by  all  for  the  firft 
//,  and  tiiat  point,  that  the  ftatute  of  limitations  does  not  bar  the  plaintiff  of 
Ih^'pUh^tf  *^*»or*>  when  the  defendant  was  ultra  mare,  according  to 
rtfuired  the  thc  Opinion  of  Whitlock  and  Jones.   Jo.  152.  Hill.  7  Car.  B#  R. 

de/iveryMnd   SwayttC  V.  StCVCns. 
Jke  Tffujcd,  \ 

mnd  afttrVfardi  tbtfatdfirfi  day  of  Oiloher  converted  them  to  bh  <ruifn  proper  ufe^  it  ftiall  bc  intrnJea 
that  the  faid  good\  came  a  fecund  time  to  defendant*  t  bandsy  and  tbat  they  being  in  his  bands  the 
flain'ifrefuired  the  deli^e>y  of  rbem^  and  that  afterwards  the  fame  day^  he  tsarwrted  them^  and 
that  upon  this  converfion  the  plaintiff  had  grounded  his  a^ion,  aiid  the  plaintiff  bad  cledion*Q|iaB 
which  converfion  he  would  bring  his  adion;  and  then  he  is  clearly  out  of  the  faid  (Ht.  of  xi  JacoU* 
the  a£lion  being  brought  within  two  years  after  tbe  lail  converfiont  and  fo  wtll  brought;  but  Croke 
doubted*  how  this  adion  (hould  be  maintained  without  ihewtng  how  they  came  to  the  defendaat't 
hands,  where  it  is  allowed,  that  once  he  fold  them  in  '19  Jacobi,  and  converted  the  money  to  hit 
proper  ufe  I  and  the  allegation,  that  he  af^er  refufed  to  deliver,  and  converted  them  to  his  propc/ 
ufe,  without  (hewing  how  he  came  10  them,  cannot  be  good.  But  the  other  three  juftsces  bciog 
•gainft  him  they  )»ave  rule,  that  judgment  fliould  be  entered  ibr  the  piaintifft  unlcfs,  Jkc.  Ci*. 
C.  J54,  Mich.  9  Car.  B.  R.    Swayn  v.  Stephens. 

C  fi6  3  (P)  T/V/;^  limited*     How  xoht  computed. 

1. 15  Ol^D  to  make  aflurance  of  land,  and  if  obligee  rcfufe« 
^  to  accept  the  aflurance,  and  fliaJl  make  requeft  to  have 
looL*  in  fatisfaftion  of  it,  then  if  upon  fuch  requeft  within 
5  months  after  he  pay  the  lool.  that  then,  &c.  at  thc  day  he  re- 
xuftl  thc  afliirance,  and  10  years  afterwards  he  makes  reque/l  to 

bar* 
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ht7t  the  lOoL  it  was  held,  that  a  requ^ft  at  any  lime  during  hU 
life  was  good.  Crp.  £•  136.  Trin*  31  Eliz.  B.  R.  Boyton  v. 
Andrews  and  Simpfon. 

2.  A.fivmifed  B.  that  if  be  would  mate  apparel  fir  bis  ivifij  ^'}^\^^ 
land  prepare  Jhff  and  lace  for  it,  be  viould  pay  for  the  ftuff  and  JJ^^j^  ^^ 
making,  ax  much  asjbould  he  required*    B*  brings  aflumpfit,  and  he  Jhall 

Jbews  that  beprroidedy  f^c.  and  the  value^  isfc.  ahdtbat  he  required  ^""ry  ^'^ 
A,fueb  a  day  to  pay  bim^  which  was  within  6  years  befire  the  ac^  ^^^^^  ^tuk 
im:  but  the  promife  was  laid  to  be  7  years  before.    Defendant  there  iaSi 
pleaded  the  uatute,  and  that  plaintiff  did  not  bring  his  a£lion  ^  after  die 
within  the  6  years  srfter  the  promife.    XJpon  a  demurrer.  Rich-  ^^-T  55, 
ardfon  J.  faid,  that  the  adion  oUght  to  be  brought  within  139.   br  if 
3  years  after  the  promife;  but  by  the  other  3  juftices,  the  in-  J^«  promife 
tention  of  the  ftatutc  is  within  6  years  after  the  caufe  of  fuit  J^^.^  J^^ 
given,  which  is  not  until  after  requeft.    Het.  138.  Hill*  4  Car.  his  retum 
C.  t:   BiU  V.  Lake.  f'^  ^^* 

tf  other 
^lace,  from  whence  it  is  nek  impoflible  to  return  within  6  years,  the  payment  flull  be  after  the  re« 
tarn,  aad  there  is  no  caufe  of  adion  before ;  and  alfo  the  promife  and  requeft  are  intire ;  for  the 
npiffihfari  vf  thcpromifg^  and  the  promife  u  not  intire  without  the  requeft.  Ibid.-— —It  wa$ 
faid  by  Hedley,  that  there  is  a  difference  where  \ht  requefl  h  neeejary^  and  where  it  is  alleged  for 
f^rm  wh,  jit  if  1  fell  a  horfe  lor  lol.  generally,  and  after  the  6  years  bring  an  aflumpfit  againft 
the  vendee,  and  (hew  in  the  declaratiooy  that  I  was  to  be  paid  when  I  Aould  require  it,  k  licet 
faepius  tcquifitus,  within  the  6  years,  &c.  here  1  fhall  be  barred  ;  for  it  was  due  by  the  contra£E« 
and  the  lequcft  is  but  formal.  Or  if  a  man  ^ring  a&ion  tuiihitt  the  dyeers^  mtitl  afterwards  h  nokm 
Jahedfik  ^tfamt  9f  requefi  jhetun't  Muhen  it  %uat  HiceJJary^  mnd  makes  a  nnu  re^uefi  after  the  tjeani 
MMdhings  bis  aSioM,  it  ligood  {  which  was  granted  by  the  Court.     Ibi3. 

3.  If  a  man  brings  an  a£lion  within  the  6yeslrs,  and  afterwards 
is  non-fuited  fdr  want  of  requeft  ihewn,  where  it  is  necefiary, 
and  makes  new  reque/t  after  the  6  yearsj  and  brings  hid  a£lion,  it- 
is  good.  Het.  139;  Irini  5  Gar.  C*  B.  in  Cale  of  Starkey  v. 
Taylor. 

4.  A£lion  was  brought  within  the  time;  defendant  is  out"  Cn).   J. 
lawedj  aiid  the  time  paiies  j  and  after  the  outlawry  is  reverfed  in  ^JJ*  ^iro  * 
C.  B.  for  defanh  in  the  exigent.     Refolved,  that  a  new  writ  Crooke  J. 
tmnxght  withm  a  year  after  this  is  good  by  the  ftatute^.  and  fo  conceived 
judgment  given  in  C.  B.  was  affirmed.     Hill.  8  Can  B.  R.  ^i^^S"^^* 

0.  312.   Lamb  v^  Finch;  ry  was  n^t 

reverfed  by 

th^e^t  hni  avoided  by^lem^  the  firft  original  is  not  determined,  but  he  mi^ht  hate  prdctfeded  there* 
•pon ;  and  to  begin  a  irrtU  original^  and  in  another  cpunty,  [as  in  tlic  principal  cafe  it  wasj  is  not  ac- 
eordingto  the  2 1  Jac.  16.  nor  Within  the  intent  of  the  fUtute.  But  the  other  3  J.  held  neither  th» 
Variance  in  the  county,  nor  in  the  damages  laid  (which  in  one  a^ion  was  to  ^00 1.  and  in  the  later 
adion  to  6col.)  to  be  material  to  the  adiun,  it  being  traniitsry  and  avcrredto  be  fot  one  and  the 
Uaz  caufe,  and  that  a  reirerfal  by  any  means  is  diffident,  and  within  the  ftatute. 

5;  If  an  aJfiitnpflt  ht  to  do  9,  thing  on  requejtf  as  to  indemnify,  ^.  C.*cite<l 
and  a  damnification  accrues  not  at  oiie  time,  but  parcel  at  one  ^'  ^*^^' 
time  and  parcel  at  feveral  times  after,  in  this  cafe  plaintiff  may     ^* 
haTe  an  entire  a£lion  after  the  laff  time  of  damnification,  and 
though /0rr//  was  before  the  6  yearsy  and  parcel  after  within  the 
6  years,  yet  the  a6lion  well  lies  notwithftanding  the  ai  Jac.  i6. 
*  h'  330.  Hill.  9  €ar.  Bi  R.   Peck  v.  Ambkn 
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s.  C.  Godb.  5.  Where  the  promife  is  tiot  made  aflually  fopny  upon  requt^^ 
name  of  *^^  ^^  expreflcd  in  words,  yet  where  there  was  not  any  caul'e  of 
Shut  FORD  breach  of  fuch  prcmife  or  ground  of  action  againft  the  defend- 
vcrfus  ant,  pntil  requeft  to  make  recortipence  (as  in  the  principal  cafe 

r  ^  17  1  of  A/s  dog  biting  B.'s  Iheep,  and  A/s  defiring  B.  to  make  what 
fd  ud  cd  "*  ^^  could  of  the  (hcep,  and  he  would  recompence  B.  the  refidue) 
that  the  fta-  Until  fuch  rcqueft  A.  did  not  know  what  to  pay,  nor  was  any 
tute  of  21  thing  due ;  for  the  duty  arifes  from  the  requeft,  and  the  non- 
b'^-  and**  payment  after  is  the  caufe  of  aftion,  and  therefore  the  adlion 
faid',  that  brought  within  6  years  after  fuch  requeft,  though  it  be  more 
it  was  fo  than  6  years  after  the  promife,  is  well.  Vid.  Cro.  Car.  139. 
^clr'fi.'R.  '^'*^"-  4  ^^^-  ^-  ^-    Shuttford  V.  Penow.  " 

in  Peck's 

Cafe,  and  Hill.  i6*}tc.  in  Bill  and  Wade's  Cafe,  and  the  meaning  of  the  ftatutc  of  21  Jae. 
was  to  bar  the  plaintlflf  but  from  the  time  that  he  had  a  compUat  caufe  of  action,  and  that  was 
not  until  the  requeft  made.  And  when  divers  things  are  to  be  done  and  performed  before  a  man  can 
liave  an  aftion,  there  all  thcfc  things  ought  to  be  com  pleated  before  the  action  can  be  brought, 
And  therefore,  if  a  man  promife  to  pay  J.  S.  rol.  when  he  is  married,  or  when  he  is  hetumed 
from  Rome,  and  ten  years,  after  the  promife  J.  S.  marricih,  or  rcturncih  from  Rome,  becaufe  tlie 
marriage  or  tlie  return  from  Rome  are  thccaufcs  of  tlie  a£lion,  the  party  fliall  have  (rx  years  after 
his  marriage*  or  return,  to  bring  his  a«^ion,  allhousih  the  promife  was  made  ten  years  before.  And 
in  'he  principal  cifc,  the  caufe  of  ad\ioni«:  the  breach,  and  that  cannot  be  until  after  the  r»quelt 
maic  ;  and  wbcic  the  requeft  is  material,  it  ought  to  be  (hewed  in  pleading.  And  fo  it  wa>»  rf- 
folvcd  by  the  whole  Court  ;ncmine  contradiccnre)  tJut  the  aflion  wis  well  brought,  and  within  the 
time  limited  by  the  ftatute.  And  judgment  was  entered  for  the  plaintiff.  Godb.  437,  458.  Mich. 
4  Car.  B.  R.    Shutford  and  Borough's  Cafe. 

A  frcmiff  is  to  do  a  thinz  upon  requeft  or  wor/Vr.     The  ftatute  of  limitations  is  not  pleadable  \p 
the  promife,  but  to  :he  requeft  or  notice  ;  for  the  aftion  arifes  upon  the  requeft.     i  Lev.  4"^.  Mich. 

13  Car.  a.  B.  R.    Web.  v.  Martin. Jo.  194,  329.     Godb.  437.    Shutford  v.  Borough. 

Mod.  89.- Sid.  66.  S.  C. 

7.  If  an  aftionyJr  nvords  is  brought  within  2  years  after  the 

lofs  of  marriage f  the  ftatute  of  limitations  is  not  pleadable,  tho* 

the  words  were  fpoke  ten  years  before,  if  the  fame  words  arc 

not  aftionable  without  the  lofs  of  marriage,     i  Lev.  69.  Trin* 

14  Car.  2.  B.  R.  Littleboy  v.  Wright. 

If  1  tr  ver       3,  The  ftatutc  of  limitations  ought  to  be  accoantedyr^w  the 

^-ar^^'^and^  fi^^  converftorij  though  the  fubftance  be  dcftroyed,  as  for  killing 

Iclnverfion  flicep,  &c.    2  Sid.  1 1  J.  Mich.  1658.  B.  R.  pcrGlyn  Ch.  J.  in 

after,  the     Cafe  of  Radeford  v.  Bludworth. 

ftatute  can- 
not be  pleaded.     Ptr  Cur.  Far.  99.  Mich<  i  Ann.  B.  R.    Mountague  v.  Lord  Sandwich* 

9.  The  ftatute  of  limitations  may  be  pleaded  to  an  adion,  if 

the  time  be  elapfed  before  the  day  wherein  the  halt  isfiledy  though 

not  before  the  firft  day  of  the   term   wherein   the  action  is 

brought ;  for  the  aftion  (hall  not  be  faid  to  be  depending  till 

the  bail  is  filed.     Vent.  135.  Trin.  23  Car.  2.  B.  R.  Tatlow  v. 

Bateman. — 2Lev.  13.8.  C. 

4Showy49v       10,  It  was  ruled,  that  where  one  was  imprifinedfor  13  years 

^   ^  {A  -  ^^S^^^^^^y  ^^^  ftatutc  of  limitations  fliall  not  run  upon  him  whilft 

DR  incE  V.  in  prifon  ;  but  he  Ihall  have  *  6  years  after  enlargement ^  to  bring 

l>RAKi,ad-  his  aftion.     Comb.  26.  Trin.  2  Jac.  2.  B.  R.  Aldrifti  v.  Duke. 

Judged  for 

the  plaintiflF. — %  Mod.  no.  S.  C,  byname  of  Aidridcc  r.  Duxe,  adjudged  for  thepH^otJff- 
And  it  having  bcea  moved  io  arreft  of  judgmeott  that  Uic  Ycrdi^i  being  generalr  was  incorufteDt 

wilfa 
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^ItK  the  plaintilT's  replication  ;  for  that  is  within  6  years,  and  the  Terdid  finds  him  guilty  of  the 
whole  13  jrcars  in  the  declaration.  It  was  anfwered,  that  the  defendant  having  pleaded  not  guilty 
at  anytime  nvltbin  the  tyearif  if  the  verdi<^  find  him  guilty  within  that  time,  it  is  againft  him. 
But  if  he  h^  pleaded  notfrttilty  generally),  then  damagei  muft  be  for  the  1 3  years,  though  the  plain- 
tiff of  bis  own  ihewing  had  brought  his  action  for  a  thing  done  beyond  the  time  limited  by  the  fta- 
tote.  And  ^ptt  Cur.  if  falfe  imprifonment  be  for  7  years,  and  the  jury  find  the  defendant  frailty  but 
for  2  ifa ys,  if  is  a  trefpafs  within  the  declaration.   Ihx^  ftatute  relates  to  a  diJUnSi^  and  not  to  a  con-* 

tinned  u&  ;  for  after  6  years  it  will  be  difficult  to  prove  a  trefpafs. ♦  N.  B.  The  ftatute  fays  b^t 

^yeari;  and  2s  to  the  pleading  thereof,  fee  (S)  Blackmore  v.  Tidderly. 

11.  &  of  a  ivottndingy  which  was  above  6  years  ago*  Comb.  26. 
in  Cafe  of  Aldrifti  v.  Duke. 

12.  Thau^h  thccaufe  of  aftion  accrues  before  the  grant  of  4^01.376, 
adminidration,  yet  the  admhiifirator  (hM  have  6  years  from  the  aSaikAzr 
time  of  granting  the  admini/lration^  per  Holt  Ch.  J.  Carth.  337.  s.  C.^If* 
Hill.  6  \V.  3.  B.  R.  in  Caife  of  Curry  v.  Scephenfon— cites  Cro.  ^^^^t  is  no 
J.  60,  61.    Sandford's  Cafe  in  SafBn's  Cafe.  thcXTite 

will  D«t  take  place  till  aJminifiratiun  is  taken  out.    2  Vern.  695.  Trin.   17x5.    Tolliife  v.  Pit  and 

WhilUcr. 

13.  Count  as  adminiftrator  for  money  received  to  the  nfe  of  baron  [    1 18    ] 
and  feme  ^  as  adminiflratrix  of  A.  B.   &c.  the  defendant  pleads 

Bon  aflumpfit  infra  fex  annos  \  the  plaintiff  replies,  and  fhews 
that  A.  B.  died  fuch  a  year  and  day,  and  that  the  defendant  re^ 
ce'ived  the  money  immediately  after  his  death,  which  was  more 
than  6  years  pajed ;  but  that  admhii/lration  was  committed  fuch  a 
year  and  day,  which  was  infra  fex  annos ;  upon  which  tlie  de- 
fendant demurred,  becaufe  it  was  a  departure  5  the  Court  feem- 
cd  to  incline,  that  it  not  being  6  years  after  the  adminiftration, 
though  the  money  was  received  before,  yet  it  would  be  no  bar 
within  the  ftatute,  according  to  the  reafon  of  SafHn's  Cafe. 
Skin.  555.  Mich.  6  W.  &  M.  B.  R.    Curry  v.  Stevenfon. 

14.  A.  gives  to  B.  a  note  for   lool.  payable  on  demand ;  this  is  ^f^'  E. 

a  prcfcnt  duty,  and  the  difference  is,  where  the  debt  is  to  arife  jtncaftcr^' 
on  a  collateral  aB  tQ  be  done.     Gibb.  289.  Trin.  5  Geo.   2.  in  an  iwj^» 

B.  Rk    Wilcox  V.  HuffginS.  afumpjit, 

^^  the  plaintitf/ 

declared  on  a  prcmife  to  pay  on  demand;  and  non  aflumpfit  infra  fex  annos  was  pleaded,  to  whic!^ 
pliiniitf  demurred ;  becaufe  declaring  on  a  promife  on  demand,  he  thought  nothing  was  due  till  de- 
qund;  and  that  defendant  (hould  have  pleaded  non  afTumpfit  infra  fex  annos  after  demand,  or  that 
no  demand  was  within  6  years.  Per  Cur.  If  the  promife  were  for  a  collateral  thingy  xv6:c6  would 
create  no  debt  till  demand ^  it  might  be  fo;  but  here  it  is  an  indebitatus  afiumpfir,  which  (hews  a  debt 
at  the  lime  of  the  promife;  therefore  the  |)lea  is  good.  Jud*  nifi  pro  Def  *  12  Mod.  444.  Hijl 
II  W.  3.    Collins  V.  Benniug.  ' 

(Q  )  Avoided  and  Action  rejlored.    By  what  Adt. 

l.''\  XT' HERE  a  man  is  indebted  to  another  yjr  divers  wares y 
^  ^  and  the  debt  is  fupcrannuated  according  to  the  ftatute 
of  21  Jac.  cap.  16.  2Lnd  afterwards  they  account  together ^  and  the 
party  is  found  to  be  indebted  unto  the  other  in  fo  much  money  for 
fuch  wares,  in  that  cafe,  although  the  party  were  without  re- 
medy beforei  yet  now  he  may  have  debt  upon  accompt,  becauf^ 
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"  •  » 

flow  lie  is  not  bound  to  (hew  the  particulars^  but  it  is  fufficient 

to  (ay,  that  tKe  defendant  was  indebted  to  the  plaintifTupon  aCf 

compty  pro  diverfis  mercimoniis,  &c.  Per  Reeve  and  Fofter  }• 

Mar.  105.  pi.  182.  Pafch.  17  Car.  White  v.  Grubbe. 

f  Ch.  Prec.       2.  *Aprmife  tf  payment  within  6  years,  though  the  debt  was 

j7i45*An-  co'it'^ftcd  long  before,  will  evade  the  ftatute  of  limitations. 

drews  v.      But  confefBon,  or  f  only  acknowledgment  ^at  he  owed  the  plain- 

^rown.—     tiflF  fo  much  will  not  do  it.     2  Show.  126.  Trin,  32  Car.  2« 

jsyf^Mich.  ^-  R-  Dickfon  V.  Thomfon, 

in  Cafe  of  Haywaod  v.  Kinfey. — -f  Ch.  Free.  386.— —.An  tcknowledgement  without  a  promife  ii 
an  evidence  of  a  new  promife.  Cartfa.  47T.  in  Cafe  of  Heylin  t.  Haftings. — A  ]»t>mife  after  the 
%  years  brings  the  matter  out  of  the  ftatute  of  Hmications ;  owning  the  deStdoci  not  go  fo  far,  but  it 
evidence  of  a  promife,  agreed  per  all  the  judges  of  England.  6  Mod. '309.  Mich.  3  Ann.  B.  R. 
Dean  v.  Crane.  ^  1 12  Mod.  224.  Heylin  y.  HalHngs. — After  the  6  years  a  promife  is  wuuii 
tc  the  executor^  who  declares,  of  a  fromife  made  to  the  trfiator  :  declaration  of  promife  to  himfelf 
inighthave  been  good  ;  but  per  all  the  judges  of  England,  the  evidence  did  not  maintain  the  decla- 
ration. ^Mod.  310.  Mich.  3  Ann.  B.  R.  Deanv.  Crane.  \  Satk.  28.  Dean  v.  Crane. 
4 1  Mod.  37.  Green  v.  Crane.-~-If  the  defendant  do  but  o%um  the  dfbt  within  6  years,  it  is  evidence 
of  a  new  promife.-  12  Mod.  577,  578. — But  after  the  6  yean  a  bare  acknowledgment  of  the  debt 
mfithoMt  a  promfe  to  fay^  |ias  been  rvied  n«t  to  be  fufficient  to  bring  it  out  of  the  ftatute.  Chan.' 
Prec.  386^.  in  Cafe  qf  Andrewi  v.  Browi). 

8.  C.  cited  j.  Prove  the  debt  and  I  will  pay  you  ;  fuch  conditional  promife 
JiA^pcr  ^^^^  bring  the  cafe  out  oiF  the  ftatute  of  limitations,  upon  prov- 
Cur.  and  ing  the  delivery  of  the  goods  at  any  time,  i  Salk.  29.  HiU* 
£id,  that  in  lo  "W.  q.  B*  &•  Heylin^  T.  HaftiniTS. — c  Mod.  42c,  426.  S.  ?• 

that  Cafe       ir^^^  t^U^Q    r  b         ^  -i    ^>  *f 

there  wasan  KJCm^.tO  bc  S.  C. 

cxprefs  pro* 

mife,  upon  which  the  plaintiffdeclared,  vis.  I  deny  that  I  owe  you  any  thing,  prove  it  and  I  wit. 

fay  jroar.— — >This  promife  was  aftetthe  6  years,  /•  the  exectttort,     Carth.  470.  S.  C.-^i^  Mod. 

443.   S.  C.  and  P. 

[|  119  ]  4.  An  executor  durante  minoritate  hrought  an  affumpfit,  and 
pending  it  the  infant  came  of  age,  and  brought  a  new  writ  re* 
4enier^  to  which  non  ajfumpfit  infra  fex  annos  was  pleaded,  an4 
this  matter  fet  forth  in  the  replication,  and  judgment  for  the 
plaintiff,  Arg.  12  Mod.  571.  Mich.  13  W.  3.  in  Cafe  of  Hay- 
ward  V.  Kenfey. cited  as  Tboroughgood's  Cafe  in  C.  B, 

Trin.  8  W,  3,  Rot.  370. 

5.  So  if  *one  be  otttlawed^  and  )vithin  6  years  after  he  rcvcrfc* 
it,  and  then  after  the  6  years  a  new  writ  is  brought^  the  ftatute  U 
lio  plea.  12  Mod.  571. 
Abr.  Equ.  6.  If  a  debtor  by  note  or  book  after  6  years  puts  out  an  ad* 
S  C  —A  v^rf^/»r«f  in  any  new/papery  fummoning  in  all  perfons  to  ixrfaom 
gave  a  pro-  he  is  indebted,  and  that  they  (hall  be  paid,  this  will  revive  the 
miflbrynote  right,  and  bring  out  of  the  ftatute  debts  before  barred  by  i^ 
'mbirio    P^^*^^'  ^7 '4-  Ch.Prec.  385.  in  Cafe  of  Andrews  v.  Browm 

|.   S.   or 

bearer«  which  hid  been  much  handed  about,  and  at  length  came  to  the  hands  of  the  plaintiff.  A. 
became  a  bankrupt  and  died,  and  long  after  A.'s  death,  and  alfo  after  6  years  />.  the  executcr  9f  A^ 
recovered  a  deht  dne  to  A,  of  ^oooL  and  put  out  an  advcrtifcment  in  the  Gazette,  for  all  pcrlbaa 
who  had  any  debts  owing  from  A.  to  come  to  him  and  make  them  out,  and  they  fliould  be  pai4.  J.  ft. 
brought  a  bill  agtinft  the  executor  of  D.  to  be  paid,  and  had  a  decree  lor  300/.  which  was  tfa«  aao* 
»ey  due  by  the  »ote,  and  intereft  allowed  from  the  time  of  tlxD-b^U  brok^ht  Chaa.  Frec.~3S5. 
Paich.  1714.  Andrew^ V.' Brown*  •'> 

7.  If 
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7.  If  SI  ddtor  by  will  direffs  the  payment  of  all  his  debts j  this  re-  S.  P.  an4 
Tives  a  debt  barred  by  the  ftatutc }  fo  that  his  executors  mull  ^'nfiAed 
p.ajr  It,    Ch.  Free.  385.  Pafch.  17 14.    Andrews  v.  Brown.  that  defend. 

ant^s  plea  qf 
the  atztutt  was  good,  and  that  the  law  cxtinguiflies  the  debt ;  for  that  a  right  without  a  remedy  is  an 
abfurdlry.  But  Ld.  Chancellor  fatd,  that  the  ftatute  is  not  an  extio^Uhment  of  the  debt,  but  tbft 
fine  is  fabfilting  in  confclence,  and  that  a  promife  in  fucb  cafe  is  not  to  be  coniidered  as  a  new  OBe» 
but  as  a  r^-fojiti nuance  of  the  old.  Sel.  Ch.  Cafes  in  Ld.  King's  time.  57.  Tfin.  .11  Geo.  i. 
Biack'^'ay  v.  £.  of  Scr;Lfirjrd. 

8.  If  a  creditor  fues  cmt  a  latitat  a?ainft  J.  S.  and  coi^tlnues  Carth.  «44. 
it,  ziy^.dcfcv.dr.nt  diesj  plaintiff  mav  bring  a  bill  in  equity  againft 
the  executor  of  J.  S.  and  plaintiff  need  not  go  on   in  the^ld 
aclion  \  and  the  ftatute  of  limitations  is  np  bar^    Vid*  2  Vern. 
R.  695.  Tiin.  17 15.   JoUifFc  v.  Pitt  and  Whiftlcr. 

(R)  In  what  Cafes  the  Statute  muft  be  pleadtd^  or 

may  be  given  in  Evidence. 

J.  ^I/HEN  it  is  apparent  ivithin  the  recardy  that  tht  aSliqn 
is  brought  after  the  6  years  certainly,^  the  ^Cqurt  faid| 
thcf  did  not  doubt  but  the  ftatute  ought  to  be  (hewn  in  arreft  or 
judgment.  But  the  doubt  is,  'whether  when  a  general  ijhe  is  pleaded 
in  ajfumpfit  or  trefpafsj  and  it  does  not  appear  in  the  ajjumpjit  or  tref* 
pafsj  that  it  was  above  the  6  years,  the  ftatute  now  may  be  given 
in  evidence,.  Hct.  139.  Hill.  4  Car.  C.  £•  in  Cafe  of  Bill 
V.  Lake. 

2.  In  aflumpfit,  after  verdicl  for  the  plaintiff,  it  was  moved  S.  C.  Het. 
In  arreft  of  judgment,  that  the  promife  is  alleged  to  be  made  be-  " 'j^/*  ^^ 
yond  the  time  limited  in  the   ftatute  of  21   Jacobi,  and  the  adjornatur. 
action  is  not  brought  within  the  time  limited  thereby ;  and  all  —Upon  % 
the  Court  held,  if  it  appear  fo  b-^  the  plaintiff' s  ownjhewing^  that  wf^J^ 
the  ailion  is  nift  brought  within  t/ye  time  limited  by  the  ftatute^  the  Whitlock  f, 
plaintiff  cannot  maintain  his  aftion,  butjudgmentftiall  be  given  conceived 
againft  him  ;  or  if  the  contracl  in  the  affumpfit  or  debt  be  alleged  ^gjg„^nt 
to  be  within  the  time  limited  by  the  ftatute ;  and  upon  non-debet  ought  not  tn 
or  non-affumprit  pleaded,  /"/  appears  upon  the  evidence y  that  the  have  the  ad« 
affumpnt  or  contradl  was  beyond  the  time  limited,  the  a£tion  lies  J^^^t^^ 
not,  and  the  defendant  ftiall  take   advantage  thereof,  if  it  be  uniefs  he  * 
fpedally found  by  the  jury.     For  the  (latute  is  in  the  negative,  that  ha<*  pleaded 
he  ftiall  not  maintain  fuch  an  adlion,  but  within  the  time  limited  f    ^^o  J 
by  the  ftatute  ;  but  in  the  principal  cafe  it  appeared  upon  the  demurred^ 
view  of  the  record,  that  the  a£lion  was  brought  within  the  time  thereupon; 
limited  ;  and  therefore  it  was  adjudged  for  the  plaintiff.     Cro,  bccaufe  the 
C.  1 15.  Trin.  4  Car.  B.  R,    Brown  v.  HancocL  £1^ S 

exceptions;  fo  that  if  it  be  brought  after  the  time*  yet  if  the  plaintSflT  were  an  infant  or  feme  co- 
ten,  kt.  it  were  we|l  enoughs  But  Hide  Ch.  J.  and  Croke  conceived*  forafmuch  as  it  appearech  by 
the  i^aintiflf's  own  (hewing  in  his  declaration,  that  it  is  out  of  the  limitation  of  the  ftatute^ 
and  the  fbatute  is  in  the  negative,  that  it  (hall  not  be  brought  at  all,  uniefs  it  be  brought 
within  the  time  limited  by  the  ftatute ;  therefore  the  defendant  ihall  have  advantage  thereof 
byexccpiion>  without  pleadings  whereupon  the  Court  would  furtl\er  advifet    9^^*  '^i*  ^*^^ 
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r  Cir.  B.  R.  Tnnkefilej  ▼.  Robinfon.  So  in  M^ionfir  words  fpolce  more  than  two  yeanUferii 
tbecittfe  defendant  had  admitted  the  adton>  and  not  pleaded  die  ftatute  2 1  Jac.  biit  had  pleadtd  not 
guilty,  JoDes  and  Berkley  J.  held,  that  the  plaintiff*  ought  to  have  judgment;  becaufe  the  defendant 
hath  not  pleaded  the  ftatute  of  limitations;  for  there  may  be  divers  caufes,  that  he  a>uld  not  brinf!  die 
action  before  this  time,  vis.  That  he  was  in  prifon,  or  within  age,  or  beyond  Tea,  or  that  he  had  faed 
che  defendant  to  outlawry,  and  the  defendant  had  reverfed  the  outlawry,  and  this  adion  brought 
within  a  year  after  the  reverfing  of  the  outlawry,  (as  in  truth  the  cafe  was]  for  then  the  adion  is 
well  brought.  But  Adams  moved,  that  he  (hould  have  then  (hewn  it  in  his  declaration.  But  it 
was  adjudged  for  the  plaintiffl     Cro.  C.  3S1.  Mich.  ioCar.  B.  R.  Stile  v.  Finch. S.  P.   Bat 

iones  and  Berkeley  J.  held,  that  he  ihall  not  now  have  advantage  thereof:  and  Jones  faid,  that  he 
new  it  had  been  fo  ruled  twice  in  the  time  of  the  Lord  Lea  Chief  J.  and  in  time  of  Sir  Randall 
Crew  Cb.  J.  For  otherwife  there ihould  be  a  mifchief  in  this  Court  more  than  in  another  Court  in  the 
common  bench,  where  they  profecute  by  original  and  outlawry;  and  if  the  outlawry  be  reverfed,  the 
ftatute  aids  the  jdaintiff.  But  here  they  proceed  by  latitat,  whereby  the  caufe  of  the  adion  doth 
not  appear,  and  may  peradventure  divers  years  continue  by  procefs  before  the  defendant  may  be  ar- 
refted  ;  and  the  plaintiff  in  his  declaration  need  not  (hew  the  caufe  wherefore  he  did  not  commence 
his  fuit  fooner;  for  if  he  (hould  do  fo,  the  declaration  would  be  more  prolix  than  v.'ould  be  con* 
venient.  But  if  the  defendant  pleads  the  ftatute  21  Jac*  then  the  plaintiff'  by  the  replication  ought 
to  (hew  good  caufe,  why  he  did  not  bring  his  action  within  the  time  limited  by  the  ftatute;  other- 
wife  he  is  barred  :  for  the  (bituie  allows  of  many  impediments,  viz.  infancy,  imprifonment,  oul^ 
le  mere,  and  other^  therein  mentioned,  which  (hall  be  fuHScient  caufe,  that  the  a^ion  was  not 
brought  fooner.  But  Croke  doubted  thereof,  occaufe  by  his  own  (hewing  it  appears  that  the  adiqa 
is  not  brought  within  the  time  limited  by  the  ftatute ;  and  the  ftatute  is  in  the  negative,  that  it  (hall 
not  be  brought  but  within  the  time  ;  fothe  Court,  ex  ofticio,  ought  to  abate  it,  unlefs  he  had  (hewn 
wherefore  it  was  not  brought  within  the  time.  But  by  the  opinion  of  the  other  juftices,  it  was 
adjudged  for  the  plaintiff*,  unlefs  other  caufe.  Sec.  Cro.  C.  404,  405.  Pafch.  11  Car.  B.  K. 
Ilawkins  «.  Billhead. 

A  pTomife  was  made  7  years  Jince^  'to  pay  money  wfb/'n  three  mwtbs  after.  The  defendant 
pleaded  non  aJJumpJitMnfra  Jex  annos  ante  exhihitionem  b'llla^  whereas  it  ihould^have  been  ctf»/k 
afltznis  nnn  accrtvit  infra  fex  annos  ;  though  in  this  cafe  it  appears  within  the  declaration  that  the 
time  of  payment  was  not  within  the  6  years  before ;  yet  becaufe  the  defendant  had  not  pleaded  it,  he 
cannot  have  advantage  of  it.  Vent.  191.  Hlil.  23  &  24  Car.  2.  B.  R.  Puckle  v.  Moore.  — 
Mod.  89.  Mich.  22  Car.  2.  B.  R.  S»  P.  And  though  it  diff'ers  as  to  the  term  and  year  of  the  king« 
yet  feems  to  be  S.  C.  and  it  was  there  urged,  that  the  non  a(rump(it  infra  it\  annos  relates  to  ihe 
time  of  payment  as  well  as  to  the  promife  ;  but  Hale  Ch.  J.  faiJ,  that  could  not  be.  And  Twifdcn 
}.  fald,  that  if  I  promife  to  do  a  thing  upon  re^ueft,  and  the  promife  was  made  7  years  ago,  and  the 
requeft  yefterday,  I  cannot  plead  the  ftatute  ;  but  if  the  requeji  was  d  years  ago,  if  myjl  hi  pltadei 

Jpecialiyt  vix.  Thit  caufa  a&hnhxvas  abi'Ve  6 years jSnce. Formerly  it  was  held,  that  the  party 

ihould  not  take  advantage  of  the  ftatute  of  limitations  without  pleading  it ;  but  n^vu  the  iavt  i\ 
thcrwlje;  per  Cur.  |o  Mod.  313.  P.ifch.  i  Geo.  i.  B.  R.  in  Cafe  of  Stafford  v.  Forcer. 

3.  The  -^-slSxitx^  declares  as  executor  of  A.  of  a  promife  m^Ae.  30 
years  before  t  the  defendant  pleads  non  ajfumpfit  infra  fex  annot. 
The  plaintiff  repUeSy  that  he  affttmed  nvithtn  6  years.  The  de- 
fendant re-joins  as  before,  and  ifTue  was  joined  upon  it,  and 
found  for  the  plaintiff.  And  it  was  moved  in  aired  of  judg- 
ment, becaufe  the  plaintiff  in  his  replication  hath  departed  frcm 
his  count,  and  cited  Cro.  Car.  228.  Tyler  v.  Watts.  Hide 
Ch.  J.  Twifden  and  Windham  J.  were  for  the  plaintiff.  Becaufe 
if  the  defendant  had  demnrted  upon  ihe  replication y  it  had  been 
for  the  defendant  •,  but  here  he  hath  joined  ifl'ue,  and  therefore 
good.  Kevling  J.  for  the  defendant;  becaufe  the  plaintiff 
ought  to  nave  given  an  account  of  tlie  time  betwixt  the 
time  laid  in  the  count  and  the  replication  ;  but  after  judgment 
was  given  for  the  plaintiff.  Raym.  86.  Mich.  15  Car.  2.  B.  R. 
Lee  v,  Raynes. 
K  aflumpTit  4.  The  ftatute  of  limitations  mufl  be  pleaded,  as  all  matters 
be  brought  ^f  |^^  ^^^^ft  which  do  not  SO  to  the  dfi  ofaclion.  but  to  the  difckarsy 
'S.  \r  of  it.     G.  Hift.  of  C.  B.  54. 

years  before, 

»o  benefit  (hall  be  had  of  the  ftatute  of  limitatloBi  without  pleading  it,     1  Lev.  no.  Mich. 

15  Car.  2« 
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t  ^  Gtr.  1.  B.  R.  Lee  v.  Rogers— Formerly  it  was  heM,  that  the  parties  fliott14  not  takeadf  antagc 

lof  theftatute  of  limititiooi  without  pleading  it.     But  tJbt  law  is  mow  othenuife  ;  per  Clir.  lo  Mod. 
313.  cites  I  Salk.  28.  Deao  ▼.  Crane  and  29.  Heylin  v.  Haftings. 

5.  In  debt  for  rent  on  nil  debet  plead^dy  the  ftatutc  of  limita- 
tions may  be  given  in  evidence ;  for  the  ftatutc  has  made  it  no 
debt  at  the  time  of  the  plea  pleaded  j  the  words  of  which  are  in 
the  prcfent  tenfc ;  but  in  cafe,  on  non-aflumpfit,  the  Jlatute  of 
limitations  hath  not  been  given  in  evidence,  for  it  fpeaks  of  a  time 
pad,  and  relates  to  the  time  of  making  the  promife.  i  Salk. 
?78.  Anon.    Coram  Holt  Ch.  J.  at  Hertford.  1690. 


(S)  Pleadings. 

I.  Zf/R  J^  rf  right  bore  tejle  %oth  Februatyy  6  Jac.  and  the  dc-  Yelv.  an. 

claration  of  the  ei9plees  was  alledged  in  the  time  of  ^een  ^  Jhat  if 
Elixahethy  of  the  feifm  of  the  demandant  himfelf;  whereas,  by  the  the  plaintiff 
ftatutc  32  H.  8.  cap.  %.  a  writ  of  right  ot  his  own  feifin  cannot  ^*<*  fowtted 
be  but  within  30  years  before  the  writ  brought;  and  this  feifin  pojrInioTin 
may  be  before  that  time,  and  for  that  reafon  the  writ  \t  ill,  and  the  time  y 
thejudgmcnt  given  thereupon  is  erroneous;  and  for  this  caufe  tkiikinggt^ 
chiefly  the  judgment  was  reverfed.  Cro.  J.  293.  Mich.  9  Jac.  J^f^^en' 
B.  R.   Lilbum  v.  Heron.  good ;  for  it 

appears  to 
the  Court  judici ally,  that  it  is  within  30  years,  in  as  much  as  the  king  has  not  reigned  fo  1ob|^ 
^t  Queen  Elizabeth  reigned  40  years  and  more. 

2.  A£lion  on  the  cafe  was  brought,  upon  a  promife  to  re-de^  Keb.i77.s. 
liver  fuch  a  Med  and  money  upon  requejt^  but  did  not  count  of  any  heVc'of  a' 
requeji  made  :  and  upon  this  defendant  demurred,     -^nd  it  was  promife  to 
moved,  that  this  atlion  lay  not  without  a£lual  requeft  made.  <ieiiver  a 
And  a  difference  was  taken  between  an  a£lion  to  recover  the  ^y\^  ^^ 
thing  itfelf  only,  and  an  aftion  to  recover  damages;  as  plain-  requeft;  but 
tiff  might  have  brought  detinue  for  the  deed,  without  any  re-  fays.thatthc 
qucft  made  before ;  fox  the  bringing  the  aftion  amounts  to  a  «fl!3?!"^« 
juihcient  requelt,  where  only  the  thmg  itfelf  is  to  be  recovered,  promifit 
But  where  the  aftion  is  to  recover  damages,  there  it  does  not  within  6 
li^i  without  aflual  requeft  before  made ;  and  of  this  opinion  i^^^l{^  ^^ 
was  all  the  Court,  for  which  judgment  was  given  againft  the  plaintiff  de- 
plaintiff.    Sid.  66.  Mich.  13  Car.  fi.  R.    Ward  v.  Martine.         murred,  as 

no  good  plea 
(0  the  •ae,  and  good  to  the  other,  which  on  general  demurrer  by  the  plaintiff,  cannot  be  good. 
And  ibid.  pag.  197.  reports,  that  it  was  adjudged  for  the  plaintiff.  But  the  Cafe  in  Keb.  it  by  the 
name  of  Wcb  v.  Mar  '  in. — S.  C.  Lev.  48.  by  name  of  Webb  v.  Martin.  Butthere  it  is 
ftated,  that  the  affumpfit  was,  in  confideration  of  the  delivery  of  a  deed  by  plaintiff  to  defendant  the 
driendant  afiumed  to  re^detiver  the  deedvpon  tequeji ;  andalfoy  in  confideration  that  fiuir.tiff bad 
itlivtud  to  him  auotber  deed,  the  defendant  promifed  to  pay  him  40/.  and  alleged  the  delivery  of 
the  firil  dcei ;  and  though  fucb  a  day  after  be  made  requeft^  be  had  not  delivered  the  Jirji  d<edy  nor 
fold  the  41  /.  Defendant  pleaded  the  ftatute,  and  th^x.  non'ajjnmpjtt  infra  tannoshzioxt  the  a^icn 
brooght.  Plaintiff  demurred,  becaufe  the  caufe  of  a£^ion,  as  to  the  firft,  did  not  arife  upon  the 
prsmife  but  upon  a  refufal  after  requeft,  and  the  requeft  was  within  (ix  years,  and  fo  held  the  Court. 
Then  it  wat  moved,  that  the  payment  of  40  I.  was  to  be  without  requeft,  and  fo  tlie  plea  good  as  >o 
(^.    But  it  wa#  aniWc^ed,  that  ihi^plea  being  intirt  to  both  parts  of  the  declaration,  and  ill  in 

•    fart^ 
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pmirtf  it  iiiim  tflt  upoQ  whidi  it  wis  a4jottrned.     But  afttrwifds  tbt  Court  htld  the  plea  ill  in  tks 
whole,  for  the  rcafon  alleged.     And  they  cited  a  Cafe  ofBaiBCstv.  I»s  tt>  have  been  fi»  ai« 

judged,  and  gave  judgmcDt  for  the  pUintiff  for  all. 

8.  c.  a^  3*  Affumpfit  upon  a  promifei  i  June,  i  W.  &  M.  the  de- 
•od^refolv-  ^ndant  pleaded  non  affumpfit  infra  fix  annos  ante  impetrationcm 
cd,  that  brevis  originalisy  upon  which  the  plaintiff  demurred ;  and  now 
linctthcfta-  it  was  aTgucd  for  the  plaintiff,  that  this  plea,  though  it  was  the 
Sofc^dayi"'  "^"^^  ^^y  ^^  pleading  before  the  ftatute  of  the  firft  of  this  king, 
ihall  not  be  by  which  it  is  enaded.  That  from  the  lothof  December  y  (which 
any  part  of  ^as  the  day  tharKing  James  departed,  till  the  \2th  of  Marck^ 
I  12^  J  i688,  when  the  now  king  affumed  the  government)  ^a//  not  be 
therefore'  ctccounted  any  part  of  the  time^  within  which  any  perjon,  by  virtue 
pleading  oftheflatute  of  limitations ^  might  bring  his  aEtion^  but  that  iejball 
nonalfump-  havefo  much  allowance  of  time  y  as  is  from  the  lotb  of  December  j  t9 
«nn(»/ U  "  '^^  ^  ^'^  ^  March  J  for  bringing  his  oniony  which  time  conuins 
be  under-  g2  days,  and  therefore  the.  plea  now  ought  to  be  pleaded,  non 
ftood  of  fit  affumpfit  infra  fex  annos j  and  92  days ;  and  fo  it  has  been  pleadec^ 
dufive  *of  ^^^  ^^^  ftatute.  Yet  by  all  the  Court  the  plea  is  good,  and 
thofe  day*  they  wouid  not  alter  the  former  way  of  pleading  \  but  if  thp  cafe 
between  1 1  \^  {q^  that  though  he  has  not  promifed  within  tiie  6  years,  but 
Tdj^.  *"  '^  ^^^  promifed  within  the  6  years  and  92  days,  this  (hall  come  in 
s.  p.  and  by  the  replication-  3  Lev.  283.  Trin.  2  Wi  &  M.  C.  B. 
that  of  laie  gnodc  V.  Ward. 

yearSf  the 

irneral  pleading  of  non  aflumpfit  infra  fcx  aqnos  has  beep  allowed.  2  Vent.  185.  Trin.  2  W.  &  M. 

C.  B.  Codtrey  y.  Ward. 

In  an  indeb.  ^,  In  an  indchitaf  affumpfit  for  goods  fold;  the  defendant  plead- 
^Ucatiwi'^*'  ed  the  ftatute  of  limitations  ;  the  plaintiff  replied,  that  before  the 
was  of  an    6  years  were  out,  he  brought  an  original  in  trefpafs  againft  the  dc- 


eainientjone  duced  an  original  in  trefpafs^  brought  within  the  time,  againft  the 
d^at  ^t'^C  ^^f^i^^  ^^^  '^<^  others^  and  it  was  in  trefpafs  and  ajfault  in  Lon- 
(t'pcdefendl  don.  And  it  was  moved,  that  this  record  did  not  make  good 
ant)  capia-  the  replication.  For  it  is  againft  three,  and  it  (hould  have  been 
that*the*°^  in  a  claufum  fregit ;  for  that  was  faid  to  be  the  courfe  of  the 
plaintiff  Court,  to  declare  in  any  thing  upon  fuch  a  writ  •,  but  the  pro- 
might  de-  thonotary  informed  the  Court,  that  the  original  being  in  I>on- 
him*  &c  "it  ^°">  ^^^  curfitor  would  not  make  a  claufum  fregit  into  London, 
was  faid  to  (for  which  no  reafon  was  given),  and  that  therefore,  though  in 
beaccordinp  other  couutics  it  is  to.bc  a  claufum  fregit,  yet  trefpafs  and^fiauk 
S I'atr"©*  wo**W  do  in  this  cafe,  and  fo  was  the  conftant  pradice.  And  the 
declare*  in  plaintiff's  replication  is,  that  he  brought  an  original  in  trefpafs 
any  aaion  generally ;  fo  it  may  be  applied  to  this,  and  it  is  not  material, 
IIT"  *fre*it"  ^horgh  others  be  joined  in  the  writ  with  the  defendant.  But 
as^thcy  do  the  Court  doubtcd  of  the  pradice.  2  Vent.  193,  194.  Truu 
upon  a  At-  2  W.  &  M.  in  C  B.   Norwood  v.  Woodly. 

titat  in    B. 

R.    The  Court  agreed  the  pra^ice ;  but  vhether  this  was  fufficieodf  fet  forth  in  the  refUc^ti^m 

[was  doubted]  for  it  mntiotts  notbinr  of  the  courfe  yftbc  Cmrt^  but  U  oalj[»  that  he  profecuted  fucl^ 

•  2*  » «Tit» 
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«  VTit»  €M  iainteft  to  dtclait.  Aal  tht  Cenitt  btiag  iii£H«ie4tliat  dieit  were  t  gnat  many  pr». 
•cdeoci  in  this  inuiMrv  ^pointed  Uicm  to  be  looked  into-  £t  adjomiitur,  %  Veat.  259,  Mich* 
4  W.  k  M.  C.  B.    Evtiy  t.  Carter.  1 

5.  JJfum^tt fir  feei  due  H  an  ettomej  s  the  defendant  pleaded  *-  C.  « 
fw»  ajfum^t  infra  ftx  annos.     The  plaintiff  replied,  that  on  fuch  ^^'  ?^ 
2  day,  two  years  before  he  had  fued  out  an  attachnent  of  privilege  u\a\  adj)«rl 
againft  the  defendant,  upon  which  writ,  taliter  proctffum  fmt^  A^cur.  And 
Aat  the  defendant,  (on  fuch   a  day)  in   Hillarj  Term,  anno  ^^^^^l^ 
2  JFilL  iffc.  appeared,  and  the  plaintiff  declared  againft  him  atuchment 
podo  isfformay  i^ci  And  upon  a  demurrer  to  this  replication  it  «f  priviicft 
was  held  ill,  becaufe  the  plaintiff  did  not  fct  forth  any  continue  J*^^*  *^* 
once  of  this  tvrit  of  attachment j  (per  vie.  non  mifit  breve)  which  not  at  an 
was  (ued  out  above  two  years  ago ;  for  it  is  impoffible  that  the  original.-— 
defendant  fhould  appear  in  Hillary  Ternty  anno  2  WtlL  to  a  writ  ^^{^  ^^^ 
returnable  two  years  before,  and  no  other  writ  is  fet  forth  by  the  be  (hewn, 
plaintiff.     But  if  the  plaintiff,  after  the  taliter  proceffumfuity  hzd  th«t  there 
flwwn  the  laft  attachment,  and  the  return  thereof;  upon  which  ^^^7*^11 
in  truth  the  defendant  did  appear,  it  had  been  well  enough,  the  time  oC 
without'fliewing  any  of  the  continuances.    Thereupon  the  plam-  declaring ; 
tiff  moved  to  difcontinuc  -,  which  was  granted.    Cardi.  144.  *]J^f^^^ 
Trin.  2  W.  &  M.  B.  R.   Rudd  v.  Berkenhead.  LtfuAcient 

to  (hew  A 
matter  before  declaration^  though  it  has  been  held  fo  for  matters  aft^r.    a  Salk.  420,  by  name  of 
9aM  V.  Berkenhead. 

6.  Trefpafs  for  imprifomng  him,  and  detaining  him  in  prifon^  C   123  3 
from  3a  Car.  2.  till  the  3d  of  April  4  Jac.  2.  The  defendant 

pleaded  as  to  all,  till  34  Car.  2.  fuch  a  day,  non  ct^L  infra  qua^ 
ptor  annas y  and  as  to  the  reft,  a  plaint  and  a  capias  iffued.  The 
plaintiff  demurred ;  et  per  Cur.  though  the  imprifonment  be 
complained  of  as  one  continued  imprifonment,  yet  the  defend* 
ant  may  diwde  the  time,  and  plead  the  ftatute  as  to  part,  and 
ihen  may  reply  the  continuance }  therefore  as  to  this>  judg* 
ment  was  siven  againft  the  plaintiff  upon  his  demurrer,  but  for 
]iim  as  to  the  reft ;  becaufe  the  capias  was  awarded  by  the  Court 
ex  officio,  and  it  did  not  appear  that  the  defendant  meddled 
with  it.  2  Salk.  420,  Mich.  3  W.  &  M*  Rot.'4ii.  B.  R.  Co- 
Tcntry  y.  Apfley. 

7.  Where  the  duty  arifes  upon  conftderation  executory,  (as  a  pro-  See  Mod. 
mife  to  pay  at  a  future  day)  the  plea  muft  not  he  non  affumpfst  in-^  J^belbo^ 
frafcx  annosy  hut  muft  be  caufa  aSionis  non  accrevit  infra  fex  Lct.  298. 
annos.   2  Salk.  422.  Hillf  X  Anna;.  B.  R.  Gould  v.  Tohnlon.  S.  C. 

10  Mod. 
10$.  Sawlul  and  Warman.— ^-And  294.  Joflelynand  tader.-^Vent.  191.  Hill.  23  4^24  Car.  2. 
B.R.  Pockle  T.  Moor. 

S.  Holt  Ch.  J.  faid,  diat  upon  pleading  the  ftatute  of  limita- 
tions, he  always  ufed  to  plead  the  return,  and  not  the  purchafe 
of  the  writ ;  for  it  was  the  return  that  gave  the  poffeffion  of  the 
iftttfe  to  the  Court.  And  if  one  was  to  continue  a  latitat  for  fe- 
ftral  yearsi  he  muft  get  the  firft  retarneda  upcp  vHuch  return 

■  ^  *  you 
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you  may  make  your  continuances  down,  though  you  ncrcr 
take  oiit  another;  Farr.  3.  Pafch.  i  Annse.  B,  R.  in  Cafe  of 
Atwood  V.  Burr. 
S.C. tSalk.  p.  A£lion  oi  ajfault  and  battery;  the  defendant  pleads  no 
Hm'  ^3^  ^Jf^^^U  ^c*  ^f]f^c^  f^^  annosy  (which  by  the  ftatute  is  limited 
Ann!  B.  R.  to  4  years)  the  plaintiff  demurs ;  the  defendant  joins  in  dc- 
fays,  that  murrer';  and  per  tot.  Cur.  judgment  for  the  plaintiff.  For 
after  argu-  tjjQugh  t^jg  ^j|s  an  arsruftientative  plea.  viz.  that  what  was  not; 
adjudged  an  done  withm  6  yearsy  could  not  be  done  withm  4  years ;  yet  lup- 
in pica;  for  pofe  they  had  joined  iffue,  and  a  verdift  had  been,  that  it  was 
fidcrcdwat  ^'^^"  S  years,  the  Court  could  not  have  given  judgment  for 
common  the  plaintiff;  and  fhould  fuch  argumentative  pleas  be  allowed  or 
law,  there  countenanced,  they  would  inveigle  the  Court  in  their  judgment; 
^ica"°if"on  ^^^  therefore  it  was  refolved,  that  the  pica  of  the  ftatute  of  li- 
the ftatute,  •  mitations  fhould  be  precife  and  direB ;  for  the  Court  faid,  there 
Che  aa  is  ^as  no  fuch  Jlatute  is  to  bar  an  a£lion  of  affault  and  battery  not 
and^"the*  '  done  infra  fex  annos. ;  but  the  ftatute  is  exprefs  infra  qua- 
defendant  tuor  annos,  &c.  Whcrcupon  Judgment  was  given  ut  fupra. 
could  not     1 1  Mod.  38.     Blackmore  v.  Titherly. 

uke  iffue  on  ^  ' 

It ;  for  quod  eft  culp.  infra  fex  annos  is  an  ilTue  immaterial ;  becaufe  it  may  be,  the  jury  might  find 
^im  not  guilty,  infra  quatuor  annos,  but  guilty  intra  fex  annes.  Judgment  for  the  plaintiff',  z  Saik. 
i|2j,  424.  Hill.  3  Anne  B.  R,    Blackhiorc  v.  Tidderly. 

10.  Debt  was  brought  in  the  Palace  Courts  and  after  fome  pro- 
ceedings there  Hit  fix  years  expired  f  the  defendant  fiied  a  habeas 
corpus  y  and  removed  the  caufe  in  B.  R.  where  the  plaintiff  declared 
de  novoy  and  the  defendant  pleaded,  that  the  caufe  of  a£^ion  did 
not  accrue  within  6.  years  before  the  tefte  of  the  habeas  corpus ; 
and  this  was  held  to  be  a  good  plea,  but  that  the  plaintitF 
might  reply  the  fuit  below,  and  fliew  that  to  have  been  within 
the  6  years ;  not  that  this  fuit  was  a  continuance  of  the  fuit  be- 
low, but  that  the  plaintiff  had  rightfully  and  legally  purfued  his 
right  'j  and  it  ftiould  not  be  in  the  power  of  the  defendant,  to 
defeat  or  hinder  him  of  a  remedy,  without  any  default}  as 
where  one  brings  an  aBion  before  the  expiration  of  6  years,  and 
dies  before  judgment  J  the  fx  years  being  then  expired,  this  fliall  not 
prevent  his  executor.  2  Salk.  424.  Mich.  6  Annae.  B.  R.  Mat- 
thews V.  Phillips. 

1 1 .  In  debt,  the  plaintiff  counted  pro  opere  Isf  labore,  and  that 
the  defendant  promifed  on  if,  of  April,  to  pay  upon  if.  of  Mayy  &c. 
Defendant  pleaded  in  bar,  non  ajfumpftt  infra  fex  annos.  Plaintiff 
replied,  that  he  nvas  beyond  fea.  at  the  time  the  aBion  accrued,  arid 

|[  1 24  ]  that  the  oHion  was  brought  within  6  years  after  his  return.  Defend* 
ant  demurred.  The  queftion  was.  Whether  the  matter,  fet 
forth  in  the  replication,  brings  the  plaintiff  within  the  faving 
claufe  of  the  acl  ?  The  Court  was  llrongly  of  opinion  for  the 
plaintiff)  but  adjornatur.  10  Mod.  205.  Hill.  12  Annse.  B.  R. 
Aubry  v.  Fortefcue. 

12.  In  affumpft,  the  ^tlvoXaS  counted,  that  J^  S.  who  is  dead 
httefate,  gave  a  ngte  to  him,  bearing  date  the  fifl  of  Decemher^ 

1704^ 
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1704*  riciti/igf  Thai  iwhereas  W*  R,  iad^  at  the  fpfcial  inftatice  of 
y,  5.  lent  to  R,  S.  brother  to  J.  S*  100/.  and  whereas  R»  S.  had 
given  bond  to  repay  it  on  the  id.  June  following,  J,  S.  promifed^ 
that  if  R»  S.  did  not  repay  at  the  time^  he  would :  and  avers,  &c. 
Defendant  pleaded  caufa  aBionis  non  accrevit^  ^c,  and  verdift  for 
the  plaintiff.  It  was  moved  in  arreft  of  judgment,  that  plaintiff" 
•  Cpuld  not  have  judgiiient ;  becaufe  it  appears  upon  the  decla- 
nlion,  that  the  caufe  of  adion  accrued  above  6  years  before  the 
death  of  J.  S.  It  was  urged,  that  the  note  was  only  the  form 
of  the  promife,  and  evidence  of  it ;  and  therefore,  if  a  promifc 
hiadc  without  a  note  be  capable  of  continuance,  a  promife  by 
note  muft  be  fo  too.  And  alfo  cited  Vent.  191.  and  Raym.  86. 
But  per  Cur.  there  is  a  difference  between  declarations  upon  a 
parol  promife,  and  a  promife  by  note  ;  in  the  former,  the  day  is 
not  material,  but  in  the  latter  it  is.  The  iffue  here  is  upon  a  pro-^ 
xnifc  by  this  very  note,  and  therefore  it  is  impoffible  in  the  na- 
ture ot  the  thing,  that  an  evidence  of  a  fubfequent  promife,  or. 
a  fubfequent  note,  can  prove  a  promifc  by  this  note.  Formerly 
it  was  held,  that  the  parties  (hould  not  take  advantage  of  thefla^ 
iute  mthout  pliqding  it ;  but  now  the  law  is  otherwife.  And 
cited  the  cafe  of  Dean  v.  Crane,  and  judgment  in  the  prin* 
cipal  cafe  was  arrefted.  10  Mod.  31 1.  Pafch.  i  Geo.  i.  B.  R« 
StaflSwrd  v.  Forfcr. 

13.  Executor  brought  ajfumpftt  on  the  promife  of  plaintiff  to  his   i  Salk.  at. 
teflator^  znA.fet forth  in  the  declaration y  that  ieflator  had  been  dead  ^-  ^* 
note  than  fix  yedrs  before  the  aBion  brought^  and  had  a  verdift  \ 

but  judgment  was  arretted,  and  refolved  by  all,  that  it  could  not 
be  cured  by  verdid.  Cited  per  Cur.  10  Mod.  313,  314.  Pafch, 
I  Geo.  B.  R.  as  the  Cafe  of  Dean  and  Crane. 

14.  Itixijfumpftty  the  count  was  cf  a  promife  16  fan,  1706  ;  the 
defendant  pleaded  in  bar  the  flntuie  of  limitations^  and  that  caufa 
fiBioftis  non  accrevit  infra  fesi  annos  before  the  exhibiting  of  the  bill. 
The  plaintiff  replied ^  that  the  bill  was  exhibited  2"^  Ji^^^j  i7^?» 
and  that  the  caufe  of  aciion  did  arife  nvithin  6  years  before  the  exki- 
h'ttwg  the  bill.  Defendant  demurred  ;  but  judgment  was  given 
for  the  plaintiff.  For  this  being  the  cafe  of  a  parol  promife,  the 
day  in  the  declaration  is  not  material.  10  Mod.  348.  Hill. 
3  Geo.  I.  B.  R.    Cole  v.  Hawkins. 

15-  In  cafe  the  plaintiff  declared,  and  laid  damages  to  400  h 
the  defendant  pleaded  the  ftatute  of  limitations,  viz.  non  affump- 
fit  infra  fex  annos.  The  plaintiff  replied,  that  he  fued  out  a  la- 
titat to  take  the  defendant  two  years  before  the  action  brought, 
for  150/.  On  demurrer  it  was  infifted  for  the  defendant,  that 
thefe  were  different  aflions;  for  that  no  man  would  take  out  a 
latitat  for  150/.  and  declare  ad  damnum  400/.  It  is  true,  if  the 
plaintiff  had  averred  it  to  be  one  and  the  fame  caufe  of  aBion^  it 
might  be  otherwife  ;  and  fo  it  was  ruled  by  the  Court.  8  Mod* 
top,  Mich.  9  Geo.    Holloway  v.  Thurfton. 

16.  It  was  faid  and  urged  by  counfel,  arg.  and  agreed  by  the 
Mailer  of  the  RollS|  that  a  defendant,  infilling  upon  the  benefit 

of 


of  the  flatute,  iy  way  of  an/kver,  Ihall  at  tlie  hearing  htve  ^ 
tike  benefit  thereof,  as  if  he  had  pleaded  it.  Trin.  iity 
2  Wms's  Rep.  144.  in  Cafe  of  Norton  r.  Tunrill. 


t  ^25  ]  (T)  Equity.    Relief  id  what  Cafes  ag^nft  the 

Statute. 

irol:  Wi  I.  A  Trufi  IS  not  witj^n  the  ftatute  of  limitations ;  per  the 
Udy!f  Sc  .  MaRer  of  the  Rolls.    Trin.  1^23.    a  Wms's  Rep.  145. 

LordHoUis,  in  Cafe  of  Norton  v.  Turvill. 

and  in   the 

■me,  which  wat  given  for  it,  it  was  written  that  the  monej  was  t0  he  HJ^fid  mt  iikt  LUj  HoOis 
JbouU  direS.  An  a^ion  at  law  far  this  money  heing  barred  by  the  ftatute  of  limitations,  a  bill  w» 
cihibitrd  for  relief  and  the  ftatute  of  limitaUons  iniifted  upon.  But  in  regard  the  money  was 
looked  upon  as  a  defcfitum,  and  a  tnift  thereupon  to  the  lady,  a  decree  was  obtained  for  the 
money.     »  Vent.  345.  Paich.  26  Car.  2.    Lord  Hollis's  Cafe. 

The  rule  in  this  Court,  that  the  ftatute  of  limitations  does  not  bar  a  tnift  cftate,  holds  vdj  at 
ietweem  cffiuy  pit  trmft  and  tmfiet^  not  ietnttun  cefiuj  fit*  trufi  Smd  trttfee  en  oneJUtt  Mndfrtn^tn 
•n  the  other  ;  for  that  would  be  to  make  the  ftatute  of  no  force  at  kll,  becaufe  there  is  htfdly  s&y 
eftate  of  confequence  without  fuch  truft,  and  fo  the  z€l  would  never  take  place.  Therefore  where 
•  ceftuyque  tnift  and  his  truftee  are  both  out  of  poffeflion  for  the  time  limited,  the  patty  in  pof> 
fefiion  has  a  go«d  bar  agaiuft  them  both.  Per  Ld.  Hardwicke,  7  July  1 740.  ia  the  Cafe  of  Li wcUis 
V.  Mackworth. 

2»  A  debt  beyond  the  ftatute  of  limitations  was  t>rdeTeJ  to  be 
paid^  becaufe  direBed  to  be  paid  by  nv'tlL  Toth.  1 15*  cites  HilL 
i(J32.  Halfted  v*  Uttle. 
This  Cafe  3,  A  fiatewzs  given  fo  ajfure  lands  to  the  vtIvl^  of  500/.  per 
*hr*Lord*'*  ^»^»«»»>  ^pon  the  marriage  of  a  Woman  with  T.  S.  for  her  join- 
Keeper,  af-  tnre,  and  above  20  years  after  this  note  was  given,  the  pldntiff 
fifted  by  exhibited  a  bill  in  chancery  to  compel  the  performance  of  it ;  arwi 
Braro^ftonei  *^P^"  ^  demurrer  to  the  bill  it  was  held,  that  the  plaintiff  was 
J^^n].  barred  by  the  ftatute  of  limitations.  Nelf.  Abr.  1125.  I-inu^* 
and  as  to    t!on,  pi.  II.  cites  W.  JoJics  417.    Row  V.  Lord  Newburgh. 

this  point  it  .  , 

feemedto  themt  that  the  promife  was  barred  by  the  ftatutet  but  they  did  not  declare  their  opakK 
Abfoltt^y.    ]o«4i5*  ^U*  14  Car.  Row  v.  Ld.  Newbury. 

4.  The  ftatute  of  limitations  was  pleaded,  and  over^rvled^ 
and  this  Court,  with  the  judges,  were  of  opinion,  that  the  plain* 
tiff  had  no  remedy  at  law,  but  made  a  decree  for  the  plaintiff. 
Chan.  Rep.  125.  15  Car.  i.  Harrifon  v.  Lucas. 

5.  Where  a  real  and  perfonal  ejlate  are  botbfubjeB  to  payment  gT 
iebts^  if  the  perfonal  eftate  is  fufEcient,  there  onght  to  be  no 
furdier  account  of  tlic  real  j  but  if  the  real  eftate  is  exprdfsly 
charged  with  the  payment,  then  fo  long  as  it  remaio:s  fubjeft  to 
the  payment  thereof,  it  will  dranu  both  ejlates  to  an  account  at  any 
time :  becaufe  the  perfonal  eftate  ought,  in  the  very  nature  oi 
the  thing,  to  go  in  eafe  of  the  real  eftate  j  and  therefore  the  fta- 
tute of  limitations  cannot  interpofe,  or  be  any  bar  to  an  account 

thercofif 


tlicttof.    JRn.   R.  458.  Trin.   31  Car.  i.      Davis  &   a!,  v. 
tkt  &  al. 

6.  If  a// the  Courts  ofjuJHce  arejhitt  up y  Jo  as  no  original  can  he  S.  C.  citei 

fledy  yet  this  ftatutc  will  bar  the  ataion,  becaufe  the  ftatute  is  ioi^^^H-|. 

general,  and  muft  work  upon  all  cafes  which  are  not  exempted  iz  Ann*.' 

by  the  exception,     a  Salk.  410.  in  Cafe  of  Hall  v.  Wyborn.  »•  R.   an* 

Trin.  1  W.  &  M.  B,  R.  fap,  it  was  fo  held  by  Bridgman  Ch.  J.  [j;f;  **;^^ 

in  one  Bynion's  Cafe.  tbn  wLVf- 

ftn  tl^rovcd  by  Holt  Ch.  J* 

V 

7.  Defendant  was  otdered  not  to  ififtft  on  the  fiattste  of  limita-  Denied  in 
tions.    Per  Ld.  Wright  a  Vem.  503.  Trin.  1705.    Gilbert  v.  p^^^^^eU 
Emcrton.  '  lamy.-ll* 

a  Vera.  504* 

And  denied.  Ch.   R.  205.  13  Car.  a.  Cradock  v.  Mar(h. Denied.    13  Car,  a.    Ibid.  214. 

Hurdret  v.  Calladon.< If,  fending  afuit  In  cbanctry^  the  ftamteof  limitations  take^Ucc*  and 

the  bill  is  difmifled,  ai  being  a  matter  properly  determinable  at  common  law,  chancery  will  not 
foftr  the  ftatute  to  be  pleaded  in  bar  of  the  plaintiff's  demand.  Vem.  73.  Mich.  16S2.  p  ^  - 
Anon.— 2  Chan.  Cafes*  217.  Pafch.  28  Car.  2.  Anon.  L     ^20    J 

If  a  fuit  be  in  chancery  in  debt  for  rent,  by  leafe,  parol*  or  limple  contra^,  and  the/tf/'l  ^ginr 
^tkin  time  of  ItmiimtioH^  and  be  difmijfed  after  time  of  limitation,  the  Court  will  not  ardor  defend'- 
nt  tp  take  no  ad%:mnta^e  of  the  ftatute.  2  Chan.  Cafes,  217.  cites  Bofcawcn  v.  Bofcawen.— But  if 
in  fuch  fuit  the  party  vifiayed  byaQ  of  the  CoUrty  as  by  injun^ion,  &c.  it  is  otherwife  ;  ibr  the  a£t 
tf  the  Court  ihall  do  &o|>rejudice  at  in  cafe  of  demurren  at  law.  %  Chan.  Cafes  ziy,  Pafch« 
sS  Car.  2.  Anoo. 

8.  Per  Ld.  Hardwicke,  there  may  be  a  cafe,  where  the  cir- 
cumftance  of  conceding  a  deed  ihall  prevent  the  ftatute's  barring} 
but  then  it  tnuji  be  a  voluntary  and  Jraudulenf  detaining ;  for  to 
fay,  that  merely  having  an  old  deed  in  one's  pofleffion  ihall  de* 
prive  a  man  of  the  benefit  of  the  aft,  is  going  too  far,  and  would 
be  a  hard  conftruAion  of  a  ftatute  made  for  the  quieting 
pofie/Bons*  It  muft  therefore  be  an  intentional  concealment. 
7  July*  X740.  in  the  Cafe  of  Lewclliu  v.  Mackworth. 

(U)    Equity  j    JVhut  Proceedings   in   Equity   arc 

within  it. 

i.TpHE  ftatute  of  limitations  fjieaks  nothing  of  ^///j /«  ^2///;^, 
yet  thcfe  are  conilrued  to  be  within  it.  The  cafe  of  not 
reviving  a  decree,  uhich  is  only  to  ac count,  is  within  all  the  mif- 
chicf  defigncd  to  be  prevented,  viz.  to  fue  a  man  after  hi* 
vouchers  may  be  loft,  or  his  witnefles  dead.  For  if  the  party 
may  delay  6  years  before  he  revives  his  bill,  he  may  do  fo  for 
a6,  36,  or  46  years.  There  can  be  no  doubt,  if  it  be  only  a  bill 
and  anfwer,  and  the  fuit  dbated,  the  executor  mull  bring  his  bill  of 
revivor  nvithinft^^  years,  elfe  the  fuit  would  J)C  barred  \  per  King; 
C.  And  he  faid,  the  reafon  holds  ftill  as  ftrong  in  the  cafe  of  a 
decree  to  account,  which  //  in  nature  of  a  judgment  quod  computet  * 
where,  if  plaintiff  had  died,  his  executor  or  adminiftrator  could 
not  formerly  carry  it  on,  as  now  by  the  ftatute  he  may ;  and 

tbough 


12^  limitation. 

though  it  may  feem  a  material  objeSHon^  that  when  there  is  aie* 
cree  to  account y  the  defendant  as  well  as  plaintiff  may  revive,  he 
faid,  it  would  however  be  very  hard  for  equity  to  force  a  man 
to  revive  a  fuit  againft  himfelf,  at  the  fame  time  that  he  fwean 
he  owes  nothing;  and  therefore  dire£led  that  the  plaintiff 
amend  his  bill,  and  defendant  his  anfwer,  to  bring  the  matter 
more  fully  before  the  Court.  After  which  the  defendant  died, 
and  plaintiff  brought  another  bill  againft  his  adminiftrator,  to 
which  the  adminiftrator  pleaded  the  ftatute  of  limitations  \  and 
upon  arguing  the  fame  in  Mich.  1727,  before  his  Lordfliip,  he 
difallowed  the  plea,  faying,  that  a  bill  of  revivor  after  a  decree  to 
Account  is  in  the  nature  of  a  fci*fa.  and  not  within  or  barrable  by 
the  ftatute  of  limitations,  though  the  demand  feemed  to  be  a  very 
Jlale  oncy  and  not  to  be  countenanced.  Wms's  Rep.  742  to  745* 
Mich.  1 721,  1727.    HoUingfliead's  Cafe. 


(W)  In  Criminal  Matters. 

I.  pARTY  robbed  (hall  have  an  appeal  of  robbery  20  yeaHs 

"*-    after  the  robbery  committed,  and  fhall  not  be  bound  to 

bring  it  within  a  year  and  a  day,  as  in  the  cafe  of  an  appeal  if 

murder.    4  Le.  16.  Trin.  26  Eliz.  B.  R.     Doylie's  Cafe. 

2  Show.  392.  S.  C.  cited  Arg. 

2.  Statute  of  limitations  is  no  plea  to  a  fuit  pro  viotenta  nut' 
nuumy  &c-  but  that  is  becaufe  the  proceeding  is  pro  rcforma- 
tione,  and  not  for  damages  ;  aild  fo  at  common  law  it  is  no  plea 

C   127    ]  to  2Xi  indiBment  for  trefpafs  s  otherwife  in  an  adion.     Per  Holt. 
Ch.  }•   2  Salk.  424.  Obiter.  Hide  v.  Partridge. 

3.  7  W.  3.  3.  No perfonjball  be  indiiledy  tried,  orprofecutedfir 
treafon  or  mifpri/ion  of  treafon,  (whereby  any  corruption  of  blood 
may  enfue)  committed  or  done  nvithin  England,  Wales,  and  Bervnck 
upon  Tweed,  unlefs  the  indi£bment  be  found  by  a  grand  jury, 
within  three  years  after  the  offence  done. 

Provided  not  to  extend  to  perfons  dejsgning  fefr.  to  aflaflinate  r 
nor  to  impeachments  in  parliament,  nor  to  counterfeiting  the  cohh 
great  or  privy  feal,  ftgn  manual,  or  privy  Jignet* 

As  to  more  of  Limitation  in  general;  fee  IdC^OHII  yStU,  ^ClCirW 

and  other  proper  Titles. 
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(A)  fFhat  is.  S/«  Trirf 

{C.  2)  pt 

I.  tF  one  yj/fj.  otf/  an  original  returnable  15  Jtiiirf/w„  tui  the  itUno  fuit 

■*■  fame  is  not  delivered  to  or  returned  by  ihejberiff^  and  as  he  is  depending 
coming  to  C.  B;  upon  a  fuppofition  that  the  writ  was  returned,  Ijcshlti^ajl 
he  is  arretted  by  procefs  out  of  London,  &cl  he  fliall  not  be  pearcd,  or . 
difcharged  by  the  privilege  of  C*  B.  Fot  no  writ  or  plea  is  de-  ^^^^  ferut^ 
pending  in  C.  B.  9  H.  d.  54. K.  pi.  40.  VT.'^'^ 

^tecc  of  parchment  throifni  Into  die  dffice,  which  may  He  there  for  erer,  and  kcvtr  come  to  A  f4il» 
Abr.  £^u.  Cai%*  39.  in  Cafe  of  Moor  v.  WeUh  Copper  Companj. 

2.  A  fuit  is  determined  by  a  recovery.  Br.  Quare  noii  adniifit^ 
pi.  I.  cites  34  H.  6.  41. 

3.  A  writ  is  pending  prefently  upon  the  purchafe  thereof | 
for  if  a  ftrdnger  purchafe  the  land  befote  the  return  thereof,  it  li 
ihamperty,     Cto:  E.  677;  in  Cafe  of  Arundel!  v.  Arundell. 

4.  A  fuit  cannot  be  faid  to  be  begtm  and  depending  all  upon  thi 
Janu  day.     Cro.  E.  858.  Barnes  y- Greenwelh 

5-  Where  the  original  nvrit  Comes  out  of  the  chancery,  and 
is  returnable  in  the  C;  B.  or  B.  R.  there,  in  as  miich  as  the  ori^ 
ginal  ames  out  of  another  Courts  the  C.  B.  or  B.  R:  has  no  record 
before  the  return  of  it ;  but  where  probefs  iffues  out  of  thcrfame 
tourt,  and  is  returnable  in  the  fame  Court,  there  the  fuit  {hall 
be  faid  depending  before  the  return  or  -  ferving  of  fubpscnai 
5  Rep,  47.  b.   Littleton's  Cafei 

6.  Where  an  original  wr//  Is  ^Virehzki  out  of  chancery^  re^  *z  Sid.  144; 
fuma^/e  in  C  B:  or  B.  R.  in  frich  cafe,  after  the  return  of  the 

writ,  it  fliall  be  faid  pending  from  the  day  of  the  teile  of  it,- 
and  if  the  tenint  alien  before  the  return,  and  after  the  "^tejle^ 
fiiis  ihall  be  faid  an  alienation  pending  the  writ.  5  Rep.  47.  b. 
Littleton's  Cafe.— 48  T>.   Drv^J^rood's  Cafe.    S.  P. 

7.  An  action  fliall  not  be  laid  to  be  depending  till  the  bail  is 
filed.  Vent.  135.   Tatlow  v.  Bateman. 2  Lev.  13.  S.  C«. 

8.  Subpanalervedi  and  bill Jlled  is  a  lis  pendens  againlt  all  per-  ^^^:  J-34^- 
fens;  but  theiervice  of  a  fubpaina,  without  a  bill's  being  aftually  g^^su**^^ 
filed,  makes  no  lis  pendens  ;  but  the  bill  being  filed,  the  Us  pen^ 

dens  commences  from  the  fervice  of  the  fubpaena,  though  it  be 
not  returnable  till  the  next  term,  and  though  the  party  livcf 
•iercr  fo  remote.    Sec  Vem.  318.  Pafch.  1685.   Anon; 

.  A  fuit  commenced  hj  latitat  for  a  fsdfc  return  of  a  member 


i. 


1 27 1  ms  ^tii^mg* 

t>f  parliament  is  a  good  commencement  of  a  fuit,  by  thidS 
judges;  contra  Holt.     12  Mod.  26.    Culliford  v.  Blanford. 

10.  Where  the  (latute  of  limitations  is  pleaded,  the  plaintiff 
may  reply,  that  he  purchafed  a  latitat  within  the  time,  ea  in- 

[  123  3  tentione  to  declare  inaction*  i  8ici.  53.  And  this  ihall  fave 
his  being  barred.  Holt  agreed  that  cafe,  becaufe  it  was  tofave 
an  old  rights  of  a£tion  vefted  }  bttt  he  never  knew  an  inftance, 
where  fuing  out  a  latitat  did  fave  a  limitation  of  an  ad^ion  of 
debt  upon  a  penal  fiat ute :  but  the  time  of  commencement  ought 
to  be  reckoned  from  the  filing  the  bilL  Befides  there  was  no 
need  of  fuing  by  bill  for  fuch  penalty,  but  it  might  have  been 
by  originaL  But  notwithilanding  judgment  was  pro  quer*  bf 
the  other  three.     12  Mod.  27.  cites  Hall  and  Wymark's  Cafe. 

1 1.  It  was  pleaded  to  an  a6lion  in  B.  R.  that  there  was  ano- 
ther aAion  for  the  fame  caufe  depending  in  C.  B.  nul  tiel  record 
was  pleaded ;  rejoinder  w^as  that  defendant  had  difcontinued  the 
a£^ion  in  C.  B.  Defendant  demurred,  and  refp.  oufter  awarded. 
12  Mod.  307.    Marley  and  Blunt. 

12.  A  billy  ivhich  is  not  to  be  brought  to  a  hearings  (as  a  bill  fir 
perpetuating  the  tejlimony  of  witnejfes  to  prove  a  will  of  a  real  eflatef 
ui  which  no  relief  is  prayed)  is  not  fuch  a  bill  as  cim  properly 
create  a  lis  pendens,fo  as  to  afFe£^  a  purchafor  claiming  under  one 
of  the  parties,  after  the  filing  the  bill ;  but  it  is  fuch  a  fuit, 
wherein  the  proceedings  under  it,  when  they  are  rightly  car- 
ried on,  muil  zffcCt  thofe  who  claim  as purchafors  under  mieoftht 
parties  after  the  filing  of  the  bill.  Per  Lord  Chancellor.  Bam^ 
Chan.  Kep.  454.  Fafch.  1741*    Garth  v.  Crawford. 


(B)  The  Force  and  EfFed  of  />. 

I.  T  F  a  purchafe  be  made  in  chancery  under  a  decree  there  ofei 
'*  reverfton  expeBant  on  an  eflate  for  life^  and  then  the  tenant  for 
life  diesy  fuch  purchafor  (hall  not  be  drawn  to  take  his  money 
again  with  intcreft,  notwithftandihg  the  pretence  of  pendents 
lite.  Per  Cur.  See  Chan.  Rep.  71.  to  76.  Kennedy  v.  Vanlore. 
^,  The  rule  for  binding  titles  pendente  lite  (which  is  the  rule 
of  practice  at  this  day)  was  the  Ld.  Bacon's  rule,  and  that  rule 
is,  that  lis  pendens  binds ^  if  it  be  in  full profecution.  Arg.  Chan. 
Cafes  X51.  And  Ld.  Keeper  faid,  that  it  is  not  form,  but  the 
fubflance  of  a  decree,  that  all  be  bound  that  come  in  pendente 
Rte.     Ibid.  152.  Mich.  21  Car.  2.  in  Cafe  of  Style  v.  Martin. 

3.  A.  purchafed  and  paid  the  fame  day  that  the  bill  was  exhibited; 
yet  lofi  his  purchafe y  though  he  had  no  notice  of  the  fuit.  Mich. 
29  Car.  2.  Chan.  Cafes  301.  cites  it  as  Sir  Robert  Auftin's 
Cafe. 

4.  Where  a  man  is  to  be  afFeded  with  a  lis  pendens,  there 
ought  to  be  a  clofe  and  continued  profecution  with  adlual  mticti 
you  may  afFe£t  any  one  by  an  original  bill^  but  as  to  notice 
purely  by  a  lis  pendezw^  you  (hall  not  affedi  any  one  who  is  not 

4  P*'^! 


prty  tothfuit  by  an  original  bill)  unlefs  the  former  caufe  hat 
proceeded  to  a  decree.  Per  Ld.  North.  Hill.  1684.  Vem. 
286.  Prefton  y.  Tubbin. 

5.  If  the  fuit  be  proceeded  in  with  efFeft,  the  intereft  of  all" 
perfons  that  come  in  pendente  lite,  though  thcjr  are  no  parties  to  the 
fuit^  fliall  be  bound  and  avoided  by  a  decree  in  that  caufe  ; 
per  Solicitor  General.  Vem.  287.  Hill.  1684.  ^Prefton  v^ 
Tubbin. 

6.  Kpurchafe  after  a  Ulljiledy  and  fuhpana'ferved^  and  defend-* 
fitit  in  contempt  for  not  anfwering^  though  without  aBual  notice ^  and 
for  a  valuable  conjideration^  will  be  fet  afide  ;  and  this  is  in  imi- 
tation of  the  common  law.  But  in  cafe  of  a  fair  purchafe  with- 
out notice,  the  plaintiff  will  be  h^ld  to  ftriS  proof;  and  there 
being  fome  defeft  in  part  of  the  proof  on  the  plaintifPs  fide, 
the  Court  refufed  to  give  him  leave  to  amend  or  make  any  new 
proof  after  publication.  But  a  purchafe  pendente  lite,  without 
any  valuable  confideration,  and  to  avoid  and  elude  a  decree^  ought  to 
be  highly  difcountenanced ;  even  though  the  alienation  be  made 
for  never  fo  good  cohfideiation,  per  Ld.  Ch.  King.    But  his 

lordfliip  faid,  that  though  this  Court  will  oblige  all  to  take  no-  [  .129  3 
tice  of  its  decrees^  as  much  as  of  judgments,  yet  there  feems  not 
the  fame  reafon  as  to  the  filing  of  a  hilly  which  is  often  kept  in 
the  Six-Clerk$  deik,  and  by  that  means  difficult  to  get  notice  of 
it;  and  difmifled  the  bill;  but  being  only  becaufe  of  a  flip  in 

J  roof,  it  was  to  be  witfiout  cofts.  Trin.  1728.  2  "Wms's 
l.ep.  482.   Sorrel  v.  Carpenter. 

7-  The  pendency  of  a  bill  in  chancery  relating  to  an  infonfs 
efiate  is  notice  to  all  the  world  of  the  infanfs  being  a  ward  of  this 
Courty  fo  as  to  make  perfons  concerned  in  the  marriage  of  fuch 
ward  without  leave  of  the  Court  guilty  of  a  contempt,  though 
they  had  not  any  a£iual  knowledge  of  her  being  fuch  a  ward, 
fiarn*  Chan.  Rep.  407.  April  6,  1741.  Moor  v.  Moor; 

(C)  Pleadings. 

• 

1.  acceptance  of  a  part  of  a  debt  on  bond  pendente  biUa  goes  la 
bar,  and  not  in  abatement ;  for  the  plaintiff  for  this  part 
is  barred  for  every  and  this  receipt  is  a  lawful  aft ;  but  an  entry 
pending  the  writ  fliall  abate  it ;  for  it  may  be  unlawfuL  Cro-* 
L  342.  Mich.  36  and  37.  Eliz.  B.  R.    May  v.  Middleton. 

i«  A*  pleaded  that  he  was  a  purchafor  for  a  valuable  con- 
fideration  without  notice  of  any  incumbrance  ;  but  it  appearing 
that  the  purchafe  was  made  pendente  lite,  the  plea  was  over- 
niledy  and  a  decree  to  reconvey  and  deliver  the  writings.  Fin. 
R.  321.  Mich.  29  Car.  2.   Fleming  v.  Page  and  Blaker. 

3.  Legatee  infant  fues  in  a  court  ecclefiafiicaly  and  pending 
that  fuit,  fucs  in  chancery;  the  former  fuit  depending  being 
pleaded^  the  plea  was  difallowed ;  for  there  is  .no  fuch  fecurity 

Hi  2,  '  for 


ti9  mutsit. 

for  ttic  Infantas  advantage,  as  here,  and  poffibly  not  fcr  inteMft 
if  placed  out,  and  for  bringing  in.  account  here,  &c.  Hill. 
33  &  34  Can  a.   a  Chan*  Calcs  85.   Howell  v.  Waldron. 


■i  i  ■■      I    A  *■  i<     *  i 


^iz)A  *  'jto&scr* 


(A)  Lodger  or  Gucft  in  private  Houfes.     IPHh)  is 
confider^d  as  fuch;  and  his  Power. 


I.  T  Odgcr  his  a  popjorj  right  aeairift  all  ftrangcrs,  and  even 
^  the  landlord  himfelf ;  and  if  he  comes  and  takes  goods 
6ut  of  the  room,  an  a£tion  of  trefpafs  lies  $  the  key  of  the  room 
being  given  is  more  than  %  hzxt  ufe,  fuch  as  a  guefi  has.  It 
is  an  intirefi  not  determinable,  but  at  a  week's  end*  Arg« 
Show  51. 

2.  In  dn  aecmmt  no  allowance  (hall  be  for  etiei,  where  the 
t^aintiff  came  as  a  gueft  at  the  defendant's  invitation,  Midu 
t68i.  Vem^  19.  Arundel  v«RolL 

3.  The  defendam  had  a  bond  from  the  plaintiff^  50/.  f# 
X694i  and  in  1685,  ^^  defendant  lodged  and  dieted  ivith  tie  plain* 
irff^  and  in  1699,  the  defendant  brought  an  a^on  ac  law  on  the. 
bond,  againft  the  plaintiff  who  brought  this  bill  to  have  a  difcount 

f '  136  ]-^  ^^^  ^^^  ^^  ^^^g'^gt  *i^d  though  there  was  no  agreement  for 
that  purpofe,  and  fuch  length  of  time  pafled,  yet  the  Mafter  o^ 
the  Rolls  decreed  it  to  an  account,  av^d  faid,  that  fo  it  (hould  be, 
if  the  defendant  had  been  a  banlurupt,  and  the  plaintiff  (hould 
have  had  a  difcount  againft  the  commiflioners  or  aflignces,  and 
^at  a  difcount  was  natural  juftice  in  all  cafes.  Hill^  ^^99* 
Abr.  £qu.  Cafes  8«   Arnold  v.  Ricbardfon, 

(B)  FaTourM  or  PuHj/fjed^ 

I  •  f  Andlord  in  private-houfts  is  not  anfwerable  for  lofs  of  lodger*i 

•^^  goods.     5  Mcxl.  428.  Arg. 

Before  thii       2.  3  £5*  4  ^.  £s*  M*  cap.  9.  ena£ts,  That  if  any  per/on  orper^ 

tdk  *t  '^^  fons  fball  take  away  with  an  intent  to  Ileal y  imbezii  or  purloin  aftf 

£r  a'lmT^r  chattel^  beddings  or  furniture^  wbieh  by  eontraS  or  agreemint  h€ 


)Lotr$itt^  X3« 

9r  ihej  an  to  ufi^  orjball  be  let  to  him  or  them  to  uji  in  or  vfhi/uci  ^f^iketrumf 

Mgings ;  /ucb  taklngj  tmbezillingj  or  purloiningyJbaU  be  to  all  ifi"  /^^.^  ^ 

tents  andpurpofes  taken^  reputed^  and  adjudged  to  be  larceny  andfe^  though  witli 

fwy^  and  the  offender Jballfuffer  as  in  cafe  off elony,  defig;tt  to 

new  theipa 

5  Mo(fc  42S.    Parkhuril  v.  Fofler.  ■ .    i     i  Salic  3S8.  S.  P.  U  C, --Show.  50.  the  iCing  r* 

Meen.  S.  P. Kelyng24.  Raven's  Cafe. Ibid,  81.  S.  P,  But  fee  there  that  Keling  after 

wai  of  another  opinion.  Ibid.  ■  It  fiems  not  to  have  been  clearly  fettled  before  thi^ibUute,  whe« 
ther  9  lodger,  who  ftole  the  furniture  of  hit  lodgings,  were  indi£Uble  ai  a  felon,  inafmuch  as  hf 
had  a  kind  of  fpecial  property  in  the  goods,  and  was  to  pay  the  greater  rent  in  confideration  of  them  ; 
but  if  it  nad  appeared  clearly,  from  the  whole  circumttances  of  thf  cafe,  that  the  ^rft  intention  Jt, 
the  party  in  coming  to  the  houfe  was  not  to  have  the  coqveniency  of  lodging  ia  it.  but  only  under 
the  colour  thereof  to  have  the  better  opportunity  of  rifling  it,  and  to  evade  the  jufticeof  the  law,  by 
cadcavouring  to  keep  out  of  the  letter  of  it  by  gaining  a  polTeffion  of  the  goods  with  the  confent  of 
the  owner,  Serjeaat  Hawkins  fays,  he  cannot  fee  any  good  reafooy  why  fuch  a  peifon  (hoiUd  not  bt 
efteemed  as  mu«h  a  frlon  as  a  mere  ftranger,  ioafmurh  as  his  whole  defign  was  to  defraud- the  lawt 
and  the  confent  of  the  owner  was  grounded  on  a  fuppoiition  of  his  coming  as  a  lodger,  and  could  never 
have  been  gained  if  the  truth  had  appeared,  which  the  part^  (hall  get  00  advantage  by  falfifying: 
and  it  brings  a  contempt  upon  the  juftice  of  the  nation  to  fuffer  its  lawt  to  be  evaded  by  fuch  lit^t 
(QotnTaaces.  fiowevcr  this  ^ueilion  is pow  fettled  by  this  adt    i  Hawk.  pi.  C,  91.  chap.  jj. f.  i^ 


^™» 


(A)  itonsitune.: 


I.  12  Anna  Sejf,  2*  APpoints  certain  commijfioners  for  examininjf 
cap.  !$•  f   I.  and  judging  of  all  propofals  for  the  difcoWT'* 

ing  the  longitude  atfea- 
S.  3.  Gives  to  the  firfl  dif cover er  of  any  method  his  executors^  adm 
mni/lrators,  and  ajfigns^  10,000/.  if  it  determines  the  longitude  to 
one  degree  of  a  great  circle y  or  60  geographical  miles  :  15,000/.  if 
it  determines  thejame  to  two  thirds  of  that  difiance  ;  and  20,000  /^ 
jf  it  determines  the  fame  to  one  half  of  the  diftances^  to  be  paid  as 
therein  direSed. 

And  byf^.  If  any  fuch  propofalfhall  not  he  found  of  fo  great  ufe 
#r  aforementioned y  yet  if  the  fame^  in  the  judgment  of  the  com^^ 
mijjionersy  be  found  of  confiderable  ufe  to  thepublicky  the  authors  fhall 
have  fuch  lefs  reward  as  the  commijfioners  fhall  think  reafonable^  to  bo 
paid  by  the  \reafurerof  the  navy. 


H  3  ^  3luns« 


I  $  I  %nmttc%y  Bm  Compo«i«  ant)  3^eot; 


)lunatt'cl,  Bo»  Compojsr,  anH  ^oeof. 


(A)  CuJloJly,     Who  (hall  have  it,  and-  how. 

f/ diVttl^*  I.  17  jB.  2.  p.pNaas,  That  the  kingjball  have  thecujtody  rftut> 
Tutcthcking  Prcrog.  Reg,^^  tural  fools ^  'taking  the  profits  thereof  without 
Ihall  have    w/t/?,  aud finding  them  necejfariesy  of  whofe  fee  foever  the  lands  he 

^^h'^^tn  ^^^^"^  ^^^  ^fi^^  ^^^  ^^^"  9ff^^^  ideotsfhall  render  them  to  the 
ring  their  *  *'^Z^^  heir^  fo  that  the  lands  fball  not  hefold^  nor  the  heir  diftnheriteL 

lives.   Dalt. 

Juft.  95.  cices  Stamf.  34,  35 But  he  iball  find  neceflaries  for  mainten^ace  of  the  idcot,  hk 

ivifcy  children  and  family.     Ibid,  cites  Sumf.  35.  37.  ' 

2,  17  jB.  2.  10.  Prerog,  Reg.  ena£ts,  Thzt  the  hing  fball  pro* 
vide  that  the  lands  of  Innatichs  befafely  kept  without  ^v/^,  and  they 
and  their  families  (if  they  have  any)  fhall  be  maintained  with  thepro^ 

fits  thereof;  and  that  the  rejidue  he  kept  for  their  ufe^  and  be  delivered 
unto  themy  when  they  come  to  right  mindy  fo  that  the  lands  fball  not 
he  aliened y  neither  pall  the  ling  have  any  profits  thereof  to  his  own 
ufe;  but  if  they  die  infuch  eftatey  the  refidue  fhall  be  difiributed  for 
their  fouls  by  the  advice  of  the  ordinary. 

3.  Z)^'a«  ^PWj"  was  lunatick,  the  archbifhop  of  Canterbury 
fhall  have  the  cuftody  of  him.  D.  302.  b.  marg.  pi.  46.  cites 
Temps  H.  8.  Pace's  Cafe. 

D.  ij.  b.  4.  It  was  found  by  office  that  F.  was  a  lunatick,  for  which 
S  C^^  d  *^^  ^^^g  fi\f^^  ^^^  lands  and  his  hodyy  and  committed  the  cufhdj 
ritiherbcrt  thereof  to  one  H.  quamdiu  he  (hould  be  a  lunatick,  to  take  the 
thought  the  profits  to  his  own  ufcy  rendering  rent,  &c.     And  now  in  trefpafs 

jn^^h^^a  e  '^'  P^^Y^^  ^^^  ^^  ^^  ^"^^>  ^^  ^^^  allocatur,  becaufe  the  patent 
mccoufit  is  void  5  for  the  king  cannot  grant  the  lands  of  a  lunatick  to  aho- 
wficn  he  ther  to  take  the  profits  to  his  own  ufe  ;  becaufe  himfelf  is  not  in* 
W^mcmt*  ^'^^''^  ^^  them,  otherwife  than  tofufiain  the  perfon  of  the  lunatick, 
ria,  fed  fuit  l/ts  iffuCy  wife  andfamilyy  and  to  give  the  furplufage  to  the  luna^ 
•egatum —  tick  when  ne  recovers  his  memory.     But  otherwife  it  is  of  an 

\ill  T!^  '^^^^  •  fo^  ^^^  l^^^g  ^^^'^^  ^^^^  ^^^^  ^^c  profits  to  his  own  ufe, 
Bendi.  17.  making  allowance  to  the  ideot  for  his  keeping.  Mo.  4.  HilL 
pi.  23.S.C.  28  H.  8.  Rot.  420.    Frances  v.  Holmes. 

And.   25. 

pi.  49.   S.  C. S.  C.  cited  4  Rep.  127.  b.  in  Bf.verley's  Cafe;  and  that  ifonebe  appointel 

by  the  king,  or  if  one  of  his  own  head  takes  upon  him  to  meddle  with  the  lunatlck's  affairs,  be  m 
only  as  a  baity  to  the  lunatick,  and  Ihall  be  accountable  as  fuch  to  the  lunatick  or  noa  compos  aacBtoty 
his  executors  or  adminilhators,  and  cannot  cut  trees  but  for  necelTary  houfe-hofee,  plow^bote,  and 

cart-bote,  and  to  repair  ancient  pa!es»  and  what  a  baily  may  do,  he  may  do,  and  no  more. S.  P. 

and  that  if  the  lord  of  a  copyhold-manor  commits  the  cuftody  of  a  lunatick  copyholder,  fuch  com* 
mittee  cantioc  bring  trfffaji  in  his  own  name,  becaufe  he  is  only  as  a  fervant.< — And  it  was  clearly 
agreed  in  the  Court  of  wards,  that  an  idtot  copyholder  ought  not  Co  be  ordered  in  that  Court  for  his 

copy 
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•4opjboId,  but  in  the  Court  of  the  lord  of  the  manor.  D.  302.  b.  pi.  46.  Trin.  i-;  EIIc.  Anon.«« 
And  it  is  tfacre  faki  in  themarg.  that  in  the  time  of  King  H.  8.  one  Pack  Dean  or  Pau  ls,  wm 
in  cttAodyof  the  archbiihop  of  Canterbury,  being  lunarick,  and  that  ic  was  a  quellion  in  the  Court 
of  wards*  wbolhould  have  ihecuftody,  and  upon  precedents  (hewn,  the  archbiHiop  had  him  in  cuC 
tody,  and  noc  the  king ;  and  fays  that  this  Cafe  was  cited  by  Mr.  £yrcs,  in  a  reading  a( 
lincoiii'f  loo.  4 

5.  An  ideot,  that  is  a  copyholder^  fhall  not  be  ordered  In  this 
Court  as  to  his  copyhold,  but  in  the  Court  of  the  lord  of  the 
manor.  D.  302.  b.  pi.  46.  Trin.  13  Eliz.  in  the  Court  of 
wards. And  the  ward  of  the  land  and  the  body  was  com- 
mitted hy  thefeward.     Ibid. 

(J.  Lord  of  a  manor  hath  not  power  to  difpofe  of  the  copyhold  f  ^3^   } 
of  a  lunatick.  without  fpecial  cuftom  ;  per  Cur.  Hut.  17.  The  •  king 

*  *^  '   '^  '  (hall    not 

have  thecuf- 
iody  of  copyhold  lands  of  an  idcot.  Hard.  434.  cites  4  Rep.  126.  Beverley's  Cafe.  *  Dalt* 

Juft.  95.  cites  8  Rep.  170. 

7.  The  appowting  this  or  that  perfon  a  committee  is  a  matter  ^^^  >^  ^«'nf 

of  prudence,  and  not  of  right  5  and  zfifter  of  the  half-blood  was  JJcre^'Jj  ^^^t 

denied  to  be  made  committee ;  becaufe,  though  fhe  will  not  be  the  fame 

intitlcd  to  inherit  the  real  ejlate  on  the  lunatick's  death,  yet  fhe  ohjcaion 

will  be  intitled  to  the  adminiftration  of  the  perfonal  eftate,  and  *ext'*of  k!n 

fo  concerned  to  outlive  her  5  per  Finch  C.    Mich.  29  Car.  2.  of  the  luna- 

2.  Chan.  Cafes  2^0.  Lady  Mary  Cope's  Cafe.  »'ck  on  ac- 

»  j;^  /  V         r  -1  couni^ri&r 

ftrfmai eftatcy  as  there  is  againll  the  heir  with  regard  to  the  real  eftate,  becaufe  the  perfonal  eftaCB 
may  iocreafe,  and  probably  will,  by  good  mana3:ement  during  the  lunatick's  life,  fo  that  the  longer 
<be  lunatick  lives,  the  better  it  will  be  for  the  next  of  kin,  and  confequently  for  their  •  intereft  ro 
proloog  the  lunatick's  life.  Ld.  C.  King  gran.ed  the  commitment  accordingly  of  the  perfonal  el>ace, 
and  all  parties  agreed  that  the  commitment  of  the  real  ei^ate  fliould  go  to  J.  S.  a  neighbouring  gen- 
tleman of  a  fair  character,  who  was  likely  to  manage  it  to  the  beft  advantage.  %  Wms's  Rep.  544. 
Trin.  1729.  Neale's  Cafe. 

*  S.  P.  by  Ld  Ch.  King,    a  Wms's  Rep.  (638.}  Mich.  173 1.  £x parte  Ladlow. 

8.  Cuftody  of  a  lunatick  (hall  never  be  granted  to  one  that  will 
make  gain  of  it.     Mich,  29  Oar.  2.    2  Chan.  Cafes  239.    Lady 

Mary  Cope's  Cafe. Grant  of  the  cuftody  of  a  lunatick 

atfquf  compoto  is  void.     Hob.  153.  cites  D.  26. And  23, 

Frances's  Cafe. Mo.  4.  S.  C. 

9-  If  the  cuflody  of  an  ideot  may  by  patent  be  granted  to  a  *  Chan, 
man  his  executors ^  adminiftrators  and   affigns;  per  Lord  Ch.  s.*c!-^ 
Nottingham^  itfeems  not.  Vern.  9.  Mich.  33  Car.  2.  Prodgers  North  K. 

y.  Frafier.  directed  th« 

validity  of 
tke  patent  to  be  tried  at  hw.  Vern.  1^7.  Hill.  16S2.  S.  C— — Itpaffes  an  iaterefl  coupled  with 
atni^   3  Mi>d.  44.  Pxodgeis  v.  Frailer. 

10,  An  Irifli  peerefs  was  committed  to  the  Fleet  by  Ld  C.  ' 

Parker  for  not  producing  the  lunatick  accordihg  to  an  order  of 
Court,  and  being  inftrumental  in  removing  him  from  place  to 
place,  to  evade  his  being  produced.  But  his  lordfhip  faid,  that 
if  upon  the  producing  him  he  fhould  be  found  a  lunatick,  his 
^ife  mufl  have  the  commitment  of  his  perfon^  and  alfo  an  (illo*ivance 
futabli  U  bis  eflatt  and  quality ;  and  that  the  eftate  muit  ail  be  ac- 

M  4  counted 


■ 

counted  for ;  and  hisperfinal  eftate^  upon  his  death  mihaut  chHdniu 
nvill  go  one  moiety  thereof  to  her.  Note,  afterWards  a  ji^ry  found 
him  a  lunatick,  and  the  cuftody  of  his  perfon  was  granted  to  his 
wife,  flic  being  difcharged  from  her  commitment.  Wms's 
Rep.  ^oi,  702.  Trin.  1721.    Ld  Wenman's  C^fe* 

I X .  Where  two  perfons  equally  kin  to  a  feme  lunatlci^  the  one  a 
pianj  and  the  other  a  tvomany  and  neither  bf  them  beifig  heir  at 
jaw  to  the  lunatick,  contend  for  the  cuftodyj  and  the  objeftions 
againft  the  one  are  no  ftronger  than  againft  the  other  j  Ld.  Ch. 
King  granted  the  cuftody  to  the  woman,  as  being  of  the  fame 
fex,  and  fo  probably  better  knowing  how  to  take  care  of  the  lu- 
natick, and  in  this  refped  be  more  tendet  of  her  -,  and  though 
the  equality  of  kindred  feemed  to  intitle  both,  yet  haying  foun^ 
fcy  experience,  that  granting  it  to  two  had  proved  incbnvenient 
by  occafioning  law-fuits,  nnd  putting  the  eftate  to  great  ex- 

Sence,  he  granted  it  to  the  one  only.     2  Wms's  Rep.  (635.) 
lich   1 73 1.  Ex  parte  Ludlow-  '      ,  . 

12.  Though  z  father  devifes  the  cii/hdy  of  a  lunatick,  who  i5 
heyond  the  age  of  21^  the  will  is  void,  and  the  devifee  (hall  not 
have  it.     2  Wms's  Rep.  {638.)  Mich.  1731.  Ex  parte  Ludlow, 

13.  The  cuftody  of  a  lunatick's  ■  eftate  was  granted  to  the 
hujhand  and  ivife^  the  wife  being  next  of  kin  tp  the  lunatick.  She 
died.  The  Lord  Chancellor  held,  that  the  hufband*s  right  to. 
the  cuftody  of  the  lunatick's  eftate  is  determined^  it  being  a  joint 

f  133  3  g^ant,  and  a  mcer  authority  without  any  intereft  5  and  faid,  it 
jiad  been  fo  determined  in  Ld  King's  time.  Sel.  Chan.  Cafes^ 
in  Ld  Talbot's  time.  143.  Mich.  1735.    Lyne'sCafe. 


(B)  Power  oflht  Committee.    And  Allowances. 

▼crfi.  9.  S.  i.npHE  king  fhall  have  to  hi^own  ufe  (and  therefore  may 
P.  Mich.  X    jgj^fg  j-cndring  rent)  all  the  pofieOions  of  a  fool  natural 

33  ar.  2.  ^j^Qj  q£  j^j^y  other  ideot)  during  his  ideocy ;  but  not  that  to 
which  he  has  title  of  entry  or  aElion;  and  therefore  upon  office 
found,  that  the  anceftor  of  the  ideot  died  feifed  of  the  eftate 
^il,  it  is  fufiicient  to  traverfe  the  dying  feifed  \  for  this  only  in* 
titles  the  king.    Finch.  43. 

2.  '1  he  king  cannot  grant  the  profits  of  the  lands  of  the  lunatick 
to  another  to  his  own  ufe,  but  of  an  ideot  he  may.  Mo.  4.  Hill. 

28  H.  8.    Frances's  Cafe. And.  23.  S.  S. 8  Rep.  170. 

b.  S.  P.  Tourfon's  Cafe. Finch.  43. 

3.  Copyholder  for  life  becomes  lunatick,  and  A*  his  coufin 
fowes  his  land :  afterwards  the  lord  grants  the  cufiody  to  B.  and  A. 
takes  the  corn  to  the  ufe  of  the  lunatick,  and  B.  brought  trover 
and  converfion  in  his  own  name  \  but  per  Cur.  he  (hould  have 
brought  it  in  the  lunatick's  name  and  as  this  cafe  ftood,  neither 
the  lord  nor  the  committee  have  any  thing  to  do  to  meddle  with 
the  corn.    Noy.  27,  Hill,  13  Jac.  C»  B.   Cox  v.  Dawfon. 

4-  The 


4.  The  alhwance  (according  to  the  quality  and  cftatc  of  the  Chancery  \^ 
lunatick)  muft  be  liberal  and  honourable.  2  Chan.  Cafes  240.  *^f  [he\^i! 
Alich.  29  Car.  2.   Lady  Mary  Cope's  Cafe.  fie  and  com. 

fort  of  the 
luoatidc  yflittt  no  creditor  complains,  and  not  to  hea^  up  wealth  for  his  extcuton  or  nest  of  kin  | 
^er  Loid  Macclesfield.     2  W|n&'c  Rep.  262.  Mich.  1724.  Tuftice  Dormer's  Cafe. 

f 

5.  No  commttee  of  a  lunatick  fhould  get  6d.  by  him  favc^r  4R«p»«»7» 

fiodfclothingy  andphjjichs  he  fhould  account  daily  before  a  mafter,  f*  .,  clfe. 

and  the  overplus  be  placed  out  on  fecurity  where  the  adminiftra«  The  next  of 

tor  of  the  lunatick  might  know  how  to  find  it ;  per  Finch  J^>»  ™*7  ^ 

'Chanc.   2  Shov^  172.  33  Car.  2.    Progersv,  FraOer.  wdfcni"at^ 

*  the  account 

to  be  yearlr  made  before  i^t  mafter.     2  Chan.  Cafes  241.  Mich.  29  Car.  %•     Lady  Marj 
pope'a  Cafe.      .       .    .    :  . 

*   6.  Committee  of  ^  lunatick  cannot  male  leafesy  nor  any  ways  ^X* .  47' 
iflcumber  the  lunatick's  eftatc  without  fpecial  order  of  this  Court,  CsSfe!^'* 
where  the  profits  are  not  fufficient  to  maintain  the  lunatick ;  nor       ^ 
fliall  any  allowance  for  improvements  j  or  buildings  on  the  luna* 
tick's  eftate  l^.made  him.    Vern.  262.  Mich.  1684.    Foifer  y* 
Merchant. 

7*  Referred  to  a  nTafter.  to  examine  and  report  what  mainte« 
pance  was  reafopable  to  be  allowed _/&r  lunatick* sfon^  ut  fup.    . 

8.  4  Geo,  2.  10.  Ideotf  or  their  comtpittees^  how  enabled  to  con*  See  thif  all 
yej  truji  eftates.  "t*(TL^"^ 

(B.  2)  What  hierejl  the  King  has  in  his  Landsy  &c. 

I.TT  is  fufficient  if  ^he  king  be  anfwered  of  the  poffeffion,  •IWt.Ju^^ 
^  becaufe  though  the  ideot  had  title  of  aBion  to  the  land  by  IJ^/lmt. 
V)ay  of  entrsy  or  b^  aBion^  yet  if  he  had  not polfejion  the  king /ball  05. 
not  have  cuflody  of  the  landy  and  fo  fee  that  ot  a  chofe  in  attion  [    134  J 
by  ideot,  and  not  in  poiTeffion,  the  king  (hall  not  have.  it.   Br. 
Chofe  in  Aftion,  pi.  1 2.  cites  i  H.  7..  24.  at  the  end. 

2.  The  king  Ihall  be  anfwered  of  the  ifiues  of  the  land  of  an 
ideot  hMt from  the  time  of  his  title  found  by  office*  Dalt.  Juft.  95^ 
cites  8  Rep.  170.  and  btamf.  84.  and  38. 

3.  The  king  Ihall  have  the  lands  to  his  own  ufe  and  may  let  the 
fame  ^  farm  rendring  rent*    Dalt»  Juft.  95.  cites  Finch.  95. 

(C)  Jaions  or  Suits  in  Right  of  Lunatick.   In  see{B)c«^ 
whofe  Name,  and  where  he  muft  be  Party.  ^-  ^'^ 

t.  A  Lunatick  [was  ordered]  to  anfwer  by  his  friend.     Toth. 
^  227.  cites  Mich,  xc  Car.    Thomas  v.  Howorth. 

■  "^  •  2.  Th« 
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Uttnattcft,  ^on  Compo0,  mtt  %fuot. 

2.  The  cuftody  of  a  copyholder,  that  was  a  Ittnaticky  w:p 
eommitted  to  J.  S.  and  a  irejpafs  was  done  upon  hts  bnd;  the 
Court  was  of  opinion  that  the  oBion  ifaould  be  brought  in  the 
lunaticVs  name.  Poph.  141.  Anon.— ^Hutt.  i6.  S.  P.  and  fcemi 
to  be  S.  C* 

3.  Where  committees  of  a  lunatick  fuc  for  any  thing  in  the 
right  of  the  funatick,  in  fuch  cafe  the  committee  as  well  av  the 

tick'i  being  lunatick  is  nAade  party.  Chan.  Cafes' 19.  HilL  14  &  15  Car.  a* 

sudeaparty 

Chan.  Cafes  \\\.  Mich.  20  Car.  ?.  Palmer  t.  Parkhurft.*—— Where  a  fait  is  on  tlie  Ivoariek'* 
Vhalf>  be  muftbe  made  a  party.  Chan.  Cafes  i  cj.  Mich.  21  Car.  2.  Attojpey  General  v.  Woo)- 
tich.—Unlefs  where  it  tends  to  Jiultify  bimfelf  Chan.  Cafes  153.  dtes  Smith's  Cafe. — A£Uom 
tmght  to  be  in  the  hinatick's  name.  Noy.  27.  Cox  v.  Dawfon. — A  lunatinc  (hall  hare  a  fmmrt  /«. 
fedit  in  hit  own  name.  Hutt.  16.  ciles  it  to  have  been  fo  ruled. <— Noy.  27.  cites  it  to  have  been  £» 
•djudged.— ^Committee  may  bring  adtion  of  debt  for  rent  due  on  a  leaie  made  by  the  lunatick  befoi» 
h^  iM» lunatick.   D.  302.  b.  marg.  pi.  46.  cites  3  3  Eliz.  B.  R.  Sowper  v.  Goiodbady. 


Itwnorer. 
ruled  as  to 
the  luna- 


(C.  z)     Adions,    Suits,  &c,  by  or  againjl  a 

Lunatick. 

Br.  Ideot,     i,  A  N  idcot  fhall  not  he  received  to  plead  by  guardian^  mr 
at  H.  6.^       '^  prochein  amyy  but  it  fhall  be  always  in  proper  perjon  in 

iS. Br.  every  a£lion  brought  againft  him,  and  he  that  will  plead  the  beft 

<Sard«.  pi-  plea  for  him  (hall  be  admitted.    F.  N-  B.  27.  (G)  dtcs  P» 
H.  TiV"  33  H.6.  20.  and  12  E.  2. 

•  But  in  •  2.  A.  in  1664.  was  found  a  lunaticly  and  had  lucid  intervals, 
whcre^*de.  ^"^  ^^^  ^^  '^^  lunatick  in  1 647.  and  that  during  his  lunacy  he 
fcndant  dc-  was  prevailed  upon  to  Ojffign  a  deht^  which  he  did  under  colour 
aiurred  be-  Qf  fatisfaftion,  and  which  was  fuggefted  not  to  be  valuable  \ 
5!natick  w  "P^*^  *  ^"^  brought  in  behalf  of  the  lunatick  the  defendant  faid, 
not  made  that  the  faid  debt  was  affigned  in  payment  of  purchafe  money  fir  a 
»  party  the  fnancr  bought  of  defendant  by  the  lufiaticK  in  1656,  at  which 
iLT  njied  *^"^^  •^*  ^^*  "®^  lunatick  but  did  ufually  buy  and  fell  &c, 
good,  the  upon  hearing  the  caufe  by  Tirrel  J.  when  all  the  matter  ap- 
Ld,  Keeper  peared  as  above,  he  ordered  defendant  to  account  andfatisfy  the  debt 
Sat'?t"  was  ^'^^  damages,  but  direfted  nothing  as  to  the  defendant's  having 
as  neceffary  the  manor  again,  or  any  account  of  the  mcfne  profits.  It  was 
to  make  the  infiftcd  that  the  lunatick  in  cafe  of  a  bill  brought  for  his  benefit^ 
•*""*'"«  an  ^'  ^^  ^^^  ^^^^»  ought  to  be  *  made  a  party,  but  that  opinion  was 
Lfantwhcre  over-rulcd  by  the  judges,'  and  the  lord  keeper  upon  a  re-hear- 
« fuit  was  in  J^g,  But  his  lordfhip  flayed  the  paffing  the  decree  and  gmve  liberty 
bi*t  ^n^^clfc  '^  ^*^  defendant  to  traverfe  'the  inquijttion.  Chan.  Cafes  1 12.  Mich. 
9f  an  idet  20  Car.  2.  Attorney  General  on  behalf  of  Smith  v.  Park- 
it  muft  be    huril  &  al. 

%tbo^ife  s 

^  but  a  lunatick  may  recover  his  underftanding,  and  then  he  is  to  have  his  eftate  in  hi* 
L  '35  J  owndifpofal.  Chan.  Cafes  15;.  Mich.  21  Car.  2.  Attorney  General  on  behalf  of 
Woolnch  ▼.  Woolrich. — But  the  book  notes  the  difference  between  the  two  caf<^,  vis.  that  Sm  I  t  n  1» 
Cafe  was  to  be  relieved  againft  an  adl  done  by  the  lunatick  himfelf  in  afligning  a  debt  he  being  altt« 
natick  at  the  ^mc  ;  fo  that  his  being  a  party  had  been  to  ftultify  himfelf>  which  the  law  does  not  ad« 
att;  and  ^uaeit  how  U  can  be  done  by  inforjaation  on  his  behalf*  But  in  Bxv&ai.iY's  C^fc. 

4^«^ 
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4  Rep.  the  king  h«  the  cuftodyof  the  perfon,  lands,  and  goods  of  the  Ideot,  ib  ai  to  provide  for 

bim  and  toprercDt  slicnation,  and  therefore  hy/cL/a,  may  a'uoid  ajeojfmtnt  and  other  di/pofitiom, 

Made  iy  the  ideot.    But  the  book  fays  that  that  is  no  breach  of  the  rule  that  a  man  cannot  be  «d« 

mitttAvoJuIttfy  bimfelf:  becaufe  the  ideot  is  net  party  to  the  record  in  a  Jci.fa.  and  that  in  that 

cafe  it  is  the  fame  thing,  and  the  writ  the  fame  at  to  the  alienation  of  non  compos,  or  a  lunatick,  or 

ideot,  and  the  king  (hall  ^roteA  thole  that  cannot  protect  themfclves ;  and  the  alienation  of  a  na« 

campotat  well  as  of  an  ideot,  being  found  by  office  ihall  be  avoided,  and  that  he  fuppofes  it  was  upon 

that  ground  thofe  bills  were  founded ;  for  the  Court  declared  thofe  bills  proper  to  be  brought  by  the 

Attoraej  General.'   And  that  in  Wool  rich's  Cafe  the  bill  was  to  be  relieved  upon  a  marrieig$ 

et^reementfer  the  iunatick*s  benefit  before  bis  lunacy^  fo  that  his  being  a  party  to  the  bill  did  not 

tend  CO  ftuldfy  htmfelf  and  might  be  the  reafon  why  he  (hould  be  a  party  to  it ;  and  the  other  bill 

tending  to  ftultify  himfelf  might  be  a  reafon  why  he  fliould  not  be  a  party  to  it.     Chan.  Caiies 

»53»  154- 

3.  If  a  fmt  be  agamjl  an  ideot  after  inquiCtion,  the  ideot 
cannot  plead  it,  but  the  king  (hall  fend  ^fuperfedeas  to  the  judges 
fuggefting  the  inquifition.  Arg.  Paflrliameiit  Cafes  153,  in  Cafe 
of  Leach  v.  Thompfon. 

4*  An  ideot  cannot  bring  any  appeal  whatfoever.  %  Hawk 
PLC.  162.  cap.  23.  f.  32. 

5.  An  ideot  or  rion  compos  at  the  time  cannot  be  an  ap^ 
prover.  Becaufe  no  fuch  perfons  ought  to  be  admitted  to  tak« 
the  oath  before  the  coroner  without  which  there  can  be  no  ap- 
provement.    2  Hawk.  PL  C.  205.  cap.  24.  f.  5. 

(C  3)  Ideot  bound  by  what  Ads. 

1.  JOINE  vjas  levied  hy  idtot  anativitate,  who  dies;  the  ufe  ^^  ^"f* 

-^    fliall  be  to  the  conufee.  2  And.  193.  Lewis  v.  Winne,—  J^'^ot'di** 

though  after  found  fo  bj  office.     12  Rep.  123.  Mich.  12  Jac.  abledtoievy 

Mansfield's  Cafe.  the  fine,  h« 

Ihall  not  bt 
difabled  to  limit  the  vjet  which  are  but  the  acceflbry,  the  fine  being  the  principal.  12  Rep.  12  a« 
Maasfield's  Cafe.  *-  r      -■ 

2.  Infant  runs  parallel  with  an  ideot  in  all  cafes  but  this,  viz. 
that  an  ideot  is  not  admitted  to  difable  or  ftultify  himfelf; 
per  Holt.  3  Salk.  301.  Hill.  9  W.  3.  B.  R.  Thompfon  v» 
Leach.' 

3.  There  is  a  difference  between  z  feoffment  and  livery  made 
propriis  manibus  of  an  ideot,  and  the  bare  execution  of  a  deed 
by  fcaling  and  delivery  thereof,  as  in  cafes  of  furrenders,  grants, 
releafes  &c.  which  have  their  ftrength  only  by  executing  them, 
and  in  which  the  formality  of  livery  and  feidn  is  not  fo  much 
regarded  in  the  law,  and  therefore  the  feoffment  is  not  merely 
void  but  voidable  i  but  furrenders,  grants,  &c.  by  an  ideot 
are  void  ab  initio.  Carth.  435.  Hill.  9  W.  3.  B.  R.  Thomp- 
fon v.  Leach. 

4.  ^foxt  office  found  the  king  cannot  avoid  the  alienation  of  an 
ideot,  and  after  office  the  praSice  is  to  fue  z  fci.fa.  to  him  in 
pofleflion,  or  the  alienee.  Arg.  Pari.  Cafes  152.  in  Cafe  of 
Icach  Y.  Thompfon.*— Fitzh.  tit.  Scire  faciasy  pi.  2.  106. 

5.  Even  . 


nst        Xmdtitik*  f^m  CemtuMi,  an)  3|tieot« 

«?*r  k*"^  ^'  ^^^'^  ^^^^^  ^^  ^^^  ^^^  '^^"S  cannot  have  the  profits  froni 
Se  profiVs    *^  ^^™^  °f  ^^  alienation.     Arg.  Pari.  Cafes  152.  Ibid. 

but  only  from  the  time  of  the  office,  ajpd  no  precedent  can  be  found,  that  the  king  was  anfwcTed  of 
the  mefne  profits  before  the  office  found,  but  only  after  the  office,  and  fo  the  gutere  ia  Sta^df.  Pne- 
foj.  Reg.  tol.  34.  b.  is  well  rcfolved.    8  Rep.  i;o.  b.    Toqmfon's  Cafe. 


t  '3*  ]  (D)  jI^s  or  Grants,  &g.    of  Lunatipk,  confirmed 

or  avoided. 

* 

|.  "pEOFFMENT  is  made  to  A.  and  letter  of  attorney  to  B. 

•^  who  is  xh^rxfana  memorial  to  make  livery ^  which  after* 
wards  is  made  by  B.  beiitg  then  non  compos ;  yet  it  is  a  good 
livery ;  becaufc  it  has  relation  to  the  authority  before,  Cro.  Ey 
447.   Mich.  37  &  38  El^z.  C,  B.  in  Cafe  of  Jennings  v.  Bragg. 

2»  If  a  lunatick  or  non  compos  levy  a  fin/  of  lands,  the  5  years, 
begin  at  his  recovering  his  fenfes,  and  he  ihuft  bring  his  zQdotk 
within  5  years  after, .  and  in  pleading  he  ihall  fliew,  that  at  the 
time  of  the  fine  he  was  non  compos,  and  all  the  fpecial  matter; 
but  if  he  die  without^recoverlng  his  fenfcs.  Bis  heir  (hall  have  his 
aftion  or  make  his  entry  when  he  will ;  for  he  is  ep;cepted  out  tf' 
the  a5ly  and  is  bound  to  no  jtime.  So  of  b^inf  overia*  4  Rcp^  ^ 
125.  b.  Pafch.  1  Jac,  B.  R.    Beveriey's  Cafe. 

3.  After  20  years  and  2  purchafes  chancery  thinks  it  not  pro^ 
per  to  examine  a  non  compos  mentis,  and  difmiflcd  the  bilL 
Chan.  Rep.  40.  5  Car.  i.  Winchcomb  v.  Hall. 

4.  Th«  defendant  pleads  Tifine  /n;;V// by  a  lunatick ;  oycr-ruled 
in  Trin.  15  Car.  and  an  order  too  for  a  commiilion  to  examine 
whether  a  lunatigk  ox  not,  Toth-  167,  Sachevcrcl  v.  Bri* 
mington. 

5.  Voluntary  conveyance  to  defendant,  who  was  coufm  german 
equally  with  the  plaintiff,  by  one  that  was  not  lunatick,  but  onI| 
a  perfon  of  z  weak  under/landings  who  could  read,  and  taught  ^^ 
child  to  read,  was  fet  afide,  by  Finch  C.  2  Chan,  Cafes  103^. 
Pafch.  34  Car.  2.    White  v.  Small. 

»2  Mod.  6.  If  he  grants  a  renty  and  gKintee  diftrains  for  the  arrears, 

■nd  P^  ^'  he  may  bring  trefpafs,  per  Cur.  3  Mod.  310^    Thompfon  r. 

Leach. 
S.  C.  and  7.  Letter  of  attorney  or  bond,  by  non  compos  is  void ;  it  is  true 
TmoJ  311.  ^^  books  fay  generally,  that  his  deeds  or  bonds  are  not  voidj 
— •  s.  P. '  but  that  muft.be  underftood  as  that  the  obligor  cannot  plead  non 
It  being  efl  faElum  i  becaufe  it  appears  to  be  a  deed  fairly  executed,  but  it 
^"*lan5^"  ^'  ^^  ^^  force,  becaufe  of  this  latent  defcft  or  incapacity,  which 
and  in  view  the  law  requires  ihould  be  pleaded  and  put  in  ifl'ue  fpecially  ; 
•f  thecoun-  and  fo  are  all  his  aSls  in  pais ,  except  \i\%  feoffments  vrnd  livery  and 

the'  feoffee  filfi^i  ^"^  ^^^^^^  ^^^  ^"^7  voidable.  The  reafon  is,  becaufe  of 
might  have  the  rcfpcft  the  law  gives  to  a  feoffment,  on  the  account  of  its  * 
a.tcrwardi  a  folemnity  in  the  tranfmutation  of  a  freehold.    And  the  wn/  de 

mn 
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hon  compos  mentis,  which  fays  demjfif,  muft  be  underftood  of  t  confirma. 
feoffinent  or  a  fine.    Thole  being  the  ancient,  and  only  con-  [[Jj"  ^^  **'• 
Veyance  at  that  time;  per  Holt.  3  Salk.  301.  Hill.  9  W.  3.  of  reicj!^"' 
B.  R.  in  Cafe  of  Thonnfon  v.  Leach.  '  ^ith  war. 

rauty.- : 

C*mb.  469.    Thompfon  y.  Leach.  ^    '       la  Mod.  173.   S.  C.  and  P. 

8.  His  deeds  are  *  void,  becaufe  the  law  has  appointed  no  a£l  *  3  Mod. 
to  be  done  for  the  avoiding  them;  per  Holt.  3  Salk.  301.  3^o-S.  c 
Thompfon  v.  Leach. 

9.  The  heir  of  a  lunatick  need  ilot  have  ^fct.fa.  io  avoid  the 
fet^fmeni  of  bis  anceffai^  made  during  his  lunacy^  but  may  enter 
without  it  %  per  Holt  Ch.  J.  and  judgment  accordingly.  Cumb% 
468.  Hill.  10  W.  Q.  B.  R.   7  hompfon  v.  Leach* 

10.  The  king,  durhig  the  life  of  the  non  compos,  cannot 
9void  the  fecj^tnent  vntbout  a  Jet.  fai  Cumb.  466.  Thompfon  v« 
Iicach. 

11.  A  bii  will  not  lie  in  Caric.  to  perpetuate  the  teilimony 
of  witnefles  to  a  lunatick's  wi/iin  his  life  time  made  before  hii 
lunacy.    Venk.  R.  105^  Mich.  1682.   Sackvill  v.  .^ylcworth; 

12.  Kfettlement  hy  one  that  was  in  fa£t  a  lunatick,  though  iri  ^ 
other  refpe&s  it  be  reafonable  and  for  the  convenience  of  the  fa- 
mily, yet  it  ought  to  be  fet  afide  in  eqtiity  j  per  Wright  Ki  [   ^37  3 
Vcrn.  R.  412.  Hill.  1700^    Clerk  by  Committee  v.  Clerk«' 

13.  Kpurchafe  by  deeds,  fnes  and  recoveries  at  m  great  under^ 
^ui  fiom  one  that  was  a  lunatick,  (but  fofund  fo  afterwards) 
and  zjlated  account  was  fet  afide,  though  defendants  inliiled  on 
a  trial  at  law  ;  but  decreed,  that  defendant  be  allowed  what  he 
pro?ed  he  had  paid  for  the  ufe  and  benefit  of  the  lunatick ;  per 
Hafcourt  Ch.  2  Vern.  R.  678.  Hill.  1711.  Addifonpcr  Com- 
mittee V.  Dawfon,  Mafcall  &  al. 

14.  A  bill  was  brought  by  a  lunatick  and  his  committee,  to 
fet  aJGdc  Tifettlement,  which  had  been  obtained  from  him  by  the. 
defendant  before  the  iffuing  out  of  the  commijfton  of  lunacy,  butfub" 
fequent  to  the  time  wherein  by  the  commillion  he  "^z^  found  to  have 
teen  a  lunatick,  and  the  bill  charged  feveral  afts  of  infanity  and 
diftra£lion,  previous  to  the  making  of  the  fettlemeiit,  and  the 
iffumg  out  of  the  commiffion ;  and  charged  likewife,  that  tho 
tommii&on  of  lunacy  was  flill  in  force.  To  this  bill  the  de- 
fendants demurred,  for  that  it  was  again  ft  a  known  maxim  of 
law,  that  any  perfon  Ihould  be  admitted  to  fultify  himfe/f;  be- 
caufe, during  the  continuance  of  the  lunacy,  he  cannot  be  fup- 
pofcd  to  know  what  he  did :  but  ray  Ld.  Chancellor  over-ruled 
the  demurrer,  and  faid,  that  rule  was  to  be  underwood  of  aHs  by 
the  lunatick  to  the  prejudice  of  others,  that  he  fliould  not  be  ad- 
mitted to  excufe  himfelf  on  pretence  of  lunacy  ;  but  not  as  to 
»fts  done  by  him  to  the  prejudice  of  himfelf  5  befides,  here  the 
committee  is  likewife  plaintiff,  and  the  feveral  charges  of  lunacy 
are  by  him  in  behalf  of  the  lunatick ;  and  it  has  been  always 
Ittldj  that  the  defendant  muft  anfwer  in  that  cafe ;  and  fo  he 

was  " 
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was  ordered  to  do  here^  though  the  fettlement  was  not  unret* 
fonable  in  itfelf,  being  to  limit  the  eftate  in  queftion  to  the  de- 
fendants, the  uncles,  in  cafe  of  failure  of  ifTue  male  of  the  lu« 
natick,  with  power  for  the  luaatick  to  charge  the  fame  widi 
confiderable  portions  for  his  three  daughters,  and  a  power 
of  revocation.  Abr.  £qu.  Cafes  279*  Mich*  1729.  Ridler  t. 
Ridlen 


(D.  1)  AQi.   Avoided*    How^  and  hy  whom. 

i«  T  N  trefpafs  the  queftion  was,  if  a  man  make  a  feoffment^  if!»g 

**'  non  sompos  mentis,  whether  he  may  enter  or  not,  and  if  he 

cannot  enter,  whether  his  heir  may  enter,  and  per  Lalcon,  Afh« 

ton  and  Prifot,  he  who  made  the  feoflfment  cannot  enter ;  for  he 

cannot  difable  himfelf ;  neverthelefs,  per  Prifot,  the  reafon  is, 

becaufe  he  cannot  know  in  his  fanity  what  he  did  when  he  was 

non  compos  mentis ;  and  the  opinion  of  sdl  the  Court  was,  that 

a  Toxajball  not  drfeat  a  feoffment  made  by  himfelf  when  he  was 

non  compos  mentis^  though  he  returns  to  his  fenfes,  and  this 

neither  by  affion  nor  by  entry  ;  but  per  Cur.  bis  heir  may  enter* 

Br.  Entre  Cong.  pi.  47.  cites  39  H.  6.  42. 

#Afg.Godb.       2.  A  non  compos  cannot  fiultify  himfelf;    but  the  *  king 

4^ep?i?6.  (during  his  cuftody)  and  his  \heir  (after  nis  deceafe)  for  the  in- 

b.  and  faith',  heritancc,  and  executors  for  a  teftamentaiy  eftate  (hall  amd  re- 

^f '  *A"f  **  fpeclive  afls  in  the  country  of  non  compos  mentis,  ideot  or  lu- 

S/ftamtc    »»'»^'^-    Jenk.  40.  pi.  77. 

of  preroga. 

tiva  regis,  and  not  of  any  right  remaining  in  the  non  eompos*  who  made  the  fiBoflTmeat— f  S.  P. 
as  to  the  father*  but  the  heir  after  his  death  may  avoid  the  feoffment  of  his  anceAor ;  for  it  \ff»  dt* 
fcetiditjus^  though  the  father  had  not  aright  in  his  life  time.     Axg.  Godb.  302,  P<fch.  21  jac  \m 
ihe  Exchequer  Chamber,  in  Cafe  of  Sheffield  v.  RatcliC 


C  i3«  ]  (D.  3)  Other  Matters. 

I.  T  N  the  cafe  of  an  ideot  the  Court y  ex  ailenfu  partium,  dif- 
^ '  pofed  of  2XiA  fettled  his  land  in  fuch  manner  as  he  Ihould 
not  fell  it,  but  to  his  younger  brother.     2  Bulf.  320.  Hill* 
12  Jac.    Requifli  v.  Requifti. 

2.  An  ideot  is  maintainable  by  the  parijb  where  the  father  is 
fettled,  not  where  bom.  2  Salk.  427.  Mich.  11  W.  3.  B.  R« 
Hard's  Cafe. 

3.  Fools  and  madmen  are  tacitly  excepted  out  of  all  law  what- 
focver.  Per  Holt  Ch.  J.  Carth.  483.  Pafch.  11  W.  3.  B.  R. 
London  City  y.  Vanacker. 


(E)  Biv 
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(E)  How  the  Lunacy  fliall  he  trleJ^  and  what  is  a 

good  Return^ 

I.  A    SufpcAcd  to  be  lunatick  heretofore,  now  becomes  in  the  And  if  h^ 

^^  fame  condition  upon  kis  arraignmenthj  covin,  or  other-  *»*  f!?"^^!*" 

wife  m  reality.    Refolved,  that  an  inqueft  be  impanelled  to  in-  ^ril/JtaJ/^i 

quire  if  it  was  of  malice  or  not.     Savil.  50.  Somerviirs  Cafe,  deferred  till 

Refi^lTcd,  if  he  (hall  he  found  lunatick  by  coving  there  being  a  dif-  ^  ^m  ^^ 

fimuiation,  he  fliall  be  tried  upon  the  principal  matter,  and  not  ,^^^  "*^ 

condemned  to  pain  fart  (5*  dure,  as  in  cafes  of  felony.  But  if  he  it  wai  M\j 

will  not  anfwer  direftly,  being  of  found  memory,  he  (hall  be  *"**  »^^ 

condemned  upon  a  nihil  dicit,  and  notwithftanding  he  fliall:  have  "^^J^  *^^ 

judgment  which  pertains  to  high  treafon,  and  not  be  put  to  pain  if  he  had 

forte  &  dure.  Savil.  c6.  Somerville's  Cafe.  p»"ded  ^m 

•^  general  iJguM 

Ma  nip.  that  if  after  he  (halt  come  upon  evidence,  and  notrpeak  diredUyi  yet  he  Hiall  not  betake^ 
iuoaiicki  io  as  much  as  he  has  anfwered  dire^y.     Savil.  57.   S.  C. 

2.  A  motion  was  that  a  lunatick,  being  by  his  confinement 
become  of  found  mind,  might  be  infpeBedy  and  make  a  fettlement 
rfhij  eftate.  But  North  K.  refufed  to  make  any  order  m  it,  but 
direded,  that  if  he  made  any  fettlement  of  his  eftate,  it  fliould 
be  done  before  the  juftices  of  the  C.  B.  by^//#,  that  fo  they 
might  examine  and  infpedl  him.  And  that,  as  he  was  now 
found  a  lunatick  on  record,  they  fliouki  reply  to  it,  that  he  was 
now  reftored  to  his  underftanding,  that  fo  iffia  might  be  taken  # 
upon  it  J  and  tried  in  C.  B.  Vem.  R.  155.  Pafch.  1683.  Anon. 

3.  A  fpecial  return  was  made  to  a  commiiSon  of  lunacy, 
wUch  was  filed  ;  but  Ld.  Chancellor  faid,  he  mufl  he  found  either 
nutd  or  not  mad;  and  if  the  return  had  not  been  hied,  it  had 
been  no  return ;  but  fince  it  is fUed,  it  mufl  he  quafhedy  and  an 
olias  commiffion  go,  Sel.  Ch.  Cafes  in  Ld.  Kill's  time.  47.  Trin, 
II  Geo.  I.    Freak's  Cafe. 

(E.  2)  Office  found.    Of  the  finding  an  Ideot,  and 
ivhojhall  be  faid  an  Ideot,  &c. 

1.  A    Writ  may  be  awarded  to  the  efcheatWy  or  to  iktffjeriffof 
**•  the  county  where  fuch  ideot  refides,  both  to  examine  him, 

«fu/alfo  to  inquire  h  J  a  Jury  &c.  of  fuch   ideot y  and  of  hU  lands 

fstc,   Dalt.  Juft.  94..  cites  Fit2.  232,  233.    Stamf^  foL  34.— 

Regift.  126.  267. 
2.  But  there  can  be  nofeifure  of  the  lands  &c.  without  an  office  [    1 30   ] 

firft  founds    Ibid,  cites  Stamf.  55.  DaU.  juii. 

9'.    cites 
I  Hep.  170.  aod  Stanf.  34.  Jer  by  the  office  U  apftan  of  record  that  the  lung  has  a  right  toftttt 
lbs  land. 


.# 


i3^  lLttnaticl>BonCom]iotf,ati(,i^. 

^  3.  A  pcrfon,  who  was  prefentcd  for  zn  idcot  in  the  time  of 
!Ed ward  6th.  could  %uriu  letters  and  acquittances  and  fuch  likci' 
and  therefore  was  adjudged  an  untbrjjfi;  tut  Ho  ideot^  Br.  Ideot,' 
pi.  4.  cites  Brent's  Cafe. 

4.  Though  a  man  be  found  an  ideot,  yet  he  oiight  to  be 
txaminedty  tie  cduncil^  Or  ocherwife  he  fliall  not  be  bound  by  the 
inquifition  5  per  Dyer.  t)aL  95.  pi.  19.  15  Eliz.  in  Brent's  Cafe. 
^?^8'\  fc  ^*  When  a  man  is  found  ideot  a  nativitate  by  office  found,  he 
inquifithM^  that  is  fo  found  (falfely  as  is  fuppofed)  may  come  ihperfon  into  the 
that  \.  K.  chancery  before  the  chancellor^  and  pray  tha^  beford  him  and  fuck 
is  «n  ideot,  juftices  and  fagc^  of  the  law  as  he  fhall  call  tojiim  (and  mre 
Irmv^/a^ie*  ^^^^^^  ^^^  council  of  the  king)  he  may  be  examined  if  he  be  an  ideot 
in  fuch  or  no,  or  his  friends  may  fue  a  writ  out  of  the  chancery  retum- 
tnaan^r,  able  there  to  bring  him  into  the  chancery  ihid<  coram  nobis  ist 
cvHt  M^/Ae  ^^^^^^  nofiro  examinafid'j  and  if  it  be  found  on  fudi  examination 
•baneery,  that  he  is  no  idcOt,  the  office  thereof  found,  and  all  the  exami- 
^  P^^y  nation  which  had  been  made  by  force  of  the  writ,  or  commiffion 
he  Ixamfm^  ^^  ^^^  l^^^gj  }^  Utterly  void }  Without  any  traVers  or  monftransof 
vi^  and  the  rieht,  or  other  fuit.  9  Rep.  31.  Mich.  33  &  34  £liz.  in  Cafe 
tri^ijbuiike  of  the  Abbot  of  Strab  Marcella. 

wpon  exami- 
nation :  and  if  he  be  found  an  IdeM  upim  the  examination,  or  no  ideot ,  it  is  peremprtory,  as  held 
theret  and  thej  will  examine  him  if  he  can  count  to  zmd.  or^f  he  kn^wt  ^uho  tvai  hit  fmtber,  or 
mother*  or  bis  oxun  age^  or  the  days  i  of  the  ^ujeek,  &c.  And  if  he  can  undcrftand  the  leteen,  and. 
read  by  inftruBion  of  otben^  then  it  feenu  that  he  h  not  an  ide6t.  Bf.  Ideot,  jfl.  4.  civs' 
f ,  N.  B.  233.  (B). 

6.  Inquifition  of  ideocy  taken  and  melius  inquirendum  upon  it) 

fee  Ley.  25.  Pafch.  8  Jac.  Darwin's  Cafe. 
Br.  Efchete       7.  A  man  deaf  and  dumb  from  his  nativity  is  non  compos; 
^  fecus  if  by  accident ;  but  one  deaf^  dumb  and  blind  hj  accident  is 

non  compos.     D.  56.  13.  marg.  cites  a  reading  by  Wakerxnf 

Header  in  Lincoln's-Inn  1626. 


V     (F)  Forfeitures  by  Lunaticks*- 

A  Seifed  of  an  efiate  of  inheritance^  part  whereof  was  held  of  the 
^^*  late  queen  by  knights fervice  in  capite,  diedfeifed  thereqf,  letro^ 
ing  B.  his/on  and  heir  of  full  age  a  lunatick ;  all  which  was  found 
by  office,  and  the  government  of  the  faid  B.  his  manors,  lands' 
&c.  were  granted  by  the  faid  queen  to  J.  S.  by  indenture,  ^o 
with'  the  rents  iffiies  and  profits  thereof  maintained  the  faid  B. 
his  wife,  children,  houfe  and  family,- accord&ig  to  the  covenants 
of  the  faid  indenture ;  and  the  queftion  was,  whether  the  king* 
Ought  to  have  any  mean  rates,  as  the  cafe'ftandech  ?  It  was  re*' 
folved  by  the  Ch.  Judices  and  Ch«  B.  MountagUe,  Hobart,  an<f 
Tartfiqld,  that  the  king  ought  not  to  have  any  mean  rates  of  the 
lands  of  the  faid  B.yir  want  of  fuing  livery  by  the  faid  B.  For 
that  the  faid  B.  at  the  time  of  .  the  death  of  A.  his  father,  was^ 
and  yet  remains  a  knatick|  &  mentis  fuse  nott  compos,  and 
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Aerebjr  difabled  to  tender,  or  fue  a  livery ;  whereupon  a  decree 
\Rras  had  accordinglji  Ley.  56,  57i  Pafch.  15  Jac»  Mctcaifv* 
Barringtcm. 

(G)  Punt/hablei     tn  what  Cafes*  C  140  ] 

l-ONE  non  compos  mentis  cannot  io  fitony^  but  maybe  The  King 
^^  attaint  oftreafon^  and  if  he  makes  a  feoffment  in  fee,  and  ^"^  j|]2^ 
docs  treafon,  is  this  not  given  to  the  king  j  but  if  h'e  be  *  dif-  ment;  per* 
feifed,  the  king  fhallhave  the  land*    Arg.  a  Roll.  R.  324«  cites  Corcatry. 
4  Rep.  124.  Beverly's  Cafe.  ^\\^^* 

Codl>.  316.  Aug.  in  Sheffierd  and  Rivldiff's  Cafe.    S  P. *  BccauTe  the  part/ himfelf  had  4 

xi^t  of  ^otiy,  #hich  is  given  to  (he  King.    Atg.  Godb.  316. 

i.  If  a  iunatick  hurts  a  man^  he  (hall  be  anfwerable  in  tt'efpafs^  *  Pi-  C. 
though,  if  he  ♦  kills  a  nian,^it   is  not  felony.      Hob.  I34-  ,\^;tJ^Bfl 
Pafch.  14  Jac.  in  Cafe  of  Weaver  v.  Ward.  vtrly*iCaf«I 

3.  If  art  infant  ot  Iunatick  commits  a  trefpafsy  they  fliall 
tvXwtx  it  in  damages.  Arg.  la  Mod.  33 2«  Mich.  11  W*  3.  in 
Cafe  of  Mafon  v.  Keeling; 

(H)  Offences  by  others  iri  ref*ped  of  the  Lunaticki 

&c.  punijhed.     Htm;^ 

t.  TDEO^feme  has  Iflue  By  her  bairoh,  arid  ofEce  is  found  5  the  \ 

'^  baron  mall  not  be  tenant  by  the  curtefy  j  becaufe  his  tide  is 
Over-reached  by  theofiLcCi     Arg.  2  Kbll.  Ri  322. 

2.  Forcibly  taking  away  a  Iunatick  under  commitmetit^  and  ^-  £<!«:  R. 
marrying  ber^  is  a  coiitempt  for  which  chancery  will  commit  the  ,05^"°* 
perfon ;  but  if  the  marriage  is  afterwards  held  good  in  the  Spi-  s.  C.  —1 
ritual  Court  (as  it  may  be  by  being  confummated  in  one  of  her  lucid  Ch.  l|rcc, 
tntervats)  and  upon  infpe£libn  it  appears  that  flic  is  reftored  to  ^^^'   g  ^^* 
her  underftanding,  the  hufl)and  fhall  be  difcharged,  and  the  — Themar« 
tomoiiflion  of  lunacy  vacated^     Alin  Equ.  Cafes  278^  Trin.  "a«i  tho* 
170a.  Aftcr's  Cafe.  .  ^^,1?,- 

Id  the  commitment  of  the  Iunatick;  per  Lord  Wright.   Ch.  Free.  103.  Trin.  1702.    Mn.  Aih't 
Caie.  ■  *■     And  faid  it  wu  To  held  in  Fane's  Cafe. 

• 

3.  In  cafe  of  a  marriage  with  a  feme' lunatict,  chancery  or- 
dered all  d^eds  and  tccurities  relating  to  her  fortune y-  and  all  her 
jewels  to  he  lodged  viitD  one  of  the  maflersy  in  order  to  feCure  fome 
prorifion  for  her,  if  flie  (hould  iurvive  her  huiband,  and  alfo 
lor  children,  if  any.  Cb.  Prec  412.  Trin.  x  Geo.  i.  Packer 
t*  Windhani. 

V^fc.  XV4  N  4.  ^ni 


140  lundttcH,  leon  Compos,  ant^-^jdeot 

s.  c.  cited      4«  And  for  this  contempt  Mr.  Packer  the  hufband,  and 
Rcp^Ti I     others  concerned  in  procuring  the  marriage  were  committed  to 
!  in  Cafe  of  the  Fleet.    Ibid* 

Eyer  ir.  the 
i  Counteis  of  Shaftibury. 


k 


5.  An  information  was  againft  one  for  being  the  contriver  (f% 
marriage  of  an  ideot  that  had  lands  of  inheritance.  9  Mod.  98* 
Mich.  1 1  Geo.  i.   Smart  v*  Taylor* 

6.  A  commiflion  of  lunacy  was  granted,  and  the  perfons  who 
had- him  in  their  cuftody  were  deflred  to  produce  him,  which 
they  not  doing,  the  Ld.  C.  Parker  made  an  order  for  producing 
him.  Afterwards  on  his  not  being  produced,  the  ivtfe  of  the 
lunatick  was  ordered  to  attend,  and  it  appearing  by  affidavits 
that  ihe  had  been  with  him,  and  was  injirumental  in  removing 
him  fo^om  place  to  place  to  evade  his  being  produced^  his  lordfhip  or- 
dered her  to  be  committed  to  th/  Fleets  though  foe  was  an  Irifo 
peerefs^    Wms's  Rep.  701.  Triri.  1721.    Ld.  Wcnman's  Cafe. 


C   141  ]  (I)  Lunatick*     hard  or  Copyholder. 

!•  J  ORD  of  a  manor  bein^  lunatick y  may  by  hh  forward^ 
-^  whom  before  his  lunacy  he  had  cbnftituted  for  life,  grant 
copyhold  eftatcs  according  to  the  cuftom,  whether  for  one  life 
in  pofleffion,  or  one  life  in  pofTeflion  and  another  in  reverfion ; 
but  the  committees  cannot  grant  any  copyhold  eftate.  But  by  way 
of  caution  it  was  ordered  chat  he  (liould  grant  none  without  die 
privity  of  the  committee^,  nor  before  the  Court  was  acquainted 
therewith,  and  gave  warrant  for  the  granting.  Ley.  27.  Trin. 
9  Jac.    Blewitt's  Cafe. 

2.  Lord  of  a  manor  cannot  commit  or  difpofe  of  the  cepybold 
of  a  lunatick,  without  fpecial  cuftom.    Hutt.  17.   AncMi. 


(K)  Lunatick  and  Trtt^ee  enabled  to  transfer. 

* 

1.  Stat.  4  Geo.  2."pNa£ls,  'Biat   it  foal!  be  laivful  for  per/one 

cap,  lo.yi  I.  being  ideot ^  lunatick y  or  non  compos  mentiSf 

or  for  the  committees  offuchy  in  their  namcy  by  direHion  of  the  Lord 

Chancellory  by  hn  order  made  up§n  hearing  all  partiesy  on  the  pai* 

tion   of  the  perfons  for   whom  fuch  ideotSy  £5*r.  foall  be  feifed  or 

poffejfed  in  trujty  or  of  the  mortgagors y  or  the  perfons  intitlea  to  the 

monies  fecured  upon  any  landf  whereof  fuch  perfons  being  ideoty  t^c. 

Jhall  be  feifed  or  pojpjfed  by  way  of  mortgagCy  or  of  the  perfons  intitled 

to  the  redemption  thereof y  to  convey  fuch  lands  as  the  Lord  Chancelbt 

/hall  by  fuch  order  direBy  and  fuch  conveyance  foall  he  good. 

5.  2*  Such  perfons  being  ideoty  ^c^  and  only  trt^ees  or  nurt^ 

gagees^ 


ittnatici)  Ban  Compos*  ann  fDeot  141 

gdgeeSf  or  the  committers  offuch  may  he  impnvered  and  compelled  by 
Jttcbordtrto  make  fuch  conveyances^  in  like  manner  as  truftees  or 
martgagees  qJ fane  memorym  • 

(L)  Pleadings. 

}.  t  T  was  found  by  inqueft  of  the  ofl^ce  returiled  in  chancery^ 
''-  that  W.  N.  was  fdfed  of  certaih  manors,  and  held  them 
of  the  king  in  chief,  and  died  feifed,  and  the  tenements  de» 
fcended  to  R.  a  natural  fool  from  his  birth,  as  fon  and  heir,  and 
that  N.  held  the.  tenements;  upon  which  the  kine  fued  ^/cire 
facias  againft  N.  to  fay  why  the  land  Jbould  not  be  Jeifed  into  his 
iunds,  for  the  ideocy  of  R.  who  came  and  faid,  that  R.  fuch 
a  day  releafed  ail  his  right  to  the  pofTeflion  of  M.  then  tenant 
of  mt  land ;  at  the  time  of  the  makinz  of  which  deed  R.  was  of 
good  memory;  which  M.  infeoffed  him,  abfque  hoc,  that  R. 
wa  a  natural  fool  from  his  birth ;  and  it  was  not  denied,  but 
that  the  ter-ienant  may  traverfe  the  office  in  this  form,  and  after 
they  pafled  over  to  another  matter,  viz.  the  alienation  without 

ficcncc  ♦ Br.  Ideot,  pi.  2.  cites  20  Aff.  2.  n^?*^^ 

2.  Office  found  that  J.  S.  died  feifed  of  fuch  land  by  gift  in  ^ 
tail  made  to  him,  which  defcended  to  W.  his  fon  and  heir^ 
who  was  an  ideot,  and  N.  came  and  traverfed  the  office^  and 
made  title,  abfque  hoc  that  the  faid  J.  S.  was  feifed  prout, 
&c.  the  day  on  which  he  died,  and  it  was  found  againft  the 
ling.  And  by  Hufley  and  Fairfax,  this  cafe  of  the  ideocy  is  not 
like  to  the  cafe  of  the  ward  of  the  land  and  heir ;  for  there  the 
king  fliall  be  anfwered  as  to  the  tenure ;  but  in  cafe  of  the 
Ucot,  the  kingjball  be  anfwered  only  as  to  the  poffejfton  ;  for  if  an 
i<leot  has  title  to  the  land  by  entry,  or  by  aftion,  if  he  has  it 
not  in  pofleOion  yet,  the  king  fhall  not  have  it ;  and  fo  judgment  C  '4^  3 
was  given  upon  the  traverfe  ^  for  the  iflue  was  upon  the  pof- 
feflion,  to*  non  referty  whether  the  ideot  has  right  or  notj  if  he  has 
"^P^Ji/Jion, quod  nota.  Br.  Ideot,  ph  3.  cites  i  H.  7.  i8.  &  19. 


as^ditxtimz. 


(A)  To  whom  it  appertains. 


[1.  T  F  leffee  for  life  or  years  cuts  timber  orproftrates  the  houfes  di^  Roll.  R. 

^  miftdy  the  Icflbr  ftiall  have  the  timber ;  for  the  Icflor  has  *  ^i*  ^-  ^* 
4c  gcncrid  owncrfhip  and  property  in  the  inheritance  in  the  b.-3ii  if  i 

N  2  timber. 


i4i  (0mtOint 

% 
haufe  U     timber.      Co.  ii4  iU  h*    Bowles's  Cafe and  *  Lifwd'i 

JtiMg    JoWt    pi-     ^ 

and  Ujfee 

Iclls  the  timber*  it  is  not  waft  ;  for  after  the  deje^ion  (of  which  he  is  ezcufed  by  reafoQ  of  the 
tempeft)  the  tlwtbtr  is  hfcomt  a  ebatiU^  of  which  no  waft  can  be  committed.  2  Roll.  Waft  (E.) 
pi.  3 1,  cites  29  E.  3.  3 J.  Curia.— As  it  feems  it  ia  fo  to  be  intended.  Ibid,  cites  40  AC  li^^ 
*  1 1  llep.  4S. 

Wm.  327.  [2.  If  Icffee  for  life  or  years  atts  timber  trees^  and  harles  them 
^  ^  F^C  ^''^  carries  them  away  itnmediatchy  yet  they  belong  to  the  Icflbr 
•a-Cro.  C.  wbo  has  the  inheritance  ;  for  they  arc  parcel  of  the  inheritanct^ 
142.  s.  C.  and  the  leflbr  may  have  trover  and  converfion  for  them,  though 
^T^5  '^g^  Jie  never  feifcd  them  before  the  carrying  them  away,  and  that 
get's  Cafe  '  the  leffee  carried  them  away  immediately  after  the  cutting  and 

And  lelfor    barking,  fo  that  all  svas  but  one  intire  afl between  Bertii 

MiHnchM-  *"^  ^^'■^>  adjudged  upon  a  fpecial  verdia  in  B.  R.] 

eery*  becaufe  it  n^y  be  impofliblc  to  difcover  the  Ta!utf «  that  being  in  the  pofleflioo  of  Um  that  aft 
it ;  per  Ld.  Ch.  Macclesfield  ;  and  that  in  fuch  cafe,  where  there  ^re  trees  blown  down  by  the 
Aorm*  and  frreral  tenants  for  life,  with  remainder  to  their  firft»  Sec.  fon  in  tail,  but  neiiher  of 
them  haring  any  fon,  the  timber  was  decreed  to  th^frfi  remitliidcrman  in  taiL  %  Wms's  Rep.  14I> 
Mich.'i72.4-  cites  ic  as  the  Cafe  of  the  Duke  of  NewcafUe  v.  Vane. 

So  whtre  [3,  If  -i,  feoffment  be  made  of  land  to  the  ufe  of  K.  for  life^  die 
"'^nSr  U-  remainder  to  the  ufe  of  his  i,  2,  3,  and  other  fons  in  tail^  ther^ 
mited  10  the  mainder  to  the  ufe  cf  B.  for  life,  the  remainder  to  the  life  of  Ins 
firft,  &c.  I,  2,  3,  and  other  fons  in  tail,  and  after  B.  has  iffue  C.a  fon^ 
fon  of  B.    ^jjcj-cby  he  is  tenant  in  tail  in  remainder,  aitd  after  A.  nothav' 

inuilmale,    ,  /  .  '  ,    , 

the  remain-  tng  any  fon  cuts  timber  trees  ^  and  tlicn  Jells  part  ot  the  timtJCf 

derwas  fur-  coming  ofFthe  trees,  and  after  C,  feifes  the  refidue  of  the  timber 
^V'"»?*  coming  off  the  trees,  and  A.  refeifes  it,  C.  may  have  trm'cr  and 
D.  and  the  convcrfion  again  ft  A.  for  all  the  timber ;  for  the  mere  property  of 
hein  ojtheif  the  trees  is  in  him  %vho  has  the  immediate  inheritance  of  the  land  dt 
^^J't9  l^^^'^^^  if,  '^^  cutting  cf  them.  And  though  the  remainder  for 
tb4  fecfftr  life  to  B.  is  an  impediment  of  an  adion  of  waft  during  his  life, 
in  fet^  and  yet  it  is  not  any  impediment  to  C.  as  to  the  property  of  the 
fcid*ofoiw  ^^^^^»  being  fevered  from  the  land,  which  B.  cannot  have  for 
and  C.  died  tlic  debility  of  his  eflfttej  and  the  poffibility  of  the  eftatc,  which 
wtboMt       may  come  to  the  fon  of  A-  if  A.  {hall  have  any  fon,  is  not  any 

(^"''iT^'u'^I  -impediment,  inafmuch  as  it  is  a  mere  pq/Jibilitj^  which  perai* 
by  the  heir        ^  m,  ,  *  .  t-        •     1    ^\-ti  •    1    *^ 

of  the  fe-  venture  never  will  happen,  and  is  nothing  m  law  till  it  happens, 
oflfor,  as  to  and  may  be  deftroyed  by  the  feoffment  of  the  leflce.  Midi- 
[  '43  ]  24  Car.  B.  R.  between  Uvedale  2Lnd.  Uvedale.  Adjudged  upon  a 
one  moietyof  fpccial  verdlft.    Intratur  Tr.  23  Car.  B.  R-    Rot.  694.] 

the  premijfei 

had  the  fiift  eftate  of  inheritance ;  A.  having  cnt  timber  foH  it,  and  the  Heir  of  ilte  fcoftbr  btootktj 
his  bill  for  an  account  of  a  moiety  cftbe  tin:her.  And  Ld.  Ch.  Micclc.rie'.d  h.'id,  ihat  the  rie^«  1*- 
longed  to  thefe,  who  at  the  time  of  its  being  fevere«I  from  the  fresiioid  were  Ici'-d  of  (hebnt  c!h» 
of  inheritance,  and  that  the  property  becomes  vsilii  in  rlicm,  a.^J  his  l):'J{h:p  thought  the  hi:I  iar, 
an  account  proper,  in  order  to  oifcovcr  the  valur,  and  that  A-  the  deJL-ndarit  was  not  to  he  allo^eii 
what  monev  he  had  hid  out  in  timber  for  repair?,  fince  his  felling  Ihewedt  ^uo  animohc  cat  it  | 
down.     2  Wms's  Rep.  idc  Mich.  1724.    Whitfield  v.  Bcwii.  ^  I 

So\ftfkjMtforiife!f'ii'-'tfirjfatr,  excepcln^  thetimber^  &c.  ^tii  leffee  for  ytmri  ajfi^  ku  kt^\ 
U  remcind'n'.ati  infcy  i.c  :n  remainder  cannot  fell  any  trees,  though  liC  may  cany  away  a«y  th*j 
were  felled  be foce.  '  L*-:  zo.    Sir  A ikn  Percy's  Cafe. 


Tenant  far  lifit  remainder  for  iife^  remain  Jer  in  fee ;  Mnant  for  life  cutstimbtr;  die  property 
Wlongs  10  remamderm&n  in  fee.  5  Rep.  76.  b.— And  he  may  feife  them,  though  he  cannot  brin^ 
»diofl  of  waft  during  the  mefne  remainder  for  life.     Allen  81.    Udall  v.  Udall. 

4.  If  trees  are  blown  down  by  this  wind,  quaere,  if  leflec  (hall  Leifcrnitll 
not  have  them  ?  For  44  E.  3,  in  waft  it  is  ruled,  that  leflbr  fliall  f^J^,,^'^' 
not  have  waft  or  trover  for  them  againft  leffec,  if  he  rakes  them.  AnderfS? 

D.  90.  b.  9.  4  Leo.  16^^. 

Lewknor'^ 
Cafe. — 143.  Arg. — IFindfalli^  which  have  timber  in  them,  belong  to  thofc  in  revcrfion  ;  but  if 
i9tardxy  which  have  no  timber  in  them,  theii  tenant  for  life  may  have  them.    Mo.  %\%.  Couil« 
tefs  of  Cumberiaad'»Cafe.^HQU  R.  18 1.  S.  P.   Bowles  v.  Berrie. — ^4  Rep.  61.  0.    HerUcken- 
dcn'sCafc. 

5.  If  the  timber  be  carried  off  into  another^s  landy  and  hewed  out  ^«'  if  A« 
or  cut  into  boards,  leflbr  may  tate  them.   Mo.  1 9.  '^^*  "® ^ , 

land,  QT  if  a  Ibonfe  is  made  of  the  tiqdber,  it  is  otherwise.    Qu.  Mo.  Z9, 

• 

6.  If  leffee  covenants  to  repair,  and  the  groundfels  are  rotten^ 
he  may  cut  timber  to  repair  them.    Mo.  23.  pi.  8o* 

7.  if  leffeefir  years  without  impeachment  of  waft  cuts  trees, 
and  leaves  them  pn  the  land,  and  dies,  his  executors  fhall  have 
them,  and  not  the  leflbr,  '  Arg.  4  Le.  139. 

8.  Birches  in  fuch  countries,  where  they  are  neceflfary  for  ufe 
in  building,  are  timber,  and  belong  to  the  inheritance,  and  not 
CO  tenant  for  life.    Mo.  812,    Countefs  of  Cumberland's  Cafe. 

9.  Feme  tenant  in  tail  after  pojfthilitj  without  impeachment  of  4  R«p-  ^t- 
wajl  by  force  of  the  claufe  (without  impeachment  of  waft)  fliail  J^"**5^*;"* 
have  timber  of  houfes  blown  down  by  the  wind,  and  trees,  and  Contra.*  ^' 
when  they  are  fevered  from  the  inheritance,  either  by  adl  of  the 

pany,  or  the  law,  and  become  chattels,  the  entire  property  of 
them  is  in  the  tenant  for  life,  by  force  of  the  laid  claufe* 
II  Rep,  84-    Lewis  Bowles's  Cafe, 

lo«  If  a  houfe  falls  per  vim  ventif  tenznU for  Jife^  years,  in 
dctver,  by  curtefy^  &c.  have  z  fpecial property  in  the  timber,  to  re-* 
build  fuch  a  houfe  with  the  timber,  as  the  other  was,  for  his  ha- 
bitation.    1 1  Rep.  82. 

II.  If  leflbr  grants  that  lejfeemay  do  waff^  he  may  convert  to 

his  own  ufe.     11  Rep.  83.  in  Lewis  Bowles's  Cafe. Cites 

3  Ed.  3.  44.  a.  b.    Walter  Idles's  Cafe. 

J  2.  If  trees  are,  arida,  leflee  {hall  have  them  5  for  then  they 
are  fuel.     Arg.  Roll.  R*  1 8 1 . 

13.  Abfque  impetitione  vaJH  gives  a  power  to  fell  and  fell.  "Rep. ?i. 
R0II.R.  183,  184.  .Bowles  V.  Bqrrie.  \  ^'^? 

o^  -t  ^  B0WLSS*S 

Cafe.  ace.  But  4  Rep.  63.  Her  lacks  ndsn's  Cafe  is  that  tenant  for  life  difpuoiihable  of  waft 
ikall  not  have,the  trees,  ^rj^.  %  Roll.  R.  ^^^,^B\it  a6/fue  impeltitione  vafti  per  aliquod  Srrve  dt 
^mJIb  difcharget  only  the  aftion,  but  doth  not  give  the  property,  aj&d  the  leflbr  after  the  cuiUog  may 
ftife  the  trees,     n  R«p.  82.  b.  Lewis  Bowie's  Cafe. — Co.  Lite.  352,  »-o. 

Sec  '2Lrf  CSf,  Cillflff,  and  other  proper  Titles. 


N  3  fl^agffitate. 


H4  iS^aQiUxm..  iS^atl^em. 


^asiSrate. 


(A)  His  Power. 

I.  AJAyor  or  magiftratc  xci2rf fend  for  any  to  examine  him,  and 
^^  is  not  bound  to  (hew  the  caufc  in  his  warrant,  nor  is 

It  ncccflary  for  the  officer  to  know  the  Caufe.  Cro,  J.  8i ▼• 

Bowcher. 

2.  A  contempU^us  carriage  and  behaviour  to  a  magiftratc  is  a 

breach  of  the  good  behaviour,  and  he  to  whom  fuch  affront  is 

offered  may  bind  to  the  good  behaviour,    or,  if  he  has  no 

fureties,    commit  him  till  he   find  fome;   per  Holt  Ch.  }« 

Farr.  29.  the  Queen  v.  Rogers- 


fSpaigem. 


Fo'.  iia.  (A)  What  (hall  be  faid  a  Maihcm. 

I  Lej- 139,    [i.  A   Maiheih  may  be  committed  In  cutting  off  my  fngerL 

or    nofe  — 

X  Jo  iS  — So  knoclcing  out  <m%*%fin  teethe  putting  out  one's  eye,  &c.  it  is  otherwife  of  koockinf 
out  his  gnndhrg  tftth,  cutting  off  one's  ear,  nofe^  See.  for  thcf'e  are  but  deformitiet  j  formaiiM'' 
the  wrongful  fpoiiing  of  a  member  defeniive  in  fight.   Fin.  Law.  8.  204. 

[2.  A  maihcm  may  be  committed  in  cutting  oSmyfittgernrxt 
to  the  little  finger.     28  E.  3. 94.  per  Seaton.] 
I  Le.  139.       [3,  So  a  maihem  may  be  committed  in  cutting  off  any  of  my 
,^*^V^  Fe):  frtgers.     28  E.  3.  94.  per  Seaton.] 

rcn.— cites  28  E.  3.  54.  per  Stone. 

S.  P.  So  of  •    4.  Any  hurt  to  a  man's  body,  thereby  he  is  rendered  *  A/r 
jua^'^ik^  fli/f  infightings  as  the  cutting  off,  difablingor  weakening  a  hand 


or  finger,  finking  out  an  eye,  or  fore  tooth,  or  caftration,  8cc.  >««  ^  ^|» 
are  properly  maikems,  and  come  under  the  notion  of  felonies ;  offhu"^?* 
but  the  cutting  06F  an  ear  or  nofe  are  not  properly  maihems,  or  /m/,  or 
becaafe  they  do  not  weaken  a  man,  but  only  disfigure  him.  whereby  he 
Hawk.Pl.C.Abr.,24.f.i.  i^^^^KU 

faid  memben.    Co.  Lilt.  288.  a. -•  S.  P.  2  Hawk.  Pi.  C.  A£r.  146.  f.  5, 

(B)  What  fliall  be  good  Caufe  of  JuJilficaUon. 

{U  TT  is  good  juftification  of  a  maihcm,  that  the  plaintiff  vi)xo  ^'^  ^^^^^ 
■*'  is  maimed  ajfaulted  him^  and  he  fled  from  place  to  place^  ^^  «'«» 
'  and  the  ill  which  he  received  was  upon  his  own  aflault.  25  £.3.  in  maihemt 
41.  admitted  by.iflue.   28  E.  3.  04.]  where  the 

.   wat  violent.    2  Salk.  642.    Cockroft  r.  Smith 

2.  The  defence  of  a  man's  p^jfejlon  will  not  juftify  a   mai-  [    145   ] 
hem,  but  only  the  defence  of  his  per/on.      2  Hawk,  Pl,  C. 

Abr.  148.  f.  10, 

(C)    Appeal.    Bars.  , 

[i.  TT  is  a  good  bar  in  appeal  of  maihem,  that  the  plaintifF 
'■•  was  mnfuited  in  other  appeal  after  appearance  of  the  defend- 
ant,  40  £.  3.  I.  adjudged, j 

[2.  In  appeal  of  maihem  it  is  good  bar,  that  the  plaintiff  hath  >  Hawk.Pf, 
recovered  in  a  trefpafs  of  aJTauHy  battery^  and  woundingy  which  is  the  ?*  ^*f'  *^' 
fame  battery  and  woundmg  for  which  this  appeal  is  brought ,    '     '* 
for  in  both  a£lions  damages  are  to  be  recovered,  and  he'nath 
recovered  damages  in   the  trefpafs  for  the   wounding,  which 
makes  the  maihem,  aad  therefore  the  defendant  (hall  not  be 
punifhed  for  it  again.     Adjudged  Co.  4.  43.    Hudfon  and 
Lee.] 

3.  It  Is  a  good  plea  in  bar  of  appeal  of  maihem,  that  the 
plaintiff*  afTaultcd  the  defendant  in  fuch  a  manner  as  endangered 
his  life  J  but  it  feems  that  the  common  plea  of  fon  aiTault.de- 
mcfnc,  without  fome  Ipecial  circumflance,  is  no  bar  of  a 
grievous  maihem,  as  the  cutting  off  a  leg,  &c.  For  fuch  a 
revenge  bears  no  proportion  to  the  provocation,  2  Hawk.  PI, 
C  Abr.  147.  f.  10. 

4.  Notwithilanding  an  appeal  of  maihem  fuppofes  the  fa£t  to 
have  been  done  felonioufly  *,  yet,  inafmuch  as  at  this  day  it  only 
fubjefls  the  appellee  to  damages,  it  may  be  barred  by  an  arbi- 
trcmcnt,  or  by  an  accord  with  fatisfaclion  executed  ;  or  by  a  re- 
Icafe  of  all  manner  of  appeals  •,  or  by  a  releafe  of  all  manner  of 
demands,  or  by  a  releafe  of  all  manner  of  a£lions,  or  by  a  re* 
leaf;  of  all  actions  perfonal,  or  by  a  nonfuit  in  a  former  appeal 

N  4  after  ' 
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vStct  appearance.    Bi^t  a  nonfuit  in  an  a£^ion  of  trefpafs  ls'n0 
bar  of  an  appeal  of  maihem.    ^  Hawk.  fl.  C.  Abt.  148.  f.  iii 

'  (D)  What  Court  may  take  Cognizance  of  it,*  anc| 

How. 

I.  'TNferior  Courts  have  power  to  judge  on  view  of  |naihexn| 
and  to  increafe  daijiages  i  and  per  Pemberton  Ch.  J,  a  bait 
barous  battery,  as  cutting  the  nofe  may  be  conftrued  maibeai  for 
the  increafe  of  damages.  2  Jo.  183.  anon. — Vent.  353.  rc^ 
ports,  that  per  Cur.  none  but  the  Courts  at  Weftininftcr  caii 
incveafe  dainages  upon  view.     Anon. 


(E)  Punlihed.     How. 

I.  TT  is  faid,  that  anciently  cajtratm  was  puniihed  wih  dea(i^ 
"*•  and  other  maihems  with  the  lofsof  member  for  member;  hut 

afterwards  no  maihem  was  puniihed  in  any  cafe  with  the  lofs  of 

hfe  or  member  ;  but  only  with  Jine  and  imprifonment^     I  Havk. 

PI.  C.  1 12.  cap.  44.  f.  3. 
If  ft  man  2.  But  22  fo*  23  Car.  2.  cap^  I.  cna£^Sj  Thztif  any  on  purple 
^*^^f  *"^  and  of  malice  forethought f  and  by  lying  in  wait^  Jhdll  cut  out  ordifr 
lice  fore-  '  ^l^  ^he  tongue^  put  out  an  eye^  flit  the  nofe^  or  cut  off  a  nofe  ar  lip^ 
thought,  in  of^cut  off  or  difable  any  litnb  of"  member  of  any  fubjeHof  bis  Majefty 
ni^^d  ^1  ^^^^  intention  to  maihem  or  diffigur^himy  fuch  perfonx^  counjelkrs^ 
with  a  bill,  Orders  and  abettors  fhall fuffer  death,'  as  in  cafes  of  felony^  widiou^ 
or  any  other  benefit  of  the  clergy. 

[  146  3  Provided  that  no  attainder  of  fuch  felony  /hall  corrupt  the  bloody  or- 
fuch  rikc     yj^A,Y  the  wife's  dower. 

laftrument    •'     /  ^ 

which  cannot  but  cndanget-  the  maiming  him»  and  in  fuch  attack  happens  not  to  kill,  but  only  ta 
maim  him,  he  maybe  indited  on  this  ^tute  together  with  all  thofe  who  were  his  abeoorti  Ac. 
^nd  it  fhall  be  left  to  the  jtiry  on  the  evidence,  whether  there  were  a  de(ign  to  ipurder  by  maimiflgi 
and  confe<]uently  a  malicious  intent  to  maim  as  well  as  to  kill ;  in  fuch  caJe  the  oflfencc  Is  witbioth^ 
ftatutci  though  the  orimary  intention  was  murder,     i  Haw^.  l^l.  C.  112.  cap.  4^.  i.  6. 


Q^ainprift*' 


iS^atnpviie, 


iq^M^j^M^M 


(A)  In  what  Actions,  Suits  or  Things  [Perfons] 
may  be  mainprifed  in  Writ  of  Error. 

p^TF  a  man  be  in  execution  for  deht  upM  judgment  in  B.  and 
•    brings  writ  of  error  in  B.  R.  de  rigorejuru^  he  ought  no( 
to  be  put  to  mainprise  in  B.  R.    7  H.  6.  28.  b.] 
.    [2.  But  he  may  be  let  to  mainprizp  by  fpecial  grac^*     7  H.  6- 
28.  b.]  . 

[3.  But  thc.divcrCty  19  if  writ  of  error  be  brought  inpartia* 
pent  upon  judgment  in  B.  R.    7  H.  6.  28.  b.] 

[4.  But  if  a  mtti  be  in  execution  upon  judgment  in  B.  R. 
^d  lit  fays  J  that  *  be  ivill  fue  a  n^rit  of  error  at  the  next  parlia*    Fol.  113. 
Plenty  he  fhall  not  be  let  to  mainprize  uppn  this  fuggeftion* 
7H,6,29q 

(B)  In  Audita  Querela,  see 

QHCKM 


[l.  T  F  the  audita  querela  be  grounded  upon  a  matter  of  v/riting^ 
he  (hall  be  lef  to  mainprize  '^  becaufe  it  is  apparent  to  the 
new  of  the  Court.    My  Reports  14  Ta.  B.  R.] 

[2.  If  the  audita  querela  be  grounded  upon  a  mutter  in  faB^ 
he  (hall  not  be  let  to  mainprize  \  for  it  may  be  falfe,  and  then 
he  (hall  be  out  of  execution  by  this  falfe  luggeftion.  My  Re- 
ports 14  Ja.  B.  R.  ^iers.] 

[3*  If  A,  recovers  damages  againft  B.  and  tales  him  in  execution^ 
and  after  B»  purchafes  a  manor y  to  which  A.  is  a  villain  regardant^ 
and  upon  this  matter  B.  fues  an  audita  querela,  yet  he  mall  not 
oe  let  to  mainprize }  becaufe  the  audita  querela  is  grounded 
upon  a  matter  ihfaB.   41  £.  3.  Audita  Querela  18.] 

[4.  If  an  infant  fues  an  audita  querela  upon  a  ftatute  for  in- 
fancy ;  after  which  he  is  irfpeBedhy  the  Courts  and  found  within 
age,  he  (hall  be  \et  to  mainprize.  20  £.  3.  Audita  Querela.  27* 
adjudged.] 

5.  Four  men  fue^  audita  querela  upon  a  flatute  merchant^  fo 
that  they  were  in  execution,  and  the  one  gppeared^  and  the  other 
fbree  'were  not  there,  but  the  fourth  made  thefuiifor  all  i  and  be- 
caufe they  cannot  do  this  without  being  there  in  perfon,  or  by 
attorney,  or  by  mainprize,  therefore  capias  was  awarded  a^inft 
them,  and  that  he  who  appeared  fliould  fue  writ  to  let  him  to 

mainprize*    St.  Mainprize,  nh  82*  cite^  %'^  A^*  4i« 

6.  In 


(B.  ^) 
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6.  In  audita  querela,  they  were  at  tffue^  and  niji  prius  grantei^ 
and  therefore  the  plaintiiFwas  by  mainprize  notwithftanding  die 

n   147   3  itatute ;  and  per  Perfey,  he  fhall  be  by  attorney  at  the  nifi  prius. 
Br.  Mainprize,  pi.  14.  cites  46  £.  3.  32. 

7.  In  audita  querela  the  plaintiffs  upon  fufficient  defeafance 
pleaded^  would  have  been  by  mainprize,  and  could  not  before  the 
veniri facias  returned ;  quod  nota,  Br.  Mainprize^  pi.  16.  cites 
47E.  3.15,  26. 

8.  miit  conufor  uponflatute  merchant  in  audita  querela  (hall  not 
be  by  mainprize  before  he  has  given  fome  anfwer  /  quod  nota.  Bi. 
Mainprize,  pi.  18,  cites  48  £.3.  i. 

9.  Where  the  conufor  finds  mainprise  to  appear  from  day  to  day 
till  judgment  rendered  upon  audita  querela  fued,  and  he  appears 
at  the  day  of  the  inqueft,  and  when  they  come  to  fay  their  vcr- 
dift,  he  makes  default  and  is  non-fuitedy  this  is  z  forfeiture  of  the 
tnainprizey  which  was  of  the  fum  in  the  ftatute  \  by  which  the 
conufee  prayed  execution  againft  the  conufor,  and  againft  the 
mainpernors  alfo,  of  the  fum,  &:c«  and  could  not  have  both, 

.  but  diall  hold  him  to  the  one  by  award  ;  quod  nota ;  by  which 
he  took  the  conufor ^  his  lands  and  goods ^  and  relinquifhed  the  main^ 
pernors,    Br.  Mainprize,  pi.  21.  cites  50  E.  3.  12. 

10.  He  who  fues  audita  querela  (hall  find  furety  of  the  fum^ 
Br,  Mainprize,  pi.  92.  cites  n  H.  6.  31, 


♦  Manut«n- 
CMtia  is  of 
two  forts, 

1.   c.    in 

Courts  of 
juftice  pen- 


lOl^aintenance. 


rr  riV  (A)  **  Embracery. 

rura/iSf  i.  c. 

malnufa"*  I.   1  F  a  man  ^kw  money  to  a  %  Juror,  impanelled  to  give  his 
quarrels,  virdicf  for  One  of  the  parties  to  the  aftion,  this  is  em- 

viz.  com-     braccry.     1 1  H.  6.  ii. 

plaintsy 

fails*  and  parts  in  the  country,  other  than  their  own,  though  the  fame  depend  not  in  plea  and  thff 

is  puniflied  with  great  fcvcrity.     2  Inft.  in,. — Co.  Lite  368.  b. — Mo.  816.  S.  P. — i  Hawk.  PU 

C.  £49.  cap.  83.  f.  2,  3. **  See  (R)  pi.  2.  — See  Embracery. 

\  He  who  /aioureth  the  jury  t  if  it  be  but  to  ||  appear ^  or  if  he  irJiruEf  them^  or  put  themfmfemt, 
or  the  like,  he  is  a  maintainer,  and  he  is  in  law  called  an  embraceor,  and  the  action  of  maintt*. 
nance  lies  againi^  him,  and  if  he  take  mouey,  a  decies  tantum  may  be  b.*^ught  a|;ainft  bim. 
And  whether  the  jury  pafs  for  his  fide  or  not,  or  whether  they  give  any  verdict  at  all,  yet  (hall  be 
be  punifhcd  as  a  maintainer  or  embraceor,  cither  at  the  fuit  of  the  king  or  the  party.  Co.  Lite 
369.  a. — And  Serjeant  Hawkins  fays,  it  fcems  clear  that  «»y  attempt  tvhaf/oever  to  corrupt  er  /«- 
Jiuencey  or  inAruft  a  jury,  or  any  way  to  incline  them  to  be  msrefa'vourahle  to  the  one  fide  than  to  tkfl 
other,  by  money,  promifes,  ieuers,  threatsi  or  pcrfwafioas,  except  only  by  the  lliengtb}  and  tte 
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v^meoCs  of  (he  counfel  in  open  Court  at  the  trial  of  the  caafe  it  «  proper  aiEt  of  emhncer^. 
Hawk.  PI.  C.  250.  f.  I. — I  It  is  embracery  at  well  in  the  party  himfelf  as  in  a  ftranger.  Mo . 
816.   Jppps  T,  Tunbridje,  • 

It  is  faid  chat  generally  the  giving  of  money  to  a  juror  afier  verdiff,  without  aiiy  precedent  coo- 
trad  in  relation  to  it  is  an  offznce Javouring  of  the  nature  of  emltracerys  becaufe  if  fucb  pra&icet 
were  allowable,  it  would  be  eafy  to  evade  the  law  by  giving  jurors  fecret  intimations  of  fuch  an  in- 
tended reward  for  their  fervice,  which  might  be  of  at  bad  confequence  as  the  giving  of  money  before 
band.    Hawk.  Pi.  C.  259.  i.  ^,  ,  > 

It  has  been  adjudged,  that  the  hare  giving  money  to  another  to  be  difiribuwi  among  jurort  x>  4r» 
offatce  of  the  nature  of  embracery,  whether  any  of  it  afterwards  be  a&ually  fo  dijirihuttd  or  ««/• 
a  Hawk.  PI.  C.  259.  f.  4. 

2.  Maintenance  againft  2,  becaufe  xht  plaintiff  had  aBionof 
covenant  in  C.  againfi  J.  N,  upon  which  they  were  at  iiTue,  and 
the  jury  returned,  and  the  defendant  came  and  gave  money  to  the 
jury^  fciliccty  to  J.  K.  and  fo  of  each  y  and fpohe  great  words  tothem^ 
in  maintenance  of  the  quarrel  of  the  defendant  to  the  damage^ 
&c.  Norton  faid,  it  appeared,  that  the  defendant  is  an  embra- 
ccor,  by  which  tiie  plaintiff  ought  to  have  decies  tantum,  &c. 
judgment,  &c.  Per  Hanke,  an  embraceor  is  he  who  takes  upon 
him  to  make  the  inquefl;  appear^  fcilicet,  a  leader  of  inquefts ;  [  148  1 
by  which  the  defendant  faidy  that  he  was  attorney  of  the  defendant 
in  the  writ  of  covenant ^  judgment  fi  aftio ;  and  per  Cur.  an  at- 
torney cannot  give  any  thing  to  the  jury ;  wherefore  he  faid,  that 
be  was  attorney ,  and  gave  evidence  to  the  jury  for  his  client ^  ahfque 
hoc  J  that  he  gave^  ice.  or  did  other  maintenance^  and  the  other  c 
contra,  that  he  gave,  &c.  And  as  for  the  other  he  /aid,  that  he  was 
i^iljff  and  returned  the  pannely  and  fummoned  the  jury  to  appear y 
ahf^tu  hocy  that  he  did  other  maintenancCy  and  the  other  e  contra  ; 
.and  per  Thim.  and  Cur.  attorney,  (herifF,  bailiff,  &c.  ought  not 
to  give  rewards  to  the  jury  for  thfe  party,  nor  any  promife  to 
them.  And  Thim,  faid,  that  fpeahing  of  great  words  is  not 
mamtenance.     Br.  Maintenance^  pi.  9.  cites  13  H.4.  i6.  1 


(B)  Champerty.     What  fliall  be  faid  *  Champerty,  *Mrpi?;.'' 
\and  when  Writ  of  Champerty  may  be  brought^  ^^*  5  •]    — ^.^*"- 

[l.  T  F  \  pending  a  real  aSlion  a  Hr^LngCT  purchafe;  the  land  of  the  maintenance' 
tenant  in  fee  for  good  conftderationy  and  not  to  maintain  the  ®^  ^j^^^  /* 
pleay  this  is  not  champerty,  though  by  intendment  the  ftranger  offoi^'blr- 
for  his  intereft  will  aid  the  tenant  in  his  plea.    21  £.  3.  lo.  gain/oAa«'« 
b.  c2.  by  ifTue.     Contra  co  Aff.  30.]  ^f '  e^  f^f 

'  «*  •/  thing  in  dif" 

ptte^  orfome  profit  out  of  it,  1  Hawk.  PI.  C.  256.  cap!  84.  f.  i — Co.  Litt,  368.  b — +  He  v/io 
fitreha/et  bimafide  finding  the  ^rit  is  a  champertor ;  for  it  is  againft  the  ftatute,  and  atfo  by  in- 
tendment he  will  maintain  to  efchewhisown  lofs.  Br.  Champerty,  pi.  S.  cites  50  AflT.  3. — And  it 
was  ^Id  by  th^  ju((ice5,  that  there  is  no  diverfity  tubere  a  m^/c/Is  his  Und  pending  the  'writ,  and 
where  he  ^it;/*i // ;  becaufe  it  is  prohibited  by  the  law,  that  none  (hdU  purchafe  pending  the  writ. 
Br.  Champerty,  pi.  10.  cites  8  £.  4.  i  ^,— 5«/  it  was  touched,  that  a  man  may  make  feoffment  to  bis 
tift  pending  the  writ,  becaufe  the  feoffee  has  nothing  to  his  own  ufe.    Ibid. 

[2.  If  a  mznj>urchafes  land  of  B.  pending  a  ftiit  in  chancery  Purchafe  of 
againft  B.  by  A^for  the  land,  this  is  not  champjerty,  though  the  i^^JJer'sMme 

.    pur- 


14^  Maintenance. 

'pnitnim  pnrchafor  lias  conufancc  of  the  fuit.  Pafch.  9  Car,  B.  R.  m  an 
{^i'to  uT'  infonnation  againft  Hill  and  Winfton^  upon  the  32  H.  8.  of 
lod  after  maintenance  per  Curiam  agreed }  and  Rich,  then  faid,  that  it 
luk  for  ^as  fo  lately  refolved  in  Maiter  BrownlovJs  Cafe,  upon  reference 
TO  guSn°iti  ^  certain  judges  out  of  the  S tar-Chamber.] 

the  caufe, 

west  off  on  another  matter,  fo  no  judgment,  Het.  164.  ArchbiOiop  of  Canterbury  t.  Hudiba. 

[3.  If  a  man  maintains  the  tenant  in  a  pradpe  qtiod  reddat  t» 

have  part  of  the  landy  a  writ  of  champerty  lies ;  becaufe  this  is 

champerty,  as  well  as  if  he  had  maintained  the  demandant* 

:ki  £.  3*  10.  b.  52.  30  E.  3.  4.  adjudged.] 

••Br.  Cham-       j|^,  jf  ^  vdzn  wtdertakes  to  maintain  one  party  fir  part  rf  tie 

citeTs!*cJ*  l^^d  pending  the  plea^  though  he  doth  not  purchafe  it  of  him 

2  inft.  563,  pending  the  plea,  yet  this  \^  champerty^  *    30  AiT.  15.  adjudged 

«.'c"r;^:  33  E.  3. 4.] 

cap.  S4.  f.  9. 

/ 

t   ^  '   \      [c.  If  a  man  maintains  one  party  to  have  part  of  the  land,  it 

^FoL  114.^  £j  champerty  immediately y  before  the  other  hath  lojl  the  lands  for  he 

"         may  have  writ  of  champerty  pending  the  plea.    47  Afll  5.] 

0.  The  father  may  enfeoff  his  fon  pending  the  plea ;  for  a  maq 
may  have  aid  of  fages,  and  of  his  friends.'  See  the  (tatute  of 
articuli  fuper  chartas,  cap,  ii.  and  quaere ;  for  by  the  opinion 
of  Herle  Juftice,  a  man  may  have  aid  of  fages  and  of  hi^  friends* 
Br.  Champerty,  pi.  11,  cites  6  E.  3.  &  F.  N.  B. 
[    149  ]      7-  If  the  tenant  in  a  real  T^tion  grants  a  *  rent^  comnmn^  or 

•S.  P. other  ^^f  apprender  out  of  the  land,  to  maintain,  &c.  this  is 

*  >«*•  S^3-  champerty  5  and  yet  the  rent,  common,  &c.  is  not  in  demandt 
but  they  are  profits  out  of  the  land,     2  Inft.  209. 

8.  If  one  recover  land,  and  be  in  pojfeffton  by  writ  of  fnfn,  be 
may  fell  it,  though  he  was  not  in  poffeflion,  nor  any  anceftor 
or  other  by  whom  he  claims  by  the  fpace  of  a  year  next  before } 
yet  in  fuch  cafe,  if  any  new  fuit  be  commenced  before  the/ale,  this 
fhailbe  champerty,  but  not  punlfhable  by  32  H.  8.  but  by  the 
ancient  ftatutes.     Mor  655.  Mowfe's  Cate. 

9.  An  attorney  fallowing  a  caufe  to  be  paid  in  groji,  when 
it  is  recovered,  is  champerty.  Hob.  117.  in  Cafe  of  Box  v, 
Barnaby. 

I  o.  A  counfellor  took  a  bond  of  his  client  conditioned  to  convey 
one  half  to  him  of  the  eftate  on  recovering  the  whole  ^  the  Court 
declared  that  the  bond  ought  to  fecure  what  was  aAoaliy 
dijburfed,  and  to  make  reafonable  allowances  for  care,  &c.  in  the 
recovery.    MJc^  32  Car.  2.  Fin,  R.  477.  Skapholm  v.  Hart. 


(B,2) 
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(B.  2)  Statutes  as  to  Champerty. 

'^'^   the  king  by  themfehyesy  nor  by  other y  Jball  maintain  phas^  ^Iq^\^ 

puts,  or  matters  hanging  in  the  \  kin^i  Courts  for  lands y  tene^  them  mU 

fnentSy  \  or  other  things y  for  to  have  part  or  profit  thereof  by  H  eo^  "'A'  ''T'f* 

unant  nude  between  them  ;  and  he  that  dUhyfbaU  bepunijbedat  the  ^^^^  ^ 

Kn^j  pleafure.  thac  kinf*t 

time  to  txm 
tend  to  the  Jttdget  of  the  reM/m  ;  and  cites  a  recordf  in  which  record,  and  many  other  of  that  time 
(niniftri  regis)  eztendf  to  the  judge»  of  the  realm  as  well  as  to  them  that  have  minifteriat 
•flicet  f  By  thefc  words  are  intended  only  his  Courti  of  Record,     i  Hawk.  PI.  C.  %^'f, 

cap.  S4.  f.  4.— ^  Within  thefe  words  are  included  Uafts  fir  yeartt  and  other  goods  and  chattels^ 
debo  and  duties.  2  Inft.  t^. — I  Under  the  word  covenant,  which  in  a  ftridt  fenfe  figniiesonly  am 
agreement  by  deed,  all  kinds  of  promifes  and  cuntraSs  of  this  kind  are  included,  whether  they  be 
tu^fyturilimg  orhy  pitroL     z  Hawk.  PI.  C.  257.  cap.  84.  f.  5. 

Maintenance  in  conlideratton  of  a  rent  granted  out  of  land  in  variance  is  within  tius  fUtttte;  btit 
itot  (ranied  out  oi other  lands  is  no  way  within  the  punric  w  of  it.     I  bid.  f.  2« 

2.  Weft.  2.  13  E.  I.  cap.  49.  cnafts.  That  the  (^celloTytrea^  This.ft^ 

y5rr^,  jufttcesy  or  any  of  the  king^s  coiMcily  clerks  of  chancery  y  exche^  "^hc'e^ 

yaw,  nor  any  jtsfticeSy  or  other  officer y  or  any  of  the  kin^s  houfcy  cers  thereta 

clerk  or  layy  jhallnot  receive  any  church  or  advowfony  landy  or  tene-^  naac^  an* 

ment  infecy  by  gift  y  or  bypurchafcy  or  to  far  my  by  champerty  y  or  other"  ^^^^ 

^'ifi*  fi  ^^^g  o^  the  fame  thing  is  in  plea^  nor  Jhall  take  any  reward  fons 

thererfin  pain  to  bepunifhedat  the  king's  willy  both  buyer  and  feller.  L.^X^^ 

*  I.  \f»  2  ST* 
cap.  S4.  r.  12.— > And  it  fo  ftridiy  riflrains  allfucb  officers  from  purchasing  any  land  hanging  a  p1ea« 
dut  they  cannot  be  excufed  by  a  coniideration  of  kindred  or  affinity,  and  they  are  within  the  mean- 
ing of  the  ftatute  by  barely  making  fuch  a  purchafe,  whether  they  maintain  the  party  in  his  fuit  or 
not,  whtrcit  fuch  M  pmrcoa/e  fir  good  eonjiderationf  "msAcliy  any  other  perfin^  or  any  ter-teaant»  ift 
9o*fenctt  unless  it  appear  that  he  did  it  to  maintain  the  party.     Ibid.  f.  13.— 2  Inft.  4S4. 

3.  28  Ed.  x.flat.  3.  cap.  I  r.  cnads,  That  none fhall  take  upon  In  the  con- 
tim  41  hifitiefs  in  fuit  with  an  intent  to  have  part  of  the  thing  fuedfoTy  Slu^totL^ 
nnther  fhall  any  upon  any  fuch  covenant  give  up  hir  right  to  another;  the  follow-* 
in  pain  that  the  taker  fhall  forfeit  to  the  kingfo  much  of  his  lands  and"^^  points 
giids  as  do  amount  to  the  valtte  of  the  part  Jo  purchafed for  fuch  main"  ^^^^  **"" 
tenanccy  to  be  recovered  by  any  that  will  fue for  the  king  in  the  Court  xhat  a'  «/!- 
where  the  plea  hangeth.     Th'u  fhall  not  prohibit  any  to  take  counfel  at  'veyaneeexe* 
law  for  thefecy  or  for  his  patents  or  friends.  ^*^^^  ^^^f^ 

^Sf  inpurj'uai  ee 

of  a  hargoiM  made  before^  is  not  ^Mnin  the  meaning  of  it.  2d.  That  champerty  in  any  aSlion  at 
common  Aitf,  tobttbtr  it  be  yeal-t  perjottaL  er  mixt^  is  within  this  ftatute  {  alfo,  it  feems  the  better 
opinion,  that  thcpurebafi  of  land,  'Ufbilea  fuit  of  equity  concerning  it  is  depending,  is  within  the 
purview  of  it.  ^d.  That  a  leafe  for  life  oryears^  or  a  tMuntary  gift  of  land  hanging  a  plea  is  as 
much  within  the  ftatute  as  a  purchaie  for  money.  4th.  Ihat  zfurrender  made  ^y  *  r  -  -^  *i 
leffee  to  bit  lejfor  is  not  within  the  meaning  of  it;  for  iincc  the  leflTormay  lawfully  L  *5^  J 
maintain  his  leiTce  without  fuch  a  fnrrender,  furely  a  fortiori,  he  may  do  it  after  the  furrender. 
*5th.  TYkzi  uo  conveyance,  or  promife  thereof,  relating  to  lands  in  fuit,  made  by  a  father  to  bis  fon^ 
or  liy  any  anceftor  to  his  •  beir  apparent,  is  within  the  ilatute,  iincc  it  only  gives  them  the  greater 
encouragement  to  do  what  by  aanire  they  arc  bound  to  do.  6th.  'yhat  the  giving  part  of  the  land  in 
fait i0«r  the  end  of  it /o  a  counfelUr for  kit-vMges  is  not  within  tha  meaning  of  it,  j^it  evidently 
^pczr  that  there  was  xo  kind  oi precedent  bargain  i elating  to  fuch  giit »  but  \t feems  dangerous  to 

meddle 


mediU  rvttb  anyjueh  pft^  fince  it  ctimot  but  carry  with  it  a  ftronf"  prefumption  of  champeftf* 
X  Hawk.  PI.  C.  2cS.  cap.  S4.  S.  14,  15,  li^  17,  i8»  19.  •  S.  P.  Sav.  96.  Mich.  30* 

ji  Elis.  in  Cafe  of  Finch  v.  Cockaine. 

4.  33  Ed.  I.  eilads,  That  none  of  our  Court  of  pleaders ^  ap» 
prentices y  atforhies^  Jlenijards  of  great  men^  bailiffs^  or  any  others^ 
Jhall  take  any  plea  or  fuit  to  champerty^  orfif  maintenance^  in  pain 
that  they  J  together  with  the  con/enters  thereto,  Jhall  fuffer  three  years 
imprifonment,  and  he  fined  at  the  kin^s  will, 
^  5.  By  32  H.  8.  9.  all  fiatutes  concerning  maintenance^  cham* 

perty  and  embracery,  Jhall  be  put  in  execution. 

(C)  In  what  jiclions  it  may  be  \ChampertyJ\ 

S.  p.  Br.    [i.  T  F  a  man  maintains  in  an  aflion  of  *  debt  to  have  part  of 
Champerty,         1  ^^  moncv,  this  is  champcrtv  as  well  as  if  he  had  main« 

pi.  2.  citei     ^  •       J  .  ,  r  1       t  Ktr       -I 

47  E.  3.  9.  tamed  in  a  plea  of  land,    47  Afl.  5.] 

per  Kirton 

and  Finch.-— ^*  ^0  of  ofktr ^frfmrnl afficni^    Z  Hawk.  PL  C.  257.  cap.  S4.  S.  6.  ■  ■     Sec  (B.  2) 

fl.  I.  innotis. 

(C,  2)  Champerty.     In  what  Cafes  it  lies. 

I  Hawk.  PI.   I.    A  Man  fliall  have  champerty,  though  he  has  lofi  nothing, 
^*g5J^«p.       -TX  ajjji  ^kere  the  plea  is  yet  pending.     Br.  Champerty,  pi.  2. 
cites  47  £.  3.  9. 

2.  In  champerty  the  defendant  faid,  that  before  the  fomudon 
brought  in  which  the  maintenance  is  fuppofed,  the  tenant  for 
100  /.  to  him  Y^zid  fold  the  land  to  the  defendant,  and  that  the  tenant 
in  the  formedon  luasjeifed  to  the  ufe  &f  the  defendant  at  the  time  of 
the  formedon  brought,  abfque  hoc  that  hepurchafed  the  land  to  main- 
tain modo  &  forma ;  and  per  Cur.  if  a  man  takes  upon  him  to 
maintain  and  promifes  to  do  it,  and  after  does  not  maintain,  a£lioli 
does  not  lie,  and  the  traverfe  above  is  good  \  per  tot.  Cur.  Br* 
Champerty,  pi.  9.  cites  9  H.  7.  18. 

3.  ^are,  if  champerty  lies  upon  fuit  upon  fubpoena  s  for  the 
Jlaiute  makes  mention  only  of  plea,  and  therefore  quxre  if  fubpcena 

be  plea  or  not.    Br.  Champerty,  pi.  6. 

(C.  3)  Champerty.     Who  Jhall  have  it,  and  againfi 

whom. 

>4/r</thedtf.  i.npHE  dijfeifor  in  ajftfe  who  lojl  damages  fliall  have  writ  of 
have  7ne  champerty  againjl  the  maintainor  in  the  firjl  aElion  as  well 

tvr/7  of  as  the  tenant.  Br.  Champerty,  pi.  2.  cites  47  £.  3. 9.  per  Kirton 

champerty,  and  Finch. 

and  the  /r- 

nant  anQthet.    Ibid. S.  P.'  though  the  diiTcifor  has  nothing  in  the  land ;  becaufe  he  may  W 

charged  with  damages.   2  Inft.  563, 

2.  If 


Maintenance^  t^t 

1.  If  the  demandam^  nonfult^  yet  he  may  hfiive  an  aclion  of 
champerty,    a  Inft.  563. 

3.  If  the  tenant  makes  2i  feoffment  In  fee  hanging  the  writ,  if  one 
does  maintain  the  demandant  to  have  part,  the  feoffor  (hall  have 
the  a^ion  of  champerty  ^  for  he  remains  tenant  to  the  demand- 
ant*   2  Inft.  563. 

(C  4)  Champerty.      fVrit^  Proceedings,    Count 

and  Pleadings. 

I.  O  Hamperty  againft  two,  becaufe  they  toot  a  plea  to  maintain,  *  W  tvrit  cf 
^  and  pur  chafed  the  land  in  debate  to  champerty  andfbewed  ^^"^'^^z. 
hetfoeen  whom  the  plea  was  moved,  and  of  what  tenements.    Skip«  mcrtti^m  %r 
with  demanded  judgment  of  the  writ,  becaufe  it  is  not  faid  *  tuboftfart 
for  which  party  they  purchafed  to  maintain  j  &  non  allocatur ;  '^  's^»^- 
ias  nan^enure  in  this  a^ion  is  no  plea;  by  which  xhty  faid  that  taimej'ti^ 
tbej  purchafed  of  one  B»  who  wasfeijed  of  the  tenements  for  his  mo^  have^t*F  . 
«9,  obfque  hoc,  that  they  purchafed  the  tenements /•  ^i5^w//r/y ;  ?*'^}* 
Prift ;  and  the  others  c  contra.    Br.  Champerty,  pi.  4.  cites  f  wrU  Aau 

29  £•  3.  ID.  abate,   by 

which  the 

fUiotlflf brought  aaother  writ.    Br.  Chami>crty»  pi.  13.  dtcf  22  H.  <6.  7. Ibid.  pi.  5.  cite$ 

F.  N.  B. +  It  ihould  be  21  E.  3.  10.  b.  pi.  33.*"— And  fee  Br.  Nontenure,  pi.  17.  whicii 

cites  ai  £«3.  10.  S.  €• 

5.  Champerty  was  brOnght  and  in  the  writ  no  mention  was  made 
of  imprifonment  by  three  years,  and  fine  to  the  king  according  to  the 
fatute  of  IVeflm^  2.  nor  of  Weflm.  i .  and  therefore  upon  fearch 
made  it  was  faid  to  the  plain tifF,  that  h&fhew  by  what  fla» 
tute  hu  writ  is  warranted,  or  otherwife  his  writ  fhall  abate ;  and 
fo  it  feems  there  that  the  ftatute  ought  to  be  rehearfed  in  writ 
of  champerty.     Br.  Champerty,  pi.  i.  cites  20  H.  6.  30,  31. 

3.  In  champerty,  devers  demanded  judgment  of  the  writ ; 
for  At  party  is  not  named  of  what  mijiery  he  is  and  what  addition, 
becaufe  in  this  adion  lies  procefs  of  outlawry,  and  it  was  faid 
that  procefs  of  outlawry  lies  in  maintenance  and  confpiracy,  and 
not  in  champerty,  by  which  it  was  awarded  that  he  anfwer, 
Br.  Champerty,  pL  5.  cites  21  H.  6.  7.  and  22  H.  6.  7. 

(D)  At  Common  Law. 

[x. 'INHERE  was  a  maintenance  at  common  law,  and  the 
^  fatute  only  adds  a  more  grievous  pain.     11  H.  6.  n .] 
[2.  There  was  a  maintenance  at  common  law  for  which  the 
maintainor  f}ri]g^^/^^  indiBed.     22  £.  3.  i.] 

[3.  T  E.  I,  Rot.  Claufo.  Membrana.  19.  The  kingfent  a  writ 
to  the  juftices  itinerant  of ''rent  commanding  them  to  enquire  of 
iQCni  ^ui  quafdam  deteftabilis  confederationes  (5*  malas  allegationes 

prjeftitis 


Praflitis^  mutm  facramentts  Ig  amtcTum^  fsf  henevotoruni  JiamA 
partes  in  placitis  Isf  loquilis  i^os  tangentibus  in  comitatu  iHo  utfote  m 
offifisy  juratisy  fef  rtcogniiwdhus  MladUr  manutentndis  bf  defend 
^endlff  £5f  ad  inimicosfuos  fraudulehter  W  quantum-ln 

ipfis  efi  plerumque  exh/tredand^  inter  fifactre  temire  prJfumpferiiiti 
i^Ji  quor  inde  culpaUUs  inveniatisyftne  dilatione  capi^  tf  in  prtftmi 
noftrafalvo  cufiodiri  faciatis  denec  aliud  inde  pr^eperimus^  istci} 
[JEodem  modo  1$  tbei>therjtfftices  in  eyreJ\ 

•  ^{K?  (E)  *  ^^^  ^ail  be  faid  MatntetiancA 

•I.  I.— 

^^^njC^)    [i.  T  F  a  ittan  becomes  a  bail  for  another,  in  a  fuit,  and  aftrf 
iwiice^^e  fi^^  fo/ave  the  party  and  mainpernors^  [f  this  is  not  maifl^ 

nnUwitti      tenancc  ;3  for  it  is  lawful  for  him  to  endeavour  to  fare  the  maiiH 

■teintc       prifc.    14  H.  6. 6.  b.1 

Btnceof  a 

fait  in  confideradon  of  ibme  barnin  /•  Bave  fart  of  the  tbtng  in  difpnttt  or  (bme  profit  flat  of  it 

Hawk.  Fl.  C.  156.  S.  i. — And  it  either  by  word,  writing)  conveyuite  or  deed.    %  Inft. ^ 

*  S.  P.  Br.  Maintenance^  pi.  22.  cites  S.  C. 


Xl%J^ 


Br.  Mainte-       [2-  Jf  a  man  notifies  to  another  nvhom  to  take  <f  his  eatnfelfst 
«°  dies  s   ^*{P^*^^^&  ^  caufe^  this  is  not  any  maintenance.   49  H*  6. 30. 0.] 

C— Main- 
tenance ;  per  Markhanif  the  ieftniant  hfieriffof  tBe  tountj  of  N.  amd  fariy^  ftt  tSmtt  ftc.  U 
ramu  U  him,  saJJa/df  that  the  nortf  plaint {ff  had  a  capias  againfi  him,  a/rJ prajrd him  tpgive  M 
hii  cnmfri  v/hat  ii  hejt  f  ht  dome,  and  hecounfelUdhim  to  purchafefuperfnkks  hv  C.  B.  wbicb  is  d« 
fame  maintenance «i&c.  Judgment,  tec,  and  per  tot  Cur.  it  ij  not  maintenance;  for  evtry  man  wt^ 
Jo  give  coutifei  :  for  otherwile  none  may  counfel  hi»  friend,  nor  one  hiiibandman  give  advice  to  ano- 
ther ;  for  that  Vihich  ought  to  he  jujtifed,  ought  to  be  a  maintenance  jufiifiahle  i  hut  if  it  ht  mi 
any  maintenance,  then  the  general  ijfue  fujpces,  Br.  Maintenance,  pi.  17.  cites  Z£  H.  S.  JS'— 
And  after  Markham  added  to  the  plea  ahfjue  hoe  that  he  is  guilty  0/  any  other  mainlenanee  ;  per 
Cur  this  b  no  plea  dearly,  for  no  maintenance  is  confrffed.  Ibid.  ■  Wherefore  be fuid  ut Jupeo^ 
abfque  hoc,  that  he  is  guilty  of  the  maintenance  fuppofed  by  the  xurit ;  per  Brown,  nothing  ibiU  be 
entered  but  not  guilty.  Markham  faid,  enter  it  as  you  will.  Quod  nota  bene.  Ibid.«  ■  A  nan 
it  in  no  danger  of  being  guilty  of  maintenance,  in  giving  another  friendly  advice  what  adion  it 
proper  for  him  to  bring  for  the  recovery  of  a  certain  debr,  or  what  method  i'^J^feft  to  take  to  £rte 
him  from  fuch  an  arreft,  or  vfbat  coun/ellor  or  attorney  it  likely  to  do  hit  bufnefi  mojt  effeBuoHyi 
for  it  would  be  extremely  hard  to  make  fuch  neighbourly  a^  of  kindneft,  which  feem  radier  com* 
mendable  than  blame^worthy,  to  come  under  the  notion  of  maintenance,  which  always  fcemtto 
imply  a  contentious  and  over-bufy  intermeddling  in  other  men's  matters,  in  which  re(pm  tt  it  ft 
highly  criminal.    Hawk.  PI.  C.  250.  S.  9. 

•  The  fenfc      [j.  If  a  man  buys  a  title  in  this  manner,  that  if  be  can  rec9wt 
here  fecms   j^  A^u  p     200/.'  otherwife  nothins^  s  tliouch  he  has  taken  cftate 

imperfect;     •     '^  -»       y     ^^  t    r  /       .        A  °  .  ,  •«   t      

and  Hob.  ^^  the  land,  and  fo  maintains  his  own  title,  yet  tiU  he  re« 
1 15.  s.  C.  covers,,  *  it  is  not  in  eiFe£t ;  and  it  was  not  intended  that  he 
wjs^Sn  fli^U  have  it  for  nothing,  fo  that  all  the  time  till  recovery  he 
effect  and  maintains  it  at  the  peril  of  the  owner,  and  this  is  but  zjbifl 
truth  hiu  and  fraud  ;  and  therefore  is  maintenance  punifliable  in  the  Star-* 
Chamber.    Hobart's  Reports   i6i.  Flower^s  Cafe*    And  there 

Juere,  whether  it  lies  upon  the  ftatutes  at  the  common  laW 
lourts.^] 
[4.  If  a  man  makes  J.  S.  his  attorney  to  recover  a  certain  dcbtf 
where  this  J^  S.  is  not  an  attorney  a/fowed  in  the  Court  where  tie 
6  faH 


Jmt  hy  tmthe  profecutes  the  fuit  by  force  of  this  warranty  this 
is  inaintenance ;  for  otherwife  a  man  may  make  fuch  warrant  of 
attorney  to  any  great  man,  and  may  lawfully  fue,  &c.  Pafch. 

£7  £1.  B.  between  Conjlantlne  and  names  faid,  that  it  was  the 
d.  of  L'mcoliis  Cafe  in  the  Star-Chamber,  where  he  was  cen- 
fured  for  it.  j 

[5.  So  if  a  man  tnahes  jf*  his  getieral  aiiomey  to  proficute  all  his  6^«^<i/  atm 
taujesy  if  he  fues  in  his  name,  this  is  maintenance.  Pafch.  X^'^^x^^ 
37  £1.  B.  per  Curiam,  between  Conitantine  *and  Barnes.]  chancery, 

and  is  n^t 
lumtJin  tbelawy  may  woll  medile,  httt  cannot  pr^r  money  to  th*  iMfs/eJfp  but  maj  pray  tbtm  /# 
^}P<jr.    Br.  Maintenance,  pi.  7.  cites  34  H.  6.  25.  per  Chccke. 

> 

[6.  If  zfolicitor  laies  out  money  in  afuitfor  his  client  upon  a pro^  /**    ^  ■  ir^ 
mtje  of  re-payment  y  whether  this  te  maintenance?  See  Miclu    ^*^*  '^5* 
13  Ja.  B.  between  Leach  and  Penton.   Mich.  12  Ja.  B.]  '  Hawk  Pi^ 

C.  254. — 
S.  27.-^W.  In-oaght  an  a£^ion  upon  the  ^afe  agaiaft  G.  and  decUred,  that  whefeas  he,  at  the  requcft 
pf  the  defendant,  did  folicite  and  profecuce  an  adion  of  trefpais  between  the  faid  G.'  r  -• 

plaistiff,  and  ].  S.  defendant;  the  faid  G.  did  promife  to  pay  me  faid  W.  tool.  L  '53  -> 
The  defendant  pleaded  non  affumpiit,  and  it  was  found  for  the  plaintiff.  It  was  moved  in  ftrreft 
Af  judgmemt,  that  the  foliciting  and  the  profecuting  of  another  man's  Aiit  was  not  lawful  for  any» 
Wt  for  an  actoruey  or .  coaofcUor  of  law.  But  the  Court  did  all  agree .  that  it  is  la'^itl  to  bt  afom 
licitcfy  if  it  be  not /or  maintenance  J  or  that  he  lay  not  out  money  for  maintenanc^i  Hob.  67.  Mich* 
32  &  23  Eliz.  in  B.  R.  Worthington  v.  Gallon.  -     "    ^ 

7.  I  -R.  2.  7.  None Jball  give  liveries formatntenahce  of  quarrelsy  Hawk,  W, 

#r  other  confpiraciesy  in  pain  of  imprifonment  and  grievous  forfeiture  ?*  *i    ^^ 

to  the  king  i  and  thejuftices  of  ajjife  Jball  diligently  enquire  of  fuch  as  in  aftloii 

gather  together  for  fuch  purpofesy  and fhall  punijo  them  according  to  "pon   «*»♦ 

their  demerits.  f^*^f^  ^^ 

liveries,. 

Faith,  laid,  as  to  one  robe  given  to  A.  this  fame  A.  was  retained  with  us  for  a  year,  taking  for  hia 

iaiary  20fi.  in  the  office  to  be  our  receiver  of  certain  tenement  in  D,  judgment  fi  adi6 ;  and  it  was 

challenged,  becaufe  he  did  not  Jhew  of  bow  many  lands  or  tenements  ;  and  it  is  faid,  that  he  need 

aot  to  dolt,  nor  to  fhew  *wbat  falary  he  gave  him.     And  as  to  another  he  faid,  that  he  was  hi9 

Jiexuardof  bit  courts  of  the  manor  of  D.  judgment,  Arc.  And  as  to  another,  that  he  was  \i\z  menial 

euM^  and  in  bis  boufcy  and  to  go  and  ride  %uitb  bim^  and  toferve  him  as  bis  valet.    And  as  to  ano' 

tker,  that  he  was  h\%  pariker  of  bis  pari  of  L.  and  to  all  •thers  not  guilty,  and  not  guilty  vuasbeld 

uoflea^  but  Jball  anjvjer  to  tbe  vtrit^  tbat  be  did  not,  give  tbe  r^bes,  .  Br.  A^on  fur  le  Statutes 

fi  2^.  cites  %  H.  6.  9.  10. 

8.  A  man  alleged  gift  of  a  livery  to  J?,  againft  the  Jlatute^  and  A  man  wai 
that  the  defendant  took  /'/,  and  after  ufed  it,  and  did  not  fay  where  he  g^J^'^f  li! 
^[€d  it,  and  therefore  ill  by  the  bed  opinion.    Br.  Pleadings^  vertes ;  but 

pL  75.  cites  C  H.  7.  17.  nothing  wat 

mentioned 
of  tha  wearing  of  liveries  In   the  indij^ment ;    and  therefore*  per   Keble,   the   indi^ment  it 
Biot  good ;  but  by  Wood,  the  giving  of  liveries  is  an  offence  without  the  wearing.     Br.  IndidU 
aeots,  pi.  30.  cites  6  H.  7.  12. 

9.  Speaking  of  great  words  is  not  maintenance,  perThime. 
Br.  Maintenance,  pL  9.  cites  13  H.  4*  16. 

10.  If  he  who  has  nothing  to  do  with  the  matter,  and  who  is  ^  Hawk.  PI. 
not  learned  in  the  law  will^/rw  to  the  jury,  or  to  the  party y  or  his  g  *  y°^*^ 
minfely  tbe  truth  of  tbe  matter^  and  ail  arcumjlances  as  perfeftly 
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u  a  man  learned  in  the  law,  yet  it  is  maintenance.    Br.  tSxaii 

tenance,  pi.  14.  cites  21  H.  6^  t$,  16.  and  22H.  6.  5.  pet 

Afcue. 

'  I  Htwk.  PI.       1 1 .  If  a  man  of  great  pofuer  in  the  country  wiliySy  in  prefenci  tf 

C.  zsa  S.  p^^j-Qf^j^  fj^  ^g  ^iii  gxpend  2oL  for  the  one  party,  or  ttnilgive 

It  u'  ia>^*    ^^  ^*  fi^  labour  fir  the  party  ^  yet  if  he  Jloes  net  give  any  thing  in 

thtt  a  mtA  faB  it  is  maintenance ;  for  it  may  be,  that  thofe  who  are  of  the 

M^flot   y^^  ^^^^  ^^^  P^^*  agaiilft  the  will  of  the  great  man.   Per  Ncw- 

Wntd  In    ton  Ch.  J.    Ibid; 

'  be  Ittiltj  of  auuiHeittttCt,  liy  telling  mother  wbo  afks  his  advice,  that  he  has  a  f^  tide.  Hawk.  PI. 
C.  250.  f.  9.-^  But  a  bare  pxomtlis  to  maintain  another  is  not  in  itfelf  maintenance,  unlefs  it  be 
cither  In  lefpedof  (be  pttbhck  ounilttr  in  which*  or  the  power  of  the  periba  by  wfaoa  it  is  ma^ 
tbidiS..7* 

12.  The  giving  money  fir  labouring  the  jury  is  ttialntenancci 
though  they  are  not  laboured  infoB.    Per  tot.  Cur.   Ibid. 

\'^..And  if  a  man  threatens  the  jury  to  beat  them^  in  a^ 
they  viiH  not  pafifirfuch  party,  it  is  maintenance ;  per  Pafton. 
Ibid^ 

14.  And  mainteiltoCe  at  one  day  pending  the  fuit  is  maintenance 
during  all  the  fuit,  and  yet  releafe  made  e^ler  this  day  is  a  good 
plea.    Quod  notia.    Ibid. 
t,  P.  #or        i^.  If  a  great  man,  of  whom  a  jury  are  in  fear,  Rands  at  the 

ofpn£bcea  ^^^  ^^'^  ^^^  ^^  P<*^y  ^^  ^^  maintenance,  though  he  does  no* 
do  not  ooiv  thing,  nor  fays  nothing.     Ibid,  per  Newton* 

Usui  to  diN 

cottra|e  the  other  party  from  goinf  on  in  the  tiufe^  but  alfo  to  intimidate  juries  from  doing  their 

duty.    X  Hawk.  PL  C,  250.  cap.  %$*  S.  7. 

If  a  man  1 6.  If  a  man  labours  to  indiBme,  bv  ivhich  I  am  indiBed,  it  is 
^th  a^ift  maintenance  ;  for  the  indidment  is  me  a£lion  of  the  king,  and 
t  ^54  J  xhtjlatute  prohibits  it  in  all  quarrels  and  aBions  i  per  Ncwtoil. 
f/l'nT^im   ^"^  Pafton  to  the  contrary  thereof.    Ibid. 

tie  StHT'Cbsmher,  it  is  not  maintenance,  becaufe  it  is  for  the  benefit  and  ad  vintage  of  the  king;  hut 
\Vk  man  doth  aiBft  an  informer  /«  another  Court  in  an  in/orma/fon  upon  aPena/ZatUf  the  fame  is  foch 
n  mamtenanct,  for  which  ho  may  be  ponifhed  in  this  Court.  Mich.  6  Jac.  in  the  Star.Chaaibtf'. 
Godb.  159. 

17.  Decies  tantum;  by  Ibme  of  the  juftices,  if  a  man  im» 
panelled  and  returned  upoii  ifliie  takes  tnoney  of  the  one  party ^vr 
his  verdlB,  and  after  is  notfnvorn  upon  the  i/fue,  yet  decides  tan* 
turn  lies,  and  fome  e  contra,  and  that  a^ion  of  maintenance 
lies^  quod  nota.  Br.  Maintenance,  pi.  15.  cite«  21  H.  6. 
54.  . 
S.  P.  Br.        ]  8.  If  ^.  gives  money  to  B.  to  lay  out  in  afuithetnveen  C.  andD% 

iMncer"pl-  ^^^  ®*  ^'^^  "°^  diftribute  it,  yet  A>  is  punifhable  in  maintc- 
51.  cites'  nance,  and  if  B.  does  diftribute  it,  it  is  maintenance  in  botb*. 
31  H.  6. 9.  Jenk.  101.  cites  29  H.  6.  F.  Maintenance  11  •  21  H.  7.  40. 
A  Und  «/.  ip.  If  a  man  ajjign  an  obligation  to  another^r  a  precedent  debt 
*i?fica  ^^^  ^1  ^°*  ^^  ^^  affignec,  diere  that  is  not  maintenance  \  but 
where  tht   if  hc  affign  It  for  a  «onfideration  dicn  given  by  vwy  ofcontraB,, 
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Aat  ij  maintenance.    Noy.  52.  Harvey  v.  fiatenian.— *-^Citcs  '^^r'^  *»' 

34  "•  «>•  3^-  to  the   af. 

^ee,  aod  for  that  debt  »  mainteaance.  3  Lc.  234.  Souths.  Maiih. — If  the  affignmcnt  MMtUt « 
ptd im/!ieraiitnf  it  is  void;  for  it  will  be  maintfenance.  Arg.  jo  Mod.  223.  cites  3  Le.  234* 
Nojr.  52.  Cro,  E.  551.  170.  34  H.  6.  30.  Br.  Maintenance's.  1  Bulft.  187*— ^^Birr  if /»rir/y 
M|«  toe  debt  on  which  obligee  promifed  him  to  fue  the  principal  on  the  fame  bond,  and  to  pay  th* 
liiietj  what  he  ftould  recover,  &c.  this  is  no  maintenance.     Palm.  189.   MorrU  t.  Bad|ei. 

« 

20.  Prayer  of  Judgment  by  a  juror  is  maintenance;  per  Jen-  S.P.becwft 
facy,  which  Littleton  agreed*     Br*  Maintenance,  pi.  40.  cites  J^'.*Jer* 

X8  £.44  I.  2k  his  vcfdia* 

he  has  no« 
thing  more  to  do.  1  itawk.  PI.  C.  256.  cap.  63.  S.  S.-  "  ■  But  it  wat  held  by  aU  tht  Court  ia 
B .  R.  4hat  he  may  exiwtbii  c»m^ni»ns  /«  f^/of  the  party  as  he  thifiks  the  right  ^  b«»  and  this  la 
00  naintenaacc.     Br.  MafiRcnaace,  pi.  39.  eiies  17  £.  4.  5. 

21*  If  zjufw  gives  money  to  any  of  its  companions  for  any  party,  S.  P.  though 
It  is  maintenance,  and  he  (hall  be  punifhed ;  pet  all  the  juftices,  ^^^^1^^^ 
quod  noUk    Br^  Maintenance,  pi.  32.  cites  18  £•  4. 4.  of  the  mat- 

ter.—Br. 

Maintenance,  pL  39.  cites  17  £.  4.  5* 

22.  32  H.  dv  9*  cnaGs,  Thzt  no  per/on  Jhall  bargain,  buy  or  'Th^igh 
ftU^  or  by  any  luays  or  means  obtain  any  *  pretended  rights  or  titles ,  ?*    • 'hiT 
of  Jtaie  any  promije,  gtant  or  c(fvenant  to  have  if  J  any  right y  fe^c.  of  or  titles  ht 
t^nyperjorty  ^c.  of  or  to  any  mdnors,  &c.  unlefs  he  luho  Jhall  felly  tfr.  tbe  idaral 
the  fame  or  thafe  under  nvhom  Be  claims  have  been  in  pdfejfton  thereof ,  5I*e"*fi^''  ^** 
V  of  the  remainder  or  reverJio\  thereof y  or  have  taSen  the  rents  or  number  is 
prtfits  thereof  for  one  whole  year  next  before  the  bargain  y  (^c,  made,  contained  ia 
upon  pain  that  the  perfonfellinRy  bfc.  Jhall forfeit fuch  lands,  &c.  and  ^^^^J^^ 
rif  buyer  or  taker  thereof y  the  value  offuch  lands y  Wr.  one  moiety  the  ftatute. 
tothekinjr,  i^c*  and  the  other  to  the  party  that  will  fue  for  the  fame  Pi-  C.   86. 
haaicnff  J.it,  i^c.  '    •".      '        ;•,""•;  I* 

(ridge  V.  Strange.  S.  P.  Co.  Litt.  369.  a.  h."      '    For  the  better  underftanding  of  this  fta« 

ttttt,  you  muftobferve,  that  title  or  right  may  be  pntenced  txvo  manner  of  um^j.  id.  WhcQ  it  i# 
iittrfy  im  pretence  or  (u^yo&tian,  and  nothing  in  verity.  2dly.  When  it  is  a  good  right  or  title  ift 
wri/jj  and  made  pretenced  by  the  aD  of  the  party  f  and  both  thefe  are  within  the  £ud  ftatute  ;  for 
cunple,  if  A.  be  latvfui  owner  of  land,  and  is  im  pojprjffiony  and  B,  xubo  bath  no  right  thereunto^ 
graoteth  to,  on  contraQtthfor  the  land  with  another ;  the  grantor  and  the  grantee  (albeit  the  grant  ha 
■ttcrly  void)  are  within  the  danger  of  the  ftatute ;  for  B.  hath  no  right  at  all,  but  only  in  pretenca* 
If  >f.  \ftdijfeifed\n  this  cafe,  A.  hath  a  good  lawful  right,  yet  if  A.  being  out  of  poffeffton^granteth 
to,  or  eomtraQetb  for  the  land  imitb  anothtr^  he  hath  now  made  his  good  right  of  entry  pretence4 
vithio  the  ftatute,  and  both  the  grantor  and  grantee  within  the  danger  thereof.  A  fortiori  of  a  right 
inadion.     Quodaota.     Co.  Litr.  369.  a. 

It  is  further  to  he  known,  that  a  right  or  title  may  be  eonfidered  three  manner  of  iv:>yj.  ift.  As  it 
is  naked osA  rvitbout  poffejjion,  adly.  When  the  abfolute  right  eometb  i^  reUafe,  or  otherwife,  to  m 
^t^ongful pcffefficnt  and  no  third  perfon  hath  either  jus  proprietatis,  or  jus  poftefljonis.  The  thirds 
when  he  hath  a  goad  right f  and  a  vnongful poffeffion.  As  to  the  firft,  fomewhat  hath  been  faid, 
tad  more  (hall  be  faid  hereafter ;  as  to  the  fecond,  taking  the  former  example,  if  A.  be  diffeiftd, 
sad  the  diffeifee  reieafe  unto  him,  he  may  prefently  fell,  grant  or  contra£k  for  the  land«  and  need« 
aoc  tarry  tor  a  year ;  for  it  is  a  rule  upon  thU  ftatute,  that  whofoever  is  the  -f  abfolute  r  .mm  n 
ommer  of  any  lands,  tenements  or  hereditaments  (as  in  this  cafe  the  difleifor  is)  jnay  at  L  *^SS  J 
his  pleafure  harpin,  grant  or  contra^  for  the  land ;  for  no  perfon  can  thereby  be  prejudiced  or 
fri^red  i  and  lb  if  a  man  t  mortgage  bis  Jiand,  amd  after  redeem  the  (ame,  or  if  a  man  reee/vert 
VoAupon  afonner  title,  or  be  remitted  to  an  ancient  right ,  he  may  at  any  time  bai;gain,  grant  or 
omtfad  for  the  land,  for  the  reafon  aforefaid.  As  to  the  third,  if  in  the  cafe  aforefaid,  the  dif* 
fajordiedfeifed,  and  A.  the  diffeifee  entetetb,  and  diffeifet  the  ff  heir  of  the  flifeifwr,  albeit  ha 
Wsh  an  ancient  righ^  ytt  feel^  the  poffejfion  it  unlavful^  if  he  bargain  or  contra^  for  the  land 
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before  he  htth  been  in  poflTiffionliy  the  fpace  of  &  7tar»  he  it  within  the  danger  of  die  ftafiite»  \6t 
caufe  the  heir  of  the  dineifor  hath  right  to  the  pofle£oB,  and  he  is  thereby  grieved ;  ft  fie  de  fiffli* 
'  libut ;  and  albeit  he  hath  a  pretenced  right  (and  none  in  Terity)  but  getteth  the  pefleffion  #rongfi;ffl}f 
yet  the  ftatute  eztendeth  unto  him«  as  well  as  where  he  is  out  of  pofleffion.     Co.  Litt.  369.  a. 

+  I  Hawk.  PI.  C.  265.  cap.  86.  S.  15. 1  ^t  was  agreed  by  Montague  Ch.  J.  and  all  of  the 

Seijeant*!  Inn  in  Fleet- ftreet»  that  if  a  matt  ]  mwrtgaj^tt  his  land,  and  redeems  itj  he  may  fell  hit 
land  within  one  year  next  &c.  without  danger  of  the  llatute  aforefaid ;  for  fo  is  the  intendment  of  Che 
*  ftatute ;  for  the  ancient  fiatutes  art  that  notujliall  maintain^  zndyet  a  man  maj  maintain  his  cotf/htf 
mnd  fo  thslike  ;  ibr  //  if  ndt  intended  6ut  ojnn/aw/ui  maintenamee,  and  fo  of  pretenced  titkt  and  not 
of  that  which  is  clear  title.  Br.  Maintenance,  pi.  38.  cites  6  £.  6.— 1|  1  Hawk.  PI.  C.  265. 
cip.  t6,  f.  1  ^. 

y.  S,  pcfejedofa  termgranted  It  /•  T,  S.  bis  hrolker,  11  May  10  J?//«.  and  afterwards  S  Oader 

12 1  £//«.  he  hAmitM  heing  in  p9jfeJionm9rtgaged  the  fame  toy,  N.  ^hofuffered  bim  to  continue  in 

fofftffion.    T.  5.  granted  his  eftaie  to  7.  ^.  ^bo  mortgaged  it  to  d  tubo  iet  y.  S.  continne  in  pf- 

frffion  till  to  December  9.%  E/ix.  when  G.  entered,    J.  S.  was  indebted  to  B.  and  C.  and  requeued 

J.  N.  to  grant  hit  eftattf  in  the  premiflea  to  B.  and  C.  for  ftfcurtty  df  their  money,  to  which  f.  K. 

»coolented,  provided}. S.  would  find  him  other  fecurity  for  his  debt;  whereupon  J.  S.  propofed 

the  (aid  C.  and  B.  and  J.  N.  accepted  thorn,  and  at  J.  S.*s  raqueft,  granted  hisintrreft  to  theni. 

ad.  of  February  22  Kliz.  the  faid  J.  N.  having  »o//V«  of  the  grant  ofG.    In  an  information  by  G. 

«gainft}.  N.  Periam  and  Mead  ].  held.  That  J.  N.  was   not  within  the  penalty  of  this  ftatute, 

becaufe  J.  N.  gfanted  his  intereft  to  B.  and  C.  at  the  requeft  of  J.  S.<wno  was  the  mortgager  to  leonc 

the  debt  he  owed  chemi  and  therefore  it  (hall  not  be  intended  that  that  grant  was  made  for  any  un- 

'  lawful  maintenance  againlt  the  lUtute.     Befides  J.  S.  had  pciTeflion,  and  received  the  iffuea  and 

profits  of  (he  faid  lands  for  a  whole  )'car  before  the  grant,  notwithfhuiding  he  was  not  in  foffejfm 

for  a  whole  year  before  the  day  of  the  dateof  the  grant,    3  Le.  78.  Mich.  24  Elix.  C.  B.  Stamp'i 

Cafe. 

>fr  if  A.  be  in  poiTeflioii  or  bath  received  the  iffues  and  profits  for  a  ^ubole  year^  and  afterwards  a 
Jhanger  enters  npin  him  and  bath  poffejjionfar  a  quarter  orbaljayear^  yet  he  who  was  in  pofTeifiao 
for  a  year  before,  may  grant  his  intereft  without  danger  of  the  ftatute  &c.  3  Le.  79.  Mich.  24.  EHs. 
C.  B.  in  Stamp's  Cafe. 

++  So^  if  he  enters  upon  the  dijfeifor  bimfelfy  and  fells  &c.  For  notwithflanding  his  entry  wai 
lawful,  and  he  had  both  the  abfolute  property  and  poiTcffion  of  the  land  \  yetinaftauch  tt  thediflcifor 
claims  a  title  to  it,  which  is  yet  indifpute,'  fuch  a  fale  by  thediffeifee  feems  within  the  intent  of  the 
ilatute,  which  meant  abfolutely  to  retrain  all  perfons  from  transfisring  their  difputed  titles  to  any 
ftranger  whatfoever.     i  Hawk.  PI.  C.  265.  cap.  86.  f.  16. 

Note,  The  words  of  the  ftatute  be  ( any  fret  enced  right  J  therefore  a  leafe for  years  is  within  die 
ftatute;  for  the  ftatute  faith  not  (the  right,  but  any  right]  and  the  offender  fhall  forfeit  the  whole 
f  alue  of  the  land.  But  yet  if  a  man  makes  a  *  ieafeforyeais  to  another  to  the  intent  to  try  the  title 
in  an  ejtQionefrm<tt  that  iS  Out  of  the  ftatute,  becaufe  it  is  a  kind  of  a  courfc  of  Uw ;  but  if  it  be 
inade  to  a  great  mant  or  any  other,  to  fway  or  countenance  the  caufe ;  dut  is  within  this  ftatute, 

Co.  Litt.  369.  a.  369    b. •  i  Hawk.  PI.  C.  264.  cap.  86.  f.  la.—     -S.  P.  if  made  by  afa- 

lieriour  to  an  inferiour.     2  Brownl.  271.  Trin.  7  Jac.  C.  B.  Anon. 

Le*ije  or  f^omife  jor  years  made  againft  the  form  of  the  ftatute  is  within  the  danger  of  the  (htote 
as  well  as  eftate  for  life  in  tail  or  in  fee ;  for  if  a  ieafe,  promlfe  or  bargain  may  be  made  for 
•ne  year,  it  may  for  two,  and  <b  on  to  10  or  ico  &c.  and  a  man  will  maintain  as  much  for  fuch 
eftate  as  for  an  eftate  for  life  &c.  and  the  words  are  (any  right  or  title  J  in  which  cale  if  he  had 
tec  and  promifed  a  leafe  for  years,-  this  is  a  right  or  title,  and  is  contained  under  the  word  (any}  s 
and  under  this  word  (any)  the  lefs  eftate  (hall  be  contained  in  the  greater.  Pi.  C.  87.  a.  Hill* 
6  &  7  E.  6«  Partridge  v.  Strange  and  Crocker. 

If  ^.  pretends  title  offeejimph  in  land,  and B.  taicesaleafe  ofhimfnr  looyeart^  where  jt.  who 
pretends  bad  not  been  in  p'ifftjjion  by  the/pace  of  a  year  Sec.  according  to  the  ftatute  B.  ftiall  be  p»> 
nilbcd  by  the  ftatulc,  which  prohibits  arty  to  obtain  C^r.  or  take,  promife  or  grant  to  have  tbefrtm 
fenced  right  or  title  of  any  per/on  ;  and  yet  he  does  not  obtain  the  pretcncf  1  right  or  title  of  the 
teftbr;  for  his  right  or  pretenced  title  h  fee  fimple,  and  not  of  eftate  for  years  ;  for  othenvife  he 
may  take  leafe  for  5000  years  dec*  and  fo  defraud  and  fruftrate  the  fbiute,  z  And  cr.  in  Cafe  ol 
Smith  V.  Colefliill. 


But  he  who  gains  the  p'^jpjfion  of  lands,  by  virtue  tf  a  judgment  at  la^a:  in  affirmance  of  an 
eUnt  title  cannot  come  within  the  meaning  of  this  ftatute  in  refped  of  any  leafe  made  of  fiidk 
lands ;  for  it  can  never  be  imagined,  that  it  was  the  intent  of  the  ftatute  to  oblige  all  perfons,  wfaa 
(hould  recover  their  lands,  to  occupy  them  themfelves,  which  would  be  generally  inconveoieni,  ami 
often  wholly  impracticable ;  and  therefore  it  moft  be  admitted,  from  the  nccelfity  of  the  cafe,  That 
f^ch  perfons  may  lawfully  leafe  their  lands  and  houfes  to  proper  tenants,  to  be  manured  and  occu<* 
pied  for  the  ufual  rents ;  but  if  it  fhall  appear,  that  the  title  to  fuch  lands  is  ftill  contefted  nocwidi- 
itanding  fuch  recovery,  and  that  fuch  leafe  was  In  truth  defigned  for  the  maintenance  of  the  title* 
Scrieant  Hawkins  fays,  he  can  fee  no  reafon  why  it  fhould  not  be  u  much  wlthia  the  fiatuce  ai  9mj 
cife  whatfoever.     1  Hawk.  PI.  C.  265.  cap.  86.  f.  l6« 


maintenance.  1 1  $s 

« 

If  a  mm  liu  a  la^/ml  title  fa  enter  intotandSf  but  has  not  been  in  podeffiont  and  he  enters,  anl 
Mtmkci  a  itmfe /ot years  thereof,  it  is  within  the  ftatute  ;  for  the  mifcbtef  ;>,  he  would  let  it  to  ano. 
thcr  to  have  the  maintenance  and  embracery,  and  make  contentions  and  fuits,  and  to  remedy  this^ 
the  ftitttte  was  made;  for  if  a  man  has  title,  he  may  recover  according  to  his  title  •  r  •  gj{  n 
per  AnderfoaCh.  J.  andPeriam  J.  agreed  thereto,  and  faid,  that  if  a  man  recotter  L  '5^  J 
tMjhrmeJon  or  etjfavit,  and  make  a  leafe,  it  is  not  within  the  ftatute,  though  he  has  not  been  in 
po^effion  for  a  year,  and  he  thought  the  plaintiff  need  mot  prove  that  it  is  a  pretended  right,  be* 
caufe  the  ftatute  eipounds  what  is  a  pretended  right,  via.  if  he  hath  not  bceq  in  pofleflion.  Goldibk 
loi.    Slywrightv.  Page. 

The  cafe  above  was,  that  a  man  was  &ifed  in  fee,  and  made  9i feoffment  to  J.  S.  /o  the  nfeofbimm 
filft  and  M,  bit  intended  wiftj  and  t0  the  heirs  of  the  bufband.  The  m^friage  tookeffeS,  and 
dien  the  ha(band  made  \ feoffment  to  aftranger^  and  died^  afterwards  M,  Seftrejhe  nuas  in  foffeffion^ 
made  a  leafe for  years  to  a  half  brother^  the  defendant  by  indenture  tvithont  any  entry  or  delivery  ^T 
the  deed  upon  the  land^  he-^jvow/ff^that  (he  never  had  been  in  pofleffion.  l^he  Court  held  this  leaje 
widiin  the  ftatute,  though  obje^d  that  being  made  by  one  out  of  pofTeflion,  and  not  feaJed  or  de* 
livercd  upon  the  land,  was  not  ^jood  in  law,  as  to  pafs  any  intereft  ;  for  by  means  of  this  pretended 
leafe,  the  pofleflioo  might  bedifquieted  {  for  amongft  the  vulgar  people  it  is  a  ieafoi  and  it  is  a  leaft 
by  refutation,     Le.  i66.    Slywright  v.  Page. 

Mo.  a66.  S.  C.  is,  that  the  leafe  was  made  to  try  the  title. — ButGoldfb.  lox.  S.  C.fayi  nothing 
of  its  being  made  to  try  thetitle.»-And.  aoi.  S.  C.  ace— i  Hawk.  PI.  C.  294.  cap.  86.  t.  14. 

But  if  one  that  has  not  been  in  pofieffion  offers  a  leafe  to  J.  S.  who  was  ignorant  of  the  leffor*t  not 
iavingbeeninfeffeffhnf  and  J.  S.  agrees  and  takes  a  leafe,  in  this  cafe  J.  S.  is  not  xifitbin  tbefia* 
tutti  per  Anderfon  Ch.  J.  Goldlb.  loi.  in  Cafe  of  Slywright  v.  Page. 

X  X  Alfo  where  the  ftatute  fpeaks  (pf  any  right  or  title  to  lands  &c.)  A  cufiomary  right  or  pre« 
lence  thereof  to  lands  holden  by  copy  is  within  this  ftatute.     Co.  Litt.  369.  b. 

I/one,  who  has  a  pretended  right  or  title  to  coty bold  lands ^  bargains  and  fell$  it  to  another^  thlt 
is  within  this  ftatute  ;  for  the  ftatute  fays,  if  any  bargain^  buy  or  fell  Sec.  any  right  or  title  in,  or  to 
any  lands  or  tenements  ;  fo  that  thefe  words  (any  right  or  title)  extend  to  ail  manner  of  rights  of 
titlts,  and  by  confequence  to  copyhold  lands.  And  a  great  part  of  the  land  of  the  realm  is  granted 
by  copy,  and  therefore  the  intention  of  the  makers  of  the  adt  was  to  include  thi»  for  the  avoid* 
iog  of  fuits,  maintenance  and  champerty,  and  not  to  leave  all  copyhold  eftates  to  the  m^fchiefs  men- 
tioned in  the  preamble  of  the  faid  a£t.  Per  Wray  Ch.  J.  4  Rep.  26.  a.  Pafch.  3  c  J^iz.  B.  R.  ia 
Caf«  of  Kite  v.  Queinton.— -— S.  P.  2  Brownl.  134.  in  Cafe  of  Bagnal  v.  Tucker. 

Ptrovided  that  itjball  be  lawful  for  any  perfon  being  in  \  lawful  This  proylfi 

pojfeljum  of  the  thittg,  whercunto  title  is  made^  by  taking  the  yearly  i^^„^^^M 

proftT  to  buy  or  obtain  by  any  reafonable  way  or  means  the  pretended  for  explana- 

right  of  another  perfon  to  the  fame.  tion  than  of 

*  any  necefli* 

tv)  ejftendeth  o/tfy  to  ^  preteneed  right  or  ticlet  and  ^0/ Co  a  good  and  clear  right,  and  therefore  with* 
Otttqueftion,  any  tha(  hath  a  juft  and  lawful  eftate.  may  obtain  any  pretenced  right  by  releafe  or 
otherwife  ;  for  that  cannot  be  to  the  prejudice  of  any;  nay,  as  hath  been  faid,  a  *  diffeifor^  that 
bath  a  wrongful  eftate,  may  obtain  a  releafe  e/the  diffeifee^  and  that  is  not  within  the  body  of  that 
ad,  and  confequentJy  ftaxideth  not  in  need  of  any  provifo  to  proted^  him.     Co.  Litt.  369.  b« 

*  S.  P.  And  itfe^ms  cle^r,  that  fuch  a  releafe  cannot  como  within  the  meaning  of  the  ftatute,  }f« 
the  difleifee  had  the  true  title,  and  no  other  had  any  pretence  of  title  to  the  land ;  for  in  fuch  caf«t' 
it  i$  clear,  that  the  end  of  the  releafe  is  not  for  maintenance,  but  for  the  fettlementof  all  difputes. 
But  iffueh  a  diffeifee  bad  had  but  a  eontefted  title,  and  fuch  releafe  were  ifitended  only  to  enable  thf 
di^ifor  to  defend  himfelf  with  the  dubious  title  of  his  diflelfee,  fureiy  it  cannot  but  be  as  much 
within  the  meanlpg  of  the  ftatute  as  any  conveyance  to  one  wholly  out  of  poftefllon.  1  Hawk.  FU 
C.  265.  cap.  86.  S.  17. 

Aad  therefore  if  there  be  tenant  for  life,'  the  remujnderinfee  by  lawful  and  jujl  title^  he  in  rc- 
»*indcr  may  obtain  ind  get  the  pretenced  right  qx  title  ofanyffranger,  not  only  for  that  the  particular 
eftate,  and  the  remainder  .ire  all  one  4  but  becaufe  it  is  a  mean  to  cxtingulfti  the  feeds  of  troubles 
and  fuits,  and  cannot  be  to  the  prejudice  of  any.     Co.  Litt.  369.  b. 

And  where  the  ftatute  faith,  (being  in  la^jjfnl  poffeffion  by  taking  the  yearly  rent  &c.)  tiiofe 
words  are  but  explanatory,  and  put  for  example  5  tor  howfoever  he  be  lawfully  ieifcd  in  poflVflion, 
revcrfion  or  remainder  it  fuffices,  though  he  took  profit.  But  the  matter  obfervable  upon  this  pro» 
vjfo,  is,  that  if  a  d'ffeiftr  males  a  leafe  for  life^  lives  oryearsy  the  remainder fcr  life  in  tail  or  in. 
fer,  he  in  remainder  cannot  take  a  promife  or  +  covenant ^  that  when  the  diffnfee  has  entered  upon 
the  land  or  recovered  thefame^  that  then  he  fhonld  convey  the  land  to  any  of  them  in  remainder^ 


fsff  |>urvicw  of  the  body  of  th«adl|  nor  reafonable,  btcaufe  it  is  to  the  prejudice  of  a  third  perfon 

^3  B*t 


ij9  fj^altittit&ttct^ 

But  the  fcaiantblc  way  or  mean  intended  by  the  ftatute  //  4f  '^^KnsA  ^  nMjhmthm,  •r/mtS  tmtvtyn 
MMCti  at  amomttt  toot  much  :  and  tbit  agrees  with  the  letter  of  the  law,  vii.  the  prctenced  right  ec 
title  of  any  other  peiCoii;  and  rights  and  titles  are  by  relcafe  or  confirmationy  ai  by  reafonabie  wayit 
and  means  lawfully  transferred  and  extinct ;  and  the  words  ef  promife  or  covenant  |bc,  which  are 
prohibited  by  the  body  qf  the  a^»  are  omitted  in  the  provifo.    Co.  Litt.  369.  b. 

f  S.  P.  Becaufe  fuch  a  covenant  feems  to  favour  as  much  of  maiotenancey  ai  if  t||ey  had  heco 
grangers  to  the  land,     i  Hawk.  PI.  C.  2^6.  cap.  86.  S.  ly, 

I  A.  feifed  of  land  imfe^td  IF.  R,  and  IV,  S.  uffn  conditioM  U ttfffhim  and  M.  his  mlfk^  re- 
mainder/o  D.  hi* y^^ffgfftjM  in  rail,  with  divert  remaindert  ovft^  but  motjhntnmg  to  Vfhwm,  And 
the  U  ejtate  wot  exeeuud  accordingly  ;  afterwards  A,  madf  a  netuMfmtnt  /ta  the  Jam  tmJUt*^  ra 
€onJitiom  to  r§.4^<nffbim  and  bit  Jecond  w/eforlife^  remainder/*^  hhfccondfon  in  taii^Sc,  B, 
procured  the  deeds  oNie  firft  entail  to  ^canceUed.  A*  died,  D.  entered  and  took  the  profits.  B. 
purchafed  the  title  of  J.  N.  who  w^  not  in  pqlTeflion.    An  information  was  brought  againft  B. 

C^M  n  ^ad  a  copy  or  draught  of  the  firft  deed  written  by  the  defendant  himfelf  was  pro- 
57  J  duced,  by  which  it  appeared,  that  the  remaindtr  for  XMtnt  of  t£ne  of  D,  Moot  limited 
U  Bf  Hpon  which  the  queftion  was,  whether  B.  in  the  laft  remainder  might  buy  a  pretenced  title  by 

.  the  provifo  in  the  ftatute.  And  %vhen  D.  after  A,  's  death  tnteredfor  the  foifiitnre^  he  devejitei  all 
the  ttenf  remainder tt  and  re.contiuued  the  former.  And  thetctbre  it  wu  mfitlcd  for  B.  the  de- 
fendant, that  this  was  no  offence  within  the  ftatute,  becaufe  the  remainder  and  particnlar  tenant 

'  make  but  one  eftate,  and  the  feifin  of  the  one  is  the  feifin  of  the  other.  Ihit  it  was  anfwered,  th^ 
by  the  buying  the  title  of  the  particular  tenant  he  intended  to  defeat  all  the  firft  remainders,  anil 
alfo  the  intention  of  the  ftatute,  as  appears  by  the  words,  ought  to  be  taken,  y\%.  That  he  who 
buys  a  pretenced  title  ought  to  be  in  P^efie^  hy  the  taking  the  annual  rente  and  frcfitt  which  BL 
did  not  in  this  cafe.  Idea  ^ucre.  D.  51.  b.  nl.  6»  y,  8,  9.  Trin.  34  H.  6.  Anon.— — {  Orig^ 
(rtftatute). 

•  A  ftranger  JJoHiJball  unlawfully  maintean  anyfuii  or  aBwn^  retain  any  pir% 
•moTrt-*  fi^fi^  maintenancey  embrace  *  jurors  orfuhorn  witnefles,  onpiun 
turned  pray,  ff  ioL  tie  one  tttoiety  to  the  king^  and  the  other  moiety  to  him  that 
iflg  him  to.  nvill/ue  for  the  fame f  isfc. 

the  day,  and  to  do  in  the  cmii/e according  to  hit  con/cience.  Adjudged  Maioteoancf.  1  Le.  134, 
Mich.  28  Eliz.  cites  it  as  one  GifTord's  Cafe. 

Applying  to  a  Juror  by  one  that  is  no  oarty  to  the  fuit  by  word  or  writing  to  ^fffar  is  maintB* 
nance,  othcrwife  by  a  party  to  the  fuit.  Mq.  816.  Jepps  v.  Tunbridge  Ike. — Goldifb,  182.  pi.  lio, 
^aidfton  ▼.  Hall. extes  Gifod'sCafe. 

The  frofecution  to  be  within  one  year. 

23.  A,  poflefled  of  a  reSlary  for  term  of  years  was  ^eBed  by 

B.— C.  by  A*s  commandment  reenters  to  his  ufe,  and  after  B. 

continues  the  poffeffton^  and  A.  within  four  days  after  grants  all  hit 

interefi  which  he  had  in  the  faid  land,  to  C. — This  grant  waa 

good  enough,  notwithftanding  that  at  the  time  of  the   grant 

he  had  not  poffeffion^  and  that  the  grjnt  was  made  out  of  the  land. 

Dal.  16.  pi.  1.6  EHz.    Waly  v.  Burnell. 

fj*fomuch       ^^'  ^  widow  in  confideratioftf  that  the  plaintiff' at  her  requijl 

f^K.forhit  *^  taken  great  pains,  and  expended  1506/.  on  her  fuitsy  and 

lahonraaont  Other  bufinefs  depending,  promifed  to  pay  all  the  charges  which 

1/ /^7^s  ^^^^^  expended,  and  200/.  more  when  required.  Dyer  thought 

Maime.'  '  *e  confideration  good,  and  lawfu]   and  charitable,  viz.  tp  aid 

nance. and  cafe  a  feme  folc  in  her  widowhood  in  her  afiairs,  fuit?^  and 

dttfs''QniiJ's  ^"^"'^^^J  ^^^*  ^^"  ^^7  ^  out  of  fuit  itf  law  divers  waya. 
Cafe.— D.    And  the  word  depending  is  not  of  neccffity  intendible  to  be  i 


inter 


.b.OnU  parteslitigantes  in  a^ionedependentMn  aliqua  curia  legis,  &c^ 
j^ce  Cart  *"^  '^^"  ^'  cannot  be  maintcnaiice }  fo  he  concluded  his  argu^ 
130.  per'  mcnt  with  the  plaintifF,  and  the  plea  iu  bar  infufficicnt.  D.  ^cc. 
Vaughan      b.  356.  b.  Pafch.  J9  Eliz.    Onely's  Cafe, 

Ch,  J.  . 


9^intmmst.  157 

25.  A.  by  indenture  between  him  of  the  firft  part,  6.' hit  fon 
md  W.  R.  and  W.  S.  of  the  fecond  part,  covenanted  with  jS.  his 
fin  to  ajfure  lands  to  tbefaid  W,  R.  and  W.  S.  and  their  heirs  if- 
forefuch  afeafi  to  the  nfe  of  A*  for  life;  and  then  follows^  viz. 
And  it  is  agreedy  that  thejaid  A.  may  ajfign  part  to  his  ivifty  part 
to  his  daughters y  and  part  to  hit  bq/lardsj  the  remainder  of.  the 
whole  upon  the  determination  of  eftates  fo  to  be  limited  to  the 
ufi  tfB,  and  the  heirs  male  of  his  body,  the  remainder  to  the  uje  of 
C,  bafiardof  A*  and  ihe  heirs  male  of  his  body,  remainder  #ver  ; 
Md  covenanted  that  he  and  *all  others^  is'c,  Jhouldjtand  fei/ed  to  thi 
ufes  afirefyid^  And  further  it  was  agreed,  That  if  any  to  whom 
ihe  inheritance  is  appointed  as  before,  jbould  do  any  aB  to  the  preju^ 
ike  of  the  inheritance  of  any  perfon  to  whom  any  eflateis  limited^  then 
fuch  perfon* s  efiate  fhould  ceafcy  an4  W*  R,  and  W.  S.  hefeifed  to 
the  tfe  of  him  and  his  heirs,  to  whofe  ufe  the  inheritance  is  ne9ct  H- 
nif^a  according  to  the  purport  tnereof  ^  by  force  of  which  A« 
wa$  feifed  for  life,  zoAfurrendered  to  B.  After  which  a  fine  come 
eeOf  fsfc,  was  levied  by  S.  apd  W.  S.  to  W,  R.  with  warranty  and 
proclamations,  by  which  C.  entered  and  demifed  to  J,  N.  to  the  intent 
that  J.  N,  fiould  bring  ejeBment,  Aji  information  was  brought 
againft  C.  fetting  forth  that  he  was  not  in  pofTeffion,  nor  had 
any  right  of  entry,  &c.  and  that  A.  is  living  and  B.  is  dead.  It  • 
was  infifted  for  the  defendant,  that  it  appears  by  the  informa*- 
tion,  that  when  B.  made  the  leafe  he  had  nothing  in  the  land^ 
andfo  the  leafe  merely  void ;  for  it  is  not  alleged  to  be  nKide  by 
deed  indented,  nor  upon  the  land,  nor  in  fuch  other  manner  as 
to  be  accounted  any  leafe,  and  confcquently  no  offence  againft 
the  ftatute.  It  was  agreed  to  be  *  no  leafe,  but  yet  it  was  faid  an  C  ^5^  3 
offence  aeainft  the  ftatute  ;  becaufe  the  words  ojthejlatute  are  ti  *^^  0^064! 
be  underftood  according  to  the  common  underftanding,  and  fpeech  cap.  S6.  S* 
which  ^i&&  between  perfon  and  perfon,  and  not  in  the  dark  fenfe  14- 
according  to  the  operation  6f  law.  And  the  Court  agreed,  that 
B.  took  not  any  ufe  by  the  indenture  for  want  of  a  confidera^ion 
to  veft  the  ufe  m  him  (fatherly  love  not  being  fufficient  to  convey 
any  thing  to  a  baftard)  and  fo  the  ufes  void  as  to  him,  notwith* 
ftandlng  it  is  by  way  of  remainder;  and  adjudged  for  the  plain* 
tiff.    And.  75,  Trin.  ipEliz.  Gerrardv.  Worfclcy. 

26.  Applying  to  the  fteward  of  the  lord  of  a  liberty  to  return  Vfi^'^ffy* 
em  indifferent  jury,  and  not  of  knights  and  efquires,  becaufe  the  ^[11^ J^^ 
difpute  concerned  a  lord  of  a  manor,  and  the  fteward  repre«  minmiioH  of 
fenting  the  matter  to  his  lord,  &c.  is  not  maintenance.    2  Le.  ^J  perfon, 
133.  Mich,  28  Eliz.  Ld,  Cromwell  v.  Townfend.  v  j  "  '^  °**^- 

hiflHy  and  it 
nay  be  maintenance  in  the  per(bn  at  wliofe  requeft  it  is  done  $  per  Cur.  12  Mod.  564.  io  Cafe  of 
Turner  T.Buxoaby. 

'  27.  If  a  bond  be  for  performance  of  covenants  contained  in  a 
leafe,  and  leffor  afpgn  the  leafe,  he  may  adign  the  bond  alfo,  be- 
caufe they  are  concomitants,  and  he  bath  an  intereft  in  the 
kafe,  and  therefore  be  jnay  fue  tlie  bond  \  but  if  the  covenants 

O  4  are 


ijS  Maintenance. 

anfirft  irohf?^  and  afterwards  he  aiEgn  over  thtf  leafCj  if  Ac 

aflignee  fue  the  bond^  it  is  dtre£tly  maintenance ;  but  if  after 

the  aiTignmenty  the  covenants  are  broken^  it  is  no  maintenance 

to  fue  ;  but  if  he  q//ign  over  the  bond^  and  rejerve  tte  Uitfe  in  hii 

own  hands,  and  then  the  covenants  are  broken^  and  the  other  fue  the 

bond,  it  is  maintenance.      Agreed  Arg.   Godb*   8i.  pk  96. 

Mich.  28  &  29  Eliz.  B,  R. 

It  is  ufual        28.  If  J.  S.  be  indebted  to  me,  and  I  am  indebted  to  J.  D.  I 

cSi^tt  to*^"  '^^y  #^''  that  debt  to  J.  D.  nvith  theaffent  of  J.  S,  otherwife  not, 

'^ake  ex-     Arg.  Godb.  8 1,  pi.  96. 

change  of 

mvHtyfar  hlllt  cfdeit^  and  it  is  do  maintenance ;  and  per  Gawdy  T.  it  it  no  maintenance  to  affipi 
debt  with  a  letter  of  attorney  to  fue  for  it,  escept  it  be  itffirnfd  t*  be  repoveredy  and  the  p^rty  to  Uvt 
fart  of  it.  Cro.  £.  170.  Penfon  if.  Hickbed.— ^Aiugnmcot -of  a  debt  or  recognizance  to  ^ 
Jtranger  is  an  illegal  and  void  coniideration.  Cro.  J.  5{z.  Barrow  t.  Grey.-*-^iff^iiif  ^diku% 
mainttnance  at  common  lair,  and  punifhable  by  Information,  and  indidment.  ]enk.  toS.  pi.  6.-^ 
Vnlefs  it  be  by  the  dehteeoixht  vendor.  Jenk.  ^92.  pi.  55.  cites  Lane  t*  Mallony.— AIL  ^ 
Ubdfon  V.  Ingrun. 

29.  Damages  to  be  recovered  for  trefpafs,  battery^  fcc.  etnnot 

be  afiigned  over,  becaufe  they  are  as  yet  uncertain,  and  perhaps 

the  afugnce  may  be  a  man  of  great  power,  who  might  procure  a 

jury  to  give  him  the  greater  damages.    Arg.  Godb.  81.  pi.  96. 

•  The  cafe       30.  A.  feifed  in  fee  gave  lands  to  B.  and  the  heirs  *  of  his  bodu 

^^^^^M  'c°^*^^^^^  '^  ^'  ^"^  ^^^  ^^'''^  '"^^^  6^  ^^  ^y*  remainder  to  tie 
Tightly  ^ght  heirs  of  A.-^ — B.  died  having  ijfue  a  daughter.^-^'^.  made  a 
ftated  in  the  leafefor  years  of  the  lands.  The  Court  held  this  to  be  no  main^ 
'hat*thevrord  ^'^^^^^^  Within  the  ftatute  J  for  he  in  remainder  may  make 
(males)  is  a  Icafe  for  years.  2  Le.  48.  pi.  63*  Trin.  33  Eliz.  C.  B% 
omitted;  and  Taylor  V.  Brounfal. 

this  appears 

more  plainly  afterwards. 

31.  Then  it  was  given  in  evidence,  that  a  common  recovery 
was  hadagainjl  B.  with  Jingle  voucher'^  and  Jo  the  remainder  rimited 
to  C,  de/lroyedy  and  that  after  that  recovery  C  made  the  hafe ;  but 
it  was  anfwercd  by  the  other  fide,  that  the  recovery  was  never 
executed,  and  fo  no  difcontinuance  of  the  remainder,  and  then 
the  Icafe  made  by  C.  was  good.  And  the  trutli  of  the  cafe  was, 
that  fuch  recovery  was  had,  and  an  hob,  fac.  feifinam  awarded^ 
and  returned,  but  no  execution  ^pos  had  upon  it,  nor  the  recoveror 
never  entered.  And  whether  C.  who  is  a  ftranger  to  the  faid  re- 
covery, (hall  be  admitted  aeainft  the  recovery  to  fay  that  no 

r    1^9  ]  execution  was,  was  the  queflion,  and  therefore  all  tne  matter 
was  found  by  fpecial  verdi£i:«     2  Le.  48.  Taylor  v.  Brounfall. 

32.  A/fo  it  was  given  in  evidence,  that  the  land  was  given  to 
J?,  and  the  heirs  male  of  his  body  i  and  then  when  the  daughter, 
who  is  not  in  truth  inheritable,  enters,  whether  fuch  entry  ((he 
being  privy  in  blood  to  C.  her  uncle)  fhall  be  a  dijfeifin  or  abatt' 
ment,  i^c,  as  in  the  Cafe  of  Littleton,  where  the  voungeftbro* 
ther  enters  after  the  death  of  the  father  ?  For  in  fuch  cafe,  the 
youngeft  fon  does  not  get  any  freehold^  but  is  only  a  tenant  at 

fufltrancCk 
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ftiflerance.  And  Anderfon  held,  that  when  the  daughter  entn^ 
and  takes  a  hufband,  who  leafes  for  years  and  the  lefiee  enters^ 
the  fame  is  a  difTeifin ;  but  Periam  doubted  ;  for  he  faid,  when 
the jrounger  fon  entered,  the  freehold  was  in  bim^  which  An- 
der/on  doubted.     2  Le.  48.  Taylor  v.  Brounfall. 

33.  If  tke  kin^f  UJfee  for  years  be  oufted  by  a  ftranger,  yet 
though  he  be  out  of  poiieffion,  he  may  a0ign  over  his  term ;  for 
the  reverfion  being  in  the  king,  he  cannot  be  out  of  pofTeffion 
but  at  his  pleafure*  Cro.  £.  27;.  Hill,  34  £liz.  C.  B.  Wingalt 
T.  Mark. 

34:  A£lion  upon  the  ftatute  of  maintenance  for  maintaining  Gold(b.Trt« 
nfiit  in  the  Spiritual  Cautt.  Warberton  moved,  that  this  aftion  f'  ^;^J^ 
lay  not :  for  the  ftatute  of  i  R.  2>  cap.  4.  whereupon  the  af^ion  TUdaie  ▼. 
23  founded,  is  to  be  intended  cniv  of  maintaining  yi/2tr  in  tie  Altrce. 
Courts  of  common  law  ;  and  upon  view  of  the  ftatute,  the  whole  ^"^  ^^ 
Court  was  of  that  opinion,  and  willed  him  to  demur.     And  word  ain)i. 
Drew  remembred  a  Cafe  in  the  Court  Pafch.  37  EUz.  between  in  clic  iU-* 
CoNSTANTiNE  V.  Barns,   whcrcupon  it  was  ruled,  that  no  Sl^^^*^ 
a^ion  lay  for  maintaining  a  fuit  in  the  Spiritual  Court.     Cro.  court  onij. 
E.  594.  Mich.  39.  40  Eliz.  C.  B.  Tifdalc  v.  Bedington.  — Noy.  68^ 

S.  C.  by  the 
name  of  Tifd^U  t.  Bevin^top.  That  fuch  maintenaoge  is  neither  within.  32  H.  8.  nor  i  R.  %* 
wp.4. 


3  J.  One  of  the  defendants,  fuppofing  that  he  had  title  to  cer-  s.  c. 
tain  lands,  which  were  in  thepoflcffion  of  thepfeintifF,  contraBed  pn'c^ 
to  fell  them  to  one  other  of  the  defendants,  and  fealed  a  leafe  to  cap.  86. 4L 
pmihtr  of  the  defendants yjrjf^/irj'  to  try  the  title,  and  this  to  the  »•  ^p<"  *U 
ofe  of  him^r  whom  the  contrail  was  made  ;  but  nothing  was  done  'kj  tvLi 
upon  it,  nor  any  aBion  brought,  and  the  year  and  day  longjince  eX"  arc  by  att 
fired,  and  be/ore  any  bill  exhibited  in  me  Star-chamber ;  yet  all  «»«"»  to  be 
the  defendants  were  fined  there  this  term,  becaufe  it  is  mainte^  ltncc?M 
nance  at  the  common  law,  though  not  upon  the  ftatute  of  32  H.  8.  nunifeiUf 
l)ecaufe  of  the  year  expired.  Mo.  751.  Hill,  i  Jac.  in  uieStar*  cending  t» 
C3iambcr.   Leigh  (Sir  OlifFe)  v,  Helpr  Bark<3r  &  al.  V^"^ 

•pportunitiei  to  great  mes  to  purchafe  the  difputed  titles  of  otherSf  to  the  treat  grievance  of  the  ad« 
veHie  parties,  who  may  often  be  unable  or  difcouraged  to  defend  their  titles  againft  fuch  powerful 
pcifoai,  which  perhaps  they  might  fafely  maintain  againft  their  proper  advcrfary. 

3(5b  A*  was  out  ofpojfejjion,  and  recovered  in  an  ejeSHoneJimue  in  P«r  BarkUy 

May  2  Car.    (jf  habere  facias  pojfejftonem  was  awarded:    and  i'/J  *,^jl" 

29  September  j^  Car.  he  fold  the  landj  and  whether  he  might  fell  vertineJeSi. 

prefcntly  or  not  was  the  queftion.     It  was  determined,  that  he  ^'^z,  and 

being  put  in  pofTeffion  by  writ  might  fell  prefently,  and  fo  it  was  ^r^s^'fejjs 

holden  in  Sir  John  Offey's  Cafe,  7  Car.  in  this  Court.    Croke  the  land,  it 

J.  took  a  difference  between  a  recovery  in  a  real  adion,  and  in  i«  a  pretend- 

an  cj^mcnt  adjourned.     Godb,  450-  Hill,  8  Car.  B,  R.  the  Gftdb!'!i«;  . 

King  V.  Hill.  in  Cafe  of* 

tho   King 
w.  HilL«    ..If  in  Tiformedom  a  man  be  vut  of  fojfrjjion  fyeartt  and  then  recovers^  ha  may  fell  the 

ludprefentiy  ;  per  Jones  J.  faid  to  have  been  lb  adjudged  36  Eliz.  in  C-  B.  in  Page's  Cafe Per 

Crokf  J.  there  is  a  dijierencc  where  the  recoyery  is  in  a  retUtt&hn^  and  whafe  it  is  in  an  ejecimtnt^ 
Codb.  450.  in  the  Cafe  of  ;he  King  t.  HilU 

37*  A 
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37,  A/iih  h  cianemj  cannot  make  a  pretended  title  nof 
maintenance.  Godb*  450.  HiU.  8  Car.  B.  R.  cites  it  at  refdved 
by  all  the  judgetof  Exi^land  in  Brownlow's  Cafe, 
r    1^0  ]       3^*  Commencing  a  mit  againft  another,  and  in  tmme  ^JankUr^ 
It  if  DOC     and  without  bu  privity^  is  maintenance.    Mar.  48. 

lawful  tor 

any  mao  to  wtMit  te  iie  emmfi  of  anodier^  if  he  hare  iwr  4»  Inttref  im  tbi  thim^;  frr  odNnrifc  it 

^b^^iamiffumcc.    Aii|.G«ldAu  Si.  Reynoldtv.  Tkuelock. 

39«  Upon  indi£hnent  for  liarretrv.the  eridence  was»  that  one 

G*  was  arreflei  it  the  fuit  of  another  in  an  aflion  for  40001. 

m)hen  in  truths  be  owedbim  nothings  and  coming  before  the  Ld. 

Ch.  J.  to  put  in  tail  the  defendant  follicited  dgedn/i  him.    Sed  per 

Cur.  this  is  not  barretry,  unlefs  ddFendant  knew  that  there  nvasno 

foufe  of  oBion  after  the  afHon  brought)  but  it  might  be  mainte* 

nance.    3  Mod.  97,  Anon. 

If  «  cuflbm      40,  For  fuit,  cuftom,  common^  or  CQpyhold  where  Jenerd 

?  ^betwixt  A'^^^^P^'*  there  they  may  contribute^  but  mt  where  they  dtumfi* 

the  lord  of  veral  Jranktenements  or  copyholds  of  inheritance,  in  which  they 

the  mafior    have  not  z  Joint  and  equal  intere/f^    Noy.  99.   Sir  Edward  Me« 

SMeT'ir  «<"*  V.  hU  Tcnante. 

iSie  other 

copyholders  may  expend  iShtlr  money  10  maintenance  of  the  other  and  the  evftom.     Codb.  8 1.  As|« 

MUh.  28  «r  ft9  Elis.  B.  R.  Apon. 

4T«  Not  only  he  who  lays  out  his  money  to  aflift  another  in 
his  cauie*  but  alfo  he  who  by  his  friend/hip  or  iniereft  faves  him 
that  expence  which  be  might  otherwife  be  put  to^  or  but  endeavours  f^ 
to  doy  is  guilty  of  maintenance  \  as  where  one  perfwades,  or  en-« 
dcavpurs  to  perfwade  a  man  to  be  of  counjel  for  another  groiiis 
I  Hawk.  PL  C.  249,  250,  cap.  83,  S.  5^ 

« 

(F)  At  what  Time  it  may  be  done,  [or  rather, 
at  what  Time  being  done,  it  fhall  he  laid  Main- 
tcnancc.] 

Br.  Mainte.  [i,   A   Maintenance  Cannot  bc,  nnlefa  he  Yizs  fbme  pka  pending 

»ance.pl.  I.  -TX  ^^  ^^^  ^^^^^   ^  JJ,  ^,  -^,  J 

citet  S.   C.  ^  jT  J  , 

•  yer  Mardn, 
and  that  it  was  not  denied*  and  that  die  writ  in  the  legtfter  is  ^uod  mofiutnmit  infttcb  mn  tBi9$  orr. 
fro  f  arte  J.  N.  Quod  nota.  •  * 

S.  P.  yet  if      [a.  For  if  z  man  gives  money  to  another  before  the  fuit  cm* 

*'  ^**"that  ^^^^^^  ^^  ^'^  ^'"^  '"  '^^  /"^^*  ^"^  *'  ^fi^^  purcbirfes  the  writ  and 
?t  wa$  gi»cn  purfuet  iif  yet  this  is  not  maintenance,  becaufe  no  fuit  was  pcnd- 
mereiy  with  ing  at  the  time  of  the  writ  purchafed.     3  H.  6.  54.] 

a  defign  to 

aflitt  him  in  the  profecution  or  defenre  of  an  intended  fuit,  vhich  afterwards  is  aAaallf  broucht; 
iurely  it  cannot  but  be  as  great  a  mKdemeanor  in  the  nature  of  the  thing,  and  equally  crimioal  at 
eommoA  law,  as  if  the  money  were  given  ;itter  the  commencement  of  the  fyit*  though  pcrhapiit 
a&ay  not  ia  Cb:idknc(s come  ui^er  the  ootioa  of  uviinccoaQCC.  i  Hawk.  PI.  C.  250*  cap.  83.  f.  to* 

3.  Main* 


^(tititenfmcr.  t6» 

3.  Maintenance;  if  th«  plaintiff  in  any  nftlon  mmtm  Mgtun/f 
the  Jefirfdofitj  yet  he  maj  have  adlion  of  maintenance  againd 
every  one  who  maintain  againft  him  $  becaufe  iSticJiaSute  is  a 
prohibition  kt  itfelf.     Br.  Maintenance,  pi,  35-  citea  7  E.  4,  15. 

4.  If  I  ^in^  a  writ  and  one  maintains  fi  that  my  writ  is  not^  #•#- 
turnedy  ai^ion  of  maintenance  does  not  lie ;  for  it  19  not  «£ 
record  till  the  wTfit  be  returned,  Sr«  MaintenancCj  pi.  j^, 
cites  10  E.  4.  19. 

5.  One  may  as  properly  be  fald  to  be  guilty  of  maintenf^lictj 
within  the  meaning  of  the  words  (adhuc  manutenent,)  in  an 
aftion  of  maintenance  for  fupportine  another  afttr  judgment  aa 
for  doing  it  hanging  the  plea;  becaufe  the  party  grieved 
may  be  difcouraged  thereby  from  bringing  a  writ  of  ^rrot  Of  at* 
puiit.   i  Hawk.  PU  C,  250,  25 It  oap,  33,  f{  \o^ 

(G)  Jujllfiabk.  What  Perfins  may  maintain^       C  ^61  3 

[I.  T  F  an  iflue  be  taken  between  two,  whether  all  the  inhoK-  %!^'.2l^ 
^  tants  of  the  viU  bavefuch  prefcripfwn^  all  the  inhabitants  where  ae« 
•  may  maintain  the  iffue,  though  they  are  not  parties  and  the  ♦  tion  w^i 
lord  of  the  vill  may  alfo  ;  becaufe  it  concerns  him.     18  £.  4.  2.]  ^^^^  J^ 

Ibil,  and  the  drfendao:  juftifie^t  becaufe  it  was  a  church-yard,  and  all  the  inhabitants  had  uicd  fl» 
buy  their  dead  there,  all  t|K  inhabitants  of  the  vill  may  maintain  in  this  aAion  itc,  ut  fap, 
9r.  Mamtenancc,  pi.  41.  cites  S.  C«-4»— z  H^^k.  PU  C.  252*  caf.  83.  f«  18,——*  S,  P« 
jHiwk.  PJ.  C.253.f.  20, 

[2.  Lefeefor  years  brings  trefpafs^  if  the  iffue  be  upon  the  right  The  plaUu 
of  the  inheritance  the  reveifioner  may  give  evidence  with  the  lenee^  iSSiihalinSt 
and  it  is  not  maintenance.   6  £.  4.  29.]  ^t  aid  •€ 

his  leflbr* 
Ur^  6e  Ifffpr  may  (ome  pnd  give  evidence  with  the  plaintiflT,  and  none  ihall  have  maintenance 
ifUnfb  liini.     Br.  Maintenance,  d1.  33.  cites  6  E.  4.  2.  per  Moile  J.  quod  nuUns  negavit. 
S.  P.  ferthoagh  the  Judgment  which  may  be  given  againft  the  leflce  cannot  dire£Uy  bind  his  inheri* 
&Me»  yet  the  verdia  may  be  a  prejudice  to  his  titlci  being  given  on  a  fuppofal  ff  lus  not  ha;viog  n ' 
pMd  one,    t  Hawk.  Pi.  C*  cap.  83.  C  12. 

3.  Maintenance  again/l  two^  beciiufe  they  maintained  for  the  ?'  ^^  « 
part  of  J,  N.  in  a  quan  impedit  between  the  plaintiff  atid  the/aid  jSJi'Ji/'lJJ' 
7.  jY.  Jiiib  a  daj^  the  defendant  faid  that  at  another  day  before  the  at  rmrmm 
day  in  the  declaration  the  bijhop  awarded  an  inquiry  upon  right  of  ^<^  uid 
t^tronage^  upon  wbi^b  be  vfos  compelled  to  hefworn  by  the  law  of  S^^JS^JSJ* 
the  churchy  and  gave  verdi^  for  the  faid  J.  N.  i^que  hoc,  that  be  againft  him. 
vas  guilty  of  any  maintenance  after  this  day^  and  the  other  e  con*  >*  >;  *  8«4 
tia,  znAfiundfor  the  plaintiff  and  it  was  pleaded  in  atrcft  of  1^^^^^ 
jot^ent  that  this  matter  is  not  maintenance,  becaufe  be  is  ver/e  at  fa. 
compelled  to  be  fwem  by  the  law,  and  by  Fortefcue  J.  the  plea  is  p'»-  ibid.— . 

iood,  for  tbis  is  maintenance^,  but  it  is  a  maintenanceyij/^^^/r.  '^j^at 
'r.  Maintenance,  pL  5.  cites  28  H.  6.  6.  i^^^  and 

rntmher  in» 
finn  t^  Cnrt  thmi  thh  man  fan  deeUtrt  the  trmtb,  4Htd  prays  thai  he  he  taltti  «ir^/tMr»»  by 
J|bich  tlM  Coartfwean  him,  andfaye  mfn  hie  oathfir  the  empartyj  thit  it  maintenance  juftifiable* 
Ibii*.^  $at  if  ht  had  igid  for  the  «&f  or  for  (hg  other  ^  hi*  oUfM  Ifead^  it  is  mniatcMnce  puni(h- 

able. 


lYile.    Ibid.-*— vl«i^  tjjmrwtfmf  (»  m  man  anJprdy  him  f  imfirm  tbem  <f  the  truths  tnd  be  !•« 

forms  dtenw  it  i»  maintenance  juftiBable.     Ibid. But  if  be  comes  to  the  jury  of  his  owm  beai^ 

«  mt  Ubours  (0  inform  themi  it  is  maintenance  punilhabU.    Ibid,  by  Fortefcvei  quod  non  negator. 

At  if  a  man  2^.  Maintenance  by  R,  againfl  S.  hecauje  he  maintained  one  F,  in 
7  ^tomj  **^  brought  by  F.  againjl  R.  now  plaintiff,  the  defendant /aid  that 
ije'xi'vghm'  R^'f'ow plaintiff 'ivas  in  debt  to  the  f aid  F,  in  i oL  and  the fnd  F, 
lulior  meto  «|^  in  debt  to  the  now  defendant  in  lo/.  by  tuhicb  F.  qffignedtbe 
of*teoS^^  if*/  ivbich  the  now  plaintiff  owed  to  him  to  the  now  defendant  inftdl 
and  cefty  *  fittlsfaStion^  and  delivered  to  him  the  obligation  to  which  the  now 
que  ufe  may  plaintiff  agreed^  and  alf§  the /aid  F,  commanded  the  now  defendant^ 
suintain^  *A/j/  in  cafe  the  now  plaintiff  did  not  pay  that  hejbould  fue  him  in  hit 
name  of  his  f^ame^  andbecaufe  he  did  not  pay  ^  the  defendant  fued  in  the  name  (f 
ieoftes.—  P,  which  is  the  fame  maintenance,  &c.  and  per  Wangford  and 
^^^*J^  Prifot,  debt  which  is  certain  may  be  affigned  over  by  aflent  of 
•djudjed.—  ^'^  parties,  contra  of  damages  in  trefpafs  not  recovered :  for  this  is 
Ibii.  incertain  and  becaufe  the  defendant  has  caufe  to  meddle^  hc  may 

well  juftify.    Bn  Maintenance,  pi.  8*  cites  34  H.  6.  30, 
But  that  if      5.  It  is  juftifiable  in  the  cafe  of  ^ommon^  istc.    Mo.  562% 
k^fu<konfy  Ameredith*s  Cafe. 

4j  aatm 

^mmon  or  cnibm*  but  it  it  otherwife  where  the  temwre  is  h  ^mo/tioHf  ^eoaofe  the  tenure  of  ow  i| 

pot  the  tenure  of  anothei*.     Mo.  788.  Lord  Grey'«  Cafe, 

r  162  j      6.  A  man^s  bail  may  come  and  fee  that  his  appearance  be  rc« 

corded.    Br.  Maintenance,  pi.  7.  cites  34  H.  6.  25. But 

cannot  maintain  him  any  further.     Ibid.  pi.  42.  cites  18  £.  4^ 
12^        I  Hawk.  PL  C.  252.  cap.  83.  f.  ij^ 

m 

8«c  0)»  (H)  Confanguinity, 

Br.  Mainte.  [i,  QOME  books  fay  generally  thzt  a  man  may  maintahl 
«t«  s' cV        ^  ^''  "0^-   9  H.  6. 64.] 

per  Babiag. 

Mid  Marten.-^^pl.  14.  cites  21  H.  6.  151  16.  and  22  H.  6.  5.**pl.  x?.  cites  it  H.  6.35.  pet 

Mewton. 

I  Hawk.  [2.  So  it  is  ofhim  to  whom  the  land  may  defcend.  19  E.  4.  3.b.] 

cap.  S3,  f.  14. 

4  Hawk.PK       po.  So  the  baron  may  where  the  land  may  defcend  to  tit  vnfu 

C.  25a.  cap.    ^^-^     ^^kT  '^ 

Is.izQ.      i9£-4. 3.b.] 

[4.  But  otherwife  it  is  in  perfonal  anions.    19  E.  4.  3.  b.] 

[5.  A  man  mayfland  with  his  kin  at  the  bar  in  an  a£lion ;  and 
it  is  juftifiable.    21  H.  6.  15.  b.   11  H.  6.  42.  12H.  6.  2.  b.] 

[6.  &  a  man  may  pray  another  to  be  of  counfel  with  his  kiiu 
9E.4.32.]  ^ 

[7.  Some  books  are  generally,  that  a  man  may  maintain  hxs 

ally.    9  H.  6.  64.3 

8.  The 


i6z 


» ▼ 


U.  Tht  fin  and  heir  may  give  money  of  Us  own  to  one  to  be  ^',  P*"" 
t)f  cwnfil  with  his  father.     Br-  Maintenance,  .  pi.  14.  cites  Sf,  (i*?!^ 
ai  H.  6. 15,  16,  and  22  H.  6.  5.  Per  Afcue.  r«efon  of 

the  intereft» 
whicb  tfaeJieir  has;  but  Afcue  faid,  that  he  has  no  intereft  in  the  life  D}'hif  father.    Br.  Ibid. 
Br.  Maimenance,  pi.  t8.  ftr  Rede  f.  cites  41  H.  7.  2.  but  (hduld  be  14  H.  .7.  2.  according  to  the 
elhcr  editians.^-ifM/y^  may  ^zjatbtrfcr  biij^n  and  belt :  Sat  he  is.  bound  to  find  hiria.     Contra 

of  another  ceufin.    Br.  Maintenance,  pi.  7.  cites  34  H.  6.25.   per  Chocke. A.  pretending 

light  Id  a  mefuage,  whereof  he  nor  any  of  his  anceftors  were  infoifleffion  by  the  (pace  of  •  year  nest 
before  ftc.  made  a  dtmife  tbtrtofto  B,  bis  f on  and  beir  apparent ^  tQ  tbe  intent  toot  bejkould  ^Inr 
^eBment,  This  was  adjudged  in  C.  B.  per  tot.  Cur.  not  to  be  within  the  intent  of  the  ftatute  ^ 
3t  H.  8.  9.  For  the  general  words  of  the  ftatute  (hall  not  be  intended  to  reftrain  the  fon,  who  is  his 
(idler's  heir,  from  maintaining  him,  as  well  for  the  natural  duty,  which  he  owes  him,  as  for  the  /'«« 
mdiste  ^jpbility  of  the  inheritance  which  he  has,  whichwCGelaw^imainteaance^al  common  law. 
And  adjudged  accordingly.  Sav.  95.  pL  175.  Mich.  30  &  3111112.  Finch  ▼.  Cokaine.  S.  R 
Yet  it  hath  been  holden,  thatfuch  a  falc  to  a  brother  of  the  half  blood,  is  within  the  meaning  of  the 
Aatttie*  X  Hawk.  PI.  C.  265.  cap.  86.  f.  16.— — If  a  man  makes  a  leafe  to  a  Ion,  ftfr  a  fm^l  term 
to  try  the  tide  in  an  ejedment,  it  (hall  be  intended  maintenance  puniihable.  %  Brownl.  2J  i«  Tria. 
7  J>c.  C.  B.  Anon; 

9.  Brother  of  the  half  blood  cannot  maintain.  Lc.  166.  Sly-  J?^*  5,^^:?* 
Wright  V.  Page. — And.  202.  S.  C.  fays,  that  brother  olthe  whole  ,oi's.*C.-— 
i&ft/fhall  not  be  puniihed  by  the  ftatute,  by  .the  jgreater  opinion  s.  P.  But 
of  the  Court.    *  »"  c»^«  ^ 

brother  or 
tmSa^  ifhe gives  any  money,  it  Wfpe^l maUt^nance.    Br.  Mainlenance,  pi.  19.  cUes  9  B.  4* 

t^'- It  was  adjudged,  that^  a  leafe  nrade  By  one  brother  to  another  brother*  who  was  0/ tbe  half 

bisod,  to  the  intent  to  bring  ejectment,  was  within  the  reftr<liat  of  the  ftatute  of  32  H.  8..  9.  becaufe 
there  is  not  an  immediate  fojfibility  to  inherit  between  them.  But  quare^  if  they  were  brothers  ef 
the  v/bole  bloody  or  if  it  was  between  the  father  and  the  ion,  who  was  not  his  heir  apparenty  if  it 
iuii  be  within  the  reftraint  of  this  ftatute.   Sav.  96.  cites  Mich.  30  &  3 1  Eliz. 

(I)  Affinity.  ;  ■  l^^-i 

[l.  T  P  the  father  of  my  wife  be  brought  into  chancery,  Upoii  There  is  a 

an  attachment,  I  may  come  to.  comfort,  znAJiand  with  ^^'^''^5 
him  at  tbe  bar.     19  E.  4.  3.  b.  and  it  id  not  maintenance.]  tioTrealznd 

pe/Jlnal.'-^ 
For  where  the  land  may  come  to  my  "wife  by  remainder^  rfuerjion^  defcent  Zcz.    I  Inay  maintain  i» 
aAion  real.     Br.  Maintenance,  pi.  43 .  cites  S.  C, 

[2b  Roaimng  counfelfor  his  broths  in  law  is  juftifiable*    6  £• 

[3.  But  if  hisfemey  who  caiifes  the  nffiniijj  £es  without  iffue^  For  th* 
he  cannot  aid  his  brotlier  in  law.    6  E.  4.  5.  b.  14  H.  7.  2.]      ^•''^*  *'  ^' 

Br^aintcaknct,  pi.  18.  cites  41  H.  7.  1.  ftr  Rede.— And  it  feems  by  Townfend  Scneant,  Oiat 
defendant  ought  to  aver,  that  tbe  feme  %uai  aiive  at  tbe  time  of  the  maintenance ;  and  by  Markham 

he  cannot  maintain,  but  during  her  life.  Quiere,  Br.  Maintenance,  pi.  34.  cjics  6  E.  4    < S    P 

»  tong  as  the  ana*  Continues.     Hawk.  Pi.  C.  z^i,  cap.  S3,  f.  »o. 

[4-  A  man  mzjfand  at  the  bar  with  his  all%  and  luftifiablc* 
21  H.  6.  15.  b.] 
[5.  A  man  can  no^give  his  own  money  to  a  man  to  be  ofcotmfel  But  the  • 

vntb  his  father  in  law.     lo  £•  4.  c.l  father,  fon, 

•^  ^        t    0  -  or  heir  ap. 

the  party,  or  the  hulhand  of  fuch  an  helrefs  may.  Hawk.  Pi.  C.  2<2.  cap.  St.  f.  20.-— ♦  S  P. 
WMuCaoyexpedatJouofro-paymem.    » Inft.  564. 

[6.  But 


t  ■  ^'  ■  'n       r&  But  if  \!l%  fcoher  horrtrms  certaun  nwntf  of  his  fin  rn  Imo^ 
ttA.  ii<,^  anj  after  he  debvers  parcel  of  the  fame  to  a  amnfelbr  to  be 

of  his  counfel^  this  is  not  maintenance ;  for  it  is  not  his  monefi 

19  E.  4,50 
Br.  Mabtf-      [7.  A  man  may  maintain  in  his  fuit  an  ally^  fcillicet,  the 
SeTs^C*"  '•'^  ^'"^  ^^^  married  the  coufin  rf  bis  nthfe,    20  H.  6.  i  J 


ir.  Maifite*      [g,  A  man  cannot  juftify  to  five  nmnej  to  a  Jury  to  pafsfir  lit 

l^  Nor  can  juftify  the  profHife  of  an  annuity  to  ajutor  t;}  pafi 
for  his  ally.    20  H.  6.  i.] 
9.  ?.  diat        10.  It  was  faid,  that  a  man  may  maintain /vr  i&£r^g^;  for 
Mi>Mftur  ^  ^  IS  affinity*   Br.  Maintenance,  pi.  34*  cites  6  £.  4.  5. 

bj  him  Bt 

the  bar  and  counfel  and  aflift  him«  and  alfopraj  another  lobe  of  dounfel  to  him,  but  cannot  jofti^dM 

UjipS out apj  of  hia own  flMDcy  in  the  cauft.    Hawk.  PI*  C.  252.  cap.  S3,  f.  to. 


(K)  Mqficrfor  the  Servant. 

^.  Maime-  [i^  nnllE  muftef  may  maintain  the  quarrel  of  his  fcnraBt. 
STi^c':         ^   »»  E-  4-  3.  b-  9  H.  6.  64.3 

l^r  BaUnf . 

tflii  Mante^^^r'^*  i7*  citsa  11 H.  6.  35.  Per  Newton. 


feh  Mabte-  [2,  He  may  Fi«f  money  for  him,  if  any  of  his  *falary  k  in 
^k^ .  bis  hand,.    19  E.  4.  3.  b-] 

31  H.  6.  o« 

per  Fortefcue  J.-^.  P.  if  it  be  with  iht/ervant^t  Mjfemt.  Br.  Maintenance,  pi.  7.  cites  34  H.  C 
r  I<Sa  1  ^^*  P^^  Laken.— -J'lcadingy  that  the  party  for  whom  was  his  fenrant,  ^ithmfji^t§» 
i  ' ^  J  ttMt  the  niaiiur  vhu  vtitb  tiefervsnt*9  mmuyy  was  held  good.  For  it  Ihall  be  fo  in* 
tended.  Br.  ibid.  pi.  44.  cites  31  H.  6.  9.— PI.  52.  cites  S.  C.  For  a  bar  is  food»  if  it  be  good  la 
the  common  intent. — The  defendant  juftified^  becaufe  the  party  for  whom  ftc.  was  his  Cemott 
^btrehrt  At  reiMined  J.  M,  learned  in  the  law ;  to  be  ^  oh  eomnfii^  and  did  mi/mj^  tha  be  r»- 
taineidt  fropriiit  ■  for  this  is  not  lawful ;  and  becaufe  it  may  be  iutewdtd^  that  he  retained  nmtbtbt 
money  ofoitfervant^  therefofe  it  is  a  good  bar  to  a  common  intent,  quod  aota,  by  JHdlgmtnL  Br. 
Barre,  pL  99.  cites  31  H.  6.  x. — But  Br.  Maintenance,  pi.  14.  cites  11  H.  6.  ic,  iS,  and 
i%  H.  6.  5.  iriiere  it  was  held  by  the  Court,  that  the  maner  might  retun  oouafel  widi  his  own 
money.^-Ibid.  pi.  6.  cites  18  H.  6.  7.  la.  accordingly,  per  Prifot— tfatf  per  Prtfet^  the  maAercsd 
jv«r  maintmin his  fenrant  unleft  in  things  done  in  the  right  oftbe  mafter^  oriy  bis  ewmatmnd.  ■  'Br* 
Maintenance,  pi.  7.  cites  34  H.  6.  %$.-^ln pr^ciftfMd  rtddai  afsinft  icnrant nuArr  *  cannot es. 
send  hia  own  money,  becaufe  this  action  may  proceed  without  lofs  of  fervice,  but  oat  of  the  wages 
he  fluy ;  but  where  deht  or  trefpafs  is  brought  againft  the  fenrant,  it  is  otherwife  for  fear  of  lofiag  \m 
ferrice.  Br^  Maintenance,  pi.  24.  cites  ax  H.  7.  40.  Per  Fiacux  Ch.  J— ~^  Jeaki  102  •  pi»'  *■ 
A  Hawki  PI.  €.253.  cap.  83.  f.  »2. 

But  mafter  [3.  The  mailer  may  come  with  his  fenrant,  anifiani  tukh  hem 
^btf  ud  ^^  ^  ^^^^  between  the  fervant  and  another.    1 1  H.  6.  42.] 

tbere //>eaJk' 

ingfirhis  fenrant  is  maintenance,  and  he  was  committed  to  the  Fleet.  Het  yft.  Salkcad^  Cdc.^ 

Mo«  6.— -x  Hawk.  PI.  C.  %^^,  cap.  83.  f.  at. 

I  H»wk.  PI.    ,1^  Sei  man  xavffir  bit  thaplain  rttmtiti  in  bit  bt$fi.  19  H.  <$■ 

[5.  A 


jOINtitenance.  164 

tc*  A  mao  may  Juftify  the  notifying  to  his  chaplain  retained  ^ut  the 
Vith  him  m  his  houfe  whom  hejbalttake  of  Us  counfel  for  haftcn-  JjJJdfAaT 
Ing  his  caufe.   zp  H.  6.  30.  b.  And  it  is  there  faid,  that  this  is  after'the  re« 
notanjmaiiKenance*]  ^ner,  and 

wainkMutii  ke  di^batfed  bim  of  hisfdrice  at  W.  in  the  county  of  M.  to  which  he  agreed ;  Prill. 
4ad  tbeothete  contra,    ik.  Maintenance,  pi.  xi.  citet  S.  C— -Br.  Labottrert»  pi.  27.  citn  S.  C* 

6.  The  maftei^s  requeJUng  a  counfellor  to  be  ofcounjel  with  his 
Imant  aeainft  another  is  msuntenance  juftifiable.  Br.  Mainte« 
Bancei  pL  14.  cites  21  H.  6.  15,  16.  and  22  H.  6. 5. 

7*  Maintenance  %  the  defendant  faidy  that  he  for  whom  he  main-* 
Uaned  was  bisfervantf  and  prayed  Moyle  ferjeant  at  law  to  he  of 
hiscounftl^  by  which  he  was  of  his  counieli  which  is  the  fame 
maintenance  \  to  which  the  plaintiff faid^,  that  the  defendant  at 
the  fame  time  delivered  loe /•  of  his  own  money  to  f.  and  $• 
to  ai/lrihute  to  the  men  of  the  country  to  maintain  the  quarrel  of  the 
faidfervant,  of  which  he  has  brought  his  aBion^  which  was  tra^ 
verfeiandfoundfor  the  plaintiff :^zxiA  it  was  adjudged  mainte- 
nance, though  the  faid  %  and  S.  did  not  diftribute  thefaid  money ^ 
becaufe  the  defendant  intermeddled  with  a  thing  prohibited  by  the 
laWf  hj  which  the  plaintiff  recovered  by  judgment.  Br.  Main- 
tenance, pi.  6.  cites  28  H.  6f  7.  12- 

8.  He  cannoi  give  money  ♦  to  jurors  nor  to  others  not  learned  in  •  S.  P.  Bri 

the  law.    Ibid.  Mainte. 

naace,  pi, 
H.  cites  21  H.  6.  i^.  t6.  and  %i  H.  6.  5.   Nor  to  deliver  to  the  jury,  nor  to  embrace  them  to  pafa 
far  the  paity ;  for  they  cannot  lawfully  take  money  ;  e  contra  of  them  who  may  lawfully  take 
ntoey,  as  counfeUor  of  the  law,  attorney*  folicitori  officer,  for  procelii  and  pleas  fcc.  par  opi* 
AioneiB  Cur. 

9.  In  afiion  on  the  cafe  brought  againft  apprentice,  the  mafter 
oiajr  maintain  the  apprentice  wuh  his  money.    Mo.  8i4<  Stone 

'     T.  Walter  &  al. 

(L)  Servant  for  the  Ma^er. 

f  I.  TPHE  fervant  ntav  juftify  xktfianding  with  his  maftef  in  a  » Hawk.pi. 
•*'   trial  between  him  and  anomcr.  1 1  H.  6.  42.]  ^-  *53«  f- 

[a.  The  fenrant  may  mamtain  the  quarrel  of  his  mafter  and  [  i<^5  ] 
others,  and  travail  in /peed  of  the  aBion  \  for  he  is  obliged  by  co-  •  Br.  Main- 
tenant  to  do  diligent  fervice.  *    19  E.  4.  3.  b  3  H.  6.  53.  b.]    *«°»"S^'  P^ 

s.  c. 

I  Hawk.  PI.  C.  453.  CAp.  S).  f.  13.  S.  P.  if  he  is  retained  as  his  fervant,  to  do  all  manner  of  fftr. 
^t  and  not  for  a  particular  occafion  only* 

[^.  The  fervant  may  juftify  xhtjbewin^  the  muniments  and  deeds  i  ^^^  PI. 

rfhu  ntaAer  to  bis  counfel  and  jury.     19  II.  6.  3 1  •  b.]  ^  C.  isj.f.ij. 

[4.  Tne  fervant  cannot  p^ve  money  to  his  mafier  to  aid  him  in  1  Hawk.  P!. 

^   tio  cofis  of  the fuit.     3  H.  6.^4.]  C.aij.f.ij. 

i$.  A  fervant  cannot  give  of  bis  proper  motiey  to  maintain  the  » Hawk.  Pt 

^(flM  mafter.   x  i  H.  <J.  10.  b.]  €.253.^13^ 

I  6  [6.  The 


*% 


"Br*  Malnte* 
■ance,  pi. 
fl,  citc» 


S0aintm^m^ 

[6,  The  coiliEior  and  general  attorney  ^  the  Jebts  of  liis  maftcf 
cannot,  in  a  debt  brought  for  the  mafter,  give  the  money  $[  his 
majler  to  a  juror  to  give  his  verii£i  for  bis  mafter^  becaufe  it 
is  againftthe  law.    ii  H.  6.  ii.] 

[7.  The  fcrvant  cannot  juftifjr  the  menacing  of  the  jury^  vl?. 
that  theyfball  not  flay  in  their  houfes^  if  they  do  not  pifs  for  hil 
matter.    19  H.  0.  31.  b.} 


fc*CEJpi.7.  (M)  What  Aa  or  ihall  be  faid  Mamtc- 

nance.    Man  of  Law. 

Cbving  re-  [i,  T  F  a  man  of  law  gives  counjel  to  the  one  party,  or  he  a 
fejrhe  may  counfel  with  him  in  a  trial,  this  is  juftifiablc.   1 1  H.  6.  lo.]  , 

fawfuUy  fee  forth  his  clleat's  caufc  to  ihe  heft  advantage.  I  Hawk«  Ph  C.  254.  cap.  8  j.  C  26. 

».  P.  I  [2.  If  a  man  of  th^  hvt  gives  of  his  proper  money  for  maintc- 
^^'y.^'   Aance  of  the  fuitofhis  client,  this  is  not  juftifiablc.  iiH.  6.11.] 

«ap*  83.   f. 

26. — So  for  zfot:citor  to  f>refecuu  and pdj  tnofrey  for  another.  Cited  Het.  129. — An  attorney  nay 
laMvfuUy  profecute  or  defend  an  action  in  the  Court  wherein  he  it  an  allowed  attorney,  in  the  behalf 
•f  any  one  by  whom  he  (hall  be  fpecially  retained)  and  *  wuty  mffift  bit  c/iemi  by  itying  eut  hit  «tM 
wumej^  for  him  to  be  repaid  a^ah,  and  "i^yjvfii/v  fuch  maintenance  in  ether  Courts,  'wherein  ttey 
erre not  allowed  attorrtiet ;  but  they  are  more  jultified  by  a  general  retainer  to  profecute  for  another 
aU  his  caufes,  than  if  they  were  not  retained  at  all ;  and  it  is  certain  that  they  ought  not  to  carry  an  g 
aaafe  for  another  at  their  own  expence  with  a  promife  never  to  expe&  a  re~payment:  and  it  fcems 
jtiftly  queftionable,  whether  folicitors,  who  arc  no  attornics,  can  in  any  cafe  juftify  the  layisf  oot 
(beif  money  in  anodier'sfuit.    i  Hawk.  Pl«  C,  254.  cap.  8j.  f.  27.—*  S.  P.  z  Ir&,  564. 

$.  P.  whc-  [3,  If  the  attorney  of  one  party  gives  or  promifes  any  money  to 
iV/gtver^  ^*^>ry>  ^^  IS  maintenance.    13  H.  4.  16.  b.  17.] 

his  own  or  his  clients*  Br.  Maintenance,  pi.  49.  cites  11  H.  6.  10. 

« 

f ' ,       [4.  So  it  is  if  ^fheriff^s  bailiff  oi^  liberty  or  other  officer  fo  do. 

Fol.   117.     13  H.  4.  17.]  .  . 

*"  [5.  If  the  attorney  of  one  ipzrtyjpeaks  great  words  to  the  jury  in 

maintenance  of  the  quarrel  of  tlie  part  of  his  client,  this  is  not 
maintenance.    13H.  4.17.] 

[6.  If  the  attorney  declares  the  evidence  of  his  client  to  thejtiry^ 
this  is  not  maintenance.     13  H.  4.  17.] 

But  quaere,       ^[7.  If  he  who  is  of  counfel  d  the  party  who  recovers  receives 

t^tvi  agreed  Parcel  of  the  land  recovered  for  his  wages,  this  is  not  champerty 

t^tweei^him  punifliablc.  13  H.  4.  17.] 

eind  his  cli'  .        ,      v     ,  r 

ent  before  the  afJion  brought^  that  he  (hould  have  part  for  his  wages,  if  it  would  not  be  champerty  | 
contra  where  he  recovers  bona  fide  without  fuch  promife  or  agreement  precedent,  and  ihengiTCt 
parcel  for  his  wages.    Br,  Champerty,  pi.  3.  cites  S.  C.  and  12  H.  4.  26.—$.  P.  %  Inft.  $64- 

t  166  ]  8.  Wef.  I.  3  JE.  I.  cap.  28.  cnafts,  Tbat  if  any  ferjeant^ 
In  the  con-  pleader,  or  other,  do  any  manner  of  difceit,  or  coUu/ton  in  the 
SiTs^tomte^  Jf/w^'j  Court,  or  confent  unto  it  in  difceit  of  the  Court,  or  to  ^V^JT 
the  foUow.  the  Court f  or  the  party,  and  thereof  ie  attainted^  befball  be  infryimed 
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fi^  a  jeaf  and  a  dajy  and  from  thenceforth  Jball  not  he  heard  to  plead  }^t  f  o»n»« 
in  that  Court  for  any  man.     And  if  he  be  no  pleader  he  Jhall  be  jj^Jden  *i? 
imprifined  in  the  like  manner  by  thence  of  a  year  and  a  da^  at  the  That  «•«««- 
leajl:  (miifihe  trefpafs  require  greater  pUni/hmeni  iijhall  be  at  the  fi^^^*  *c. 

king's  pleafure.  JiVJX'^ 

as  much  within  the  meaning  of  it  as  ferjeants  ic^.  who  are  fwrom.  2.  That  all  fraua  and  falfehood 
tending  to  impofe  upon,  or  abufe  the  jufticcs  of  the  King's  Courts  are  within  the  purview  of  it,  ai 
in  tl^e  folloifing  inftances.  r.  Where  an  attorney /wrx  out  an  babtre facias fe\finmmfalfly  reciting  m 
tccoverjfinu  rej/aBIoHt.  where  in  truth  there  was  no  recorcfyatall,  and  by  colour  thereof  puts  the 
fiippofcd  tenant  in  the  attionout  of  his  freehold,  idly.  Where  one  bring*  a  praecipe  againji  ap0or 
ffu,  howiMg  that  be  budnotbiKgin  tbe  Unit  on  purpofe  to  get  thepoUeffidn  from  the  true  tenant. 
3dly.  Where  one  procures  an  attorney  to  appear  for  a  man*  and  cttnfffs  judgment  nuitbont  any  tfc-«r- 
iMt,  4thiy.  Where  one  pleads  a  fal/e  ftea^  kvriu/i  to  be  utterly  gronndUff,  and  invented  merely 
with  adeftgn  to  delay  julVice,  and  abufe  tne  Court;  and  therefore  it  is  faid,  that  if  a  client  defire  hia 
attorney  to  plead  fdch  a  plea,  the  attorney  ougbt  to  enter  upon  tbe  r«//,  non  fum  ver^iter  imfcrma^ 
OUf  ideo  nihil  dicit,    I  Hawk.  PI.  C.  254,  255.  cap.  83.  f.  29,  30,  3 1,  32,  33,  34.'^a  loft.  215. 

•  •  • 

9.  In  maintenance  the  defendant  faid  that  henvat  of  counfel  nvith 
the  plaintiff  J  and  counfelled  him  prout  ci  bene  licuit,  which  is 
the  fame  maintenance,  &c,  and  if  he  fays  that  he  counfelled  the 
party  pro  qttp*  &c.  V{ho  fvas  impleaded  by  the  fame  plaintiff  by  capias 
tQftuJiiperfeaeaSj  which  is  tile  fame  maintenance,  &c.  it  is  ho 
pica,  and  the  fame  law  if  ht fays  further,  abfque  hoc  that  he  did 
any  other  maintenance  \  per  Markam,  ixi  waft,  arguendo,  qU^ere^ 
Br.  Maintenance,  pi.  48.  cites  21  H.  6.  16.  and  22  H.  6.  5.  6. 

10.  If  I  deliver  money  to  an  attorney  to  fue  an  aftion  for 
ine,  it  is  juftifiable  ^s  wtU  for  the  mefTenger  as  for  my  attorney^ 
but  without  my  authority^  it  is  maintenance  as  well  in  him  that 
pays  the  money  as  in  the  attorney ;  per  Frowike  Ch.  J.  Kelwv 
50.  b.Ti1n.  18H.  7. 

11.  When  one  is  attorney  by  authority  of  his  mafter,  he  majr 
kvfulLy  do  every  thing  for  his  mafter's  advantage  \  but  if  he  a£ls 
Vfithotd  commandment  ancl  notice  of  his  mafter,  action  is  main- 
tainable againft  him  j  per  Frowike  Ch.  J.  Kelw.  50.  b.  Trin. 
18  H.  7. 

12.  An  attorney  may  prefcnt  his  clicm*s  ciufe  without  fees, 
and  yet  it  is  not  maintenance.  Atg*  Stii  184.  cites  Trin, 
16  Car.  Hill  v.  Sands. — ■ — An  attorney  may  ftir  up  men  to  fults, 
if  their  fuits  be  lawful ;  ibid,  cites  17  Car*  Gibson  v.  Barter, 
which  Roll,  Ch.  J.  denied,  and  faid  that  ftirring  up  of  fuits, 
ind  making  bargains  'to  follow  them  is  in  itfelf  unlawful,  and 

Jrcat  inconveniences  do  grow  by  fuch  manner  of  praflifihg. 
bid. 

13.  VoT  fees  paft  attorney  may  lawfully  take  fecurity  of  a 
Jranger\  per  Ellis  J.  Cart.  230.  Mich.  23  Car.  2.  C.  B.  Pear- 
ion  v.  Humes. 
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(N)  Who  may  ju(!ify  in  refpedi  of  Prhttjf. 

fer.  Mil-t"-  [l.  npHE  lord  may  jiiftify  the  * rotning  a?idjandirig  with  hii 
co^^i'tes's.  tenant  to  affift  him  at  a  trial  between  his  tenant  and 

C.— S.  P.    another  in  ajjife  for  other  laftd  than  that  'which  he  holds  of  tht 
1  Hawk.  PI.  lord;  foT  a  man  is  bound  to  be  with  his  tenant,     ii  H.  6.  30* 
C.  253, cap.  k  ^T     ^2  1 
83.  f.  20.    ^'  4i>  4^-J 

*nd  there  he 

lays,  that  though  he  docs  not  find  it  anywhere  exprcfsly  holdcn  that  the  lord  may  juftify  layrngoul 
his  own  money  in  defence  of  his  tenant's  title,  yet  it  fecms  the  better  opinion,  that  he  may  as  well 
juftify  it  as  any  other  afts  of  maintenance  ;  for  the  lord  by  accepting  a  man  for  his  tenant,  feemeth 
to  t^kc  him  under  his  immediate  protection  ;  and  inafmuch  as  the  lands  were  originally  deriTcd 
from  the  lord,  and  he  hath  the  continual  benefit  of  the  fervices  due  from  them,  the  law  in  many 
cafes  of  common  right  obliges  him  to  warrant  them  unto  his  tenant ;  and  where  it  does  not  oblige 
him,  furely  it  will  at  lead  permit  him  to  do  it;  but  it  Teems  clear  that  he  cannot  mainuin him /« 
tefpfS  of  any  tandi  not  holdtn  of  bim. 

[  167  ]  [2.  So  he  may  juftify  praying  thejheriff  to  make  an  indifferent 
Br.  Maintc-  c^rray  in  it.     1 1  H.  6.  39.  b. J 

i^ance,  pi. 

50.  cites  S.  C.-«— -2  Hawk.  PI.  C.  253.  cap.  83.  f.  20. 

Br.  Mainte-  fj,  Ccjly  que  ufe  nt  common  law  of  a  /;?flwr  may  juftify  the 
co""i'tes^S  ^^^'""S  ondflanding  with  a  tenant^  who  holds  of  the  manor  and 
C.  per  BabI  aiEft  him  at  a  trial  in  affife  againjl  him  (for  other  land  than  that 
bington  and  which  l\e  holds  of  him ;  for  this  appears  becaufe  the  affife  was 
dcbt°"viicr"  brought  againft  him  and  others,  and  the  others  were  not  hi» 
a  feoffee  in  tenants).    1 1  H.  6.  40.J 

ufe    is    im- 
pleaded and  cefly  que  vfe  maintaimd  him,  and  a£tIon  of  maintenance  is  brought  againft  him,  tcA 
he  pleads  this -matter,  it  is  a  good  plea;  per  Littleton,  which  was  agreed.     Br.  Maisteoasce* 
f  1  30.  cites  2  E.  4.  2. 

•  Orig.  (mcs  [4.  In  ajftfe  againfl  the  tenant  and  others y  the  lord  cannot  juftify 
do1t^<k  ne-  ^^'^  coming  andftanding  with  the  others  at  the  trial,  *  any  further 
ceditie  en  than  hc  muft  necefiarily  fo  do  in  coming  and  ftanding  With  his 
venant  &      tenant.-    1 1  H.  6.  39.  b.  40.] 

eftoier  oVe 
fon  tenant). 

1  Hawk.  PI.  [j.  The  tenant  may  juftify  tht  ftanding  ivith  his  lord  at  a  trial 
83.7^21?'  between  him  and  a  ftranger.    ii  H.  6.  42.] 


8«  (E).      (O)  [Who   may  juftify.]    He  who  hat  Right  or 

Pqffibiliiy. 

S.  p.  per    [i.  J  F  a  mzn  feifed  of  a  rent  grants  it  over  to  another,  4ind 
fnd^^Mardn  ^^^^  hefhall  have  the  charters  concerning  it  which  are  in 

*ufticcs^—    the  pofleffion  of  J.  S.  to  his  own  ufe,  if  he  recovers  them 
ui  Brook    aguiiift  him,  and  the  tenant  attorns  to  this  grant ;  if  the  J^id 

grantTT 


I 
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• 

^afttof  hnngs  detinue  for  the  charters^  the  grantee  may  matn-  »ates   a 
tain;  becaufe  he  has  hitereft  in  them  by  reafon  of  the  tent.  }ly^\^^^^ 

p  H.  6.  64.  j  charters  pafs 

to  the  gran- 
tee br  the  grant,  he  ought  to  have  had  the  aftion  thereof;  but  it  fccms,  that  though  the  charters 
arc  choCes  in  a£lion,  yet  the  oiuner  has  a  proprrty  and  may  give  them  ;  and  e  contra  it  feems  if  a 
tTtfpaffar  bad  taken  them.  Br.  Chofe  in  Adions,  pi.  13.  cites  S.  C. — And  Pafton  J.  held  the 
pica  ntfl  good  ;  for  if  the  property  of  the  deeds  was  in  the  grantor  at  the  time  &c.  then  it  palTes  to  the 
now  defendant  by  the  fale,  and  then  he  himfelf  ought  to  have  brought  the  a<^ioo,  and  not  the  gran- 
tee; and  if  the  preperty  wa«  not  in  him,  then  if  it  was  a  chofe  in  aSfi'jft,  and  the  party  put  to  fue 
hr  them,  the  defendant  cannot  maintain,  though  he  has  the  rent.  Br.  Maintenancei  pi.  3* 
thes  S.  C. 

[2.  It  is  not  maintenance  punifhable  for  thofey  to  whom  land  ^rg.  Godb. 
may  come  by  remainder  or  reverjion^  to  aid  him  who  is  tenant  Arc.Goldft! 
of  the  franktenement  in  a  real  adtion   brought  againft  him.  65.  cites 
loE.  4v  Q.  b.]  ^  9  H.  6.— 

^  ^         -•  Br.  Mainte. 

nance,  pi.   18.  cil«s  [14  H.  7.]  2.  Per  Rede  J.  and  not  dcny'd Ibid.  pi.  43.  S.  P.  cite* 

19  E.  4.  3.  5.  They  may  give  money,  where  the  land  is  in  demand,  in  order  to  fave  their  intercft. 
Br.  ibid,  peromnes,  and  cites  i  K.  6.  S.  P.   For  he  ^ho  has  inter  eft  in  the  land  may  main* 

Ointofave  it.     Ibid.  pi.  59.  cites  1  E.  6. Br.  N.  C.  p!.  \',<.  S.  C. S.  P.  Br.  Maintc- 

nance,  pi.  14.  cites  a  1  H.  6.  15,  16,  and  az  H.  6.  5.— — i  Hawk.  Pi.  C.  250,  f.  12. 

[3-  If  lejfeefor  years  brings  trefpafsy  and  the  ijjiie  is  upon  the  in^' 
'  heritance ;  he  in  the  reverjton  may  juftify  the  giving  of  evidence 
with  the  leflee.    6  E.  4.  2.  b.] 

[4.  If  the  tenant  in  fee  of  land  brings  trefpafs  quare  claufum  S.  P.  B^w 
fregit^  and  then  aliens  to  another,  and  after  the  ijftie  is  taken  upon  ^^^^^^^% 
the  jranktenement  at  the  time  of  the  trefpafsy  fcilicet,  whether  it  title  is  now 
was  the  defendant's  or  the  plaincifF's,     the  alienee  may  juftify  l^ecome 
Atjhewing  of  evidence  to  the  Jury  ^  to  prove  it  to  be  the  frank-  ,  Hawk  PI 
tenement  of  the  plaintiff  at  the  time  of  trefpafs  done.      14  H.  6.  c.  251.  cap! 
7.  b.]  83.  f.  12. 

[5.  If  I  grant  y  that  if  my  tenant  for  life  dies  living  me,  that  5.  [    x68    3 

fiail  have  the  Ian  J  for  10  years  ;  if  after  the  tenant  be  impleaded,  Br.  Maintc- 

B.  may  well  maintain  for  his  poiTibility.    9  H.  6.  64.  b;]  dtcr  s^^  cj 

per  Bubing- 
too  and  Martin,  but  adds  a  ^tuere. — I  Hawk.  PI.  C.  251.  cap,  83.  f.  13.  cites  S.  C.  and  fays,,  thatnoc 
only  thofe  who  have  a  certain  intercft,  but  alio  fhofe  who  have  a  bare  conringency  of  fuch  an  intereft 
in  the  lands  in  quedion,  which  pollibly  may  never  come  in  eife,  may  lawfully  mountain  another  ia 
u  adion  concernis>g  fuch  lands. ^.Mo.  482,  4:^3. 

[6.  The  lord  may  maintain  his  tenant.    9  H.  6.  64.]  See  (N)— 

,  Br.  MainC.c- 
nancci  pi.  3.  cites  S.  C.  Per  Babington.and  Marteo. 

[7.  If  a  reverfton  be  granted  to  £.  and  after,  bfore  attornment,  fr  i^'.  '.^ 
the  leffee  is  impleaded,  E.  cannot  maintain,  becaufe  the  grknt  is  *  ^ol.  iiS. 
void  *  without  attornment.  Yet  in  this  cafe,  if  he  afterwards  ^'""'^  '•'' 
attorn,  the  erant  fliall  be  eood  ;  but  he  cannot  attorn  if  the  plain-  *^*.  "**^ 

,ff  Trx^-i  *  maintain 

tiff  recovers.      9  H.  6.  64.  J  aft#r  attorn- 

ment, bui 
not  before.  Br.  Maintenance,  pi.  3.  cites  S.  C,  per  Babington  and  Marten.— —S.  Pi  Becaufe 
his  poffibiiity  was  wholly  created  by  the  adl  of  the  party,  and  could  net  be  executed  but-by  the  to. 
iiliiUr)r  attornment  of  ihe  tenant,  whigh  there  was  no  remedy  to  compel  him  to  make 'by  the  com- 
Uw  j  but  perhaps  the  authority  of  this  opiuioa  may  be  ^ucltionable,  efpccially  if  lueh  gvant 

P  1  weit 
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tCcre  made  for  goo3  conWerafion  ;  for  fince  thofe  who  haTC  only  an  equitable  intereft  in  lands* flt^ 
]awft!lly  maintain  others  in  a^^ioun  relating  to  thofe  lauds ;  and  fince  the  gsantor  in  equity  {halltiam 
intruded  fci  the  grantee  after  the  ^rant,  and  the  tenant  be  inforced  by  a  Cou'  t  of  equity  to  attorn  to 
him,  S.'ijCint  Hawkins  fays,  he  does  not  fee  any  good  reafon  why  fuch  prantee  Oiould  be  eftcemei 
fucS  a  u  Lcer  to  the  land,  that  he  may  not  lawfully  defend  an  adion  onccrning  it,  in  the  event 
whereof  1  e  is  fo  nearly  concerned,     i  Hawk.  PI.  C.  25 1.  251.  cap.  83.  f.  15. 

Hob.  9V--  [3.  If  an  aclion.be  toJnhjenccd  agamfl:  J.  S«  but  it  concerns  all 
whc  c^""  ^^^  ifikhbitatits  ofthi  t6nvH  of  D.  or  they  claim  the  fame  thing  upm 
they  all  par-  the  fame  title ;  though  they  are  not  parties  to  the  adion,  yet 
ticipatc,  for  they  may  appoint  a  man  to  purfue  the  fuit,  and  difljurfe  momos 

"  Wd'efr  i^  »^  ^^^  ^^*s  ^^"  "°'  ^^  maintenance.  Trin.  12  Ja.  B.  R.  Per 
tatcs,  or'  Curiam,  Hobart's  Report  125.  between  Ld.  Howard  and  Bell^ 
fuch,  they    and  others  in  the  S tar-Chamber.] 

may    main- 
tain one  another,  »nd  contribute  and  be  bound  to  one  another  for  tODtribufion.     But  not  where  tlife 
ifr'ure  IS  in  quefthn^  as  where  they  claim  their  lands  to  be  freehold,  or  copyhold  of  mheriunce. 

Mo.  562,    Ameredith's  Cafe  cited. — Mo.  788.  in  Lord  Grey  of  Groby's  Cafe But  not  in  dj« 

cafe  where  thcv  cU'mfeveratfrankteneme/tts^  or  copyholds  of  inker  itattce^  in^blcb  tbej  have  n^a^ 
junt  And  e^ual  inter ffi,     }^qi^.  59.  Sir  Edward  Meredith's  Calc. 

9.  If  a  man  marries  tk^  cot  fin  who  ma)  he  heir  to  me^  it  is  lawfal 
for  him  to  aid  and  to  mainiain  me  in  any  a£{ion  againft  me  ;  hut 
if  the  feme  dies  without  ijfue^  then  e  contra  ;  for  the  caufe  is  de- 
termined. Br.  Maintenance,  pL  x8.  cites  41  H.  7^  2. — ^Brit 
ftiouldbe  14  H.  7.  2. 

$.  P.  and         10.  Cejl)  qtte  life  may  pas  charges  of  thefuit  of  the  land.    Br. 

wh7touches  Maintenance,  pi.  19.  cites'15  H.  7.  2. 

the    land,  ' 

jnay  maintain  and  well  done,  quod  nota.    Br.  Champerty,  pi.  6.  cifei  S.  C. Attdhtnct  itfeems 

that  be  %ubo  has  an  intereft  in  the  land^  may  maiotiin  and  difburfe  money;  for  every  fuch  one  has 

lawful  intertft  to  meddle  in  the  matter,  as  it  is  faid  there.    Ibid. But  contta  of  him  whois  t0 

have  part  ^  the  thing  in  demand^  and  hds  iut  coloUr  nbf  caufe  to  bmre  it^  b«t  only  for  the  mainte- 
nance ;  and  fo  fee  a  diverfity  where  the  promife  is  made  for  a  lawftrl  caufe,  and  wfaero  only  for 
inaintcnancc,  wfclkh  is  not  lawful.    Ibid. 1  Hawk.  PI.  C  252.  cap.  83.  f.  tTi 

1 1.  A.  being  bound  for  B.  has  goods  of  B.  delivered  to  A.  as  (^ 
etdrity  to  indemnify'  him.  C.  takes  away  the  goods.  B.  brings  tret 
pafs  againft  C.  for  taking  the  goods.  Maintenance  by  B.  is 
juftifiable,  by  reafon  of  the  reverting  truft  to  B.  in  cafe  A- 
ihould  not  be  damnified.    Mo.  620.    Stepney  v.  Morgan. 

C  1^9  3  (P)  In  Refpea  of  Collateral  Prejudice. 


Ber^fe  he  ^7  ^^urfe  of  the  law,  as  by  voucher  or  warranty  of  charters  ; 
H  b^««4  by  for  he  mav  do  it  to  avoid  the  vexation  of  voucher,  or  of  the  wax- 
the  warran-  ranty  of  charters.     1 1  H.  6-41.] 


i^  ati»wr  land*  to  the  value  of  thofe  wWch  Iball  be  ctifteJ.   2  Hawk.  PI.  C.  ic*.  cap.  8j.  f.  i  tf, 

%l  VVLcfc 
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►.  Where  a  man  brings  debt  againjl  J.  N.  and  the  plaint rf  is  P"^**"^^ 
indebted  to  me^  and  promifes  me^  that  if  I  luitl  aid  him  agaififl  ^i,/„cta,j 
J,  If,  thai  IJhall  he  paid  off  the  fitm  in  demand  ;  if  he  recovers  coLur  to  ' 
againft  J.  N.  there  it  is  lawful  for  me  to  aid  and  maintain  the  mamtain 
pJaintiff  againd  J.  N,  becaufe  by  the  promife  I  have  an  intcrejl  i^^^/Zr,  ^f 
in  the  fum  in  demand.     Br.   Chofe  en   A£lion,  pi.   3.  cites  /Af  t'bi/ig 

J 5  H.  7.  2.  »  i"  Remand 

*  '  without  luca 

colour.     Ibid* Br.  Mamtenaace,  pi,  19.  dies  S.  C. 

3.  Where  a  man  Is  indebted  to  me  in  20/.  2ind  another  owes  •S.  P.  An4 
him  20/.  by  bond,  he  majr  affign  the  bond  and  debt  to  me,  in  ^^^^  ^^^^ 
fatijfaffion  isfc.  and  *  I  may  juftify  to  fac  for  it  in  the  others  obligation 
name  at  my  proper  cods,    Br.  Cnofe  in  A£\ion,  pi.  2.  cites  was  made; 

ICH    *?    2  -        ^  for  each  of 

JawfuUy  meddle  id  the  matter.    Br.  Champerty,  pi,  6.  cites  S.  C. ?.  P.   if  it  be  fora  gboc) 

eooiideration  in  fatisfadtion  of  a  precedent  debt  due  bona  hJe  to  him»  and  not  merely  in  confi- 
deratioB  of  the  intended  maintenance  ;  for  he  has  an  equitable  iniereft  in  Uie  debt,  x  Hawk.  1^1. 
C.  25Z.  cap.  S3,  f.  17,  * 

4*  A.  makes  deed  of  gift  o/Jheep  to  B.  in  confideration  that  B.  If  «  juftiil- 
was  bound  for  debts  of  A.  and  tofave  harmUfs  B. — C.  takes  the  i^j^  *^.  ^^^ 
iheep,  and  in  aftion  of  trefpafs  by  B. — A.  maintains,  the  day  tru/i  /.plffd 
not  being  come  for  payment  of  the  debt,  nor  B.  any  ways  '«  ^-  bv  a". 
damnified  \  this  is  maintenance  juftifiabie.   Mo.  620.  pi.  847.       Ihe'^ihee^^f 

B.  be  not  damnified.  Per  Ld.  Keeper,  and  the  two  Ch.  J.  though  the  day  of  payment  of  the  bond 

mat  xett*  C9me.    Noy.  leo,  Hill,  4^  Eliz.  Stc|)ncy  v.  Wolfe, S.  P,  i  H^wk,  Pl,  f,   251, 

fap.  %^.  L  17. 

(  QJ  Maintenance  juftifiabie.     What  A&.     By  2^ 
mere  Stranger.  uiSts  of  Charity. 

[l.  T  F  I  give  gold  orfther  to  a  man,  who  is  poor,  to  maintain  ^'''  Waintc- 
•*"  his  plea,  without  any  ill  will  to  his  adverfary  (it  feems  it  is  "jtM^sf  C 
intended  in  charity)  this  is  not  any  maintenance  againll  law.  per  Babing. 

9  H.  6.  64.]  •I'i  Martin. 

— One  may 
five  money  to  the  counfel  of  poor  people,  and    it  is  juftifi.ible.    Br.    Maintenance,  pi.    4.  cites 

II  H.  6.  15.  16.  and  22  H.  6.  5. -It  is  a  8;tiod  plea  that  the  party  was  a  poor  man,  and  he  gave 

*«r  201.  of  alHn  to  dtftmd  hlx  juit,    Br.  ibid.  pi.  17.  cites  zz  H.  6,  35.   Per  Prifot  Serjeant.^- 
I  Hawk.  Pi.  C,  253.  cap.  83.  f.  25. 

[1.  A.  foreigner  may  go  with  another  of  his  country  to  a  counfellor.  For  it  \\ 
and  ihcw  to  him  who  ig  the  belt,  and  this  is  not  maintenance,  *^^f'■ '^^  \ 

^9  ^  3*  3*  ■^•J  cannot  aid 

hiir.(clf, 

fr,  Chtmpcity,  pi.  6.  cites  15  H.  7.  2 Br,  Maintenance,  pi,  lo.  citci  S.  C—  r    •--.    -i 

I  ttiwk-  Fl.  C.  253.  254.  cap.  83.  f.  25.  .        ^  L    I7<>    J 

[3.  One  neighbour  may  go  with  another  neighbour  to  inquire  for  *B«"-  Main- 
f  man  Imnving in  the  law*,    ip  E.  4.  3.  b.  ^2  E.  4.  14.  b.J  43"cUc8^s; 

^.  I  Havk.  PI.  C.  25$.  f.  24^ 

P  J  t4    So 


170 


lO^afntetmncc. 


•Br.  Miin-       ^^,  Sa  he  may  inform  him  offuch  a  man  knowing  of  the  law*. 
« 'c^Vs'c.  »9  E-  4-  3-  b.  X2  E.  4.  14.  b.] 

Br.  Maintc-       [r.  But  hc  Can  fiot  deliver  any  money  for  inn  to  the  connfcllor. 
:r:u.fs.  i9E.4.3.b.] 

C— 1  Hawk.  Pi.  C.  253.  cap.  83.  f.  14. 

[6.  So  he  cannot  give  money  to  the  Jhertff  in  behalf  of  ii« 
neighbour  toarreji  another.   12  E.  4.'  14.  b.] 

[^7.  If  zn  ancient  man  of  the  count ry^  who  has  knowledge  of  the 
title  of  the  laridy  whereof  another  is  impleaded j  upon  requeu  comes 
with  him,  znd  Jfands  with  him  to  inform  the  jury  of  the  title  of  the 
land,  this  is  maintenance  againll  the  law,  becaufe  he  is  a  mere 
ftlrangcr,  and  under  fuch  pretence  every  man  may  maintain  if 
this  ftiall  be  allowed.    11  H»  6.  41.  b.  dubjtatur.] 

[8.  So  if  a  man  grants  an  ancient  rent  over  to  another,  and  the 

grantee  is  impleaded,  the  grantor  upon  requeft  catmot  come  and 

Jiand  with  the  grantee^  becaufe  of  the  conufance  which  he  has  of  the 

t  Sec  (P)     rent^  and  becaufe  he  has  diverfe  evidences  ofity  if  he  be  not  to  *  war- 

rant  the  rent  to  the  grantee^  for  then  he  is  but  a  mere  ftrangcr. 

II  H.  6.  41.  b.  dubitatur.] 

[9.  If  a  man  has  nothing  to  meddlcy  nor  lawful  colour y  but  of 
his  ill  will  maintains,  this  is  not  juftifiable.    9  H.  6.  64.] 

[10.  If  7L  flranger  prays  a  man  of  law  to  be  counfel  wth  my  ad" 
verfaryy  this  is  not  juftifiable.     21  H.  6.  16.  32  H.  6.  25.] 

[i  I.  If  ^  fir  anger  notifies  to  my  adverfary,  whom  he  /hall  take 
Foi.  119.  Q^y  ]jIj  counfel  for  haftening  his  caufcj  this  is  not  any  mainte-^ 
nance.    19  H.  6.  30.  b.] 


Pi 


(R)  Gift  of  the  Aaion. 


SP-Andm  [r.    A  N  aAion   of  maintenance  lies  yjr  a  champerty^  il 
mlydcato  P^"y    ^^^^'  f^'^    *   ^'^^n    champerty   is  a  mainter 


if  the 
^^^^^^  -       .  r       -  maintenance*. 

have  main-  9  H.  6.  64.  b.  14  H.  6.  8.  b.  admitted.] 

lenance  or 

ckampertv.    Br.  Maintenance,  pi.  3.  citc^S.  C. — •  Bit  not  e  convcrfo.    Br.  Maintenance,  pi.  19. 
cites  15  H.  7.  2.— Br.  Champerty,. pi.  6.  cites  S.  C. — S.  P.   For  champerty  is  but  a  fpccies  ot" 
9Daintcnance,  which  is  the  genus.    2  Inil.  zo8. 


[2.  If  a  man  gives  money  to  a  juror  impanelled  to  fay  his  verdift 
for  one  party,  though  it  be  embracery,  yet  writ  of  maintenance 
lies*     II  H.  6.  10.  b.] 


(S)  Div 


i 
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(S)  Conveyances  or  Securities  given  for  Maintenance 
&c.  What  becomes  of  them. 

I.  I  R,  2,  "pNafts,  That  m  giftor  feojfment  of  lands  or  goods ^  FeoflTmenti 

fap,^,  f,  I,  ^^  Jhall  be  ii}ade  by  fraud  for  maintenance  i  and  if  any  ^^  ^'^\',^'"1 

he  made^  theyfball  be  holden  for  none.    And  the  dijfeifees  fh all  have  in  ^"peft  of 

their  recovery  againjl  thefirfi  dijfeiforsj  as  ivell  of  their  lands  as  of  the  dlfici- 

their  double  damages  j  without  regard  tofuch  alienations^  fo  that  the  ^a^A^'^f  y^ 

di/feifees  commence  their  fuits  within  the  year  after  the  dljjeifin  ;  and  twcen  the  * 

we  fame  in  every  other  plea  of  land y  where  fuch  feoffments  be  made  by  icoffDr  and 

fraudy  where  the  feoffors  take  the  prof ts.  ^^?f"i*PT 

C.  163,  cap-  86.  f.  3. kftoffment  on  champerty  or  mainlcnance  is  not  void  againft  the  fcot, 

ifn^  but  againft  him  that  has  right ;  per  Beamoud  J.  Cro.  £.  445.  in  Cafe  of  Upton  v.  BafTct. 


2.  A.  enters  into  bond  to  B.  with  condition^  that  B.Jhallhave 
fuch  land  when  A.  has  recovered  it.  The  bond  is  void  ;  for  it 
tends  to  maintenance.     Arg.  2  Roll.  R.  aoi. 

3.  Bond  by  a  client  to  a  counfellor  conditioned  that  if  he  re- 
covered the  lands  he  would  convey  to  the  counfellor  one  half  oi 
the  lands.  The  counfel  dy'd,  and  his  executors  threatncd  tofue 
the  bond;  decreed  the  bond  to  be  delivered  up,  and  ought  to  fe-! 
cure  no  more  than  what  the  teftator  aftually  laid  out,  and  rea^ 
fonable allowances  for  his  cafe.  Fin,  R.  477.  Mich.  32  Car.  2, 
Skapholmc  v.  Hart. 


(S.  2)  jJclions  and  Procefs.      How,  aqd  againft 

whom, 

I.  \\T  HERE  maintenan<?e  i& pleaded  by  deedy  the  procefs  upon 
thefiatute  of  conjunElim  feoffatis  fliall  be  by  writy  and  net 
^precept,    Br.  Pro(iefs,  pi.  151.  cites  25  AfT.  14. 

2.  Maintenance  was  by  bill  againjl  one^  who  maintained  fedente 
curia  ;  for  otherwife  he  fliall  be  put  to  original  ^vrit  cfmaintenanccy 
and  (hall  not  have  thereof  bill  as  it  feems.  Br.  Maintenanccj^ 
pi.  16.  cites  22  H.  6.  24.  and  Br.  Bill,  pi.  10.  S.  C. 

3.  And  if  a  man  maintains  a  quarrel  by  his  attorney ^  action  of 
maintenance  lies  again/I  his  majler.    Ibid. 

4.  Procefs  of  outlawry  lies  in  maintenance  \  per  V^vifor.  Br^ 
frocefs,  pi.  110.  cites  9  H.  7.  21^ 


P  4  (T)  V\c^^ 


~.  ♦ 
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is^mmutiui 


By  nfblth 

Ifforc  ibat 
ibe  tenant 
mny  tbing 
bad,  T.  tv4« 
ffifed  and 
infeoffed^ 
tbe  tenant  in 
tbe  ftp  «*:- 
tion    upon 
condition   to 
regive  to 
liim  and  his 
feme  in  uil« 
and  bccaufe 
he  did  not 

[   »72  ] 

iHSiMtenance 
cites  30  AS, 


(T)   Pleadings. 

1, /^Hampcrty;  and  rehearfcd  the  ftatute  &c.  and  tliat  li% 
^^  brcrught  writ  againft  B.  of  the  manor  of  D.  and^  the  4^- 
fendant  manu-cepit  pto  illo  manerio  habendo,  apd  declared  hj 
his.  count,  that  he  purchafcd,  pending  the  writ,  ^Q  champerty- 
Fifti  demanded  judgment  of  the  writ  which  u  mantt'cepity  where 
it  (hould  be  ojfumpjttn  ^^  "^^  allocatur.  Ai^d  per  Fifli,  the  fta- 
tute extends  as  nvell  to  him  ivho  takes  leafe  pending  the  %ority  as  t9 
him  who  pitrchofes  infee^  pending  the  aHion,  And  Fiih  (aid,  the 
writ  ought  to  have  been  brought,  as  well  againft  the  tenant  wh 
fells  or  gives  pending  the  writ,  as  againjl  him  who  tales  of  hixft 
pending  the  writj  ct  non  allocatur.  Fifli  faid,  we  did  not  put- 
chafe  to  champerty  pending  the  writ,  and  durft  not  demur.  Br. 
Champerty,  pi.  7.  cites  30  AfT.  15. 

re-givoi  T.   entered  upon  him  and  enfeoffed  tbe  defendant  ^ffUi  hot^  that  be  fmr» 
chafed  ^  tbe  tenant^  or  of  otber  to  Champerty '&c.'tfW  ubfitu  Bot^  that  be  i»ok}f 
Sec,  to  cbamj>ertj'y  fending  &c.  an4  the  oiheri  e  eontra.      Br.  Champeity^   pL  7. 
15.  .... 


S.  P.  Br. 
Mainte. 
T.ance,  pi. 
45.    cites 
S.  C. 


2.  Maintenance ;  that  the  defendant  maintained  in  Ojffi/e./um- 
moned  and  taken  before  &c.  The  defendant  faid^  that  thepMntiff'm 
the  afTife  was  nonfuitedj  Jo  the  ailife  was  not  taken^  judgment  of 
the  writ;  and  per  Gafc.  Vijhall abate.  Br.  Brief j  pL  ill.  cites 
7  H.  4.  30. 

3.  In  maintenance  the  plaintiff  counted  how  the  defendant  gave 
to  one  S.  E,  four  marks  to  purfue  an  appeal  againft  him  &c.  And 
per  Marten  for  law,  he  ottght  to  Jayy  that  tb^  fetdt,  marls  were 
given  after  the  appeal  was  fued  3  for  if  he  gives  the  4  marks  be- 
before  the  appeal  fued,  it  is  not  maintenance  \  for  it  is  not 
maintenance,  unlefs  action  be  pending  at  the  time  &c.  quod  non 
negatur  ;  and  alfo  the  writ  in  the  regifter  is  quod  manutenuitia 
iuch  aAion  &c.  pro  parte  J.  N.  quod  nota.  Br.  Maintenance^i 
pi.  I.  cites  3  H.  6.  53. 

S.  P.  Br.  4.  Jn  writ  of  maintenance  he  fhalh  not  fay  not  guilty.  Br, 
Mamte-        Aftion  fur  Ic  Statute,  pi.  14.  cites  8  H.  6.  o  and  10. 

iiance«  pi.  ?   r        t  y 

46.  cites  8H.  6.  TO,  11— Br.  Mainienancc,  pi.  11.  cites  8  H,  6.  36,  y*j.  S.  P.  PrrCur.  Rit 
fiuli  anftver  tbe  ^cint  of  the  titir  tjuod  nota.  Wherefore  he  fa  id,  chat  he  did  90t<  mainta'm,  P^ilL 
and  (he  oihet  e  contra.-  S.  P.  Per  HewHon  Proihonotary,  but  feveralcounfel  U'-ere  contra  to  hiau 
Ibid.  pi.  23.  cites  14 H.  6.  7. — But  Pr.  Mairicn^rcf,  pi.  gi.  lites  a  E.  4.  6.  Ccntaa  perChockt 
that  n',t  gnUry  is  a  good  plea.— A'o  of  ne  matntaina  pat.  Ibid,  and  pi.  46  cites  8  H.  6.  10,  ri. 
S.  P. — Not  guilty  'i  a  good  plea,  when  the  action  is  grounded  on  a  pfnal  iUtutc*  per  tot.  Cur.  Cm. 
£.  257.  Mich.  33  &  3  ^  Eli».  Savery  v.  1  ey. 

5.  P.  Br.  J.  In  writ  of  maintenance  the  plaintiff"  tnujt  Jhrw  in  what 
Maintc-  ^  Courts  and  before  whniy  the  fuit,  in  which  the  maintenance  was 
2.cite's9H.  had,  depended  at  the  time  of  the  maintenance;  for  otherwifc 

6.  10.  by    the  dc  endant  knows  not  how  to  aufwer.     Arg.  2,  And.  pJN 

the  ooin  on    _:*^.  ^  U    X    «>.    ^^A   m  V     ^    ^ 


T<^t::i  "'«  9  H.  6.  20.  and  5  E,  4.  3- 


6.  Main* 


€•  Maintenance ;  inafmuch  as  the  defendant  matntain,id  C,  in  ^n  in»lnte« 
furia  mgrefcalP  in  an  aaion  of  debt  brtmght  by  the  plaintiff  againji  "y^^jj^*^ 
C.  Chaunt.  faid,  a£lio  non  \  for  the  defendant  is  couftn  to  C.  and  und.rs  a 
C.  was  arrefled  at  the  fuit  of  the  plaintiff,  and  the  defendant  be-  t^^  tu6i^ 
came  we  of  his  mainpernors^  judgment  fi  a£lio;  and  a  good  plea  i'^*^"^^ 
per  Cur.  at  which  the  apprentices  marvelled,  bccaufe  he  did  ndt  a!"t^^fi^^ 
confefsanj  maintenance  ;  for  it  is  lawful  for  every  one  to  be  main-  th«t  the 
pernor;  Newton  faid,  that  the  defendant  gave  to  the  Jurors,  co  ^^^^ 
lome  20 d,  and  to  oth^r  fome  lid*  to  give  vcrdi£t  for  C.  Chaun-  ^me  a^ 
tern  faid,  he  did  not  give  any  money  prout  &c.  and  per  Cur.  be-  prayed  hit 
caufe  he  is  compelled  to  fbew  fpecial  maintenance^  it  ftrffices  for  the  ^^^^*J^^ 
defendant  to  traverfe  it^  and  ^e  fball  not  be  compelled  to  fay  that  Mm  ^  /W 
he  did  not  maintain  modo  ^ forma  iCQ*     Br.  MaintenancCi  pL  %2*  "^^  plain, 
ptes  14  Ji.  6,  <S,  'I^'V 

•    -^  ^  '  fiat^  and 

libit  deftndami  counfeUfd  bi^  topwrcbafe  a  fiferfedeat^  which  if  the  Tame  maifitentnce  ftc.  abf<iii8 
hoc,  that  he  is  guilty  of  any  other  maintenance ;  this  is  me  plea,  per  lot.  Cur*  btcaitft  mo  main^m 
unce  is  eonfgjfed,     Br.  Traverfe  per  &€. .pi.  loi.  cites  %x  H.  6.  33, 

7.  Maintenance  againft  A.  for  maintaining  of  B.  in  trripa(j| 
broudit  by  B.  againlt  the  plaintiff  in  B,  R.  The  defendant  faid!, 
that  J,  wAsfeifed  in  fee  of  the  landy  njJhere  the  trefpafs  was  done  and 
iitdfeifed^  and  the  land  defcended  to  the  faid  B»  as  heir  &c.  by  nvhich 
hi  entredy  and  G,  the  now  plaintiff  entred  and  did  trefpafs^  and  B. 
brought  thereof  aBion  of  trefpafs,  and^  pending  this^  enfeoffed  Am 
fiovf  defendant,  and  G.  pleaded  not  guilty  claiming  thefr^nktenement 
to  himf  by  nvhich  the  faid  j1.  came  to  the  jury  tvithhis  evidence,  and 
Jhewed  how  the  franktenement  belonged  to  him^  judgment  fi  a£):io  5 

the  plaintiff  faid,  that  the  feoffment  was  made  to  the  intent  that 
the  defendant  fbould  labour  the  jury  to  pafs  in  the  aElion  of  trefpafs 
Qgmnfi  this  plaintiff :  Newtony^/V/  he  enfeoffed  us  as  we  have  al- 
leged, abfque  hoc  that  we  undertook  the  matter  ;  Prill*  Br.  Mainte- 
nance, pi.  23.  cites  14  H.  6.  7* 

8.  In  maintenance  the />/aj«//yyiiW,  that  the  defendant,  fuch  a  r    y^   T 
da),  year  and  place  in  this  declaration,  gave  to  IV.  E.  40/.  of  his  Butjirjt  the 
ovjn  money,' to  labour  the  jury  to  pafs  for  one  M.  in  appeal  againfl  piotmiffre- 
the  now  plaintiff,  the  which  is  the  fame  maintenance  of  which  ^^^'^^  y**'S 
the  adion  is  brought,  and  the  defevdant  faid,  that  he  did  not  give  ant  gave  6%, 
40  f.  to  the  fame  JV>  E»  to  labour  the  jury  in  that  acl':n  to  give  their  '^^d  8d.  to 
mtrdictfor  the fhid  J^L  t^odq  ^ forma  pi  Mt  &c.  Wi\  lb  to  iffue,  and  ?:^"^,^ 
found  for  theplamtitt  to  the  damagt;  or  100  marks.    Br.  Mam-  tisoxunmo-:^ 
tenance,  pi.  14.  cites  21  H.  6.  15.  16.  &  22  H.  6.  5.  "fy*  ^d 

Jaii  tbut  be 
nvouiti  be 
fthb  /be /kid  maiier,  and  maintmin  ^itb  bis  proper  goodi^  and  gave  to  them  20s.  9ver  of  bit  orvm 

«—di  to  J  fend  in  t  be  matter;  and  by  the  opinion  oi  the  Cnurt  it  is  an  ill  replication.  Ihid.<»S.  P. 
II.  Negativa.  pi.  19«  cites  21  H.  6.  16.— «.♦  Orig.  [LoqucU.J—Vid.  Lajuela,  lit.  Words. 

9.  In  maintenance  exception  was  taken  to  tlic  wrh^  becaufe 
it  was  quod  manutenuit  in  loquelft  appelli,  where  it  Ihould  be  in 
(fuodam  appello ';  for  appellum  is  not  loquela,  and  releafe  of  ac- 
tions real  and*  peffonal  is  no  plea  in  appeal,  &  non  allocatur. 
^r.  l^aiQtenance^  pi.  14.  cites  21  H.  6. 15. 16.  and  22  H.  5.  5. 

'*         -      ;•     ^    *  •  •    10.  Main- 


t73  iS^aititenattce; 

10.  Maintenance  at  one  day  pending  the  fuit  is  m^dntenaaeo 

during  all  the  fuit,  and  yet  releafe  made  afur  this  day  is  a  goo4 

plea,  quod  not  a.    Ibid,  per  Pailon. 

**7^j?^*       II'  Exception  was  taken  to  the  writ y/W  manutenuit  \sf  ai^ 

tWs"aiiion    huc  manutcnet ;  where  he  cannot  maintain  after  the  firft  pka  dcN 

fuppofed       termined.     Ibid. 

that    the 

flmintiffin  ajfife  bad executtemy  and  yet  well ;  per  Afcae  and  Finch  ;  for  it  m'^ht  be  that  he  would 
bring  atttint ;  but  dared  not  for  fear  of  maintenance^  and  therefore  this  word  (manuteoet}  tnie^ 
^aaere.  Br.  Champerty,  pi.  2.  cites  47  E.  3  9. — Broolc  fays  it  feems  that  the  writ  Js  not  good  ad- 
Sue  mamutetift ;  for  \%  hen  the  appeal  was  determified  6y  JudgmeMt,  he  cannot  any  longer  maintua 
thi^plea ;  for  now  it  is  no  plea.  Br.  MaintcDance,  pi.  14. — But  if  the  writ  of  maiatenancc  bt 
brought  peudittg  thejirji  tvrity  there  he  mzy/ay  qmd  ad  hue  manutenet.  Ibid. — But  if  it  be  brought 
4^ter  judgment  in  tixfirfipleay  then  it  (hall  be  f^iy^manuUnuit^  but  note  the  diTcrfity.    Ibid. 

1 2.  Bill  of  maintenance  by  "W.  againft  J.  who  was  prefent  in 
Court,  becaufe  he  maintained  in  the  prefence  of  the  jufiices  onz  H. 
in  a  fuit  between  the  plaintiff  and  H.  Moile  prayed  judgment  of 
the  bill ;  for  he  does  not  fay  that  prafens  efl  in  curia  ;  Newton  faid, 
TprTedc       ^^  ^^  *  ^°^^  "°^  mention  that  he  was  prefent  and  maintained, 
iue  &C.J       ^^l.  (is  only)  thaty  fedente  curiae  he  maintained^  and  this  appears 
'  by  the  bill  5  Brown  faid,  that  in  the  replication  exprefi  mention 

ihall  be  made  of  his  appearance,  which  Pafton  agreed.  Per 
Port,  In  bill  of  maintenance  agairji  an  attorney^  Yitfball  make 
mention  offke  appearance  of  the  attorneyy  and  yet  they  are  always 
intended  to  be  attending  at  the  Court ;  and  becaufe  this  bill 
was  of  m#itenance  fedente  Q\xr\z  it  fiall  be  intended  that  they  have 
appeared ;  for  otherwife  he  could  not  maintain  fedente  curia  \ 
and  after  the  bill  was  awarded  good,  quod  nota  \  and  it  feems 
there,  that  if  the  maintenance  had  not  been  done  fedente  curia, 
the  plaintiff  would  Ijave  been  put  to  his  original  writ  of  main- 
tenance, and  (hould  not  have  bill  thereof.  Br,  Bille,  pi.  lo. 
cites  22  H.  6.  24. 
If  the  de-         j^^.  That  ivhich  ought  to  he  jt'jlifiedj  ought  to  he  a  maintenance 

ja^vT^t'  *"  j^ifl[fi^^^*^y  ^^^  if  '^  ^''  '^^  ^"y  tnaiatenancey  then  the  general  ijjidt 
pance  be    ft*ffices.     Br.  Maintenance,  pi.  17.  cites  22  H.  6,  35. 

charged  with 

a  fpccial  point  of  maintemnce,  he  mu(^  anfwer  to  the  famei  and  the  general  ijfue  then  {hall  be  n^ 

pica  for  him.     Heath's  Max.  $2. 

If  the  ie-  I4.  A  man  alleged  the  maintenance  the  Monday  next  after  tht 
tificTltan.  f^^f  <f  Saint  John^  and  the  defendant  jujlified  the  Monday  before 
ptber  ♦  day  the  fiojl  cf  Saint  Johny  and  traverfed  all  maintenances  after ^  and 
and  another  well  per  Fortefcuc' Tuflice,  quod  non  negatur.  Br.  Traverfc  per 

fluce  in  the    0,^       i     ,  .^  o  T_r     if    /r  ° 

%mecouniyy   ^^^  P^'  ^9-  CltCS  28  H.  6.  6. 

this  is  good  without  traverfc  ;  for  it  U  not  localy  Hut  may  continue.  Br.  Traverfe,  per  Sec.  pi.  S*. 
cites  ai  H.  6.  15. — •  S.  P.  fo  that  it  be  Iff/ore  the  date  of  the  turit  Adpcr  tot.  Cur.  Br.  Mainic* 
nance,  pi.  14.  cites  S.  C.  v  '      ^ 

[    174   ]       15-  Note,    that   a  man  .mflj  join  general  maintenance^  and 
Jpecial  maintenance  in  one  and  the  fame  wnt^  and  well.    Br.  Main- 

tenance,  pl.  52.  cites  31  U.  6.  9. 

^6.  Main^ 


16.  Maintenance  was,  that  5.  quandam  qMjarelam  hqueU  qua  A  mtn  may 
^/V  in  curia  mjlra  coram  jufticiariis  nojlris  de  Banco  inter  &c.  Jn"nc^JJ" 
Judgment  of  tRc  writ ;  for  he  has  notjhcvon  in  Hvhat  place  the  maimeminc^ 
pica  was  held ;  for  itjhall  he  at  Wejiminjler ;  Prifot  faid,  if  it  of  .W.  N. 
was  in  Banco  Regis  which  is  removeable,  yet  when  the  plea  is  ^^Jnjlff  ia 
pa^ed  he  fliall  (hew  where  the  Court  then  was ;  Danby  thought  a  quarrel  /« 
that  the  writ  was  good ;  fpr  it  (hall  be  intendi'd  to  be  at  ^-  ^-  '«"''*t 
Weftminftcr.    Br.  Brief,  pi  527.  cites  34  H.  6.  27.  Zb^Jc'J. 

thn  was  ;  per  Keeiihainf  Danby  and  Afiieton  ;  but  per  Davcrs  and  Prifot  contra,  that  he  ought 
«»  fa  J  at  Weftminftcr,  or  other  place,  fir.  Pleadings,  pi.  C2.  cites  36  H.  6.  12. — Maintenance, 
the  writ  was  that  the  defendant  maintained  a  certain  fuarref  betyjeen  R.  IV.  and  the  flaintiff^ivhick 
ttje!  pending  in  the  ICing's  Bencb^  and  did  no'Jhrw  ^vbere  the  King's  Bench  then  vms,  and  there- 
fore the  writ  was  abated.     Br.  Brief,  pi.  25.  cites  ty  H.  6,  10  Exception  was  taken  for 

fechcaufe,  and  it  was  held  fatal.     Vent.  302.  Mich.  28  Car.  2.  B.  R.  the  King  v«  Humphreys. 

17.  In  maintenance  nul  tiel  record  is  a  good  plea  for  the  de-  » Hawk.  PL 
fendant;  per  Davers  and  Prifot  J.  quod  non  ibi  negaturj  quod  j  '55_"p- 
nota.    Br.  Maintenance,  pi.  25.  cites  36  H.  6.  12. 

l8«  Maintenance  on  qtiadam  querela  nuhich  ivas  between  A,  and 
this  plaintiff  ipxQ  parte  A.  &c.  where  the  plea  yet  pends  ;  judgment 
of  the  writ,  &;  non  allocatur,  buj  the  defendant  awarded  to 
anfwer.     Br.  Maintenance,  pi.  21.  cites  37  H.  6.  25. 

19.  In  maintenance,  per  Markham  for  law,^  he  who  is  r^-  As  where  a 
tawed  with  J.  N,  to  ride  with  him  to  London^  cannot  aid  i>im  in  many*'/'/" 
his  plea  in  London  or  Wejlrriinjler^  for  this  is  out  of  his  retainer,  C0i/fin8cc^ht 
contra  where  he  is  retained  with  him  *  hy  the  day  to  do  oM  tnanner  of  need  not 
Jervicesy  there  this  is  a  good  plea  without  fliewing  how  he  main*!-  -^'''^  f ''^ 

tained  in  fpecial,  becaufe  it  is  lawful  for  him  to  maintain  in  om-  tainedhim- 
nibus.     Br.  Maintenance,  pi.  27.  cites  39  H.  6,  5.  6.  for  he  may 

maintain  ia 
all  thinsS)  as  to  ride  with  him.  or  to  b«  with  him  at  the  ba»,  and  to  proflfer  to  the  men  of  law  for  him. 
Ibid.— ^0  of  a /errant.   Ibid. — Contra  of Jprcial  retainer  *  from  Jay  to  day  to  be  bisfervantj  ihepe  he 

citinot  meddle  beyond  hi«  retainer.  Ibid. The  defendantyw///^^^,  becauje  the  party  for 'whom 

kc.tuas  hitfert/anf,  and  he  retained  J.  M.  learned  in  fbelatu  to  be  of  bis  counfeiy  and  did  not  fay 
if  be  retained  de  fropriisy  or  tvitb  the  monoy  of  tbefervant*s  %uagesy  and  yet  a  good  bar  by  award  • 
for  it  (hall  b«  intended  of  the  fervant's  money.     Br.  Maintenance,  pi.  44.  cites  3 1  H,  6.  9. 
^Jounulmcnt. 

20.  Maintenance  becaufe  the  defendant  manutemttt  in  an  aSfion 
between  the  plaintiff  and  ^.  N,  pro  parte  T,  P,  It  is  a  good  plea 
that  the  a3ion  was  between  the  plaintff  and  T,  P,  and  J.  S. 
abfque  hoc,  that  there  was  fuch  aclion  as  the  plaintiff  ft/p^ 
pofedy  judgment  of  the  writ,  Br.  Maintenance,  pi.  47.  citeg 
6  £.  4.  4.  5. 

21.  In  maintenance  the  defendant  faid  that  he  was  one  of  the 
jurors  who  was  f worn  upon  the  iffue  in  thefirfl  aBion^  in  which  he 
fuppofedthe  maintenance^  judgment  fi  aftio ;  per  Pigot,  you  ought 

toy2zy  that  you  gave  the  verdict  for  the  notice  which  you  had  of  the 
truth  in  the  matter  ;  but  per  Cur.  the  plea  is  good  as  before  with-t 
out  it ;  per  Jenney,  after  the  verdift  given,  you  prayed  judgment' 
for  the  plaint  ff  of  the  Reward  in  the  firft  aflion,  by  which  he 
gave  judgment  accordingly,  of  which  the.aftion  is  brought  and 
5y  fome  of  the  juftices,  xiix^  prayer  of  judgment  is  maintenance, 

quod 


i74t  maintenance. 

quod  Littleton  conceflit.     Br.  Maiatenance,  pi.  40.  cxtts  18  £• 

4.  I  &  2. 
^.  C.  PI.  22.  In  debt  upon  this  ftatutc  for  80/.  the  count^m^  thatficb 
fcut  C  k  T  ^  ^^y  ^^^y^^^  (^"^  ^^^  notjbnu  certainly  that  it  was  witUn  a  year 
ibid.  S7.  before  the  aEf'ton  hrwight)  unum  rrufuagium  ^c^  in  A{.  in  Com.  G, 
h,  thought  de  valor c  cBogin^  Mr  arum  apud  Ai.  pradiB.  bargani^avirunt^ 
there  wat  concelferunt  ^  adfirmam  dlmi/hrunt  adternnnum  annorum  afvfbicb 
of  averring  frta  tenements  they  the  jatd  defendants ^  nor  any  of  their  ancefiorSy  nor 
that  It  W2t  thifg  iy  fphom  the /aid  defendants  claim  the  fame  tenements  nvere  in 
a  prctenccd  poffcffton  of  the  fame  ^  nor  of  the  reverfion  or  remainder  thereof  nor 
t  '75  3  took  the  rents  or  profits  of  the  fame  by  the  fpace  of  one  vsholeyear  next 
fight--! — '  before  the  aforefaid  bargaiuy  grant  or  demife  thereof  made  per  quoi 
•  s.  P.  but  ^g^^  accrevit  {5*r.  The  defendants  demurred  upon  the  dedara* 
^clt£*lt,be-.  tion^  and  yrhether  this  leafe  for  years  be  within  the  ftatute  was 
caufe  the  thc  qucftion  ;  three  exceptions  were  taken^  ift,  That  the  *Jattite 
J^**8«  »J|«  vas  mifrecited  as  mat^e  '28.  Apr.  32  H.  8.  where  it  was  other- 
©fficia  to  wife  &c.  ad.  That  there  ought  to  be  an  f  averment  that  tbe 
fake  notice  hjfors  bad  afretenced  right  or  title  j  by  reafon  of  the  words  of  die 
^f  '^  t^"k  ft^^^^^-  3^*  Becaufe  it  was  faid  ad  terminum  annnrum^  \  with' 
nature ;  hut  outjhewing  certainty  or  commencetnent  &c.  and  the  Court  held  thc 
if  he  do  re,  two  fifft  exceptions  good,  and  that  they  ought  neecflarily  to  be 
^^*ft*^  t  alleged,  but  as  to  the  laft  they  all  but  Coke  J.  held  otherwife, 
JeUiU  take  becaufe  the  number  of  years  here  is  not  material  5  and  alfo,  die 
^are  to  recite  plaintiff  IS  a  ftranger  to  it,  and  therefore  cannot  have  notice  of 
k  certainly,  ^.j^^  contraft.  But  for  the  matter  they  were  clearly  of  opinion 
thrground  that  the  pretenccd  title  of  a  term  is  within  the  purview  and  in-» 
of  the  ac-  tent  of  the  ftatute  \  another  exception  was  taken  to  the  double- 
^ioo ;  and  ^^  ^  ^^^  coiint^  viz.  bargofihaveri^nt  £5*  concelferunt  whereas 
2Si  not*  aid  tithet  of  thofc  t^rms  were  fufiicicntji  ;^nd  this  by  two  juIUces. 
him  hy  in-  D.  74*.  b.  pi.  19.  Mich.  6  £•  6.  Partridge  v.  Strange. 

tending  ^hat 

iheK  i*  another  ftatute  to  piajnuin  his  aftioot  different  from  that  whereon  he  himfelf  bath  femidc^ 
^t  r  Hawk.  PI.  C.  164.  cap.  ^6.  S.  8. — f  S.  P.  becaufe  that  is  the  point  of  tbe  adion.  I  Havk. 
pi  C.  »64.  cap.  86.  f.  ib. — JS.  P.  that  it  is  not  necc.ury  to  fct  it  forth,  i  Hawk.  PI.  C.  164. 
'  g^  f.  13. — S.  C.  cited  Arg.  and  fiys  that  this  point  was  held  well  enough  notwithftandio;  tbit 
•he  leafe  ^'^  ^^^  ^  ^^  forfeited,  but  was  a  conveyance  to  the  point  of  forteiture,  txx.  thc  raiue  of 
^e  land»«     *  !-«•  5^- 

23.  The  information  mufifet  forth  that  the  defendant^  nor  any  cf 
his  anceflors^  or  any  by  whom  he  claimed  have  taken  the  profits j 
and  though  it  be  hid  that  the  pli^intJfF himfelf  has  been  in  pof- 
feflion  of  the  land  by  co  years  before  the  buying  of  the  pretended 
title,  it  is  not  fufficient  5  for  it  is  but  matter  of  argument,  and 
not  any  exprcfs  allegation  ;  for  in  all  penal  ftatutes  the  plaintiff 
ought  to  purfuc  the  very  words  of  the  ftatute.  Le.  208.  Mich. 
32  &  33  Eliz,  C.  B.  Lancaftcr's  Cafe. 

24.  In  afTumpiitthe  plaintiff  counted,  that  whereas  hecleimed 
to  have  title  to  certain  lands  in  2).  the  defendant  in  confideration  tbet 
the  plaintiff"  aj/hmed  to  affsgn  his  right ^  titlcy  and  intereft  totheie-' 

fendantf  be  promifed  to  pay  him  40/.  {5*r.  After  vcrdid  it  was 
moved  in  arreft  of  judgment,  that  this  was  an  unlawful  confi- 
deration^ and'agalnft  thc  ftatute  32  H.  8.  becaufe  it  appears  nol 


^W  the  plaintiff  was  in  poileffion  by  the  fpace  of  a  year  before^ 
fo  that  he  coUld  aflign  to  the  defendant^  nor  that  the  defendant 
was  in  po/Ieflion  that  he  might  releafe  to  him  \  fed  non  alloca- 
lurj  for  it  (lands  indifterent,  whether  he  was  in  pofleffion  or 
not,  and  a  declaration  fliall  not  be  avoided  but  for  great  caufe, 
and  the  plaintiff  had  judgment.  Cro«  £•  151.  Mich.  31  ^ 
32'£liz.  B.  R.    Dobbins's  Cafe. 

2;.  Error  was  brought  upon  a  judgment  in  debt  upon  the 
ftatute  32  H.  8.  becaufe  xhc  plaifitif  demanded  ^oL  for  the  value 
tf  ike  iandj  and  ^z  jury  find  the  value  20/.  upon  which  the 
fkintfff  bad  judgment  to  recover  one  moiety^  and  the  queen  the  other 
moiety  i  ojid  no  judgment '^as  for  the  refidue  of  the  50/.  viz.  that  the 
pbintiff^/  in  mifericordia  profalfo  clamorefuo  :  and  for  this  caufe 
the  judgment  was  reverfed  i  though  in  trefpafs  or  other  actions 
in  which  the  plaintiff  counts  ad  damnum  if  lefs  be  found  than 
he  declares  for,  yet  he  fliall  not  be  amerced,  becaufe  the  a£tion 
is  grounded  upon  an  uncertainty.  Cro.  £.  257.pl.  34.  Mich* 
33  &  34  Eliz.    Savery  v.  Tey. 

26.  A.  informed  againft  B.  znAfbeived  that  M.  tvas^  and  yet  It  was  mU 
tf,  Jeifed  of  lands,  and  had  taken  the  profits  Jor  two  years  before,  and  *^5cd,  that 
that  B.  pretending  title  by  indenture,  fold  his  pretenced  title  to  A.  ^*^  tt/ ^I 
aforefaiidfor  a  certain  fum  of  money  &c,  and  averred  that  B,  had  ingfeifedoi 
not  poffejiony  reverfion^or  remainder^  or  took  the  profits  for  a  year  he-^  ^"^^  ^<^**^- 
fwe :  and  averred,  that  he  (viz.  A.  the  plaintiff)  knew  it  not  td  ^^vTnz  "^ 
he  a  pretenced  title  ;  and  averred  alfo,  the*  value  of  the  land  ^c.  rrverjion  or 
Upon  not  guilty  the  jury  found  for  the  plaintiff.     It  wa«  moved  remainder 
inarrcft  of^judgment,  ift,  that  th«  penalty  in  the  ftatute  (hews  il'^^l^^in'J* 
what  manner  of  contrad  or  bargain  the  ftatute  intended  5  for  if  r    176   1 
is  t9  forfeit  the  value  of  the  lands  <^c.fo  bought  ^c,  fo  that  to  make  granted  the 
a  forfeiture  there,  oidght  to  he  contrail,  or  covenant,  or  bargain  3 «  O^  4- 
for  the  lands  then\felves,  and  here  the  title  is  bought,  and  not  the  ^ncmlms 
land ',  and  tlie  meaning  of  the  ftatute  was,  if  the  land  was  fold  &c.  by  way  af 
and  the  mifchicf  the  ftatute  intended  to  meet  withal  was  the  maintentace 
conveyance  of  title  to  another,  and  this  Cannot  be  but  when  the  pertJ^^j  w 
landitfelf  is  fold,  and  cited  new  entries,  19,  20  Eliz.  Informa-  R.  and  for 
tion  365.  and  faid,  that  all  the  eafes  in  Co.  Lite.  369.  are  of  «>iifi»ina- 
the  land  itfclf.    2.  That  the  *  information  is  by  A.  (the  pur^  l!*?  ""^  ^^ 
cbafor)  who  u  parttceps  crtmtnis,  and  that  his  averment,  that  he  ance,  the 
had  no  notice  of  its  being  a  pretenced  title  is  void  and  idle,  and  dsfeDdant 
that  he  ought  only  to  aver  that  the  other  had  not  poffeffion  }  b"**f|),"^*^* 
for  this  is  a  matter  of  fa£t,  but  the  other  is  matter  of  law.  hu.  4  Car. 
3.  If  A.  had  bought  the  land  itfclf,  he  might  have  averred  that  grantcdthem 
he  knfcw  not  the  title  to  be  pretenced  &c.  but  when  he  fays  be  ^  ^.'  ^* , 

1.,  t     »  y  "         '  i'»       and  does  not 

bought  the  pretenced  title,  eo  nomme  it  appears  now  that  he  aver  infac^ 
knew  it  to  be  pretenced;  and  then  his  averment  is  repugnant;  to  that  u  h 
and  then  if  the  averment  is  void,  it  appears  that  the  plaintiff  is  ^  ^7&c''al 
particeps  ciiminis,  and  it  was  not  the  meaning  of  the  general  he  ought  t» 
word«of  the  ftatute,  which  fays  (t^  the  party  that  will  fue  for  the  ?«•  Held 
fame)  to  give  a£iion  to  the  offender,  and  to  elude  the  ftatute  by  jli^the^^ 
lus  bringing  information,  and  permitting  the  land  to  be  under-  King  aad 

valued, 


i7^  f0Binitnmte, 

ind  Barnt  valuea,  and  bar  all  others  by  his  infortnatioit ;  but  it  wa^  argnei 

Windfor^  ^  contra,  that  the  words  of  the  ftatutc  are  purfucd,  vix.  obtaitif 

•  It  is  not  gff  ^c,  any  pretenced  right  or  title  l^c*  and  to  that  purpofc  cited 

Sufficient  to  D.  2-1.  Worslie's  Cafe.    And  book  of  entries,  tit.  Debt.  And 

Tdue  of  the  ^*^  ^^^  averment,  that  he  knew  not  &c.  is  not  neceffary,  but 

land  at  tHe  Only  to  preVent  information  againft  himfelf.     Adjdrnatur.  Litt 

time  of  the  R.  o^o.  Pafch.  7  Gar.  C.  B.  Withering  v.  Bancroft. 

conveyance  ^    x  i  o 

executed*  without  (hewing  the  value  at  the  time  of  the  bargain ;  becauH:  the  forfeiture  is  goterad 

1)y  theUter.   x  Hawk.  PI.  C.  264.  tap.  86.  f.  ix. — i  i  Hawk.  PI.  C.  264.  cap.  86.  f.  9^ 

27.  After  vetdi£i  for  the  plaintiff  in  an  ihformatioh  on  that 
part  of  the  ftatute  32  H.  8.  which  gives  a  forfeiture  of  the  value 
of  the  land  purchafed,  unlefs  the  feller  was  in  pojfeffioh  nvithin  s 
year  before  the  fale,  it  was  moved  in  arreft  of  judgment,  becaufc 
the  iftjFcrmation  had  fet  forth  the  right  of  thefe  lands  purchafed  to  be  in 
ff.  S.  and  that  thefofi  of  J.  N.  had  conveyed  them  by  general  luords^ 
as  defcending  from  his  father  /  which  title  of  the  f on  the  defendant 
bought :  whereas,  if  in  truth  the  title  was  in  J.  S.  then  nothing 
defcended  from  the  father  to  the  fon,  and  fo  the  defendant 
bought  nothing;  fed  non  allocatur;  for  if  fuch  conftrudion 
fhould  be  allowed,  there  could  be  no  buying  of  a  pretended 
title  within  the  ftatute,  unlefs  it  was  a  good  title ;  but  when  it 
is  faid,  as  here,  that  the  defendant  entered  and  claimed  colore 
of  that  grant  or  conveyance,  which  was  void,  yet  it  is  within 
the  ftatute,  fo  the  plaintiff  had  his  judgment.  2  Mod.  67.  Hill* 
27  &  28  Car.  2.  C.  B.   Goodwin  qui  tarn  &c.  v.  Butcher. 

28.  To  a  ptea  by  defendant  on  32  H.  8-  2.  of  maintenance, 
the  plaintiff  replied,  that  defendants,  or  fome  of  them,  or  feme 
other  perfon  under  whom  they  claim,  or  fofne  other  perfon  by  their 
confent  and  agreement,  or  to  tne  ufe  of  the  faid  defendants,  or 
the  plaintiff,  or  fome  or  one  of  them  was,  or  were  in  poffefEon 
of  the  premifTes,  or  the  reverfion,  or  remainder  thereof,  or  of 
fome  other  fufficient  eftate,  or  had  taken  the  rents  and  profits 
thereof  by  the  fpace  of  one  year  before  the  making  the  articles 
for  the  purchafe  ;  the  defendant  demurs,  for  that  the  replication 

<  is  a  departure  from  the  matter  in  the  bill  in  faying  fome  other 
perfon  to  the  ufe  of  the  defendant  or  the  phintifFoy  their  con- 
fent was,  or  were  in  pofTeffion  of  the  premiffes,  and  took  the 
rents  &c.  for  one  Vhole  year  before  the  making  the  faid  ar- 
ticles ;  which,  as  the  defendant's  counfel  alleged,  exceeded  the 
t  177  ]  charge  in  the  bill.  But  the  Court  held  the  replication  good  and 
pertinent,  and  over-ruled  the  demurrer.  Mich.  3 1  Car.  2.  Fiiu 
R.  426.   Cock  V.  Arnold  &  al. 


(U)FttDaili» 


dg^aintenati^^ 


t^^ 


T. 


(tJ)  Punifhablej    How,    by   A£l;ons   or   IndiA- 

f.         ments  &c. 


?>€«   (B.    2.) 

lawry. 


t.  X -E.  3-  P^ir/.  17  Nacls,  That  nmejhall  matntain  quarrels  and  Miinte- 
2.  cap.  14. .  -^  parties  in  the  country  to  the  let  and  dljlurhance  ^^^\  ^^  * 

of  the  common  law.  Court  Barotk 

2.  By  20  E.  3.  cap.  4.  None  Jball  maintain  any  quarrels ^  fave  is  as  much 
their  own,  on  pain  to  have  their  body,  lands,  and  goods  to  be  at  the  "^^^^^^l^ 
kirj^s  pleafurt.  Sftrtuuii 

ai   mainte- 

Bance  in  a  Court  of  Record,   i  Hawk.  PI.  C.  255.  cap.  83.  f.  38. He  who  barely  affiftszuath^t 

lA  takiai;  out  an  original,  which^ never  is  returned,  it  not  liable  to  any  a£^ioA  brought  on  thefe  fta- 

tutei,  Ibid.  f.  39.- It  is  Qot  material,  whether  the  plaintiff  in  an  a^ion  on  the  faid  ftatutes  was 

jionfuited,  or  recovered  in  the  aiflion  wherein  the  maintenance  is  fuppofcd.  Ibid.  f.  40.— Alfo  it 
iicertain^  that  he  who  fears  that  another  will  maintain  his  adverfary,  may,  by^jay^fprcyintion^ 
have  an  original  writ  grounded  oh  the  faid  ftatute  prohibiting  him  fo  to  do.     Ibid.  f.  41. 

3.  By  4  Ed.  3.  II.  yujilces  of  the  bencJ^s  of  ajfife,  and  of  nifi 
priuSf  jball  have  power  to  hear  and  determine  maintetiance,  ton-^ 
Jpiracy,  confederacy  and  champerty,  as  well  as  jujlices  in  eyre,  and 
that  which  cannot  be  determined  before  the  jujticet  ef  either  bench  upon 
the  nifi  prius,  jball  be  adjourned  unto  the  bench  where  they  are 
jvfiices,  and  jball  be  there  determined.  Note,  that  thisflatute  is  con-^ 
firmed  by  the Jiatute  of  1  R.  2.  15. 

4.  By  20  Ed,  3.  6.  Jtifiices  of  ajfife  have  power  to  enquire  of  the 
mifdemeuTwrs  of  fheriffs,  efcheators,  bailiffs,  and  other  mintfters, 
imbracers,  and  juror  t,  and  to  punijb  fuch  as  be  found  guilty  ;  and 
the  chancellor  andireafurer  are  to  hear  all  complaints  thereof,  and  to 
apply  Jpeedy  remedy  thereunto* 

5.  A  man  was /W/^7^'^ of  champerty,  and  put  to  anfwer  to  it. 
Br.  Inditimcnt,  pi.  48.  cites  44  E.  3.  38. 

6.  I  R.   2.  cap.  4.  cnafts,  That  no  great   officer  of  the  king 
Jball  maintain  quarrels  in  the  country  on  pain  of  a  fine  to  be  impofed  - 
by  the  king  and  his  council ;  and  no  other  perfun  on  paiu.sf^Jjnpxi'- 
finment,  and  to  be  fimd  at  the  hhjg^s  will ;  and  if  he  be  the  king's 
officer  or  houjbold  fervant,  hejhall  alfo  lofe  his  office. 

7.  3 1  El.  cap.  5.  /.  4.  provides,  That  this  acl  fhall  not  extend  to 
the  laying  any  thence  concerning  champerty,  -buying  of  titles  iffc; 
*ivhere  the  penalty  jhall  be  to  the  value  of  20 1. 

8.  An  indJSlment  was  upon  the  ftatute  of  maintenance,  and 
%ne  only  found  guilty  ;  and  it  was  nwved  in  arreft  of  judgment, 
diat  feeing  but  one  was  found  guilty,  it  did  not  maintain  the  in- 
dfdment.  2  Roll.  81.  Seyeral  were  indi£ied  for  ufing  of  .a 
trade,  and  faid  ute;*que  eor'  ufus  fuit,  and  held  not  good ;  fed 
non  allocatur  j  for  that  in  that  cafe  in  Roll,  the  ufing  of  the 
trade  by  one  cannot  be  an  ufing  by  the  other.  But  this  is  au 
^ence  that  two  may  join  in,  or  it  may  be  fevcral  as  in  a  trefpafs.' 
VcDt.  302.  the  King  v.  Humphreyes. 

I  9.  All  . 


t7>  t  ^s^nUnmct  of  mtiiL 

9.  All  offenders  are  not  only  liable  to  ana£Kon  of  m^ntenancft 
at  the  fuit  of  the  pariy  grieved^  wherein  they  (hall  renAr  fuch 
damages  as  (hall  be  anfwerable  to  the  injury  done  to  the  phiii* 
tiff,  but  alfo  that  tliev  may  be  indi£led  as  ofFrnders  againifr^ub- 
lick  juftice,  and  adjudged  thefeupon  to  i\jmi  fine  and  in^rir 
fonment^  as  (hall  be  agreeable  to  the  circumilances  of  the  offence; 
alfo  it  feems  that  a  Court  of  Record  may  commit  a  man  for  axi 
a£l  of  maintenance  dond  in  th6  face  of  the  Couttl  t  Hawk* 
PI.  C.  255.  cap;  83;  f;  36. 

t  n^  ^  (W)   judgment. 

I.  liTAiritenance  againft  t^o ;  the  on^faid^  that  be  was  attorney 
'.^  of  the  partly  and  hy  command  of  his  mafler  retained  J*  N. 
/ '  of  counfel  with  the  party  y  and  gave  to  him  40  J.  of  the  money  of  bir 
mqflery  which  is  the  fame  maintenance  &g.  (^aere  if  attomef 
may  not  retain  counfel  without  command  of  his  clici^^ty  and  A 
he  cannot  get  money  of  his  own  for  the  time  &c»  and  the  other 
pieaded  n&^fmUtyy  and  to  the  firfi  the  plaiittiff faidy  that  the  attorney 
gave  6  s.  ^d,  of  bis  own  Jo  one  of  the  juryy  and  upon  this  they 
were  at  iffue,  2XiA  found  that  the  one  had  given  the  6s»  Zd.  prout 
tic.  and  that  the  other  was  guilty  y  and  taxed  damages  jointly  fsr 
all :  and  by  the  opinion  of  all  the  juftices  except  Needham,  bc- 
caufe  it  is  brought  of  joint  maintenance^  and  in  pleading  the  plaint^ 
confejed  it  was  feverdl  mainienancey  viz.  fpecial  maintenance  in 
the  one,  and  general  in  the  other,  therefore  the  writ  (hall 
abate,  and  the  jury  ought  to  have  fevered  their  damages:  for  the 
plaintiff  is  more  damnified  by  the  one  maintenance  than  by  the 
other  by  prefumption  and  intendment  of  reafon^  Br*  Maiate« 
nance,  pi.  %6*  36  H.  6.  la. 


mm^i^'mi    ■■  ..jr.Ai 


iS^intenantz  of  mtit^* 


ak 


(A)  In  what  Cafes  the  Plainiif  mu/l  of  can  main- 
tain it. 

*«]Q0WER  againft-  1  fflersy  the  one  pleaded  partition  and  ig* 

^^  tinue  of  evidences  of  her  moiety^  and  the  other  pleaded  fudk 

wtoiierp/fa ;  there  the  demandant  was  not  compelled  tx>  tsaxa^ 

laiB 


a^aintenance  of  mtit».  j  ;$ 

tain  his  writ;  becaufe  the  tenants  did  not  plead  this  to  the 
nvrity  hit  pleaded  in  barj  and  alio  non^-Gonftat,  if  the  parti- 
tion was  made  before  the  writ  purchafed,  dr  pending  the  writ. 
Br.  Maintenance  de  Brief,  pi.. 38.  cites  21  £.  3. 8. 

2.  Entry  in  tilt  per  by  J.  and  E.  bis  feme  ;  he  faidj  that  the 
nafne  ef  his  feme  is  A.  and  not  E.  and  demandant  /aid ^  that  flie  is 
kntnim  by  the  one  and  by  the  other  &  non  allocatur,  but  was  com- 
pelled to  maintain  his  writ,  that  ihe  is  named  £.  Br.  Mainte- 
nance de  Brief,  pi.  27.  cites  21  E.  3.  47,  48. 

3.  As  to  f natters  in  faBj  triable  by  the  jury  ^  the  jury  fhall  be  -^"^  i>«r 
taken  upon  it,  and  the  plaintiff  need  not  maintain  his  writ.  jSr.  '^^n*^^*  where 
Maintenance  de  Brief,  pi.  3.  cites  40  E.  3,  28-  TJt^inU 

cation  Sec. 
are  pleaded,  which  are  not  triai/e  iy  the  jury,  the  plaintiff*  fliall  maintain  nis  writ.    Ibid. 

4.  But  per  Caund.  if  the  defendant  in  ajjife  faysy  that  the  plains 
tiff  is  covei't  baron y  or  has  taken  baron  pending  the  ivrity  the  plain- 
titf  fhall  maintain  her  writ,  quod  Kirtpn  concefTit.    Ibid. 

5.  Scire  facias  of  tenements  in  C.  the  tenant  pleaded  jointenancy^  Otbertvt/e  it 
by  deed  of  the  fame  tenements  in  S.  ivhich  5.  //  a  hamlet  of  C.  and  "»  *^  ^* 
the  demandant  faidy  that  S.  is  a  vill  by  itfelf  &c.  and  becaufe  he  joinulTnt^ 
alleged  jointenancy  by  c^eed  in  mother  vill>  it  was  held,  that  the  in  the.  fame 
demandant  may  anfiver  to  the  vill  only  nvithout  maintaining  his  writ*  *"*^»  tor  he 
Br.  Maintenance,  pi.  25.  cites  41  E.  3.  25.  SfnhiTwrlJ 

alone,  that  fole  tenant  as  the  writ  fuppofed.    ^^re.  Ibid. 

6.  Praecipe  againft  two;  at  the  grand  cdpe^  the  one  appeared  C  '179    1 
end  took  the  entire  tenancy^  abfquc  hoc,  that  the  other  ivho  madeie'- 

fault  had  any  things  and  tendered  his  law  of  non^fummons  ;  the  de-         \ 
mandant  maintained  his  writ^  that  tenant  as  tlie  writ  fuppofed* 
Br.  Maintenance  de  Brief,  pi.  5.  cites  47  E.  3.  14. 

7.  Formedon  againfl  twoy  the  one  pleaded  non-tenure^  and  the 
other  diftlaimedy  and  the  opinion  of  the  Court  was,  that  the  Jt- 
mandant  may  enter ;  but  per  Danby  in  aElion^  in  which  the  de* 
mandant  may  recover  damages ^  he  may  aver  the  defendant  to  be  te- 
nanty  and  otherwlfe  noty  quod  nota  diverfitateni  inde,  and  fo  « 
here  the  demandant  need  not  maintain  his  writ.  Br.  Maiate* 
nance  de  Brief,  pi.  35.  cites  36  H.  6.  28. 

(A.  2)  la  what  Cafes.     EleSiion^  in  what  Cafes  to 

maintain  it  or  not. 

X.  'pR^CIFE  quod  reddat  againfl  two  at  jointenantSy  and 
each  took  on  himfelf  feveral  tenancy^  and  pleaded  in  bar  ;  the 
demandant  ought  to  maintain  his  writ ;  per  Newton.  Br.  Main-  . 
tenance  dc  Brief,  pi.  13.  cites  22  H.  6.  55. 

2.  And  if  m  praecipe  quod  reddat  againft  two  jointenants  the 
«v  makes  default  after  default y  and  the  other  appears  and  accepts  the 
entire  tenancy  y  and  pleads  in  bary  or  if  the  one  fays  nothings  and  his 
tempanion  accepts  the  entire  tenancy  and  pleads  in  bary  the  demandant 
may  accept  him  tenant  and  anfwer  to  the  bar  \  but  he  may  maintain 
bit  writ  if  he  will  j  per  Danby.  Ibid. 
Vol.  XV-  Q^  (A.  3)  la 
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(A.  3)  In  what  Cafes,    At  what  Time. 

X.  ipRJECIPE  quod  reddat  againfi  tnvelve ;  eleven  appearti^ 
"^  and  one  made  default^  by  which  grand  cape  ijfued  agamfi 
hinii  and  the  eleven  had  idem  dies^  at  which  day,  the  one  made  ie- 
fault  again f  and  one  of  the  eleven  who  appeared  before  made  default 
alfoj  and  the  demandant  ivould  have  maintained  his  ivrity  that  all 
are  tenants  &c.  and  could  not  per  Cur.  unlefs  all  appear ^  or  that  the 
frocks  be  determined,  and  fo  it  is  not  here ;  for  petit  cape  it 
ifiued  againft  one,  and  therefore  per  Cur.  he  ihall  attend  die 
return  of  it  \  for  he  may  come  at  the  day  and  fave  his  default, 
and  accept  the  entire  tenancy.  Br.  Maintenance  de  Briefi 
pi  26*  cites  3  H.  6. 52. 

(B)  In  what  Cafes,     How  and  what  is  fuffklint 

Maintenance* 

•  I.ASSISE  agaivjl  feveral  of  lo\,  rent;  one  faidy  that  nohert 

-^^  it  is  brought  againjl  P.  as  tenant  of  the  rent,  one  M*  is 
tenant  and pernour  of  the  rent  not  named  in  the  writ,  judgment 
of  the  writ  and  if  &e.  and  the  plaintiff  prayed  the  aflife  \  and 
per  Cur.  xh^  plaintiff  Jhall  maintain  the  viritfpecialljy  andjballw& 
pray  the  ajpfe  generally  y  by  which  he /aid,  that  P,  is  tenant  of  the 
land  and  deforceor  of  the  rent,  abfque  hoc  that  M^  is  tenant,  and 
the  other  faid,  that  M.  ivas  tenant  of  the  rent,  Prift,  quod  nota. 
Br.  Maintenance  de  Brief,  pi.  19.  cites  30  Aff.  5. 

2.  Praecipe  quod  reddat  ogainfl  lord  and  villein,  or  mortgagee 
and  mortgagor ;  and  the  villein  or  mortgagee  pleads  file  tenancy  to 

£  180  ]  the  tvrit :  the  demandant  may  maintain  his  writ  by  the  fpecud 
matter ;  for  otherwifc,  if  the  lord  or  mortgagor  enters  pend- 
ing the  writ,  it  (hall  abate  the  writ.  Br.  Maintenance  de  Brief, 
pi.  4.  cites  41  E.  3.  16.  ' 

3.  Writ  by  feveral  precipes  againfl  two;  the  onejaid,  that  thflani 
in  the  one  pracipe  is  the  fatne  land  that  is  in  the  other  pracipe,  and 
of  this  pleaded  Jointenancy  with  the  ether,  and  the  other  fold  the  lite, 
and  pleaded  jointenancy  with  the  firfl,  and  the  demandant  faid  tr> 
teflando,  that  it  is  not  all  one  land  Jut  diverfe  Sc  pro  placita,  that  tie 
one  was  file  tenant  the  day  of  the  writ  purchafed  of  the  one  land, 
and  the  other  the  like  of  the  other  land,  and  good  maintenance  of 
the  writ  by  judgment,  and  the  plea  of  the  tenants  is  notdoubk| 
for  the  firft  matter,  that  the  one  land  and  the  other  is  one  and 
the  fame  land  is  void  -,  for  a  man  may  have  afkion  againfi  two  if 

feveral  precipes  or  aftion  fimul  ts*  femel ,-  for  he  cannot  recofcr 
but  una  vice,  and  he  who  has  not  this  may  difcUumy  or  plead 
jaon-tenure.  Br.  Maintenance  de  Brief>pl.  30.  cites  4  H»  6»  14,  i;» 

(C>Ia 
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(C)  In  what  Cafes.  How.  f^There  Jotntenancy  or 
Sole  tenancy  is  pleaded^  or  one  makes  Default,  or 
pleads  Non-tenure. 

I.  pR^CJPE  quod  reddat  agatnjl  two,  the  §ne  took  the  entlrt 
tenancy  and  vouched^  and  the  other  did  the  like  feparatdy^ 
and  It  was  held,  that  the  demandant  ought  to  maintain  in  his 
writ.    Br.  Maintenance  de  Brief,  pi.  24.  cites  41  E.  3.  21  • 

2.  In  fcire  facias,    the  tenant  pleaded  non^tenure  of  parcel^  *^*  Hiouli 
0ndfiewed  who  is  other  tenant j  as  he  ought  5  and  the  plaintiff  ^^  Vl.^c^* 
was  compelled  to  maintain  the  writ,  thatfole  tenant  as  the  writ 
frpp<jfed^  abfque  hoc,  that^^he  other  had  any  thing.     Br.  Mainte- 
nance de  Brief,  pi.  6.  cites*  12  H.  6.  16. 

3.  Entry  in  the  quibus  j  per  Cur.  if  there  are  two  partners^  Othtr^lfiM 
and  the  one  appears  at  the  grand  cape  and  pleads  jointenancy  with  JJ^^  j^* 
ojlrangerj  and  wages  his  law  of  mn-fummonSj  and  the  demandant  brought  a^ 
fojSy  that  he  was  feifed  till  by  thofetwo  named  in  the  writ  diffeifedy  t^'^^fi  \9 
and  averred  that  thofe  two  took  the  profits^  and  that  he  had  brought  *!^^^^'  J/^ 
kis  action  within  the  year  according  to  theflatute^  and  the  other  Said  v/ays,  and 
that,  he  did  not  dijeife  him,  Prif  ;  if  this  iffue  ht  found  againjt  the  '^  "/Arr 
demandant y  the  judgment /hall  not  */  other,  but  that  tie  writjhall  ""^"//^it' 
akate.    Br.  Maintenance  de  Brief,  pL  i6.  cites  14  H.  6.  3.  and  the  id. 

mak$s  de- 
/iiilr  after  default ;  for  there  he  (hall  count  becaufe  one  always  appeared^  but  in  the  other  cafe  h« 
Qiall  not  counL     Ibid. 

4.  Where  a  man  pleads  a  jointenancy  with  a  Jlranger  &c.  the  S.  P.  Br. 

maintenance  is,  thatfole  tenant  as  the  writ fuppofed^  Prift,  abfque  Tg^'ikc  p1. 

he  that  the  Jlranger  had  any  thing.    Br.  Maintenance  de  Brief,  70.  cites 

pi.  9.  cites  19  H.  6.  12,  13.  19  H. 6.  ij. 

per  Newton. 

5.  But  inpracipe  againft  two  if  the  one  takes  the  intire  tenancy  *•  P-  Br. 
ufon  him^  abfque  hoc  that  the  other  has  any  things  and  vouches  or  Y*^?'^*  j 
^iods  in  bar  as  he  ought,  there  the  maintenance  of  the  writ  is,  70.  cite*  " 
that  fole  tenant  as  the  writ  fuppofes ;  for  where  the  tenant  takes  s.  C.  per 
fravcrfe  in  his  plea,  the  demandant  (hall  not  take  traverfc,  and  y JJJ]^^"  **** 
if  he  does  not  take  traverfe  in  his  plea,  the  deftiandant  fliall  take    "    ^^ 
tra?crfc  in  his  replication.    Ibid. 

6.  In  trefpafs  the  defendant  faid^  that  the  plaintiff  had  nothing 
w  the  land  where  &c.  but  in  common  &  pro  indivifo  with  A.  B. 
^ho  is  alive  not  named  in  the  writ,  judgment  of  the  writ ;  and  the 
t^ntiff  maintained  that  it  was  his  fever  a  I  foil y  abfque  hoc  that 
A.  B.  had  any  things  and  fo  ad  patriam  &c.  Br.  Maintenance 
<k  Brief,  pi.  lo.  cites. 22  H.  6.  12. 

7*  Dovrctagain/l  R.  and  S.-'^-^R.  pleaded  non-tenure generalfyy  f   ^8'   3 
^  t.  took  the  entire  tenancy  and  pleaded  in  bar;  Bingham,  as  to  K. 
^feaintained  the  writ^  and  as  to  S.  that  he  is  jointenant  with  R, 

Qjl  *  ani 
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and  to  the  pica  pleaded  by  him  alone,  no  law  ought  to  put 
j  *  him  to  anfwer ;  per  Port  this  is  dangerous  for  you,  for  ono 

'  jointenant  may  lofe  his  portion;  Bingham  fzid  if  R.  had djf" 

claimed^  then  S.  had  mifpleaded,  but  here  the  plea  is  good; 

quod  fuit  concefTum.     Br.  Maintenance  de  Brief,  pi.  I2.  cites 

22  H.  6.  44.     . 
Otberwife'it       8.  And  if  I  hnngformrdon  again  F.  and  P.  and  F.  pleads  ncfi' 
make*  df      tenure  generally  ^  and  P.  accepts  the  tntire  tenancy  and  pleads  in  bar^ 
fau/t  vid  P.  IJhall  not  he  refceivedio  maintain  the  ivrity  for  lam  at  no  mijcbief: 
accepts  the    per  Ncwton.  Ibid. 

intire  tenan- 
cy, quere  thereof;  for  it  feeras  that  it  ii  all  one.    Ibid. For  per  June  8  H.  6,  fol.  13.  «■ 

f^acipt  quod  rcddat  againft  txt/o,  if  onr  apbfar^  a  ft  J  fays  nothing  or  makfi  default,  and  lhe#/Afr 
take*  theimirt  tenuncy^  and  f  leads  in  bar^  the  demandant  m^iy  anfwer  to  the  bar  %u:tbout  mainte^ 
mance  of  his  ^vrit ;  but  after  June  chanzed  his  opinion  in  the  hrll  cafe,  which  was  of  land  alleged  in 

two  vills  which  was  only  in  one,  and  therefore  qu;cre.     Ibid. But  if  the  demandant  conftffts 

that  the  one  has  nothing,  there  his  writ  fliall  abate ;  for  there  is  a  gresLidiverfity  hetween  confrjfo* 
«W«?/^<r;y>7/r^  as  here,  quod  nota  bene.    Ibid. 

But  note, .       p.  Formedon  againjl  two ;  the  one  /aid  nothingy  tne  other  toA 

other  bad  ^^^  tntire  tenancy ^  abfque  hoc  that  the  other  had  nothing  and  vouched 

taken  the  to  Warranty ^  and  the  demandant  count er-pleadcdy  and  the  tenatft 

tenancy  like-  imparled^  and  at  another  day  anfwcred  without  the  voucher y  and  fo 

■    ^bad^oucbed  ^^^  ^^^'  ^^^  demandant  was  not  compelled  to  maintain  his  writ; 

or  pleaded,  (oT  if  the  one  be '  tenant  it  fuffces  as  it  is  faid  there,  quod  nota. 

therd  the  jjf.  Maintenance  dc  Brief,  pi.  i  c.  cites  *  c?  H.  6.  i6. 

demandant  »   f         3  3  / 

•ught  to  have  maintained  his  writ ;  quod  nota  diverfity  elfcwhcrc  often.     Ibid.  *  So  it  is  iaaU 

the  editions  of  Brook  but  (hould  be  37  II.  6.  16.  b.  pi.  i.      ^ 

10.  In  trefpafs  the  defendant  faid  that  the  plaintiff  had  nothing 
in  the  land  the  day  of  the  writ  but  in  common  pro  indivifo  with  J* 
not  namedy  judgment  of  the  writ,  and  fhewed  by  defcent  to  the 
plaintiff  and  another  y  which  other  enfeoffed  J,  of  his  part ;  and  per 
Cur.  it  is  good  maintenance  of  the  writ,  ih.xt  folc  feifed  abfque 
hoc  that  the  other  had  any  thinly  and  need  not  traverfe  thefpecicJ 
matter ;  for  it  is  only  conveyance.     Br.  Maintenance  dc  Brief, 

pi.  33.  cites  I  E-  4.  7. So  cf  other  tenancy  in  common.  Ibid. 

S.  P.  Br.  II.  Formedon  againjl  the  baron  and  feme  ;  the  baron  pleaded 

Travcrfeper  nQfi.tfnure  for  his  feme y  and  for  himfelf  took  the  intire  tenancy 
•itet  S.  C.     obfque  hoCy  that  the  feme  had  any  thingy  and  vouched :   the  demarJ* 
ant  faid  that  the  baron  n?id  feme  were  tenants  as  the  %vrit  fuppcfei 
the  day  cf  the  writ  purchafedy   &  hoc  paratus  &c.  and  to  the 
voucher  made  by  the  manner,  no  law  {hall  put  him  to  anfwer ; 
per  Danby,  you  (hould  fay  abfque  hoc  that  the  baron  was  te- 
nant of  the  whole  pre ut  &c.  Per  Catelby,  no;  for  the  baroa 
has  taken  traverfe,  and  where  the  one  party  traverfeSy  the  other 
ivho  rejoyns  to  him  fballnot  traverfe  alfo ;  but  it  furaces  to  main* 
tain  the  writ.  Br.  Maintenance  de  Brief,  pi.  14.  cites  9  £.  4. 36^ 
^  where  he       12.  When  the  tenant  pleads  in  the  negative  it  fuffices  for  the 
pleads  noH-  demandant  to  anfwer  in  the  affirmative.     Ibid,  per  Pigot. 

f'lflBces  for  the  other  to  fay,  that  tenant  the  day  of  the  v/rit  fnrchafed^  Prift.    l^i^.—Atd  fn  fn 
r/fe  q«od  rcddat  againjt  tw^y  the  •ne  took  the  intire  tenancy  and  pleaded  in  harp  acd  the  niber  dii 
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tie  like  !  it  Aifices  for  the  demandant  to  fay,  that  tenants  at  t6e  *Ufrttfupfofei;  for  every  one  tfk 

the  ifttire tenancy.     Ibid. Contra  to  the  v/rit.    Ibid. Tjbe/ame  /aw,  where  one  takes  tie  iv^ 

tire  tenancy,  and  the  other  plead*  non-tenure.  Ibid. — Contra  ojjo'intt  nancy  ;  for  there  the  demand', 
ant  mxfi  fay  that  fde  tenant  abf(]ue  hoc,  that  the  other  had  any  things  for  there  the  tenant  pleads  in 
the  affirmative.  So  per  Littleton  In  affife  againft  feveral,  the  one  teok  the  intire  tenancy  and 
f  leaded  in  Air,  the  plaintiff  may  fay  that  he  held  jointly  xvitS  the  other  named  in  the  writ,  and  to 
the  plea  pleaded  by  die  manner  Sec,  uiijhall  not  take  traveife  abfi^ue  hoc  that  he  who  pleaded  is 
file  tenant .    Ibid. 

13.  Upon  non^teruire  pleaded   the  maintenance  of  the  ivrit  is  ^»'  »^«« 
thai  the  defendant  is  tenant  as  the  Hvrit  fuppofed^  and  de  hoc  ponitfe  ''7Mdcd'^ 
fuper  patriatn  &c.  and  the  other  the  lihcy  and  no  abfque  hoc  fhall  demandant 
be  there.    Br.  Maintenance   de  Brief,  pi.  42.  cites  Book   of  ^•^^f^ythat 
Entries.  '^'  ^'/«»/- 

ant  u  fole 
tenant  ax  the  jvrit  fuppofex,  abfque  hoc  that  the  her  hat  any  thing  Sec.  quod  vide  diver-  r  ,  O/,  T 
fitr.  Ibid. — Fcriii  this  iaft  cafe  the  dejendant  pU^^ed  in  the  affirmatiit^  therefore  L  *o2  J 
the  demandant  ought  to  anf'wer  vj'itb  a  negative  ;  but  in  the  other  cafe,  the  dtfendant  fiemded  in  the 
legativtf  therejo*  e  an  affitmati'ue  by  demandant  makes  it  to  be  a  peifeil  ijjue,  and  there  it  fuffices  for 
*  tile  defendant  to  fay  Sl  \^^t  f mi  liter  ^  Hviibout  more.     Ibid.  . 

14.  Writ  of  entry  agaifi/l  A.  and  B, 5.  took  the  intire  te^ 

nancy^  andfaid  that  he  did  not  dijfeife  the  demandant  abfque  hoc, 
that  A.  had  any  things  and  A.  took  the  intire  tenancy  abfque  hoc  that 
B.  had  any  things  and  traverfed  the,  difleifin  and  the  demandant 
faid  thai  they  are  tenants  as  the  *writ  fuppofed;  Prifl,  Br.  Mainte- 
nance de  Brief,  pi.  45.  cites  13  II.  7.  26. 

15.  Formedon  was  brought  by  A.  againf  B^  C.  and  D. B. 

and  C.  appeared  by  one  attorney ^  and  D.  by  another  attorney,  and 
B.  and  C.  confeffcd  the  aft  ion  ;  D.faid  that  at  the  day  of  the  writ 
pur  chafed  he  held  jointly  tvith  B.  abfque  hocy  that  C  ati\  thing  had 
in  the  land  the  day  of  the  writ  purchafed  \  and  as  to  his  moiety 
of  the  tenements  he  vouched  a  llranger.  The  demandant  main^ 
iained  his  ivrity  viz.  that  the  three  were  jointenants  as  to  the  *nfrit 
f^ppofedj  &  hoc  petit  quod  inquiratur  per  patriam,  &  praedi£i« 
D.  limiliter  ;  and  this  was  held  good  pleading  and  good  iiTue, 
per  Cur.  and  the  demandant  cannot  pray  judgment  for  any  part 
till  the  iffue  be  tried.  D.  6.  pi.  4.  Mich.  26  H.  8.  Clotworthy 
V.  Kingfland  &  al. 

16.  A.  and  B.  -wtxtfeifed  to  the  ufe  of  baron  and  feme  before  the 
Jlatute  27  H.  8.  cap.  10.  after  which  a  writ  of  entry  in  the  pofl 

vtas  brought  againjl  the  barcn^  and  he  pleaded  jointenancy  with  his 
feme ;  and  the  queftion  was,  whdther  he  ought  to  mention  the 
Jlatute  s  and  the  Court  thought  that  he  ought  to  (hew  it  j  for  at 
the  common  law,  when  the  tenant  pleads  jointenancy  with  a 
ftranger,  he  ought  tojhew  of  whofe  feoffment.  It  was  further 
moved,  whether  the  demandant  might  aver  the  baron  pernor  of 
the  profits  only ;  and  the  Court  held  that  all  pernancy  of  the 
profits  is  clearly  taken  away  by  the  ftatute,  quxre.  D.  32.  a. 
pL  3.  4.  Pafch.  28,  29  H.  S.  Anon. 

17.  Entry  in  the  quibus  in  the  nature  of  affife  againjl  A.  and 
B."  A*  pleaded  mn^tenure  in  abatement  B.  t§ok  the  intire  Z^- 
9Umcj  upon  him  and  pleaded  in  bar  thefeoffment  ofj^  5.  and  J.  N. 

Q  3    ,  f^ 
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to  him  in  fee  ;  the  demandant^  as  to  the  plea  bJ  A,  in  abate- 
ment of  the  writ,  averred  him' and  B.  tenants  of  the  franktenc^ 
men t  as  the  writ  fuppofed  ;  and  i/fue  thereupon  ]ointA^  and  as  to 
the  plea  of  B-  he /aid,  that  Ins  father  wasfetfed  in  fee^  till  by  the 
faid  feoffors  dijffeifedy  who  being  fo  in  by  dijfeyin  enfeoffed  B.  utfu* 
pray  and  that  after  his  father  diedy  and  he  as  Jon  and  heir  entred  and 
vjasfeijed  in  fee  as  in  his  remitter  till  by  A,  and  B.  dijfeifed  is'c,  and 
'  did  not  aver  iff  hoc  paratus  ejl  verificare  &c.  B.  rejoined  and 
iraverfed  the  dijjeifin  by  the  faid  feoffors  to  the  father  of  the  de- 
mandant upon  which  point  they  ivere.at  iffue  ;  and  at  the  day  diat 
the  inqueji  appearedy  the  demandant  nvould  have  relinqui/hed  hisfrjl 
iffue;  becaufe  \t  vr^iS  joined  unneceffarilyy  he  not  being  bound  to 
maintain  his  writ,  but  might  have  demurred  upon  the  plea  of 
nontenure  of  the  one,  ipd  anfwcred  to  the  bar  of  the  othgr  5 
*%ut  this  the  Court  would  not  permit;  and  upon  the  evidence  to 
prove  jointenancy  //  appeared  that  A,  before  the  entry  of  the  demand-' 
ant  was  termor  or  leffee  at  will  to  B.  and  paid  him  rent,  and  thst 
he  re-entred  upon  the  demandant  claiming  his  former  ejlate'y  and  by 
the  opinion  of  the  Court,  they  were  difleifors  and  tenants  y  be- 
caufe the  termor  could  not  qualify  his  own  wrongs  &c.  and  it 
was  found  for  the  plaintifT  in  both  iflues  See,  and  judgment 
given  accordingly.  D.  134.  b.  pi.  il.  Mich.  3  &  4  P.  &  M. 
Kirton  v.  Birling. 

1 8.  Formedon  by  F.  of  the  manor  of  S.  with  appurtenances* 
The  tenant y  as  to  one  moiety y  vouched  C,  as  fon  and  heir  of  B^Jw 
and  heir  of  A,  &c.  as  of  full  agCy  to  be  fummoned  immediately  inc. 
And  as  to  the  other  moictyy  (except  the  moiety  of  7  houfes  &c.) 
he  pleaded  a  fine  executed  with  proclamations y  (except  pre-ex- 
ceptis)  and  5  years  incurred,  and  non-claim  in  bar.  And  as  to  the 
J  moiety  excepted y  he  pleaded  jointenancy  by  fine  with  his  feme y  and 

L    '^3    D  demanded  yW^w^/;/  of  the  writ  &c.  The  demandaniy  as  to  tki 
vouchery  counterpleaded  thus,  viz.  That  the  faid  A.  the  grandfa- 
ther of  the  vouchee,  nor  any  of  the  ancefiors  of  the  vouchee y  whofc 
heir  he  is^  ever  had  any  thing  after  the  gift,  and  before  the  writ 
brought,  unlefs  jointly  with  J,  5.  and  j.  N.  &c.  Hvith  an  aver» 
tnent  of  the  continuance  of  this  eftate,  during  the  life  of  the  grand" 
father  y  and  that  the  faid  J.  S.  and  J.  N./urvived.     And  all  the 
Court  held  the  counterplca  infuiHcient  •,  becaufe  it  does  not  ex- 
tend to  the  feifin  or  pofieffion  of  the  vouchee  himfelf ;  but  if  he 
had  been  vouched  as  within  agCy  and  that  the  parol  ought  to  demur 
&c.  then  to  counterplead  the  feifm  of  the  anceftors  &c.  accord- 
ing to  21  E.  3.  fo.  10.  is  fufhcient.  And  to  the  plea  in  barthede* 
mandant  took  exception,  quod  partes  ad  finem  nihil  inde  tem- 
pore &c.  habuerunt  &c.  but  that  a  ftranger  was  thereof  feifedin 
fee  'y  which  exception  the  Court  held  good  enough.     And  as  to 
the  plea  in  abatemcH^  of  the   writ,  he  ajfirmed  the  writ,  and  tra* 
verfcd  thejointenancyy  upon  which  they  were  at  iffue  &c.     It  wa« 
argued,  that  jomtenancy  by  fine  pleaded  fliail  abate  the  writ  im- 
mediately, if  the  demandant  cannot  confefs  and  avoid  it;  for 
againil;  a  fine  levied^  which  is  matter  of  record^  he  fiiaU  not 

have 
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have  direft  averment,  that  he  is  fole  tenant.  But  per  tot  Can 
jmnUnancy  of  parcel Jball  not  abate  the  whole  wr/V,  but  for  the  fc- 
/idue  it  (hall  ftand  ;  and  though  the  demand  be  of  an  entire  things 
as  here,  yet  oiberwife  it  is  of  non^tenure  of  parcel  of  an  'entire  de* 
mand^  bccaufe  there  the  writ  ought  to  have  a  forcprife ;  contra 
of  jointenancy.  And  it  was  holUen  that  becaufe  joint enancy  was 
pleaded  in  abatement  of  the  writ  after  voucher  and  bar  pleaded^ 
which  affirms  the  writ  good,  it  was  prepofterousy  and  therefore  ^ 
the  Court  ought  not  to  regard  it  &c.  D.  290.  a.  &c.  pi.  62.  &c« 
Trin*  12  Eliz.  Fitzwifliams  v.  Copley. 

(D)  In  what  Cafes.    How.    jis  to  what  Part. 


•r 


I.T^EBT  agatnjt  J.  S.  of  D.  in  the  county  of  M,  yeoman^ 
^^  late  of  A.  tlie  defendant  Jh all  anfwer  to  both  the  villi ^  but  the 
plaintiff fhall  maintain  but  one  only.    Br.  Maintenance  de  Brief^ 
pi.  29.  cites  19  H.  6.  66, 


agajot  Ipart. 


(A)  Major  Part.    What  Aft  of  theirs  fhall  bind 

the  Reft, 

I.  T  F  the  mayor  and  greater  number  do  an  aEl  it  fhall  bind  all ; 
becaufe  ubi  major  pars  ibi  tota.     Per  Brian  Ch.  T.  Br.  Cor- 
poration, pi.  63.  cites  21  E.  4.  7.  12.  27.  67. 

2.  The  major  part  of  a.  town,  that  had  right  of  turbary  agreed  Per  Gawdy 
upon  a  method  to  prevent  the  little  tenants  from  felling  :  and  held,  J- everyone 
diat  the  fame  fhall  bind  fuch  as  did  not  alTent.  For  ubi  major  "i^^^^  "^J^^^ 
parts  ibi  totum.  3  Le.  265.  Arg.  in  the  Chamberlain  of  Lon-  cites'  44  E. 
don's  Cafe,  cites  ic  H.  7.  21  H.  7.  40.  8  E.  2.  tit.  Aflife  41^.      3-  19-  «<* 

Ch.  J.  There  the  ordinance  wai  made  to  charge  the  inheritance,  but  in  the  principal  cafe,  it  is 
•Bly  to  charge  their  goods,  wherefore  the  affent  of  the  greater  part  is  fufficicnt,  and  a  procedendo 
wasgnnted.     Ibid.  In  the  Chamberlain  of  London's  Cafe. 

3.  Bills  of  conformity  have  been  long  fince  exploded^  and  there  [  184  ] 
18  no  fuqh  equity  now  in  this  Court ;  per  Ld.  North  K.  Pafch.  Fin.  R.332. 
1W3.  Vera.  R.  153.  ia  Alderman  Backwcli's  Cafe.     '  r ''"*'*•  ri^- 

v.Degdder 

0^4  4«  Where 


i84  ^2jor#art. 

4.  Where  the  major  part  of  the  part  cwners  ofajhip  fettle  and 

agree  an  account  of  the  profits  of  a  voyage,  it  fhall  conchtde  the 

reft  \  and  the  plaintiiF  ordered  to  pay  cofts*,  per  Jeffcries  C 

Trin.  1687.  Vern.  R.  465.  Robinfon  v.  Thompfon. 

Per  Holt  J.  The  majority  of  the  part  oivTiers  of  a  Jhip  tmy fend  her  out 

Admiralty  *  ^'^'^^ut  Oonfcnt  of  thc  rcll,  but  are  anfwerable  for  all  hazards, 

have  no  co-  and  liable  in  c^fe  of  profit  to  thofe  that  do  not  confent  j  per 

rufancc  of    Holt  Ch.  J-  Show.  iQ.    Knicht  V,  Parry. 

this  matter.  t*  t^  o  ' 

But  he  held,  that  an  action  lay  for  the  major  psrt  for  refullng  to  \^ti\itjhip  go  a  voyagfy  fcifing 
forth  thc  cuflom  and  thc  fpecial  matter,  and  declaring  ad  damnum  &c.  Carih.  27  Kmicht  ». 
Berk  y.   Pafch.  i  W.  &  M.  B.  R.  — A  diffcnting  owner  will  not  be  liable,  for  he  hath  not  llie 

benefit  of  thc  voyage,  per  Holt-Ch.  J.  Show.  30.  in  C?fc  of"  Bofon  v.  SandforJ.- If  fome  io  not 

tgnee,  and  the  major  part  do,  the  others  fhall  not  hnve  any  advantage  of  the  freight ;  per  Holt  Ch.  J. 
Shovy*.  10^.  S.  C— 'Trin.  32  Car.  a.    2  Chan.  Ca(es  36*     Anon.  S.  P. 

6.  'Where  the  common  laiv  creates  a  charge  upon  any  precin^,  as 
to  repair  bridges,  ways,  churches  &c.  the  common  law  gives 
them  the  method  of  anfwcring  the  charge ;  otherwife  where  no 
charge  is  by  law  laid  upon  them,  there  a  myority  c^jnnot  hmd 
the  rej.  i  Salk.  362.  Pafch.  i  Ann.  B.  R.  The  Cafe  of  Black- 
heath  Hundred. 

7.  There  is  a  great  diverftty  between  ahhot  and  convent j  and 
nnajlsr  and  fellows y  mayor  and  coinmonalty^  &c.  For  in  cafe  of 
abbot  and  convent  tfll^re  muft  be  the  major  part  and*  the  abbot 
bcfides  ;  and  tlie  reafon  is,  becaufe  the  abbot  only  afls  cum  cori" 
fenfu  of  the  major  pnrt   of  the  refl ;  but   in    cafe  of  mailer 

and  fellows  &c.  the   mader  himfelf  is  but  part  of  the  ading 
part,  and  he  is  one  of  the  grantors  juil  as  the  reft.     12  Mod.' 
232.  Mich.  10  W.  3.  Anon. 

8.  The  may^r,  or  any  other  officer  of  a  corporation,  hath  of 
common  right  no  cajVing  'vote ;  it  is  true  fuch  a  thing  may  be 
pither  by  prefcription  or  charter;  and  if  there  is  an  equality  of 
votes,  and  they  cannot  agree,  they  muft  be  brought  up  in 
contempt,  and  be  committed  till  they  do  agree,  viz.  till  a  ma- 
jority do  agree.  Nelf.  Abr.  1 155.  pi.  13.  cites  Mod.  Ofcs  I52« 
'l^'hc  Queen  v.  Chapman. 
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(A)  Mandamus.  fFhaf ;/  is  &c.  And  in  what  Cafes 

.    it  lies. 

l.'T'H  E  plaintifFhad  a  verdiSf  in  ejcElmenty  and  upon  an  agree*  Raym.  an. 

'*'    ment  between  the  plaintiff  and  defendant,  the  defendant  S.  C. 

vjas  to  hold  the  lands  for  the  remainder  of  his  term  ;  and  according  J  ^^'  '*• 

to  that  agreement  he  held  it  for  2  years  ;  but  before  the  term  ex^ 

piredy  x\\t  plaintiff  brought  an  habere  facias  poffefftonem^  and  executed 

ft;  and  now  lie  moved  for  a  rule  for  reftitution.  But  Roll  Ch.  J.  -• 

faid  it  could  not  be,  but  he  might  .have  an  aftion  on  the  cafe 

againft  the  plaintiff  for  not  performitig  the  agreement.     Style 

408.  Hill.  1654.    Wood  V.  Markham. 

2.  It  lies  not  for  every  taking  away  a  man^s  freehold^  as  in  the  * 
cafe  of  a  keeper  of  a  parky  or  a  *  ItewardflM)  of  a  court  baron  ; 

per  Glyn  Ch.  J.  Sty.  457.  Trin.  1655.  in  ^fe  of  the  Proteftor  [   185   ] 
?.  Craford. — *  But  fee  contra  by  Hale  Ch.  J.  at  (E)  pi.  2. 

3.  Mandamus  does  not  give  any  right y  but  only  reflores  the 
jifarty  to  his'  ancient  right.     Sid.  286.  Pafch.   18  Car.  2.  B.  R. 

Baflct's  Cafe. 

4.  Mandamus's  do  generally  refpeft  matters  ofpublick  concern  5 
per  Hale  Ch.  J.  Mod.  84.  in  Appleford's  Cafe. 

5.  The  true  reafon  of  mandamus's  was,  when  aldermen,  ca- 
piUliil  burgefles,  or  fuch  other  ofiicers,  concerning  the  admi- 
niftration  of  juftice,  were  kept  out,  to  fwear  them  into  their 
places.  But  it  is  rarely  granted  where  one  has  any  bther  remedy  ,- 
per  Holt  Ch.  J.  12  Mod.  666.  Hill.  13  W.  3.  Anon. 

6.  Mandamus  ought  not  to  go  where  the  office  is  private y  or  the  S.P.  «dmit. 
party  may  have  an  affife.  Per  Holt  Ch.  J.  6  Mod.  18.  Mich,  hti^uf^ord! 
2  Annae.   B.  R.  in  White's  Cafe.  ingiy  by 

GlynCh.  J.  Sty.  457.  Trin.  1655.  in  Cafe  of  the  Protcftor  v.  Craford. 

7.  Mandamus  //  always  to  dofome  aEl  in  execution  oflawy  and  *  5*llc.572- 
not  to  be  in  nature  of  a  writ  de  non  moleftando.  6  Mod.  229.  ^%^*" 
Mich.  3  Annae.  B.  R.  Peat's  Cafe. 

8.  Mandamus's  2Xt  founded  upon  Magna  Charta  cap.  29.  Arg. 
10  Mod.  53.  Mich.  10  Annse  B.  R.  in  Sir  Gilbert  Headicote'a 
Cafe.  g. 

9.  All  mand  Aus-s  are  either  to  re/tore  pcrfons  tum'd  out,  or 
to  admit  thofe  refufed.  Per  Eyre  J.  10  Mod.  54.  in  Sir  Gilbert 
Heathcote's  Cafe. 

|o»  Sine0  ihejlatutc^  Annee*  20*  $..••  a  mandfUnus  is  in  nature 

"of 


its  Q^antiamujeF. 

*  of  an  a^ioftf  fpecial  pleadings  and  replications  being  therein  ad« 
mitted,  and  cofts  given  to  cither  fide  that  prevails,  and  enf»r  licf 
upon  a  judgpient  on  fpecial  pleadings  given  therein,  as  was  latdy 
admitted  in  B.  R.  yet  this  was  held  to  be  no  fuperfedeas  to  tbepe^ 

..  nmptory  mandamuSy  becaufe  fuch  conilru£lion  would  quite  de- 
feat the  end  of  the  ftatutc,  and  prevent  the  officer,  who  was 
chofen  annually,  from  having  any  fruit  of  the  mandamus ;  per 
Ld.  Ch.  J.f^arker.  And  notice  was  taken  by  Ld.  Ch.  J.  King, 
that  the  words  6i  the  ftatute  were,  that  in  cafe  judgment  v>ert 
given  for  the  mandamus  y  a  peremptory  mandamus  Jbould  be  granted 
nvitkoui  delay.  Wms's  Rep.  351,  Pafch.  17x7.  in  Cane*  in  Cafe 
of  Dean  and  Chapter  of  Dublin  v.  Dowgatt.  / 

1 1.  A  bill  was  brought  in  chancery  by  a  par/on  of  one  of  the 
new  churckes  erefted  by  the  ftatutc  3  Geo.  2.  agaiim  the  trca- 

•  furerof  the  commiflioners,  for  the  dividend  of  3000 1.  being  the 
fum  allotted  for  purchafing  lands  for  the  benefit  of  the  reftor  of 
that  church  for  the  time  being,  and  that  fuch  rcdor  fiiould  be 

•  in  titled  to  the  dividends  ofS,  S.  annuities  direfted  to  be  purchafed 
in  the  mean  time,  to  commence  from  Midfummer^  J73<^*  'The 
church  was  confecrated  in  January  1730,  and  the  reQor  in- 
duced  in  February  1730.     T\\t  treafurer  paid  him  the  dividend 

from  Michaelmas  1730,  hut  refufed  to  pay  the  dividend  from  Mid" 
<  fummer  before.     LonjL  Chancellor  faid,  that  it  did  not  feem  to 

have  been  the  intention  of  the  feveral  a£ls  made  for  building  the 
50  new.  churches,  that  difputes  of  this  kind  fliould  be  deter- 
mined in  the  ordinary  courts  of  jufticc,  but  only  by  the  com- 
miffiomers  themfelves,  as '  it  is  in  the  afls  relating*  to  the  turtt$i 
pikes.  But  if  this  objedion  was  out  of  the  cafe,  the  nattral 
court  for  the  plaintiff  to  apply  to  is  B.  R.  to  grant  a  nrnidamus, 
and  not  to  a  court  of  equity  to  take  an.account.  Thcfe  afli 
have  put  this  matter  into  a  quite  different  method,  by  diieding 
the  money  allotted  for  the  building  to  be  brought  firft  into  At 
exchequer,  and  from  thence  to  be  paid  out  into  the  hands  of  the 
trcafur^r,  and  when  it  is  in  his  hands  to  be  fubjeft  to  the  order 
of  the  commiinoners.  If  the  commifftoners  do  not  do  their  dutyy  tht 
r  l85  ]  proper  court  to  opph  to  is  to  B.  R»  to  grant  a  mandamus.  Bam. 
Chan.  Rep.  377.  March  10.  1740.  Dr.  Vernon  v.  Blackerby. 

(B)  In  what  Cafes  it  lies  for  reftoring  Perfons  to 

Colleges  and  Schools. 

S.  T.  thit  I,  A  Mandamus  was  granted  to  reftore  one  to  an  ujber  of  ^ 
c/'n  cr'r.  ^^  freefchool  where  the  mafler  andfelloivs  of  a  college  vjerevT 
%  Sid.  112!  fttors  \  but  upon  arguing  the  legality  thereof,  Gly»Ch.  J.  doubr- 
Mich.  1658.  cd  if  it  would  lie;  and  he  faid,  that  by » the  fame  rule  that  a 
J*  p'"^  fchool-mafter  (hould  be  reftored,  every  fcholaiBbay  claim  to  be 
1 69.  in  Mid-  reftored  J  and  he  conceived  that  the  vifitors  might  remove  the 
dieton't  mafter  of  the  fchool,  if  he  do  not  obfcnre  the  rules  for  govern- 
c»ie.-*-    mcnt  of  the  fchoolj  and  it  feemed  as  seafonablc  to  turn  him 
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•ut,  as  It  18  to  admit  him  ihto  the  place.    Sty.  457.  1655.  The  S.P.  Raym* 
Proteaor  v.  Craford.  [^  •  ^'^^f  " 

Craford's 
Cafe.—But  it  lies  pot  for  an  uflicr  of  a  fchool  in  Camhridge.    Per  Twifden  J.  who  fald  it  was  fo  held 
»ono  1655.  Sid.  40.  in  Sump'g  Cafe. 

2.  A  mandamus  was  moved  for  to  reftorc  to  the  place  of  one  ^*^  '9-  S. 
tf  the  fdlonvi  of  the  college  of phyfuians  in  London  and  upon  great  ^'^n^' 
debate  it  was  granted  5  but  on  the  return  reititution  was  denied.  Mcrrifs' 
Sid.  29.  Hill.  12  Car.  2.  B.  R.  Dr.  Goddard's  Cafe.  St^-TTT 

fs  .    ,  Tho*  Holt 

Ch.  J.  faid  it  was  ufcd  heretofore  for  fwcaring  aphyfician  of  the  college.  12  Mod.  666, 

3.  It  lies  not  for  zfellow  of  a  college  where  there  is  a  vifitor.  Mandamui 
Raym.31.  Mich.  13  Can  2.  B.  R.  Dr.  Widrino ton's  Cafe.        f**  '"^V^ 

9    \'  ^n     A       j'T        ,  ^  .  fortorcltore 

r.  to  msfellmjbip  of  Lincoln  College  in  Oxford)  being  njember  of  a  by  corporation,  and  having  t 

xrechold  in  it ;  fed  per  Curiam  i:  w.«s  denied,  tor  the  vijitor  is  the  proper  judge;  and  when  one  takef 

2  firilowlfaiphe  fubmics  to  the  laws  of  the  founder,  and  the  rules  of  the  college  ;  befides,  a  fellow- 

fliip  is  a  thing  of  private  dejigny  and  doth  not  at  all  concern  the  publick.    3  Mod.  a6^.  Mich.  I  W. 

&M.  B,  R.  Parkinfon's  Cafe. Comb.  r43.  S.  C. 2  Show.  170.  Alfop's  Cafe  %  P* 

Per  Hale  Ch.  J.  i  Mod.  85.  Appletoft*s  Cafe. 

4.  Mandamus  to  reflore  A.  z fellow  of  New  College:  they  return 
that  the  college  was  founded  by  &c.  who  made  laws,  tnat  they 
fliould  ftudy  fo  many  years,  arid  then  take  orders,  and  tlxit  the 
matter  and  fcholars  for  enormous  crimes,  Ikandalous  and  dan- 
gt:rous  to  the  college  may  expel  any  fellow,  and  that  the  bifhop 
of  Winchefter  fliall  be  vifitor,  and  that  all  appeals  fhall  be  to 
him,  and  no  other,  that  this  fellow  was  expelled  for  an  enor- 
mous crime  fcandalous  and  dangerous  to  the  college,  and  being 
fummoned,  and  convidted,  and  expelled,  he  had^  appealed  to 
the  vifitor,  wno  had  confirmed  the  fentence  •,  but  adjudged  that 
the  writ  would  not  lie,  becaufe  colleges  are  not  fpiritual  founda- 
tions, hut  private  focietieSf  like  inns  of  court.  .  Here  the  bifliop 
is  ilppointed  vifitor  by  the  founder,  and  he  hath  given  fentence, 
fo  this  Court  hath  no  jurifdiftion ;  and  this  will  cure  all  the 
faults  in  the  return.  2  Lev.  14.  Trin.  23  Car.  2.  B.  R.  The 
King  V.  New  College. 

5.  A  mandamus  was  not  granted  to  reflore  a  chaplain  of  a  coU 
%  witliout  appealing  to  the  vifitor.  Carth.  168.  Hill.  2  &  3  W. 
&  M.  B.  R.  Prohuft's  Cafe. 

6.  A  mandamus  was  prayed  to  the  vice-chancellor  of  Oxford 
torcftoreonc  ufher  tohisy^//(?tt^/^of  Univerfity  College,  who 
was  expelled  \  and  he  having  appealed  to  them  as  vifitors, 
they  rcfufed  his  appeal ;  upon  reading  the  ftatutes  of  the  college 
Holt  Ch.  J.  faid,  if  they  would  have  any  qiandamus  at  all,  it 
muft  be  directed  to  the  vice-chancellor,  mafter  and  fcholars  in 
Convocation  5  Shower  faid,  that  the  vice-chancellor  and  doftors 

in  divinity,  and  {tfo£lors,  are  without  doubt  vifitors  of  this  col-  [   187  3 
kge,  and  the  Vice-chancellor  and  pro£tors  have  three  negative 
Yoices,  and  that  if  either  refu&  to  accept  this  appeal,  or  to  pro« 
pofe  it  to  mc  convoeation^  it  cannot  be  done.    Holt  faidj  ^at 

the 
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the  qacftion  ils  only  this,  whether  or  ho,  If  an  original  vifttorn- 
fufe  to  accept  an  appeal ^  or  to  do  the  party  grieved  juflice  wc  ihall 
compel  him  to  it  ?  And  ordered  that  they  be  attended  with  tbc 
ftatutes  of  the  college,  and  then  they  would  confider  of  it. 
5  Mod.  452.  Mich.  1 1  W.  3.  Ufher's  Cafe. 

7.  Mandamus  was  granted  to  reftore  Do£lor  Bently  to  his  it-* 
grees  of  majler  of  arts  and  doStor  of  (Uvifiity.  3  New.  Abr.  532. 
cites  Hill.  9  Geo.  i. 

(B.  2)  Returns  Good.     In  fuch  Cafes. 

Thereportfr  i.  TLif  Andamus  to  reftore  Dr.  W.  to  the  fellowihip  of  a  college 
that'  tho°Jgh  ^'^  Cambridge  j  the  return  was,  that  fuch  a  per/on  was 

fcYcral  of  founder^  who  appointed  a  vifitor,  and  made  fuch  laws  &c.  by 
the  college  which  &c.  without  ftiewing  for  what  caufe  they  expelled  him. 
eorpiratioii^  It  was  objcftcd,  that  the  return  was  not  good,  nor  could  it  bar 
may  be  fpi-  B-^iR;^  of  jurifdiclion ;  and  faid,  that  what  is  faid  in  Kenk's 
rituaUand  it  Cafe,'  that  they  are  the  fole  judges,  has  been  denied ;  but  it  was 
Sewa\hat  ^^^^  ^"^  ^'^  Other  fide,  that  this  gift  and  foundation  was  elccmo- 
this  CoHrt  finary,  fub  modo  that  they  obeyed  their  vifitors,  and  if  B.  R- 
cvcr granted  had  a  jurifdiftion,  they  ought  to  come  thither  gradatim,  viz. 
to^^^monk  *^^^^  appeal,  and  not  per  faltum,  as  here  \  adjudged,  that  the 
or  prior  da-  Dr.  was  well  removed,  and  that  B.  R.  could  not  reftore  him, 
live  &c.  and  and  that  they  knew  not  that  Kenn*s  Cafe  ever  was  denied ; 
yet  many     £^j.  whether  the  expulfion  was  riffht  or  wrong,  thev  canno: 

monks  were  .  r      1         '  r         •     r  1   •  -i^    .       ^r,.  i 

layjforiho'  judge  thereof,  becauie  the  vilitor  is  ndei  commilTarms.  Sid.  71. 
they  were    Mich.  13  &  14  Car.  2.  B.  R.    Dr.  Witherington's  Cafe. 

Totaries,  yet 

they  were  not  in  orders.     Nota,  the  dot^or  was  reftored  by  the  lords  of  the  cotuicH»  as  cited  in  dsc 

Cafe  of  the  King  v.  All  Souls.     Mich.  33  Car.  2.  B.  R.    Ibid. 

2.  A  writ  of  mandamus  was  directed  Johanni  Gear  prafdi^ 
fociis  &  fcholaribus  Coll.  Sti.  Johannis  Baptifta:,  to  which  they 
put  a  return  nvUkout  ftgning  it ;  fo  that  it  daes  not  appear  to  be 
the  return  of  the  college ;  It  was  infift;ed,  that  it  ought  to  be 
figned  by  John  Goar  at  leaft  ;  for  he  is  particularly  named,  and 
to  this  the  Court  inclined  ;  for  though  it  was  admitted  that  they 
need  not  put  their  common  feal  to  the  return,  yet  he  being  par- 
ticularly named,  it  is  reafonable  that  he  ought  to  fubfcribc  the 
return.  But  it  was  faid  on  the  other  fide,  that  fo  it  is  in  efled  ; 
for  it  is  indorfed  upon  the  return  Refponfto  Johannis  Goar  Src.  ac- 
cording to  the  diredion  of  the  writ,  which  the  Court  held  fuffi- 
cient  5  for  tlie  return  being  filed,  they  (hall  be  efiopped  to  fay, 
this  was  not  their  return,  it  being  made  in  their  names  \  and  if 
any  other  had  made  it  for  them,  they  might  have  their  remedy 
by  aftion  upon  \\\t  cafe.  Skin.  368.  369.  Mich.  5  W.  &  ftL 
B.  R.  The, King  v.  St.  John's  College  in  Cambridge. 

3.  The  Court  refufed  to  grant  a  peremptory  mandamus  U 
the,  majfcr  of  3t«  John's  College  &c«  to  remove  4*  B^  C  Sccjil^ 


hfvs  of  the  colkgc  for  not  taking  of  the  oaths,  lecaufe  they  were 
mt  made  parties.  Skin.  546.  549.  Trin.  6  W.  &  M.  B.  R. 
The  King  v.  St.  John's  College. 

(C)  Reftoring  to  Corporations  and  Freedom.        [  188  ] 

I.  A  N  Alderman  of  L.  was  removed,  and  S.  chofen  in  his 
•*^  room.  A  mandamus  was  granted  to  reftore  him.  And 
the  return  being  infufficient,  it  was  ordet^ed  that  the  new  chofen 
alderman  ihould  be  removed,  and  S.  he  reftored  ;  but  another  al^ 
ierrnan  died  in  the  mean  time,  and  then  he  who  was  removed 
prayed  to  be  refioredto  the  place  of  alderman  :  but  adjudged,  that 
he  could  not  be  reftored  to  a  new  place  by  force  of  his  former 
ele^ion  ;  for  by  his  removal  he  is  now  in  ilatu  quo  prius,  and 
fo  is  no  alderman,  and  therefore  not  to  be  reftor'd  to  the  place 
of  an  alderman.  And  a  writ  of  reftitution  denied  per  tot.  Cur. 
2  Bulft.  122.  Trin.  1 1  Jac.  Shuttleworth  v.  City  of  Lincoln. 

2.  It  lies  for  an  *  alderman^  \  common^councilman  &c.  Raym.  •sfcin.t*?. 
12-  Pafch.  12  Car.  2.  in  Stamp's  Cafe.  Sir  Jamct 

^  ^  ,  Smith's 

Cafe. X  Cumb.  214.    Bret  and  Johnfoo'i  Cafe.        ■     But  fee  (C.  %\ 

3.  It  was  granted  to  make  one  that  had  ferved  an  apprenticc- 
fkiv^free  of  a  corporation.  Sid.  107.  Hill.  14  &  15  Car.  2.  B.  R. 
Townfend  v.  the  Mayor  of  Oxford. Ibid,  fays  fuch  man- 
damus was  granted.    Mich.  32  Car.  2»  B.  R. 


and  after  it  was  held  good,  and  nothing  farther  done,  i  Lev. 
np.  Mich.  15  Car.  2.  B.  R.  The  King  v.  the  City  of  Can- 
terbury, 

ff 

(C*  2)  Returns.    Good  la  what  Cafes. 

I.  Ti^" Andamus  to  reftore  him  to  the  place  of  ah  alderman  was 
^  directed  to  the  mayor  and  burgefles  of  Gloucefter,  who 
returned,  that  their  common  council  did  confifl  of  y^  ^^^g^ff^^y  ^^d 
that  they  had'power  to  remove  an  alderman  ;  and  that  they  called  him 
before  ^o  of  them  in  domo  concilii  to  anfwer  the  matters  objeftcd 
againft  him  for  being  a  common  drunkard^  and  becaufe  ne  did 
not  give  fufficient  anfwers,  they  removed  him,  but  did  not  fay 
that  a  council  was  afTembled  apud  domum  concilii ;  and  for  this 
caufe  the  return  was  held  ill,  Nelf.  Abr.  1 153.  Mandamus  (D) 
PI.  !•  cites  3  Bulft.  189.  Taylor's  Cafe. 

2.  Mandamus  to  reftore  B.   to  the  office  of  ^n  alderman  in  Pafch. 
Northampton  &c.  the  mayor  returned  the  letters  patents  of  in--  C»^-  *• 
t^rpgrathn  anno  16  Czt.by  which  they  had  power  to  amove  one  for  a    ' 

Jujl 
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jujl  caufiy  (viz.)  that  the  maxor  andfuch  burgejjis  *who  hoi  km 
mayors ,  might  ^atmve  ;  and  they  return,  that  B,  nvas  amoved  per 
majorem  55*  burgenft;s  fecundum  £hartam  pntd* ,  which  might  be  by 
the  mayor  and  fuch  biirgefles  M'ho  had  never  Been  mayors ;  and 
to  fay  iccundum  chartam,  that  is  not  good,  ivkhout  Jbewinga 
caufe^  and  the  manner  of  his  removal,  that  the  Court  may  judge 
whether  they  had  purfued  their  authority.^  Nelf.  Abr.  1153. 
Mandamus  (D)  pi.  4.  cites  i  Vent.  19.    Braithwaite's  Cafe. 

3.  Upon  a  mandamus!;',  to  the  mayor   &c.  of  Norwich  to 
rcftore  T.  to  the  place  of  "bin  alderman  they  return,  (after  divers 
elaufes  of  their  charter,  and  the  aft  13  Car.  2.  cap.  i.)  that  he 
being  elected  the  16  Car,  2.  took  the  oaths  in  the  fa  id  a(9:  willingly, 
dnd  made  the  declaration  there,  and  caufed  it  to  be  regiftered, 
but  did  notfubfcrtbe  it  thcn^  nor  till  May  the  30th  of  the  faid  king, 
before  two  juftices  of  the  peace  of  the  faid  city.     Exception  was 
taken,  that  it  does  not  appear  that  he  vjas  required  to  make  the 
t   189  3  fubfcription,  or  that  the  declaration  was  tendered  to  hinj  to  be 
fubfcribed  \  but  it  was  anfw^ered,  that  he  ought  to  fubfcribcit 
at  his  peril ;  and  that  the  provifo,  which  has  a  different  penning 
from  the  other  there,  makes  the  office  void,  by  the  non-fub- 
fcribing.     And  the  reafon  w^as  allowed  by  the  Court*     2  Jones 
121.  Trin.  30  Car.  2.  The  King  v.  Thacker. 
S^'^B  R        4*  Mandamus  was  to  the  mayor,  aldermen,  &c.  of  Carlifleto 
*  "   *  reftore  Haddock  to  the  place  of  alderman  &c.  There  was  a  very 
long  return,  the  fubftance  was.  That  tlie  city  of  Carlif.e  ivas  incoT' 
porated  by  the  name  of  mayor  and  citizens  &c.  time  out  of  mind, 
and  that  there  were  always  1 2  conciliarii  alias  aldermanni  of  the 
faid  city  J  out  of  which  number  ^  a  mayor  *was  yearly  chafe  f  and  32 
fufficient  citizens^  luho  together  with  the  mayor  and  conciliarii  alias  ^ 
aldermanni^  were  to  be  the  common  council    &c.  That  King 
Charles  the firfl  did  by  letters  patents  21  July  13  Car.  incorporate 
the  faid  city  by  ihe  name  of  mayor ^  aldermen y  bailiffs  and  citizens^ 
and  fo  fets  forth  the  letters  patents  of  incorporation,  wherein 
there  is  a  power  given  to  the  corporation  to  remove  a  mayor  for  ill 
governmenty  or  other  reafonable  caufe,  but  no  poiver  to  remove  an 
alderman  ;  then  they  return,  that  time  out  of  mind  to  the  time  tf 
ihe  making  the  faid  letters  patents y  quilibet  conciliariusy  alias  alder* 
mannuSf.  was  removeable  for  jufl  caufe ;  that  T,  if.  was  chofe  al- 
derman &c.  and  was  removed  for  juft  caufe,  fetting  it  focth, 
and  therefore  they  could  not  reftore  him  5  and  this  return  was 
•  ^r«g«       held  good  ;  for  though  by  the  letters  patents  of  Car.  i.  the  cor- 
MtineuKh.    poration  had  no  power  to  remove  an  alderman ;  yet  lincc,  a  con^ 

X  The  filiarius  alias  aldermannus,  was  anciently  removeable  for  juft 

orig.hasoniy  caufc,  that  powcf  ftiU  remains ;  for  the  letters  patents  do 
fincientcor.  "^^  *  ^'^^^^g^  ^^  corporation  of  any  of  their  ancient  privileges; 
porationi)  if  it  fliould,  it  would  be  very  prejudicial  to  moft  of  the  corpo- 
and  fays  no-  rations  in  England,  %  who  had  been  fo  time  out  of  mind,  but  of 
(?ime  out  of  ^^'^  ^^^  furrcndered,  and  taken  new  charters.  Nelf.  Abr.  1 145- 
yniad.)         Mandamus  (A)  pi.  14.  cites  Raym.  437.  Haddock's  Cafe. 

5.  Sir  J.  S.  prayed  a  mandamus  to  bc.reftored  to  the  oiEce  o£ 
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an  alderman  of  the  city  of  London^  fuggcfting  that  he  was  elected 
fccundum  confuetudinem  &c.  Upon  which  it  was  reiurneJ,  tliat 
lie  was  an  alderman  as  is  fuggcfted ;  but  that  he  did  not  take  the  oaths  • 
according  to  ftatute  .of  i  W.  &  M.  by  which  his  place  became 
Toid;  and  adjudged,  that  notwithftanding  thcfranchifes  of  the  city 
were  fotfeited  by  the  judgfnent  in  the  quo  warranto^  yet  that  the 
corporation  remam'd  in  efle  ;  and  therefore,  .though  that  judg- 
ment was  not  reverfed  till  the  aft  of  2  W .  &  M.  yet  by  the  recit«I 
of  the  judgment  in  the  aft  for  reftigition  of  the  city  of  London, 
Sir  J.  S,  continued  an  alderman  after  ^e  judgment  in  the  quo  war- 
ranto, and  was  therefore  obliged  to  take  the  oaths  by  the 
I  W.  &  M.  and  they  are  to  intend  the  return  to  be  true  ifpojfthle^ 
and  a  peremptory  mandamus  was  denied.  Skin«  293.  31a.  HilL 
3  W.  &  M.  B.  R.  Sir  James  Smith's  Cafe. 

6.  Mandamus  to  reflore  him  to  the  place  of  alderman  of  the 
city  of  E.  The  fubftance  of  the  return  was,  That  recejfty  elon-^ 
gavit  is*  habitat ionemfuam  reliquit  fe*  defer uit  &c.  and  that  feve- 
ral  courts  of  common  council  were  held,  and  that  licet  fummo- 
nitusi  he  d?d  not  attend  &c.  for  which  he  was  removed  &c« 
Three  judges  were  of  opinion,  that  this  return  was  good,  for 
that  it  is  the  duty  of  an  alderman  to  be  refident  where  he  is 
chofcn;  that  deferuit  &  reliquit  habitationem  muft  be  intended  a 
total  defertion :  and  though  he  might  return  again,  it  is  uncer- 
tain when  J  but  if  he  doth  return^  that  will  not  purge  the  forfeiture 
after  a  disfranchifement  j  but  per  Holt  Ch.  J.  the  return  is 
ill,  bccaufe  there  was  «o  particular  fummons  returned  for  the 
defendant  to  appear  to  anfwer  what  fhould  be  objefted  againft 
him,,  and  therefore  they  proceeded  againft  him  without  hearing 
him,  and  by  confequence  the  disfranchifement  was  againft  righ*' 
and  juftice ;  this  is  the  exprcfs  rcfolution  in  James  Bagg's  Cafe. 
It  is  true,  the  return  is  licet  fivnmonitus  he  did  not  appear,  but 
that  is  too  general^  and  he  might  not  be  prepared  to  anfwer  the 
charge;  therefore  he  ought  to  be  particularly  fummofied  to  anfwer  a  r  |qo  1 
particular  charge.     Nelf^  Abr.  1153.  Mandamus  (C)  pi.  12.— 

cites  4  Mod.  37.  Glide's  Cafe. 

7.  Mandamus  to  the  mayor  &c.  of  Rippon  to  reftore  Sir 
J.  Jcnnings.to  the  place  of  alderman  ;  they  return,  that  Sir  J.  at 
fuch  a  time,  at  an  aflembly  of  the  corporation,  came,  and  per- 
fonally,  freely,  and  debito  mddo  reftgnavit  his  office,  declaring  he^ 
foould  continue  toferve  no  longer y  whereupon  they  chofe  another  in  his 
Toom :  this  declaration  in  a  corporate  aflembly  was  held  good, 
cfpccially  fince  the  corporation  accepted  it,  and  chofe  another; 
but  till  fuch  eleftion  he  had  power  to  wave  his  refignation,  but 
not  afterwards.  2  Salk.  433.  Pafch.  12  W.  3.  B-  R.  The  King 
r.  Mayor  of  Rippon. 

8.  A  mandamus  was  to  reftore  the  plaintiiF  to  be  a  burgefs  of 
Colchefter;  the  return  was,  th^kt  time  out  of  mind  the  burgeffes 
««r/  chofen  by  the  commonalty  every  year^  and  that  the  plaintiff  was 
ehofen  otie  year^  which  was  expired^  but  not  the  next  year ;  and 
Iq  bis  office  expired.  And  the  Court  faid,  that  if  that  hath  been 
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the  ufage,  this  Court  will  not  alter  it,  but  if  he  had  been 
removed  without  caufe  within  the  year,  they  would  reftorc  him. 
I   Roll.  Rep.  335.  Hill.  13  Jac.  B.  R.     Colchefter  Town  v. 
Northen. 
Thit  cafe  is      p.  Mandamus  to  reft  ore  A.  to  the  place  of  a  hurgefs  in  a  cor- 
S*'r  Ed**^  d  poration,  the  mayor  returned  that  he  ivas  removed  at  his  own  it' 
Northcy.—  J*^^  ^^^^  requejl^  and  it  was  excepted  to  the  return,  that  it  didwrf 
Holt's  Rep.  fet  forth  how  the  corporation  commenced^  by  letters  patents,  or  by 
355-  w  the  prefcription,  nor  that  the  mayor  is^c.  had  any  poiver  to  disfran' 
w.  JcnniaM.  ^\f^  >  ^^^  ^^^  Cmx,  though  the  return  be  infuificient,  yet  ihtrt 
appears  no  caufe  to  rejhre  him  ;  for  by  voluntarily  refigning  he 
has  efiopped  himfelf  to  fay  the  mayor  &c.  had  not  power  to  re- 
move, and  therefore  no  reftitution  was  awarded  ;  and  HaleCh. 
B.  (the  cafe  being  put  to  him)  was  of  the  fame  opinion,  and  faid 
that  every  corporation  as  a  corporation  have  power  to  take  fuch 
reHgnation,  and    confequently  may  remove  for    good  caufe. 
I  Sid.  14.  Mich.  12  Car.  2.  B.  R.  The  King  v.  Tidderley. 

10.  Upon  mandamus  to  reftore  W.  R.  to  be  a  burgefs  »\'c.  the 
return  was,  that  he  refufed  to  pay  2L  which  was  ^6// ^/ir^  ^0- 
tvards  the  charge  of  renewing  their  charier^  and  therefore  he  was 
depofed  ;  per  Cur.  this  is  no  caufe  eitlier  to  depofe,  or  imprifon 
him ;  but  they  muft  bring  an  a£):ion  of  debt  upon  a  by-law. 
Sid.  282.  Pafch.  1 8  Car.  2.  B.  R.  Rippen  Mayor's  Cafe. 

11.  Mandamus  to  reftore  one  Morris  to  the  place  of  a  capital 
burgefs  of  the  Devizes  in  Wilts  ;  they  return  the  caufes  of  this 
removal,  but  did  not  mention  that  he  had  any  notice  or  particu- 
lar yf/ww^;/j  to  anfnver  the  charge  *  and  judgment  was  given  ac- 
cording to  the  opinion  of  the  Ch.  J.  Holt  in  Glide's  Cafe, 
that  the  return  was  ill.  4  Mod.  37.  cites  it  as  Mich.  7  W. 
Morris's  Cafe. 

•S.  P.  Arg.       12.  A  mandamus  ifliied  to  reftore  E.  Chalk  to  the  place  of  a 
?*^- 453-   burgefs  of  Wilton,  to  which  was  returned  a  cu/t§m  for  the  major 
the  King  v.  ^"^  ^^^^S^ff^^  ^^  remove ffiT  mifhekaviour  :  then  xht^,  fet  forth  fever al 
cheMayorof  tnftances  of  milbehaviour,  and  that  he  being  thereupon  fully 
Oxford.       heard  to  all  that  was  objecled  in  the  common  council  of  the 
mayor  and  burgeffes,  and  it  being  fully  proved  upon  him,  they 
turned  him  out.     It  was  objecled  that  it  was  not -faid  he  was 
fummoned;   and   cited  Style  51.   446.  452.      3   Bulft.    189. 
2  Keb.  489.  Per  Cur.  The  end  of  the  fummons  is,  that  he  may 
be  heard  for  himfelf,  and  therefore  *  where  he  has  been  keardf 
Huant  of  fummons  is  no  ohjeBion  }  but  this  was  afterwards  deter- 
mined on  other  objeclions.     2  Salk.  428.  Mich.  8  W.  3.  B.  R. 
The  Mayor  and  Burgefl'cs  of  Wilton. 

13.  A  mandamus  was  dire6led  to  the  mayor,  aldermen,  and 
common  council  of  G.  to  reftore  Lane  to  be  a  capital  burgefs  \ 
they  return  their  incorporation  byfeveral  charters ^  and  by  the  laft 
by  the  name  of  tlie  mayor  and  burgeftes  of  the  city  &c*  and 
that  when  any  man  is  chofen,  he  is  to  continue  for  life  j  but  tii 
mayor  isfc,  may  remove  him  \  and  then  they  return,  that  lumt 
was  duly  defied,  but  that  he  wrote  a  fcandalous  letter  to  C.  who 


thS)  and  ftill  is  an  alderman  of  that  city  which  they  fet  forth  ; 
and  then  they  Tetum,  that  upon  the  6th  of  at  a  com- 

mon council  then  held,  he  being  there  was  charged  with  writing 
this  ietter,  and  that  he  did  not  deny  it  \  but  gave  his  confent  t$ 
fc  removed^  and  be  was  removed  by  the  common  counciL  Per  Powell 
J.  a  man  may  refign  an  office  by  parol,  but  they  have  not  re« 
,  turned  it  fo;  per  Holt  Ch.  J.  I  do  not  take  a  confent  to  be 
turned  out  to  be  a  refignatioA  \  per  Cur.  a  peremptory  manda- 
inuswas  granted^  Holt's  Rep.  45 o,  451.  Hill.  8  Anns  the 
Queen  V.  the  Mayor  &c.  of  Gloucefter. 

.  14.  A  mandamus  to  the  corporation  of  Doncafter  to  reftore 
Mr.  Vicars  to  be  a  capital  burgefs  \  to  which  they  return,  that 
the  corporation  have  time  out  of  mind  bad  a  toll  for  coals  j  viz*  for 
erery  *tvain  load  going  through  the  town  a  coal  of  the  value  of 
one  penny  ^  for  every  cart  load  a  coal  to  the  value  of  a  half-pennyy 
and  for  every  horfe  load,  a  coal  as  big  as  a  piece  of  wood,  (kept 
tune  out  of  mind  by  the  corporation.)  That  the  faid  Vicars  did^con* 
trary  to  bis  oath  ^  binder  the  gathering  of  this  tollzs  well  by  menaces  . 
to  tne  toll-takers,  as  by  perfwading  the  owners  of  the  coals  not 
to  pay  toll,  and  telling  tliem  that  he  would  uphold  them  in  their 
rcfufal  'f  after  feveral  arguments  the  Court  was  of  opinion  that 
it  was  not  fufficient  to  turn  him  out  j  for  Powell  J.  faid,  it  was 
fo  more  than  faying  the  toll  was  unreafonablcy  when  it  appears  fo  to 
^  to  the  Court,  and  alio  uncertain  \  ideo  a  peremptory  man- 
damus was  granted.  1 1  Mod.  214.  The  Queen  v.  Vicars  of 
Dondaften 

15.  W.  being  one  of  the  eouncil  of  Coventry  was  removed,  ^    - '      ^' 
And  obtained  a  writ  of  refti:ution  \  and  thereupon  the  corpo-  Cemmr.H* 
ration  returned,  that  they  had  a  cuftom  to  eleft  any  to  be  of  the  ^^uncil^M. 
common  council^  and  to  remove  him  ad  libitum ;  and  that  W.  was  5c"  ^e^ 
removed  &c.  and  the  Court  held,  that  the  return  was  good;  p.  jja.  b* 
and  this  difierenoe  taken,  where  a  man  is  a  freeman  or  alder-*  pi.  28.  m 
man  &c.  they  cannot  remove  him  from  his  freedom  or  place  with-  ^^'7"^* 
out  caufe ;  and  in  fuch  cafe  fuch  a  cuftom  is  void,  hecaufe  the  party  xq  reftore  f« 
bath  a  freehold  therein  \  but  to  be  of  council  is  a  thing  collateral  s.  to  be  mw 
to  a  corporation.     And  then  the  council  furmifed  that  he  was  ^f  ^^  ^*^' 
an  alderman, .  and  removed,  whereupon  a  new  writ  was  ifTued  a!^^  die  de« 
to  reftore  him  to  his  aldermanfliip.     Cro.  J.  540.  Trin.  17  Jac.  fcndanure- 
B.R.    Warren's  Cafe.  *""»«'*  ^^ 

Covcntrii  n 
tt  udent  corporatiOH,  and  that  tht  Kifrgfy  a  charter  recUingtbeir  eujfoms  ofvjbicb  one  was  loeleS 
i^remvve  a  cotnman  ecMwiUman  ad  libitum^  did  conftm  all  their  cuftomi^  and  that  by  vinue  of 
tht/aid  emjtvm  time  out  of  mind  iifed  tec,  they  did  remove  bimr  adjudged  that  the  corpor<t.oo  (hut 
CPU  litated  might  remove  him  ttf//^o«/,/&rtv/ir^  axrjTMi^;  but  this  retuin  wa<  held  ill,  becaufe  it 
i&Anat  aff€ar  that  the  corporation  had  any  fuch  power  (to  remove  one  ad  libitum)  butQtiVjby  fhg 
rxital,  whereae  they  ihould  have  returned  pofitively,  that  they  had  that  power,  z  Salk.  430» 
Mith.  10  W.  3.  B.  R.    The  King  v.  Mayor  *€.  of  Coventry. 

x6.  Mandamus  to  reftore  him  to  his  place  of  common  council 
iRMT  in  the  corporation  of  Eye  in  Suffolk ;  the  return  was,  that 
fce  was  amoved  for  fpeahng  opprobrious  w^rds  of  one  of  the  aldermen^ 
(viz.)  he  is  a  knaTe^  and  deferves  to  be  pofied  for  a  knave  all  over 

Vol-  XV,  R  England  j 


1 


1^1 1  .    a^anBatttttiir* 

England ;  It  was  moved,  that  this  return  was  infufficicnt  *,  (or   « 
words  are  not  good  caufe  to  remove  a  man  from  a  corporationi 
and  in  this  cafe  the  words  have  m  manner  of  reference  to  the  cw* 
f  oration ;  wherefore  it  was  ordered  that  he  be  reftored.    Vent. 
302.  Hill.  28  &  29  Car.  2.  B.  R.   Jay's  Cafe. 

17.  To  a  mandamus  to  fwear  him  common  councilman  for  the 
town  of  Cambridge  it  was  returned,  that  he  had  not  taken  the 
oaths  according  to  23  Car.  2.  and  good  per  Cur.  after  arguments. 
12  Mod.  601.  Mich.  13  W.  3.  The  King  v.  Love. 

18.  A  mandamus  was  granted  to  reftore  9  perfons  U  their 
peaces  of  common  council  men  in  Chefier ;  they  return  that  bj  their 
charter  in  20  JW.  7.  they  (among  other  things)  are  imprwerti  t$ 
choofe  40  common  council  men  yearly^  and  that  ante  adventum  of  this 
writ  J  thefe  9  perfons  luere  chofeti  common  council  men^  and  Jo  rbff- 
tinuedfor  a  year ^  and  then  debite  amoti  fuerunt  ah  officio  per  elec* 
iionem  aliorum.     It  was  objected,  that  this  return  was  incertm^ 

C  ^9^  3  ^^^  ^^1  ^^1  be  chofen  46  years  ago,  and  yet  the  return  is  true, 
befides  it  ought  to  be  amoti  fuerunt  y  and  not  debite  amoti  ;  and  fo 
held  the  Court  and  that  they  ought  to  have  brought  fevcral  man- 
damus's, and  9  men  cannot  join  in  one  mandamus ;  for  the 
eledion  of  the  one  cannot  be  the  eiedion  of  the  other^  and  per* 
haps  they  M'ere  chofen  at  9  feveral  times,  and  Holt  and  Eyre 
thought  the  writ  ought  to  be  quafhed.  5  Mod.  lo.  Mich. 
6  W.  &  M.   The  King  v.  Chefter  City. 

S.  C.  I-ev.       19,  Mandamus  to  reftore  him  to  the  place  of  one  of  the  approved 

'J^C^r'^^o*  ^^*^9f^^^\f^^^y  ^"d  "pon  the  return  there  appeared  juft  caufc 
and  it  ap-  of  reftitution ;  whereupon  the  parties  by  rule  of  Court  agreed  to 
pcaring  by  fubmit  it  to  2  neighbouring  gentlemen  who  awarded  that  he 
Ait  Amw*  (hould  bcrcftcfrcd  \  and  yet  the  approved  men  refufed  to  reftore 
juffendtd  him.  Whereupon  a  motion  was  made  for  an  attachment ;  but 
iM^pbutnot  per  Cur.  an  attachment  does  not  lie  again  ft  a  corporation;  but 
%T*ierlu*  ^^  ^*  ^  granted  nifi,  and  the  corporation  refufc  to  reftore  him, 
foie  per  *  the  Court  will  grant  a  reftitution.  Raym.  152.  Pafch.  18  Car. 
HydeChj.  2.  B.  R.  Mill's  Cafe. — Als.  the  King  v.  the  approved  men  of 
ri^lZ  GuUford. 

lies  not  forff/p*f"ti/r^h\my  becaufe  the  freehold  is  ftill  in  him  ;  but  Twifden  J.  totis  viribvtcflo- 
'  tn;  fo^  ^  Ail'penitoD  i«  tn  amotion  pro  tempore,  and  perhaps  they  wiU  never  dlfc]uii]gc  the  fiifpCB* 
fioQ*  and  Windham  J.  being  abfentit  wai  adjorned. 

« 

f      *"  ^       20.  A  citizen  was  disfranchifedfor  refufing  tofland  U  the  award 

CittTum.  Qf  f^o  aldermen  in  a  caufe  depending  between  bim  and  another  a*  \ 
^  ^y  '  ^  tizen ;  whereupon  he  fued  in  C  B.  to  be  reftored  again  to  Ui 
Jf  Middte^*  freedom,  and  a  precedent  was  ihewed  of  a  writ  in  H.  6.  time, 
iM,  though  ^z*  writ  was  dire£ied  to  the  mayor,  aldermen  and  ihcrift  in 
the  matter  Loudon  with  thefe  words,  viz.  ad  reftituendum  ipfum  ad  pcii^ 
'^}^^'^:,  tinas  libertates  &c.  D.  232.  b.  pi.  28.  Pafch.  i6Eliz.  Mid> 
^njtitutifM  dletorfs  Cafe. 

edmit  ^B,  A.  hec^uft  B.  R.  it  it  the  MgbtJI  Court  for  prcimitiOB  of  the  peace,  and  kdati  mH 
•pperuin  to  «iy  other.    Ibid,  in  marg.  cites  m  per  Doderidge. 

21.  Upon 


it.  Uport  a  mandamus  to  rcftore  a  citizen  disfranthifed  for  •S.P.raim. 
fpeakifig^  contemptuous  and  fcandalous  words  (S^c.  to  tie  mapTf  it  ^Car^B^R* 
was  rcfolvcd  that  by  the  caufe  of  disfranchifement  r,eturned  it  Thc'kiNa 
fnu/l  be  for  fome  a^  done  againft  his  duty  and  oath^  and  to  the  v-    "thi 
prejudice  of  the  publick  weal  of  the  city  &c.  -whereof  &c.  nor  Ox  r^R*  ^' 
can  a  freeman  be  disfranchifed  without  authority  fo  to  do,  either  but  adjom'a. 
byexprefs  words  of  charter  or  prefcription,  unlefs  convi£led  by  tur,  though 
due  courfe  of  law  before  he  be  removed ;  if  they  have  fuch  JJ^^^fe*^* 
power  and  a  fufficient  caufe  i^  returned  though  it  is  falfe,  the  charter  of 
party  (hall  never  be  reftored,  nor  can  any  iflue  be.  taken  upon  it ;  ^m  ]«»«• 
for  the  parties  are  ftrangers  and  have  no  day  in  Court,  but  the  [^"?>«^n3 

•rtf  1°  n-  ^       ^  &.  \      t-       »   t   containing  a 

party  convicted  may  have  an  attion  on  the  cafe  upon  the  fpecial  grant  to  re. 
matter.  11  Rep.  93.  Trin.  13  Jac.  B.  R.  Bagg^s  Cafe.  >nove  any 

alderman 

for  ill  bchariour.— — Lat.  129.  S.  C.  tranfcribed  from  Palmer. So  of  a  hurgrft  for  conumptout 

•ordi  of  the  mayor*  and  writ  of  reftitution  was  awarded.     Cro.  J.  506.   Mich.  16  Jac.  B.  R. 
Clerk'i  Cafe. 

22.  Upon  mandamus  to  reftore  5  perfons  to  their  freedom  of  a  ,  •'  ^      » 
corfoTMtion  the  return  was,  that  after  tie  Court  was  adjourned  by  FrteJom  of 
the  bailiff,  the  perfons  disfranchifed  ftaid  and  affirmed  they  were  a  ^fi^^^^^ 
Courtf  and  madefevera!  orders^  which  they  caufed  to  be  entered  in  ^^  \      * 
the  Court'^kf  and  then  fet  forth,  that  for  fuch  offences  perfons 
iave  been  ufed  to  be  removed  and  dif charged  £c.  Adjudged,  that 
fince  cuftom  is  the  chief  caufe  of  disfranchifing  any  perfon,  for 
thereby  the  party  loofeth  his  freehold,  there  appears  no  fuck 
Cttftora  on  this  return ;  for  it  is  only  a  ufage  to  remove  &c* 
which  is  returned,  and  that  ix  not  a  direB  ^affirmation  of  any 
tu^om  fi  to  do*     Nels.  Abr.  II53'   Mandamus  (D)  pi.  3.  cites 
Style:  477.  Yates  v.  Kingfton  on  Thames. 

(D)  To  rcftore  &c.  to  Preferments  or  Offices  in,  or  [193  3 

relating  to  Churches^ 

!•  T  T  lies  to  rcftore  a  *  church^warden,  parifh  dark  kc.  per 

^  Glyn.  Ch.  J.  a  Sid.  1 12.  Mich.  i6c8» *  S.  P.  8  Mod. 

325.  The  King  v.  Singleton. f  Comb.  105.  145.  S.  P.— - 

6  Mod.  253. 
2.  A  mandamus  was  prayed  to  reftore  a  fexton ;  the  Court  Raym.  »it, 

^bted  at  firft,  whether  they  (hould  grant  it,  becaufe  he  was  ^  ^VTls 
;ndier  a  fenranc  to  the  parifli  than  an  officer,  or  one  that  has  a  s.  c. 
&diold  in  the  place  \  but  upon  a  certificate  from  the  minifter 
,nd  feveral  of  the  pariih  \  diat  the  cuftom  there  was  to  choofe 
1  fexton,  and  that  he  held  it  for  his  life,  and  had  2d.  u  year 
ibr  erery  houfe  there,  it  was  granted  and  direded  to  the 
*dmich>wardcn8«     x  Vent.  153.  Mich.  23  Car.  a.'  B.  R.    Ifle's 

►    J.  It  Aoes  not  lie  for  a  ♦  clerk  or  regifer  to  a  dean  and  chapter^  •  S-  F.  Be- 
Weft  thofc  is  an  affidavit,  that  they  have  ecclefiaftical  jurif-  ^'^^Jj^ 

R  2  diciion.  ^^ 
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Id  do  with  di£H6n.  Comb.'  133.-01  of  an  arch  deacon.  Skow.  053.    Knj 

hi!  'office  '  ^'  Hill.— It  lies  not  for  a  deputy  regiftevy  that  is  only  at  will} 

being  only  per  Holt  Ch.  J.  Show.  ut  ante. — Gibb.  194.  adjudged  that  it 

to  enter  lies  for  a  deputy  regtfter  of  the  Spiritual  Court.    The  King  y. 

ed  &c.  and   Ward. 

that  therefore  he  hath  no  mort  to  do  with   th«  publick)  thin  «  bailiff'  of  a  manor.    3  Ncv. 

Abr.  .32. 

•  Holt  Ch.  ^,  Holt  Ch,  J.  faidj  he  would  never  grant  a  mandamus  t9 
had  gone  for  f^^^^^  '^^  *  regijier  of  the  Spiritual  Courty  or  an  ojfficial^h^t  would 
fuch  regif.  put  them  to  an  aiTife.  12  Mod.  609.  Hill.  13  W..  3.  B.  R.in 
ter,  but       Cafe  of  Ballard  v.  Gerard.  • 

againft  his 

will.   6  Mod.  18.  Mich,  i  Annv.  B.  R.  in  White's  Caie. 

Maiidamus        ^,  It  lies  to  a  biftiop  to  indu^  a  man  into  bis  prebends    Axg. 

wa.  granted    g  jyj^^^   ^S. 

to  admit 

Dr.  Sherlock  to  a  frebtndmry.   3  New.  Abr.  532.  cites  Hill.  4  Geo.  X.    The  King  t.  the  ChapM 

of  hforwich. 


(E)  To  Reftore  &c.  to  Offices  &c.    relating  to 

'     Manors. 

S.P.  Agreed  1,  "^  O  mandamus  lies  for  z Reward  of  a  Court  Baron,  becaufe 
^6  ""m^^  ^  ^*  ^^  *  private  thing,  and  does  not  .concern  the  admi- 
isCar.  :.in  niftration  of  juftice;  per  tot.  Cur.  And  fo  Twifdcn  J.  faid 
Middicton's  it  w^s  adjudged  in  this  Court,    i  Sid.  40.  Pafch.    13  Car.  2. 

Ch.  J.  1*2  Mod.  666.  Anon  — Comb.  117. — S.  P.  per  Twifden  J.  who  faid,  it  waafo  ruled  ta 
1652.  in  B.  R.  beca^ifc  'hefuitors  are  the  judges  of  that  Court;  but  Hale  Ch.  J.  faid,  he  was  of 
another  opinion,  brcaufe  the  lleward  is  judge  of  that  part  of  the  Court  which  coacems  the  eofj^ 
holds  i  andi>  re^iller  of  the  other  part.  M.ch.  23  Car.  a.  B.  R.  i  Vent.  153.  in  file's  Cafe.— 
a  Lev.  I  ii.  pci  Hate,  that  it  lies  i/  be  be  not  at  Hf  ill  only  s  becaufe  he  is  an  officer  of  juftice 
Couit  Baron  is  a  Court  of  juftice.  Yelv.  191. — But  it  was  faid,  tha^the  Ld.  Ch.  J.  HoU  had 
de.iied  lO  grant  it  to  fuch  ftcward.     8  "Mod.  9S.  in  Cafe  of  the  King  v.  Street. 

a  Sid.  111.       2.  It  was  queftioned,  if  it  lay  ior feward  of  a  Court  Lett. 
Jt^  V^y."     Sid.  40.  Palch.  13  Car.  2.  B.  R. 

Ch.  J'    *'  ^ 

lies.— S  P.  becaufe  the  fteward  is  judge,     i  Vent.  153.  Mich.  13  Car-  2.  B.  R.  in  Ifle't  Calc.— 

But  Holt  Ch.  J.  f>iid,  he  would  not  care  to  grant  it.    1%  Mod.  666. 


C  194  ]  (E.  2)  To  reftore  &c.  to  Offices  relating  to  Carp<h 

rations  and  Pleadings. 

J.   A  Mandamus  was  granted  to  the  bailiffs,  and  .common 
'**^  council  of  C.  to  reftore  A.  to  the  office  of 


and  though  feveral  caufes  were  returned  of  his  removal,  ^ 
caufe  they  had  not  fummoned  hhn  to  appear  and  anfwer  for  lum* 
felf,  as  to  the  crimes  obje^ed  againft  him>  therefore  he  was  or-  \ 
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dcrcd  to  be  rcftorcd  nifi.    Sty.  446,  452.  Pafch.  t6^;.  The 

Ph>tcdor  [and  Bcmardifton]  v.  Town  of  Colchefter. 
2.  A  mandamus  was  granted  to  rcftore  the  recorder  of  Barn-  But  it  bcjnj 
^  ftapk ;  the  mayor,  to  whom  the  writ  was  direfted,  returned,  JJ^h'thc** 
A2Lt  fwn  conjfat  nohisj  that  be  nvas  ever  clefted  ;  the  return  was  return  be  in- 
adjudged  infuiBcient,  and'  reftitution   awarded.     Raym.   153.  f^afficicnt, 
Prfch.  18  Car.  2.  B.  R.   The  Recorder  cf  Bamftaple's  Cafe.      J^^i.Jlu* 

nor  any  pro- 

ccejiiigi  ihereofi  fji^ti  no  right  y  hut  om!y  reftores  the  mncient  right,  mnd  if  the  party  had  none  btfore^  h«, 

wiilfbmi  be  turned  out  agaia»  which  would  be  a  greater  diftutbtnce,.  therefore  they  dire&td .  hat  an  affiom 

Jh9iddhhr9Hghfy  andtht  right  tried  at  the  next  ajfifes.     Sid.  286.  Pafch.    18  Car.  2.   Ba&et  T. 

Mayor  of  Bamftaple. — S.  cTcited  in  a  note  by  the  reporter.  Raym.  365.  in  Maaaton'f  CaTe. 

3.  A  mandamus  was'granted  ballivis  &c.  villse  de  Gippo  to  re- 
ftore  Serjeant  Whitaker  to  the  office  of  recorder ;  the  return 
wasrcfponfio  ballivorum  &c.  villae  de  Gipwico  &c.  They  return 
their  charter,  and  that  the  recorder  was  amoveable  pro  mdlegejiuris 
per  balliTos  &  burgcnfcs,  or  the  greater  part  of  them,  quorum 
balliTos  duos  efle  volumus  \  that  the  ferjeant  %vas  ehojen  ad  /iki^ 
turn,  that  at  fuch  a  feilions  of  the  peace  he  had  notice  to  attend, 
hut  tUd  mtj  and  that  having  notice  to  anfwer,  he  appeared  and 
anfweredj  and  by  jhe  bailiffs  and  burgejfes  isfc,  the  bailiffs  being  then 
prefentf  be  %uas  turned  out  -,  and  further,  that  the  inhabitants 
were  never  called  by  the  name  of  bailiffs  villa  de  Gippo  &c. 
Holt  Ch.  J.  held,  that  this  mandamus  was  /'//  direBed,  for  Gippus 
and  Gipwicus  arc  different  names,  but  then  they  fliould  have  re- 
tamed  this  fpecial  matter,  and  relied  upon  it ;  but  now  they  had 
admitted  themf elves  to  be  the  corporation  to  whom  the  writ  was  di^ 
remedy  by  returning  executio  &c.  The  whole  Court  held,  that 
though  the  bailiffs  are  only  f aid  to  beprefent^  they  (hall  be  intended 
ti  be  confintingj  either  a£lually,  or  as  included  in  the  major  part; 
and  that  the  ofEce  being  a  publick  office,  relating  to  publick 
Juftice,  non-attendance  is  a  forfeiture.  That  his  appearing  and 
anfwering  fupplied  the  defe£i  in  the  notice  given  him  in  not 
fixing  a  time  for  his  appearance,  and  would  have  cured  want  of 
notice  of  the  charge  \  but  in  this  cafe  the  notice  was  to  anfwet 
Ms  non-attendance  at  afefftons  of  oyer  and  terminer ^  and  therewith 
he  was  charged  \  whereas  he  is  turned  out  for  his  non-^ttendsnof 
^^feffton^ytbepcacey  and  indeed  anfwered  to  that,  though  not 
charged  with  it,  which  the  Court  held  incurable,  and  a  pe- 
remptory mandamus  was  granted,  but  to  be  dire6^ed  villae  de 
Gippo  as  the  former ;  and  though  it  was  objeRed  againjl  a  pe» 
remptory  mandamus^  becaufe  he  was  only  recorder  at  willy  yet 
fince  they  did  not  return  that  matter^  but  relied  upon  his  mifde* 
meanors,  and  not  upon  their  power,  non  allocatur.  2  Salk. 
434.  Hill.  4  Ann».  B.  R.  Serjeant  Whitaker's  Cafe.— Als.  The 
Queen  r.  the  BailiH^s  &c.  of  Ipfwich. 

4*  A  mandamus  was  granted  to  reftore  one  Blagrave  to  the 
office  di  Jieward  of  Reading  \  and  about  a  month  after  he  was 
fifi^f^d^  foe  was  turned  out  again.    Whereupon  another  manda- 

R  3  mu9 
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mus  was  granted.    It  was  returned^  that  they  were  a  borough 

time  out  of  mind,  and'  were  incorporated  hj  letters  patently 

anno  17  Car.  i,  which  gave  them  power  to  cMofe  aJlenuariMc* 

and  that  they  might  under  their  common  feal  determine  their  vnU% 

and  ouji  him  at  their  pleafure^  or  at  the  plcafure  of  the  greater 

[   X95   ]  number  of  them  for  the  time  being  ;  and  thb  was  held  a  good 

return.    For  the  power  of  placing  and  difplacing  was  admittedf 

and  he  being  in,  in  purfuance  of  the  patent  ihall  be  in  by  the 

patent.    2  Sid.  6.  49.  72.  Pafch.  1658.  Blagrave's  Cafe. 

But  after-        j.  Upon  a  mandamus  to  reftore  C.  to  the  office  ot  tnen 

«ufc*c<wl^   r/^r*  of  Guilford,  the  return  was,  that  the  mayor  might  hold 

ing   on  a.  plcas  in  a£^ion  real,  as  well  as  perfonal,  and  choofe  a,  town 

gain.  Mich,  clerk,  who  ought  to  hold  a  Court  of/rank»p/edge  there^  and  to  make 

no  reftitu-   warrants,  and  attend  the  mayor ;  that  the  defendant  was  elected 

tion  was     town  clcrk  by  the  mayor  of  the  town,  but  that  he  %uent  into  a 

awarded,      pJace  remote  ^  whereupon  he  being  mayor ^  cho/e  another ,  and  fo 

»Mar8  by   ^^"^^  "°^  rcftorc  the  defendant ;  it  was  objeAed  againft  thisrc- 

the  return,   tum,  that  it  was  too  general  to  fay,  that  he   negle£led  his 

that  every    office ;  and  alfo  that  he  ought  to  he  fummoned  before  the 

S^riLite-  mayor  in  Court,  to  anfwer  for  himfelf,    2  Sid.  97.  Trin.  1658. 

ing  hath      Campion's  Cafe* 

power    to 

choofe  a  towp  clerk ;  whence  it  followt»  that  he  may  remoTC  the  old  one  at  pleiTure.     t  Sid.  14- 

6.  Mandamus  to  reftore  him  to  the  place  of  town  clerk  of 
Hereford ;  the  mayor  &c.  of  Hereford  returned,  that  H.  nun-m 
quamfuit  debito  modo  admijfus  to  that  place  &c.  It  was  argued, 
^hat  this  return  was  ill,  and  that  it  fhould  have  been  nonJwtaJt* 
miffus  generally.  Becaufe  if  the  return  be  falfe,  the  party  may 
have  adion  upon  the  cafe  for  a  falfe  return,  which  lie  will  be 
deprived  of,  if  the  {pecial  return  be  allowed.  And  after  feveral 
debates,  it  was  held  per  Cur.  that  the  return  was  ill  for  the 
reafons  aforefaid.   Sid.  209.  Trin.  16  Car.  2.   Hereford's  Cafe. 

7.  A  mandamus  was  granted  to  reftore  one  Dighton  to  hla 
office  of  *  town  chrk  of  Stratford  upon  Avon  \  the  corporation 
returned,  that  the  King  by  his  letters  patents  granted^  that  they 
ihould  have  a  town  clerk ^  who  Jhould  continue  durante  ieneplacito 
of  the  mayor  and  aldermen y  and  that  the  faid  Dighton  was  chofen 
town  clerk,  and  then  turned  him  out  \  the  queftion  wa^  if  the 
corporation  has  an  arbitrary  power  to  turn  him  out,  or  ou^ht  to 

^  {hew  a  reafonable  caufe.     And  per  tot.  Cur.  the  continuation 

of  him  in  his  office  is  in  the  will  and  pleafure  of  the  corpora- 
tion, and  therefore  reftitution  was  denied.  But  the  Court  ad- 
vifed  to  repeal  the  patent,  becaufe  inconvenient.  Raym.  i88. 
Trin.  22  Car.  2.  B.  R.    bighton's  Cafe.    / 

8.  Mandamus  to  the  mayor  ^c  of  Oxford  to  reftore  Slatford 
to  the  office  of  town  clerk  i  they  return  their  charter^  which 
gives  them  power  to  choofe  a  town  clerk  to  hold  at  the  will  of  the 
nuiyor  &c.  and  they  farther  return  thefiatute  13  Car.  2.  cap.  2. 
and  that  of  W.  &  M.  about  taking  the  oaths,  and  that  the  efiee 
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Uttg  vmJf  they  chofi  Slatford^  and  that  hi  took  the  oath  of  office  co» 
ram  nohis  majore  &  balliviSf  but  did  not  coram  nobis  tnajore  {5*  baU 
iivb  take  tie  oath  of  allegiance^  per  quod  the  ofRce  became  void^ 
&  ea  ratione  ^c.  rer  Cur.  the  party  mull  take  the  oaths  at  his 
perilj  without  the  magiftrate's  tendering  them  to  him.    %.  The 
return  that  he  did  not  take  the  oaths  before  them  was  naught, 
becaufe  two  juftices  have  authority  to  adminidcr  tlie  oatli,  and 
he  might  take  it  before  them.    3.  The  corporation  do  not  return 
a  determination  of  his  office  by  their  will  as  the  reafon  for  not 
admitting  him,  but  the  fpecial  matter  of  not  taking  the  oaths, 
and  that  oeing  infufficient,  a  peremptory  mandamus  was  grant- 
ed. Salk.  428.  Mich-  8  W.  3.  B.  R.   The  King  v.  Mayor  &c. 
of  Oxford. 


(F)  To  reftore  &c.  to  Offices  relating  to  tht  Law  [  ipg  ] 

Common  or  Civil. 

I.  XJ'Andamtts  was  granted  to  reftore  the  place  of  a/Ztfr-.Lev.  75.  S- 
^^  nej  in  the  Town  Court  of  Canterbury.     Raym.  9.  Hill-  ^'/^^SJJ, 
15  &  16  Car.  2.  Hurft's  Cafe.  94.^i5rc. 

but   Court 
Hr'iitdt  cites  Un  VB 11  wood's  Cafe  in  165  r»  who  had  a  mandamus  to  reftore  him  to  his  place  of  at* 
torntyiHfhe  Marfi^Wi  Comrt  — Ibid.  152.  That  it  was  granted  in  the  principal  cafe»  andcitet 
Cot  L I « I 't  Cafe*  who  %tas  rcftorcd  to  his  place  of  attorney  of  Sf,  Martin's  It  Grand. 

2.  Mandamus  brought  to  reftore  an  attorney  to  his  liberty  of  And  fee  the 
praaifng  in  a  Court  in  the  county  palatine  of  Chefter ;  the  r^-  ]^'J»^""  >^' 
turn  waSy  that  the  Court  was  held  there  before  chamberlain^  vice*  %  Lm^*, 
chamberlain^  barony  or  the  deputy  of  the  baron ^  and  that  at  a  Court  1014. 
held  there  before  the  deputy  of  the  baron,  hefpoke  contemptuous  words 

of  him :  and  for  this  mifdemeanor  he  fufpended  him  from  his 
pradice,  fa*  quod  aliter  non  amotusfuit :  and  the  Court  held  this 
a  good  caufe  of  fufpenfion,  and  ordered  a  fubmiflion  to  him  that 
received  the  affront  in  open  Court  before  he  (hould  be  rcftored. 
Vent.  331.  Trin.  30  Car.  2.  B.  R.  Parker's  Cafe. 

3.  Mandamus  was  granted  to  reftore  zproitor  in  the  Court  ^  S.C.Ctnh. 
Arches;  but  upon  the  return  thereof,  and  aft^r  argument,  it  was  ^^9'  "^^"^ 
refolded  by  Holt  Ch.  J-  Gregory  and  Eyre  J.  (abfente  Dolben),  "u?  ;iJJ7ie 
that  this  was  not  fuch  a  public  office  for  which  a  mandamus  to  reftore  a 
would  lie.      3  Lev.  309.  Trin.  3  W.  &   M.     The  King  v.  p«opor.~ 

•  ^  ^   ^  ^  **         SMod.  33S. 

*^w»  s.  c. 

4*  Upon  a  mandamus  to  the  commifiary  of  York  to  admit 

Mr.  Dryden  a  deputy^regifier  under  Dr.  Sharp ;  it  was  objected, 

that  the  writ  did  not  lie  for  an  eccleftafiical  offcery  becaufe  he  is 

under  the  eiujuiry  and  cenfure  of  his  proper  judge ;  nor  for  a 

private  officer,  becaufe  he  may  have  his  a^ion  on  the  cafe  for 

a  difturbance  or  an  affize,  in  cafe  the  place  be  a  freehold ;  and 

htrebi  was  cited  the  cafe  of  Lee,  and  the  cxprefs  opinion  of 

R  4  my 
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my  Ld.  Holt  therein,  that  a  mandamus  did  not  lie  for  a  At» 
puty  regifter ;  the  Court  held,  that  this  writ  lay  for  a  rcgiftcr, 
an  officer  much  lefs  fpiritual  than  a  prebendary,  or  the  degree 
of  do^or  in  divinity;  alfo  this  mandamus  is  at  the  futt  of  Dr. 
Sharp,  and  fets  forth  his  title  to  the  office  of  regifter  excrcen-» 
dum  per  fe  vel  fufficient'  dcputatum  fuum ;  and  that  the  com* 
miflary  had  rcfufcd  Mr.  Dryden,  whom  he  appointed  his  dc* 
puty;  and  that  therefore  the  mandamus  was  well  awarded, 
Decaufe  he  had  no  other  way  to  get  his  deputy  adpii^ted*  ^  New, 
Abr.  531,  532. 

(G)  To  reftore  &c.  to  OflBces  Sqc.  in  general }  aod 

Pleadings. 

^*il^bie**  '•  A  ^^J^°^^^  chofen  and  fwom  in  thf  leet  according  to  the 

Raym.   »a.       ^^  cuftom,  was  difplaccd  by  the  juflices,  and  another  elected 

Pifch.  13     by  them  was  fworn  in  j  whereupon  thofe  of  the  hamlet,  ac^ 

Sum  *    ""cording  to  their  cuftom,  did  again  chufe  their  former  conftable. 

i^aic/*       and  difplaced  the  other,  which  other  [or  fecond  conftable] 

prayed  a  writ  of  reftitution ;  but  the  difplacing  the  firft  conftabk 

was  held  unlawful,  and  the  other  chofen  by  the  juftices  to  be 

removed ;  and  this  being  agreed  by  the  whole  Court,  no  writ  of 

•  reftitution  was  granted ;  but  the  nr^  conftable  was  ordered  to 

be  reftored.    Buls.  174.  Trin.  9  Jac,  Confta))le  of  Stepney's 

Cafe. 

C   '97   ]       ^-  ^^  wiW  not  lie  to  reftore  a  man  to  be  clerk  oftht  diy  tvorhs 

CitedComb.  but  Glyn  Ch.  J.  faid,  that  in  this  cafe  the  Court  knew  not  with- 

f  48    s.  P.  ®^^  information  what  the  office  was,  and  fo  cannot  be  judges 

A  nunda-    whether  the  re  turn. of  the  city  be  fufficient  or  pot  if  a  mandamus 


aaus    was 


(hould  be  granted ;  but  he  thought  a  mandamii^s  would  h^  iA 
'  ^^w^nSore  ^^^  ^^^^^  :  I.  To  reftore  to  an  office  which  concerns  the  executitB 
one  Smith  ^  jt{fii^f'  2*  If  the  office  or  degree  be  7^r/A^/»i/iri(^W;  and 
to  the  office  bid  them  to  move  it  again  if  they  pleaded.  2  Sid.  112.  Mich. 
fse'%f  ^<^S8-  The  Cafe  of  the  Clerk  of  the  City  of  London*8  Water* 
w>rh :  It  works. 
Appcaringbr 

h.  ....'.4*n»  that  the  office  was  an  ancient  office  eftabliflied  time  out  of  mind  to  ftirrey  the  worfca 
and  edihcei  of  the  city,  and  to  fee  that  all  the  city-buildingi  were  v>t\\  done  {  and  to  fign  the  irark- 
Bien's  bills,  and  that  he  was  admitted  into  this  office  with  the  fees  belonging  loity  quamdiu  fe  bca.^ 
feiferit ;  and  that  there  was  anoalh  of  office  taken  by  him,  and  the  oaths  to  (he  government  \  f  rthc 
Court  held,  that  though  there  was  fomething  here  that  looked  like  fenrice  by  the  nature  of  the  em- 
ployment, yet  there  being  an  oatk  rj*ffict^  and  oaths  /0  tb<  ^overnmtnt  to  be  taken,  thefe  imftrtm 
fmSlick  office^  for  which  a  mandamus  is  proper.    3  New.  Abr.  53 1. 

B.  •harrifi'  j.  A  writ  of  mandamus  will  not  be  granted  to  call  one  to  the 
7b€  umpUs  ^^^  ^^^  had  Jludied  the  lav)  7  years  ;  for  there  is  no  pcrfon  to 
mwexpeiitd  whom  the  writ  ihould  be  direded.  Admitted.  Raym.  6^  HilL 
tbt  A^mfit     14  &  I  c  Car.  2.  in  Townfend's  Cafe. 

and    hit  ^  ^ 


€b0$mBtr/ftfid/er  nM^pajmemt  ofhiscemmcms^  whereupon  he  by  Ncwdigate  fimyed  lua  writ  el  le^ 
titution,  and  brought  the  writ  into  Court  ready  framed^  whitfh  was  diredied  to  the  benchen  of 
the  fiud  fociety ;  but  it  wai  deaied  by  the  Court,  becaufc  there  is  none  ia  the  Inm  of  Court  le  whom 
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Aemitew  fcediitdcd,  because  It  it  00  fiody  cofponte,  bat  only  «  vlMntaryficitty't  and  fubmiffioa 
fagovernoieitt,  and  they  were  angry  with  him  for  it*  and  that  he  had  waived  the  aocicDt  and  ufual 
waj  of  redreft  for  any  giievance  in  the  Innt  of  Court,  which  was  by  appealing  to  the  judgeti  and 
would  faafe  him  do  fo  now.  Marc|u  177.  HiU<  17  Car.   Booreman'a  Cafe.<-^S«  C«  cited  Ai(. 

4.  Windham  J.  thought,  that  mandamus's  had  netfo  great  Ism 
fituJefirmeriy  as  now  i  for  by  the  fame  reafon  that  it  may  now  be 
KTsuUcd  to  reftore  a  mailer  or  fellow  of  a  college,  it  might 
heretofore  have  been  granted  to  reftore  abbots,  priors,  monks 
&c.  which  never  was  known  to  have  been  done  ^  and  therefore 
ifaoaght,  that  where  the  parties  have  frank^nement,  they  may 
have  affife,  and  where  a  Jefs  eftate  they  may  have  an  aAion 
«pon  the  cafe*   Sid.  169.  in  Middleton's  Cafe. 

5.  It  was  granted  to  reftore  one  Middleton  to  the  office  of  Sid.  169* 
treafurer  of  the  New^River  water ^  for  the  regulating  whereof  f*y«»  •  »*•- 
certain  jperfons  were  incorporated  anno  9  Jac.  and  amongft  J^^^^ 
other  omcers  appointed,  this  of  the  office  of  treafurer  was  one.  lafv,  and  that 
Nels.  Abr.  114c.  Mandamus  (C)  pi.  16^-^ites  Sid.  i6g.  Mid-  <^«  ^^^^ 
dleton'.  Cafe.  '  ^  ^^t^ 

rate  th^  lyini;  of  it  npon  the  retvm.«-And  Lev.  ii%.  S.  C.  Mich,  r^  Car.  1.  fayt,  that  Twifdea 
heU  that  the  mandamus  well  lay,  but  that  Hyde  Ch.  J.  thought  it  did  not*  becaufe  both  corpora- 
tioo  and  office  were  private  :  but  at  length  they  aflented  that  the  writ  ihould  go,  and  they  would 
^onf  der  further  npop  the  return  of  it.  Thp  Kiof  ▼•  the  Governors  of  the  New  Wacer«work% 
j^ondoD. 

6.  It  was  granted  to  reftore  one  Stirling  to  his  place  of  vcwri- 
fnan  in  the  mint.  Sid.  304.  Mich.  18  Car.  2.  B.  R.  Mandamus 
for  Stirling  to  the  Moniers. 

7.  A  mandamus,  ihcwing  that  H.  W.  was  debito  modo 
tonKiX}x\L  feeretary  of  the  Courts  of  the  Marches^  by  letters  patents 
to  be  ezercifed  by  himfelf  or  deputy ;  and  that  the  prefient  and 
founeil  had  put  out  Luke  Clapham  his  deputy^  being  duly  con- 
ftituted  ;  they  return  quod  tempore  deliberationis  brews  of  manda- 
mtts  Luke  Clapham  was  not  confiituted  deputy.  Per  Cur.  though  a 
mandamus  does  not  lie  for  a  deputy,  yet  it  lies  for  him  who 
deputes  him,  either  to  have  him  admitted  or  reftored ;  for  other- 
wife  he  may  be  deprived  of  his  power  to  make  a  deputy.  And 
this  return  is  ill,  that  at  the  time  of  the  writ  delivered  he  was 
not  conftituted  deputy ;  for  perhaps  they  had  put  him  out  of  his 

place  before  the  writ  came  to  them,  and  therefore  a  peremptory  r  ^gg  -^ 
writ  of  reftitution  was  awarded,     i  Lev.  306,  307.  Hill.  22 
tc  22  Car*  2.  B.  R.   The  King  v.  the  Prefident  and  Council 
of  the  Marches. 

8.  it  was  denied  to  reftore  zfurgeon  to  an  hoj^iialy  becaufe  it  s.P.  3New. 
is  not  in  the  power  of  the  Court ;  nor  is  it  a  publick  office.  Abr.  53a. 
Comb.  41. 

9.  It  lies  for  tl  fmord-hearer  to  the  mayor  of  BriftoL     Comb.  *•?•  sNew- 
145.  Mich.  I  W.  8c  M.  B.  R.   Roe's  Cafe.  ^^'-  53»- 

10.  So  for  zferjeant  at  mace  in  Chefter.  Comb.  287.  Trin. 
6W.  &M.B.  R. 

\u  Mandamus  to  reftore  him  to  the  office  pf  derh  of  the 

feact 
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ptMi  of  &c.  that, the  cuftos  rotulorum  of  that  eoanty  wat  Si^ 
placed,  and  another  conftituted  in  his  room,  to  whom  the  dak 
of  the  peace  refufed  to  deliver  the  rolls.  He  wat  £or  this  nu^ 
behaviour  indidied  and  found  guilty,  and  thereupon  was  re- 
moved from  his  office  &c«  Holt  Cn.  J.  faid,  that  the^lerkof 
the  peace  ought  to  make  but  all  procefs  which  cannot  be  done 
widiout  the  rolls ;  but  when  they  are  compleated,  he  muft  then 
deliver  them,  to  the  cuftos,  but  fo  long  as  they  are  in  proceis, 
they  are  to  be  with  the  clerk  of  the  peace;  and  therefore  thought 
it  reafonable  that  defendant  be  reftored,  but  the  other  three 
judges  contra.  4  Mod.  31.  Pafch.  3  W.  &  M.  B.  R.  The 
King  &c.  V.  Evans. 

12.  On  a  motion  to  reftore  W.  to  the  place  of  clerk  if  the 
eompanj  of  hgtcbers  in  London  it  was  alleged,  that  this  was  an 
efice  by  charter  in  nvkicb  the  plaintiff  bad  a  fretholdy  and  quoted 
the  cafe  of  an  attorney  of  an  inferior  Court  where  it  goes }  but  per 
Holt  Ch.  J.  that  cafe  differs ;  for  i.  The  office  of  an  attorney 
concerns  die  publick ;  becaufe  it  is  an  adminiftration  of  juftice. 
a.  He  has  no  other  remedy ;  but  the  principal  cafe  is  altoge- 
ther private  \  and  if  it  be  a  freehold,  affife  or  cafe  lies.  6  Mod. 
18.  Mich.  2  Annae.  B.  R.  White's  Cafe. 

13.  Mandamus  was  moved  for  to  reftore  U.  to  the  place  of 
approver  ofguns^  and  fetting  his  mark  of  approver  upon  the  guns 
made  by  the  company ;  and  faid,  that  felling  guns  not  marked 
was  a  forfeiture  of  their  charter,  and  that  by  a  by-law  made  by 
them,  they  had  appointed  him  approver,  but  now  turned  him 
cut.  But  per  Cur.  it  is  a  thing  in  -which  the  publick  has  no 
concern,  nor  is  there  any  publick  law  for  it,  and  therefore  out 
of  the  reafon  of  a  mandamus.  But  the  way  will  be  to  petition 
the  Queen,  and  flie  perhaps  will  order  the  attorney  general  to 
bring  a  quo  warranto  againft  them.  6  Mod.  82.  Mich.  2  Anna^ 
B.  R.  Vaughan  v.  Company  of  gun-makers  in  London. 

14.  On  a  motion  for  a  mandamus  to  reftore  the  repfitr  tfthe 
htacifmiUfs  company^  the  Court  refufed  it,  becaufe  they  did  not 
produce  their  charter ^  or  a  copy  of  it  with  an  affidawt  \  for  this  being 
zprivate  corporation^  they  held,  they  could  not  take  notice  thereof 
ms  they  will  of  a  town  &c.  without  fuch  previous  informatxHK 
3  New.  Abr.  528. 


(H)  To  Inforce  Things  to  be  done  relating  to  Cor^ 

forations  and  Pleadings. 

This  Cafe    I,  HP  H  £  office  of  town  clerk  of  Bedford  was  granted  to  one  im 
*  1* p-Jh*  reverfion  after  the  life  of  the  town  clerk  then  living,  vho 

aCar.B.  r!  ^^^9  and  another  was  cbofen  \  yet  the  Court  granted  a  mandamm 
%y  luoBe  of  to  the  reverfioner.   NelL  Abr.  11431  Mancumus(A)pL3.  dtes 

tTT^Viid*  ^^P**'  '9*'  Audleyv.  Ivy. 

u  fecmt  not  fery  dear  tint  %  «iA4apuit  wai  framed.    Mi  Cnw  Cb.  ]•  toble4»  whether 


Infudicaft  nftitutMii  could  be,  and  faid  that  all  the  caTet  menttonM  were  tvfiere  the  psrfoa 
'had  ooce  poftffioa.— *S.  C.  Noy.  78.  by  name  cf  Audlby's  C«fe.      And  that  Audley  had 
reAitttdoa. 

2.  It  lies  to  the  mayor  of  Colchefter  to  /wear  tie  iigbjletuard  [   xpp  3 
chofen  there;  per  Holt  Ch.  J.   Sty.  355.  Mich.  265 2.  B.  R. 

0>L  Baxter's  Cafe. 

3.  Mandamus  upon  removal  of  an  officer  may  be  to  him  to  de^ 
liver  records  isfc.  witch  are  for  puhlick  juJHce  to  the  new  officer. 
Sid.  31.  Hill.  12  &  13  Car.  2.  B.  R.  Town  Clerk  of  Notting- 
ham's  Cafe. 

4.  A  mandamus  was  granted  to  the  mayor  &c.  of  Oxford  to  Afterwards 
make  one  Townfend  free  of  tie  cttyy  having  ferved  an  appren-  ^J!^^ 
ticefliip  to  a  taylor  there  for  feven  years,  and  his  mafter  refufing  that  if  ■»/ 
to  oiake  Mm  free.     And  it  was  faid,  that  if  the  writ  would  not  perfonbinda 
lie,  it  would  be  a  great  difcouragement  to  trade.    Raym.  69.  JjJJJ^^JIf 
Hill.  14  &  15  Car.  2.    Townfend's  Cafe.  tbefajncbr 

thecourfeol 
tbcir  corporation*  U  to  he  tnrollfds  and,  that  the  faid  Townfend  did  bind  himfclf  apprentice  by  in* 
denftire  to  one  Colly  for  feven  years,  by  which  he  ccvenamted  that  he  would  nwt  c^ntntS  mairiwwtj^ 
dmriwg  bh  mffrenticeft>if^  and  that  die  indenture  was  inroUed  according  to  the  faid  tiftgct ;  and  that 
he  mmrried  xi/ithm  tbt  tvfo^rfiyeart  Sec.  and  afterwards  fcnrcd  rather  ai  a  journeyman  than  an  ap- 
prentice ;  it  was  argued  to  be  an  ilt  return,  becaufe  the  marrying  is  only  a  breach  of  coTeaant,  and 
noreafon  to  bar  him  of  his  freedom,  and  the  other  return  of  lerving  rather  as  ajoumeyaufi  ftc-  ll 
cnceitain  and  not  pofitive ;  and  for  thia  caufe  writ  of  reftitution  was  awarded.  Raym.  91.  HiU. 
1$  &  16  Car.  s.    Townfend  v.  Mayorof  Oxford.— Sid.  Z07.  S.  C^Lev.  91.  S.  C. 

5.  Mandamus  to  L.  mayor  of  Trevena  Befenev,  to  fwear  M.  Th«  «»poft- 
into  the  office  of  mayor  there,  he  being  elefled  by  the  faid  bo-  J^JS*^ 
rough ;  L.  returns^  tiat  before  the  iiluing  the  iaid  writ,  viz.  ceive»  and 
31  Car.  2.  ie  tie  faid  L*  was  removed  from  tie  place  of  major ^  ^t  «  the 
and  one  W.  A.  was  tienciofen^  admitted  and fworn^  ^iv^jrom  that  JjJJ*^^^ 
time  was  and  is  flill  mayor  burgi  praedi£li,  and  by  reafon  of  his  waa  befaic 
office  iati  the  cuftody  of  tie  common  feal^  andtierei^n  Z.  could  not  ^^  Court;, 
refiore  him  ;  it  was  argued  that  this  return  was  ill,  becaufe  it  is  ^^^^ 
not  returned^  that  tie  ne^u  mayor  Amy  was  deUto  modo  eleEhu^  and  it  turn  was  not 
may  be  he  was  chofen  out  of  time  and  not  according  to  the  v^^  ^- 
chartcr,  and  returns  mull  be  certain,  and  not  taken  by  impli-  2**/^^^ 
cation,  becaufe  the  party  oufted  has  liberty  to  reply  to  them ;  //««.  ibid. 

and  of  this  opinioa  were  two  juftices  \  but  two  other  judges In  the 

held,  that  it  fliould  be  intended,  that  he  was  duly  chofen.  mIyoI^f 
Raym.  365.  Pafch.  32  Car.  a.  B.R.  Manaton's  Cafe.  ths  Bo- 

nov«H  OP 
Salt  AS  H.  a  like  return  was  made,  and  it  was  refolvcd  by  the  whole  Covrt,  that  the  return  waa 
lofuiBcientt  becaufe  it  dotM  Mot  an/wer  the  giji  of  the  writ ;  for  by  fnch  return  any  oflker  may  be 
kept  out}  becaufe  the  party  may  procure  another  to  be  chofen  before  the  party  eleded  can  procure  a 
vrit;  and  therefore  the  defendant  oui;ht  to  hare  remroed,  that  M,  never  tveiteieSedf  and  fo  M. 
Bight  have  had  an  adion  for  his  falfe  return  ;  and  ib  a  new  writ  was  awarded  to  the  c^d  mayor  te 
Aicvand  admit  the  plaintiff.  Raym.  431.  Pafch.  33  Car.  2.  Veale  ▼.  the  Mayor  of  Saltafhia 
Carnwal. — ^S.  C.  ijo.  177.  Mich.  33  Car.  2.  by  name  o^  the  King  t.  Stephena.-->Holt  Ch.  J. 
•Us  this  is  a  firange  cafe,  and  fays  that  it  is  oootrary  to  Iiibfe^tteK  refolutiens.  6  Mod.  J09.  w 
Cafe  of  the  Queen  y.  the  Mayor  of  Hereford. 

6.  Mandamus  to  the  jurats  of  Rye  to  fwear  T.  mayor.    An 
infuSdent  return  was  mad^  by  the  minor  part  of  the  jurats  by 

3  defigoj 


defign,  whereupon  a  peremptory  mandamus  ifTued,  andT.  wn 
fworn ;  afterwards  a  mandamus  was  prayed  to  fwcar  one  Crouch, 
he  being  faid  to  be  lawfully  chofen ;  out  it  was  denied  by  the 
Court,  nor  would  they  admit  an  examination  which  of  them  was 
.hvrfully  chofen ;  for  after  a  penmptorj  mandamus  granted  and 
executed,  the  Court  will  intend  him  to  be  lawful  mayor  till  the 
-matter  is  tried  in  an  aBion.  And  in  this  cafe  the  parties  con- 
fented  to  try  it  at  bar  m  a  feigned  a£lion«  T.  Jones  215.  Trin. 
34  Car.  2.  B.  R.  The  King  v.  Turner* 

7.  7  &  8  W.  3»  cap.  34.  ena£ls,  That  every  quaker,  who 
fliall  be  required  upon  any  lawful  occafion  to  take  an  oath  &c. 
ihall,  inftead  of  the  ufual  form,  be  permitted  to  make  his  fo- 
lemn  affirmation  or  declaration ;  provifoi  that  no  quaker  or  re- 
puted quaker  (hall  by  virtue  of  this  ad  be  qualified  to  give  evi- 
dence in  a  criminal  caufe  &c  or  bear  any  office  or  place  of  profit 
in  the  government.  Upon  a  mandamus  to  the  mayor  of  Lin« 
coin,  to  admit  one  Morrice  to  \iv&  freedom  in  that  cityy  he  having 
ferved  an  apprenticeihip  there ;  die  mayor  returned  amongi 
father  things,  that  there  was  a  ufual  oath  to  be  taken  by  every 
one  before  the  mayor  &c.  before  admiffion  to  his  freedom,  and 

I  MO  ]  that  M.'oflTered  to  take  the  folemn  affirmation  and  declaration, 
and  that  he  was  a  quaker,  and  refufed  to  take  tie  ufual  oatb  ac^ 
tording  to  the  cujlom  of  the  faid  city^  which  they  fet  forth  in  hacc 
verba ;  that  to  be  a  freeman  of  that  city  //  an  office  andplaee  of 
profit  in  the  government  /  and  that  there  is  a  cuftom  there  for 
every  freeman  'to  vote  in  the  eledion  of  two  citizens  to  ferve  in 
parliament,  and  to  have  pafurefor  thru  horfes  in  the  common  &c« 
The  queftion  was,  whether  the  freedom  of  this  city  was  a  place 
of  profit  in  the  governmerif  5  it  was  infifted,  that  it  was,  bc« 
caufe  it  intitles  him  to  vote  for  reprefentatives  in  parliament  ^ 
but  it  was  anfwered,  that  was  not  a  place  of  profit  in  the  go- 
vernment \  it  is  only  a  qualification  or  privilege  to  agree  or  con-» 
fent  to  the  perfon  who  ihall  be  his  reprefentative  in  parliament  \ 
Per  Cur.  This  M.  hath  a  precedent  right,  and  quakeis  are 
ufually  admitted  in  London  upon  their  folemn  affirmation,  and 
fo  in  this  cafe.  5  Mod.  402.  Pafch.  10  W.  3.  The  King  v* 
Lincoln  Mayor. 

8.  Mandamus  &c.  tq  the  company  of  furgeons  to  ehufe  officers  s 
they  made  a  return  under  the  common  feal^  and  a  rule  was  moved 
for  and  granted  to  file  an  information  again (l  fome  particular 
perfons  of  the  company  for  that  return.  And  Holt  laid,  they 
muft  proceed  by  way  of  information,  becaufe  it  being  a  matter 
which  concerned  publick  government,  no  particular  perfon  is 
fo  concerned  in  intereft^  as  to  maintain  an  a£iion  ;  and  the  in- 
formation muft  be  againft  particular  perfons,  though  the  return 
be  under  their  common  feal ;  for  there  is  no  other  way  to  try 
the  right,  and  if  there  is  a  verdij^  for  the  King,  a  peremptory 
mandamus  muft  go,  but  perhaps  they  (hall  fet  but  a  (ball 
fine.  I  Salk.  374.  Trin.  11  W.  3.  B.  R.  The  Cafe  of  the 
ISurgeon's  Company.' 

6  9.  Ma»« 


9.  Man<lamus  reciting,  quod  cum  they  ought  yearly  to  chufe 
two  bailiffs  out  of  thofe  who  had  not  been  bailiff  for  three  years 
beforei  idco,  they  were  commanded  to  chufe  &c.  They  return 
their  charter  to  be  to  chufe  two  ex  aldermannis,  and  that  they  bad 
chojen  two  fecundutn  formam  isf  effcEtum  of  their  charter  generally  ;. 
and  this  was  held  ill,  for  they  ihould  deny  their  conftitution  to 
be  as  fet  forth  in  the  writ,  or  (hew  a  compuance^with  it,  whereas 
they  have  a£led  according  to  a  conftitution  fet  forth  in  the  re« 
turil  different  from  the  writ  without  denying  the  fuppofal  of  the 
writ  1  Salk  43 1.  Trin.  1 1  W.  3.  B.  R.  The  King  v.  the  Bailiffs 
and  Burgeffes  of  Maiden. 

10.  Mandamus  to  fwear  one  into  the  office  of  town<Urk  of  B*>t  if  tbe 
Hereford  j  the   return  was,  that  upon  the  eleSHon  &c.  B.  bad  ^^]^^,^^ 
18  voices^  and  the  party  whofued  had  but  17  voices^  and  that  he  eleaun  de 
fwore  in  B.  Per  Cur.  it  is  a  bad  return,  becaufe  it  is  argumen-  /'^•»  *»' 
tative,  when  it  ftiottld  be  exprefs  that  he  was  not  clcdked ;  and  it*//V**W 
Holt  Ch.  J.  faid,  that  the  cafe  in  *  2  Jones  177.  is  a  ftrange  given  a 
cafe,  and  contrary  to  fubfcquent  refolutions*    Mod.  Cafes  309.  ^'''^  *»  f^ 
Mich.  3  Ann.  B,  R.    The  Queen  v.  Mayor  of  Hereford-  chTfef ftha* 

been  fomethiiif .    Per  Holt  Ch.  J.  ibid. — *  The  King  ▼.  Stevens*  lis.  Veale's  Caife* 

1 1.  Mandamus  to  admit  Dunch  to  be  an  alderman  0/ Norwich ; 
they  return  J  that  he  was  eleBed  alderman  by  the  wardj  but  refufed 
by  the  mayor  &c.  becaufe  he  had  not  received  thefacrament  within  a 
yearnext  before  hiseleSfion,  and  that  he  was  turbulent  andfaBious, 
and  procured  bis  eleBion  by  bribery^  and  that  non  fuit  eleBus  ;  the 
Court  agreed  that  feveral  caufes  might  be  returned,  and  that 
cither  not  qualified  or  not  defied  had  been  a  good  return  i  but 
Holt  Ch.  J.  queftioned,  whether  the  bribery  will  make  the  elec- 
tion void,  becaufe  it^id  not  appear  to  be  an  office  which  con- 
cerns the  adminiftration  of  juilice,  and  withm  the  ftatute  of 
£•  6.  1  he  whole  Court  agreed,  that  as  foon  as  D.  was  choie  by 
the  ward  it  •was  an  ele£lion,  and  that  there  being  but  one  perfon 
fent  to  the  Court  of  Aldermen^  they  did  not  choofe  but  approve  only,  and 
that  before  approbation  the  eleBion  was  compleat.  So  that  the  return 
13  repugnant  J  and  the  Court  cannot  tell  what  to  believe ;  for  at 

firft  they  admit  an  eleflion  and  avoid  it  j  and  yet  at  laft  return  [  aoi   3 
that  there  was  no  ele£^ion  at  all  \  and  a  peremptory  mandamus 
was  granted.    2  Salk.  436.  Pafch.  5  Ann,  B.  R.    The  Queen 
V.  the  Mayor  &c.  of  Norwich. 

1 2.  A  tootion  was  made  for  an  information  in  nature  of  a  quo 
warranto  againft  a  common^ouncil  man  of  Briftol^r  refiifing  tQ 
take  upon  himfelf  the  office  after  he  was  chofen*  But  the  Court 
denied  the  motion,  and  faid  their  remedy  was  to  proceed  by 
their  by-laws,  in  order  to  compel  him,  he  not  being  fuch  a 
publick  officer  as  a  iheriff  &c.  but  if  they  had  applied  to  the 
Court  for  a  mandamus  they  fliould  have  had  it.  z  i  Mod*  I4a«. 
Mich,  6  Ann.  B.  R.  The  Queen  v.  Huhgerford. 

i3>  Where  a  mandamus  was  granted  to  oblige  a  corporation 

to 


to  proceed  to  the  eUBion  of  a  capital  hurgefs^  and  being  afterwardi 
tnovtij  that  a  day  jbomd  he  fixed  for  the  ele^wiy  that  all  parties 
might  have  notice ;  for  that  otherwife  the  perfon  obtaining  the 
mandamus  might  Ileal  an  election  by  furprife ;  the  Court  re- 
fufed  to  grant  the  motion^  and  held^  that  their  power  was  only 
to  command  an  eleflion,  but  not  to  fubfcrihe  the  manner  of  it, 
which  was  left  to  the  law,  and  which  mud  make  it  good  or  bad 
accordingly*    3  New.  Abr.  528- 

14.  It  is  ufual  to  grant  a  mandamus  to  magiftrates  to  deliver 
the  enfigns  of  their  temporal  offices.  Arg.  8  Mod.  28.  HilL 
7  Geo.  in  Cafe  of  the  Dean  of  Trinity  Chappel  in  Dublin. 

15.  II  Geo.  I .  cap.  4.  f.  2.  enaAs,  That  if  in  any  city  \^c.  m 
eleDjon  be  made  of  the  mayor  tsfc.  on  the  day^  or  within  the  time  t^ 
pointed  by  charter  or  ufagCy  and  no  eUElion  jhall  be  made  purfuant  i» 
the  direBions  prefcribed  by  this  aff^  orfuch  eUHion  being  madejball 
etfterwards  become  void  :  itfball  be  lawful  for  the  Court  of  Kin^s 
nenchf  on  motion  made^  to  atvarda  mandamus^  requiring  the  mem* 
bers  offuch  city  tstc.  having  a  right  to  vote,  to  affemble  tbemfehes  en 
a  day  and  time  to  be  prefixed  irifuch  writj  and  to  proceed  to  eleffion, 
§r  tofignify  to  the  Court  good  cau/e  to  the  contrary  ;  and  thereupon  to 
caufefuch  proceedings  to  be  made  as  in  other  ccfes  of  mandamus  for 
the  eleBion  of  officers  of  corporations  /  and  of  the  day  and  timee^ 
pointed  by  the  writy  publick  notice  in  writing  fball^  byfuch  perfon  as 
thefaid  Court  fhall  appoint ^  be  affixed  in  the  market-place^  or  fome 
ether  publick  place  6  days  before  the  day  appointed^  andfuchifficer 
fhall prefide  in  the  affembly  as  ought  to  have  prefided  at  the  eleBHonof 
fuch  mayor  Isfc.  in  cafe  the  eleSlion  had  been  made  on  the  day  herein 
prefcribed. 

5.  3.  In  boroughs  and  towns  corporate,  where  the  mayor ^  or  other 
chief  officer  is  to  be  nominated  or  fworn  at  a  Court  Leet,  or  fome  other 
Court f  and  it  happens  that  no  due  nomination  or  fwearing  of  fuch 
mayor  Isfc.  fhall  be  made  it  fhall  be  lawful  for  the  Court  of  Kin^s 
Bench  upon  motion  to  award  a  mandamus y  requiring  the  lord  or  his 

•Jfewardy  or  other  officer  j  t§  hold  fuch  Court  Leet,  or  other  Courts  at 

fitch  time  as  fijall  he  judged  proper  by  the  Court  of  Kinf^s  Bench^  or 
to  fignify  to  the  Court  good  caufe  to  the  contrary y  and  thereupon  to 
fejuch  proceedings  to  be  made  as  in  other  cafes  of  mandamus  for 
ling  of  any  Court  y  and  of  the  time  appointed  byfuch  writ  for  holding 

fiich  Court  publick  notice  in  writing  fhally  by  fuco  perfon  as  the  Court 
of  Kin^s  Bench Jhall  appointy  bo  affixed  in  the  marteti  or  fome  other 

publick  place  6  days  before  the  day  appointed  ;  and  where  a  mminoAm 
ofperfons  in  order  to  the  eleSHon  of  any  major  is^c.  is  to  be  made  d 

jucb  Court  Leety  or  other  Court ;  aner  fuch  nomination  made^  edl 
ofther  aSs  necejfary  to  fuch  eleBion  jball  be  done  at  fuch  affenMj^  mt 
the  fame  ought  to  have  been  done  if  fuch  eleSfion  bad  been  nude 
§n  the  day  next  after  the  expiration  of  the  time  prefcribed  by  charter 
ortffago.  « 


(H.2) 
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(H.  2)  To  Inforce  Things  to  be  done  relating 

to  Colleges. 

i.Tg  Y  the  ftatutc  1  W.li  M.  3.  it  b  cnaftcd.  That  if  any  Midi,  ^m^ 
^^  govemour^  headt  or  fellovj  of  any  college  or  hall  in  either  &  M.  R,  fc, 
jT  the  umverjit'tes  Jball  negletl  or  refufe  to  take  the  oaths  &c«  for  "J^^^"- 
6  mofabt  after  i  Augujl  &c.  that  then  the  government  &c* 
and  felhwjhip  Jball  be  void.  Several  of  the  fellows  of  St. 
John's  College  ^n  Cambridge  had  not  taken  the  oaths  pur* 
fuant  to  the  ftatute,  and  thereupon  a  mandamus  was  dire£led  to  ' 
Humphry  Gower^  the  head  of  that  college,  fetting  forth  the  (ta- 
tute,  and  that  fuch  fellows  had  not  taken  the  oaths  and  that  thef 
fiill  continued  in  their  feUowihips  \^  therefore  by  this  writ  they 
were  commanded  to  remove  tbem,  vel  caufam  nobis  fignificetis  : 
they  return  that  the  college  was  founded  by  Margaret  Counttfs  of 
Richmond;  that  thebijhop  of  Eh  for  the  time  being  was  by  her  ^^ 
pointed  vifitor  &c.  It  was  obje^ed,  that  this  is  a  remecual  writy 
that  no  precedent  can  be  pioduced  where  it  hath  been  granted 
to  expel  perfonsi  but  always  to  reftore  them  to  places  of  which 
they  had  been  deprived,  and  that  it  will  not  lie  where  there  is  a 
local  a/id  proper  vifitor  ;  fed  per  Holt  Ch.  J.  the  vifitor  is  made  by 
the  founder,  and  is  the  proper  judge  of  the  laws  of  the  college  % 
he  is  to  determine  offences  againft  thefe  private  laws ;  but  where 
the  law  of  the  land  is  difobeyed  (as  it  is  in  this  cafe)  the  Court  of 
King's  Bench  will  take  notice  thereof  notwithftanding  the  vi- 
fitor, and  the  proper  remedy  to  put  the  law  in  execution  is  by 
a  mandamus.  4  Mod.  233.  Mich.  5  W.  &  M.  B.  R.  St.  John's 
College's  Cafe  (in  Cambridge.) 

2.  Mandamus  to  admit  Mr.  King  to  the  place  oi^fcholar  in  4Mcl.ite. 
Su  John^s  College  in  Oxford,  being  nominated  by  the  mayor  of  Hill.  <  Vf^ 
Brijtoly  to  whom  that  right  pro  hac  vice  &c.  doth  bek>ng ;  the  *  ^"  j^^^ 
fubftance  of  the  return  was  that  the  collie  was  founded  oy  Sir'natnr.  I^LtT 
Thomas  White,  that  the  bifhop  of  Winchefter  for  the  time  be-  368.  Midi^ 
ing  was  the  local  vifitor  ^  that  after  the  nomination  of  Mr.  King  g  ^^jJJ; 
bj  the  mayor  of  Briftol,  the  prejident  of  the  college  and  \o  fellows  nttur. 
ojen^led  to  confider  of  his  qualifications ^  and  that  upon  proof  it  was 
their  opinion^  that  he  had  committed  feveral  faBs  inconfiftent  with 
pod  manners ;  he  was  therefore  renifbd  as  incapable  &c.  The 
letter  opinion  was,  that  this  return  was  too  general,  for  there 
was  119  particular  faB  retum^dy  fo  that  it  was  impoflible  to  try 
the  truth  of  it  in  a  collateral  a£tion.    4  Mod.  368.  Mich. 
<5  W.  &  M.  B.  R.  The  King  v.  St.  John's  College  in  Oxford. 

3*  The  Countefs  of  Qare  founded  Clare-hall  in  Cambridge,  Mich,  to 
tnd  put  the  mafter  and  fellows  under  the  power  of  the  chan-  .^-  3«  *^- 
ccUor  of  that  univerfity  for  the  time  bein^,  whom  fhe  appointed  J*"^*****"' 
vifitor }  afterwards  one  Mr.  Dickens  aaded  a  fellowjhip  to  the 
fiftndgtion^  to  which  one  Jennings  being  chofenfelhw^  and  the 

mailer 


Inafter  refufiiig  lo  admit  him  to  it,  he  brought  a  mandamus  M 
the  faid  mafter  and  fellows,  who  return  the  heal  JtatuteSy  one 
of  which  W2^,that  tbe-^^naj^tuty  of  the  fellomjs^  and  the  tnafief 
Jbould  chufe  afelhnu ;  and  that  the  majler  (Dr.  Blythe)  did  mi  on* 
fent  to  chufe  Mr*  Jennings  ;  then  they  return  feverai  offences  meth 
tioned  in  thofejlatutesy  and  that  thefbundrefs  aid  appoint  the  cbMn^ 
itiior  to  be  vijttor  in  omnibus  &c«  It  was  infifted  that  this  return 
was  good,  and  that  Mr.  Jennings  was  never  duly  ele^ed,  be 
caufe  by  die  ftatutes  of  the  place,  the  matter's  confeht  was  alH 
folutely  neceflary,  and  lin^re  he  never  confented ;  beiides  the 
examination  of  this  matter  doth  not  belone  to  B.  R.  becaufe  die 
foundrefs  hath  appointed  a  vifitor ;  all  which  is  verf  true,  in  re<» 
f^6t  to  the  old  foundation  by  the  Countefs  of  Qare  (viz.)  that 
the  fellows  fhall  be  fubjeA  to  fuch  reftri£lions  and  limitations 
as  (he  hath  prefcribed  by  her  ftatutes  ;  but  the  *new  fello^fiipi 
ereSed  by  Mr.  Dickens  /hall  Hot  be  fubjeB  to  thofe  reftnBioni  ii»* 
pofed  by  the  foundrefs^  therefore  the  better  opinion  was,  that  a 
peremptory  mandamus  (hould  go.    Nels.  Abr.   1I54,  1155* 
Mandamus  (D)  pi.  12.  cites  5  Mod.  421.    Jennings's  Cafe. 
(^  203  J      ^^  Whether  a  mandamus  will  lie  to  a  vifitor  to  compel  Km  U 
execute  his  jurifdiBion  was  faid  by  my  Lord  Hardwick  in  Dr. 
Bentlet's  Cafe,  Hill.  9  Geo.   2.  not  to  have  been  deter- 
mined, though  a  rule  for  that  purpofe  to  (hew  caufe,  was  made 
12  Annse.  and  he  feemed  to  think,  that  if  this  power  of  a  vifitor 
be  a  jurifdi£tion,  yet  it  is  forum  domefticum,  and  not  any  pub- 
lick  jurifdidion,  or  rather  a  decifion  of  the  founder,  or  upon 
his  own  private  charity  than  any  jurifdi£tion  at  all.    3  New. 
Abr.  533. 

5.  I  Geo.  I.  cap.  13-/  13*  enafts.  That  if  any  head  of  a  college 
9r  hall  in  either  of  the  univerfities  Isfc.  refufes  to  admit  fuch  perfin  ai 
is  nominated  by  the  King  to  fucceed  fuch  perfon  as  have  tefufed  to  take 
oaths  appointed  to  be  taken^y  this  aB  within  the  time  therein  lindtedf 
the  Kin^s  Bench  may  iffue  out  a  mandamus  to  the  vifitor  to  adwii 
fuch  perfon* 
f^^  6.  Where  the  biihop  of  Ely  procured  a  mandamus  to  die 
vicc-mafter  of  Trinity-College,  Cambridge,  to  compel  him  t$ 
execute  a  fentence  of  deprivation  pronounced  by  the  biihop  againft 
Dodlor  Bently  mafter  of  the  faid  college,  and  which  fentence 
the  vice^mafier  by  the  Jlatutes  of  the  college  was  obliged  to  execute  / 
and  it  appearing  on  the  face  of  the  writ,  that  the  biihop  himfelf 
was  general  viftor^  and  tlrat  therefore  it  belonged  to  him  to  in* 
force  the  execution  of  his  own  fentence,  the  Court  of  B.  R- 
quaihed  the  writ,  being  a  matter  in  which  they  had  no  right  tf> 
intermeddle^  there  being  a  proper  vifitor.    3  New.  Abr.  529. 


(H.3) 


^anHamuiaf.  id^ 


(H.  jj  To  inforce  Things  to  be  done  relating  to 
Spiritual  Courts^  and  Pleadings. 

1.  A  Man  made  his  executors  of  g;oods  in  Virginia  and  died ;.  Hale  Ch.  J. 
^^  the  executors  refufed,  and  the  next  of  blood  prayed  ad-  j^ntw^r^h'^ 
miniftration  to  be  granted  according  to  the  ftatute  of  27  H.  8-  writ  though 
and  the  ordinary  refufed,  and  for  this  they  came  into  B.  R.  and  the  opinion 
prayed  a  mandamus  to  command  them  to  grant  admini/i ration  to  the  ^^^^^^^ 
next  of  blood  according  to  the  ftatute,  and  p^r  tot.  Cur.  a  man-  WiHiam 
claraus  was  granted ;  for  this  Court  has  jurifdiftion  of  all  other  h^^  'aid  it 
Courts,  as  well  in  cafes  of  misfcafance,  as  in  cafes  of  non-  ^*  ^''" 
feafance.    2  Sid.' 114.  Mich.  1658.  B.  R.  Anon.  Sand>'« 

Cafe  after 
freat  debate.  Vent.  188.— —A  mandamus  was  moved  for  to  th^  furrogateof  thehifhon  to  ^a.'tt 
adainipratlon  to  B.  The  cafe  was,  that  adminiftration  had  been  committed  to  one  who  i.icd,  and 
Aade  ac  executor,  who  would  have  had  it  committed  t )  him  and  not  to  the  next  of  kin  to  the  in- 
(fcilate.  Hok  Ch.  J.  fuid.  it  CAnnot  be,  but  it  muil  V?.  committed  to  the  next  of  kin  to  the  in« 
>cihte;  and  granted  a  mandamus  for  that  purpofe.     1 1  Mod.  157.  Mich.  6  Annae  B.  R.    Anon. 

2.  A  mandamus  was  moved  for  to  the  Spiritual  Court  to  de-  It  lies  to 
Rver  to  the  heir  of  the  devifee  a  ivill  of  Und,  which  was  proved  Co^fjf'^'j  j"'* 
there  14  years  ftnce  in  common  form,  which  they  refufed  to  de-  Hvcr  a  will 
Brer  unlefs  the  heir  would  obtain  a  definitive  iehtence,  which  pr'-wj lYitre 
irould  coft  10/.  But  the  Court  doubted  whether  to  grant  it  or  ^'^  "-^^"^  ^** 
not,  bccaufe  no  fuch  was  remembered  to  haye  been  ever  grant-  tor.  Comb. 
tA'i  and  therefore  fs  id,  that  if  precedents  of  mandamus  in  fuch  289- 'J"''^- 
cafe  cannot  be  produced  they  would  not  grant  it,  but  that  the  %\"^  ^^' 
party  may  have  aft  ion  upon  the  cafe  if  he  wilL     Sid.  443.  Hill. 

21  &  22  Car.  2.  B.  R.  Sabine's  Cafe. 

3.  A  mandamus   was  prayed  to  the  Ecclefiaftical  Court  to  Mandamus 
fw:ar  tiuo  church-wardens  eleSfed  by  the  parijloy  furmifing  that  fo  !^^^*^  ^^*^^" 

was. the  cujhm  in  that  place,  but  that  the  biihop*s  officers  had  Norwich,  to 
refafcd  to  admit  them,  upon  pretence  that  the  parfon  ought  to  Jt^far  a 
choofc  one  ;  and  it  was  granted,  i  Vent.  115.  Pafch.  23  Car.  %.  ^^^^^^^ 
B.  R.  Anon.  fu^gcaingi 

cujtomy  that 
*of  pmrijhhners  are  to<boof<  the  chitreh^'tvarJntSf  and  that  the  archdeacon  refufed  him,  though  he 
WMchofen  according  tocuftom;  the  archdeacon  returned,  that  nonjibiconfiuty  that  t here  ^vas  any 
fi«hatfium  s  (which  form  is  not  allowable  ;  for  it  ought  to  be  ffofitive,  on  which  an  adtion  might 
ke  grounded)  and  that  by  the  canon  the  parfon  is  to  choofe  one  &c.  The  Court  faid,  that  r     ^  -i 

*»/«m  tuill pre^jail  againfi  the  ea»*n,  and  a  church-warden  is  a  lay  officer,  and  his.  L  204  J 
fower  enlarged  by  feveral  a£ls  of  pirliamenti  and  that  it  has  been  refolved,  tha^  he  may  execute  his 
office  before  he  is  fworn,  though  it  is  convenient  that  he  (hould  be  fworn,  and  if  the  plaintiff  here 
*tre  (worn  by  a  msndamus  froiQ  B.  R.  they  advifed  him  lo  ukc  heed  of  diiturbing  him.  i  Vent. 
a67.  HilL  26  Sc  27  Car.  2.  B.  R.   Anon. 

4«  A  mandamus  was  moved  fof ,  to  be  dircfted  to  the  judge  of 
Ae  Prerogative  Court  to  command  him  to  proceed  in  proving  a  will^ 
againft  which  a  caveat  was  entered ;  and  the  rather,  for  that  the 
win  was  not  controverted  but  the  probate  ftopped  for  a  col- 
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lateral  catife ;  and  the  mandamus  was  granted  by  three  juJgei 
ablcntc  Hale*  Note,  the  fuggcftion  for  the  mandamus  vas 
brought  into  Court  and  read  before  the  mandamus  granted. 
Raym.  235.  Mich.  26  Car.  2.  B.  R.    Dunkin  v.  Mun. 

5.  A  mandamus  waa  granted  to  pr^^ea  tuill  in  com.mon  fonn, 
and  to  have  a  probate  under  feal.  2  Show.  48.  Pafch.  31  Car.  2. 
B.  R.  Anon,  cites  Fitzh.  202.  Sty.  22.  Dunkomb's  Cafe. 

6.  Mandamus  was  prayed  to  the  Ecclefiailical  Court  to  grant 
a  prolate  of  a  nvrit  under  feal  &c.  The  cafe  was  thus.  An  exeats 
tor  named  in  the  will  had  taken  the  ufual  oath  and  then  rcfufed^  and 
qfterivarJs  a  caveat  being  entered^  and  J.  S.  endeavouring  to  get 
adminiftration  &c.  defired  the  will  under  probate,  and  the  execuiTT 
contefied  the  adminlf  ration  to  J.  &  wliich  the  Ecclefiaftical  Court 

""  adjudgeil  againft  him,  fuppofmg  that  he  was  •  und  by  his  re- 
fufal  5  thereupon  he  appealed  to  the  delegates,  and  afterward! 
moved  for  th^s  mandamus,  which  was  granted ;  for  having 
taken  the  oath  he  cannot  aftei  wards  refifc^  and  that  Court  had  no 
farther  authority  *,  and  the  caveat  did  not  alter  the  cafe,  i  Vent* 
335.  Pafch.  31  Car.  2.  B.  R.  Anon. 

7.  Mandamus  to  Sir  Thomas  Exton,  commiflary  to  the  dean 
and  chapter  of  St.  Pauls  London,  to  f^vear  Edward  Carpenter 
one  of   the  church-wardens  of  Stoke  Newington  in  Surry,  the 
doftor  finding  that  theK  was  a  difputc  between  the  parfon  who 
claimed  a  right  by  the  canon  to  choofe  one,  and  the  parifhioneni 
who  ckimed  a  right  by  cujloin  to  choofe  bothy  and  therefore  to 
fave  himfelf  from  a  contempt,  and  that  he  might  not  be  liable 
to  an  aftion  for  a  falfe  return,  he  returned  the  fak  after  this  man- 
ner, that  there  was  afuit  depending  in  the  Spiritual  Courty  between 
the  parfon  and  the   church-warden   chofen   by  him,  and  the 
church-warden  chofen  by  the  parifhioners  ;  then  he fets  forth  their 
allegations  on  eachftde,  which  were  admitted  by  that  Ccnrt,  and 
that  the  parifhioners  produced  witnefTes  to  prove  the  cuftom  of 
chufing  two  churchwardens,  and  a  day  was  appointed  for  a 
proof,  but  that  they  megledled  to  have  them  then  examined,  and 
that  the  Court  was  ready  to  give  fentence  for  the  right  of  the  pa- 
tifhioners  when  they  fliould  prove  the  cuftom ;  then  he  certifiet 
that  he  gave  the  oath  of  church-warden  to  one  of  thofc  who  wai 
chofen ;  but  this  Court  awired  a  mandamus  to  fwear  the  c(iicr, 
becaufe  the  Spiritual  Court  cannot  try  this  cujhm  as  alleged  in  diC 
return*    Raym.  439.  Pafch.   33  Car#  t2.  B.  R.     Carpenter's 
Cafe. 

8.  Mandamus  to  the  ptecentorand  canons  of  the  cathedral  of 
St.  David  to  admit  Dr.  Owen  to  be  ^  canon  there^ ;  a  cuflom 
alleged  that  time  out  of  mind  the  precentor  and  canons  (no 
nonry  being  void)  had  ufed  to  chufe  one  to  fucceed  to  the  next 
avoidance  and  to  enter  ^  his  name  in  the  regiftry  by  the  name  cl 
fupernumerary,  and  that  he  who  was  fo  chofen  ought  to  be  ad* 
micted  to  the  next  vacancy ;  and  that  he  was  chofen  fupcmo* 

.    ttierary,  and  afterwards  a  canon  died  ;  and  that  the  precentor 
and  canons  being  requefted  refufed  to  admit  him  \  it  was  objeS- 
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cd  agiinft  the  mandamus,  that  the  office  6(  dinoii  Mras  mecrly 
iplritual,  and  of  ecclcfiaftical  cognizance  \  arid  on  the  other  fide 
it  was  infifted,  that  the  party  had  no  other  remedy,  but  by  a 
mandamus  \  but  the  Court  delivered  no  opinion  as  to  this 
point ;  but  the  mandamus  was  deniied,  becaufe  it  is  a  ridiculous 
cuftom  to  deft  where  no  canonry  was  vacant.  2  Jones  i<^. 
Pafchi  24*  Car.  2.  B.  R.    Dr.  Owen  v.  Dr.  Stainbow. 

9.  It  doth  not  lie  to  rejiore  a  '^rijh  clerk  *tbho  was  4  years  in  the  [    ioj   ] 
^ce,  but  never  fworn^  and  therefore  turned  out  by  the  fucceed-  ^  mamia- 
ing  parfon ;  kut  the  Court  granted  a   mandafnus  iefwear  A/w,  ^"*tJJ*to 
and  then  he  might  take  his  remedy  againft  the  parfon  ;  for  it  is  reftore  a  pa« 
a  temporal  office,  and  he  hath  no  authority  to  difplace  him.  "*  c^crk, 
Nels.  Abr.  1151.  Mandamus  (B)  pi.  5.  cites  Match  lot;  t/ea/J% 

At  par{/bhti€Yi^  and  difplacedbj  the  parfon.  ix  Mod.  zzz:  Pafch.  8  Aiiiue.  B.  R.    Kid  v.  Dod^ot 
Watkiofon. 

10;  Mandamus  to  the  (lirrogate  of  Dr.  Kiiig  the  afchdeacdn  Non  tmt 
of  the  dioccfc  of  London,  to  fwear  J.  S*  church-warden  of  G.  ^^^^^^^ 
^ing  eleded  by  the  inhabitants  according  to  the  cuftOm  of  that  «J^  rcturou 
parifli;  defendant  returned,  that  it  did  not  appear  toliim  per  ibid,  citei 
aliquod  fcriptum  that  J.  S.  was  duly  ele£ted  5  and  that  the  bifhop  ^^|^^°*  ^* 
of  London  had  inhibited  Dn  King,  and  any  perfon  sidling  un- 
der him  to  fwear  this  J.  S.  and  therefote  he  could  not  fwear. him^ 
imd  that  the  mandamus  did  not  fet  forth  that  C.  was  within  the 
diocefe  of  London.     It  was  anfvtrer^d,  that  though  the  manda-> 
mus  does  not  pfecifely  mention  C.  to  be  within  the  diocefe  of 
London,  yet  wben  the  return  mentions  that  the  bifhop  of  L« 
had  inhibited  the  archdeacon  &c.  that  i^  fuificient  to  (hew  th^ 
Court  that  it  was  within  his  diocefe  \  therefore  d  peremptory 
mandamus  was  granted/    8  Mod^  325.  Mich.    11'  Geo.  Thd 
King  y.  Singleton. 

1 1.  Mandamus  to  the  chancellor  of  furrogate  of  the  bifhop  o£ 
Ghcfter  tt  Jkaear  a  ehurcb-tvarden  into  his  office,  Who  returned^ 
that  the  perfon  nbas  not  duly  eleBed^  artd  thereupon  an  a£tion  on  the 
eofe  was  brought  againjl  the  chancellor ^  in  which  the  plaintiff  de^ 
dared i  thai  he  ttias  duly  chpfen  &c.  and  thai  the  defendant  rejufedtei 
fwear  hitn  ;  thereupeh  the  plaintifi^  moved  for  a  mandantus  to 
fwear  him,  and  it  was  granted  $  then  he  ailleges,  that  he  offered 

ifimfclf  to  the  chancellor  to  be  fwotn,  who  refufed  and  made  a 
^Ife  return  of  th^  mandamus,  (viz.)  that  the  plaintiifwas  not 
dul]^  elected,  ^qUorUm  pretextu  he  was  deprived  of  his  office, 
nets.  Abr.  1 146/  Mandamus  (A)  pi.  22.  cites  2  Lutw.  322. 

II4  Mandamus  to  the  archdeacon  to  fwear  a  church-warden  Th«  tttxrtL 
Dcmg  duly  elcflcd,  '^ho  returned,  that  he  was  pauper  laBarius  ^y  **»«  *''«*»- 
\Sfervus  minus  hahilis  ftc.  and  thereupon  a  peremptory  manda-  J^herer^Qi 

ttts  was  awarded;  for  a  chutch-^warden  is  a  tempoi'al  officer,  that  the  per^ 
^  -has  the  propettv  and  cuftody  of  the  parifh  goods,  and  as  it  ^^^  ^>^\^^ 
ttat  the  peril  of  the  pariihioners,  fo  they  may  truft  whom  they  "^tcutetbe 
Aiak  £t  \  and  the  archdeacon  has  no  power  to  eled  or  controuJ  offict^  asd  fo 
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heeouMnot  thcir  clcaion.     I  Salk.  i66.  Hill.  8  W.  3.  B.  R.    Morgan t. 
whV;JSi  Archdeacon  of  Cardigan. 

peremptory 

mandamus  was  granted;  for  being  appointed  by  the  parifli,  they  are  anrwerable  for  him.    iiMod. 

116.  Hill.  8  W.  3.  feems  to  be  S.  C.  by  the  name  of  the  King  v.  R^es. — Carth.  393.  S.  C. 

13.  Mandamus  to  the  Spiritual  Court /^  ^/j/i/ ii^mm^rflZ/wf 
to  J.  S.  who,  as  he  fuggefted,  was  next  of  kin  to  the  inteflaie :  this 
mandamus  being  granted,  was  afterwards  fupcrfeded,  bccaufc 
J.  S.  being  formerly   cited,  refufed  to  come  in  ;  whereupon 
another  of  kin  fued  for  adminiftration,  but  wasoppofed  by  one  . 
who  pretended  there  was  a  will,  which  matter  was  ftill  depend- 
ing, and  therefore  till  that  was  determined  tKe  judge  could  not 
obey  this  mandamus.     And  by  Holt  Ch.  J.  there  is  a  diferencc 
where  there  is  a  controverfy^  and  where  there  is  no  contraverjy 
In  cafe  of  no  controverfy  we  grant  a  mandamus  upon  a  fuggeflion 
that  J.  S.  died  inteftate,  and  that  T.  S.  is  next  of  kin,  ami  if  it 
be  falfe  they  may  take  ifTue  upon  it ;  but  where  there  is  a  con- 
troverfy we  will  not  grant  a   mandamus  till  the  controvcrfr 
be  determined.     For  fuppofe  the  will  (hould  prove  good,  what 
then  will  the  granting  adminiftration  fignify?    5   Mod.  374. 
Mich.  9  W.  3.    Anon. 
Hewascxe.       i^.  Mandamus  was  granted  to  admit  an  executor  to  prove  a 
foJ^^'^'r.*  w/V/,  which  the  Spiritual  Court  refufed  unlefs  he  would  givefc- 
fants.    14     curity,  it  being  fuggefted  that  he  was  injolvent,  and  had  a  iegan 
Mod.  205.  hy  the  ivilL    Upon  a  peremptory  mandamus  being  granted  a  hiil 
S.  C.  where  ^^f  jn^^  f„  Chancery  in  behalf  of  the  other  legatees,  being  in- 
havc  been    fants,  and  the  Court  injoined  him  from  intermeddling  nvitb  the 
C    206   ]  ^Jfets  any  farther  than  tofatisfy  his  oiun  legacy ;  for  in  equity  he  u 
the  Cafe  of  hut  a  trujlee  for  the  infants ;  and  where  a  truftee  is  infolvcnt, 
P^inc  Y.     Chancery  will  compel  him  to  give  fecurity  before  he  fhall  cntci 
*'"'        upon  the  truft.    Carth.  458.  Mich.  lo  W.  3.  B.  R.    The  King 
V.  Sir  Richard  Raines. 

15.  Mandamus  tofivear  A,  and B.  church^tvardensy  fuggefting 
that  they  were  debito  moda  eleBi ;  the  return  was,  that  they  were 
not  debito  modo  eleBi  /  it  was  objefted,  that  it  ought  to  be  in  the 
disjunftive,  nee  eorum  alter  eledlus  fuit ;  but  per  Holt  Ch.  ]. 
It  was  refolved,  that  one  cannot  be  fworn  upon  this  writ ;  for 
cither  both  are  chofen,  or  the  writ  is  mifconceiv«d.  2dly.  Where 
the  writ  is  to  fwear  one  debito  raodo  eleftus,  there  a  return 
that  he  was  not  debito  modo  ele£bus  is  a  good  return ;  for  it  is 
an  anfwer  to  the  writ.  But  where  it  is.^o  fwear  one  eleftus 
church-VTarden,  there  quod  non  fuit  debito  modo  eleclus  if 
naught ;  becaufe  it  is  out  of  the  writ  and  evafive.  2  Salk.  433- 
Mien.  I  Annae.  B.  R.   The  Queen  v.  Twitty  and  Maddicot. 

16.  Mandamus  to  the  ofEcial  of  &c.  to  f*wear  A.  and  B. 
church^iuardens  of  the  parifli  of  &c.  The  r^^wr/i  was,  thai  they 
were  not  duly  chofen ;  but  a  peremptory  mandamus  was  granted^ 
becaufe  the  official  fhould  have  complied  with  the  writ  as  far  as 
he  couldi  and  have  fworn  one  of  theoij  if  the  truth  was  that 

one 


one  of  them  was  duly  chofen ;  or  elfe  he  (hould  return  that 
neither  of  them  was  chofen  ;  for  if  the  parifhioners  claim  a  right 
to  chufe  two,  he  (hould  have  made  a  fpecial  return  of  it,  aiid 
that  the  perfons  chofen  had  an  equal  number  of  votes,  that  the 
par/on  had  chofen  his  man,  and  that  he  could  not  fwcar  either 
of  them  chofen  by  the  parifliioners,  becaufe  they  had  an  equal 
number  of  votes,  and  at  laft,  by  direclion  of  the  Court,  they 
agreed  to  try  the  cuftom  in  a  feigned  acflion.  6  Mod.  89.  Hill. 
2  Ann.  B.  R.   The  Queen  v-  Guy. 

17.  Mandamus  was  granted  to  admit  Mr.  Faulkes  apparitor 
general  to  the  archbilhop  of  Canterbury.  3  New.  A.br.  531, 
53a.  cites  the  King  v.  Do£^or  Bettefworth. 

18.  A  mandamus  will  not  lie  to  oblige  the  ordinary /o  ^r^/?/ 
admimflratlon  durante  tninore  atate  of  an  enfant  to  the  next  of 
kin,  Uiis  being  a  matter  out  of  the  (latutes,  and  therefore  dif-*' 
cretionary  in  the  ordinary  to  whom  to  grant  it,  and  if  in  fuch 
cafe  he  grants  it  to  an  improper  perfon,  or  infiils  upon  unrea- 
fonable  fecurity,  the  redrefs  muft  be  by  appeal  5  and  if  in  the 
laft  inflance  there  be  any  remedy  at  common  lawj  it  muft  be  by 
prohibition.     3  New.  Abr.  535. 


(I)  To  inforce  Things  to  be  done  relating  to  In- 
ferior Courts  of  Law. 

I.  A  being  owner  of  ground  adjoining  to  Newgate  market  in  So  to  tlic 
•  London,  hadfomeofhis  faid  ground  laid  to  the  faid  market  Court  of 
for  the  enlarging  thereof,  and  thereupon  according  to  the  aGs  of  tTsrivejudz* 
parliament  of  19  Car.  2.  cap.  8.  and  20  Car.  2.  prayed  fatisfaStion  ment  in   an 
jfrom  the  city,  and  had  a  jury  impannell'd,  who  gave  him  500/.  *^**"  °^  , 
and  upon  that  verdift  the  mayor  and  aldermen  refufed  to  enter  up  fft^J-y^"-* 
judgment,  and  thereupon  A.  prayed  a  mandamus  to  make  them  give  New.  Abr. 

judgment;  znd  it  was  granted,  Raym.  214.  Hill.  27  &  24  Car.  2.  535- ^' 

B.R.    Amhcrft's  Cafe.  rr/sh."! 

riff's  Court  in  London  t«  gl-ve^nal  judgment  upon  a  writ  of  Inqulty.  Ibid.  536. — 5<»  a  mandamus /o /^ 
l^^lif  of  Andovrr^  to  give  judgment  in  acaufethere  depending;  but  the  Court  in  this  cafe  required 
ta  affidavit  of  their  reuifal*  or  e)fe  it  (hould  be  prefumedy  tiiat  the  Court  would  do  right.  Ibid. 
f«  a  mandamus  to  the  corporation  of  Liverpool  to  bold  an  ajjemblyfor  doing  the  publick  bujinej's  g 
which  was  making  leafes.    ibid. 

2.  Debt  for  rent  in  the  Court  of  Cambridge,  where  upon  the  C  207  ] 
tndtnct  the  plaintif  was  nonfuited ;  the  defendant  had  judg-  ^J  ?*k"*^* 
mcntj  but  the  mayor  refufed  to  execute  the  fame,  taking  fecurity  ^theliifhop 
from  the  plaintiff  for  his  indemnity ;  whereon  a  mandamus  was  of  Ely  it 
moYcd  for,  or  tliat  the  mayor  fhould  (hew  caufe  why  he  (hould  ^*«  ^*|J  P^ 
not  execute  the  faid  judgment ;  but  the  Court  denied  the  mo-  thVttheUw 
tion,  feeing  he  had  a  legal  remedy,  viz.  a  writ  de  executione  had  been 
judicii  out  of  Chancery.  i%  Mod.  196.  Trin.  10  W.  3.  Wilkiita  ^^^^  ^^- 

T.Mitchell,  fince.Pafch 

II  Geo,  2.    I>o6br  Bentlcy'i  Cafe* 

S  3  (K)  To 


to;  fl^anoanttt^^t 


(K)  To  infprcc  doing  Things  rthting  to  Jujices  of 

Peace  &cc. 

fee  »  Show.  j.  A^  Andamus  was  granted  toju/lices  of  peace  U  ghe  judgment 
74.  Trin.  iVl  -^  ^  m^n's  cafc  upon  the  ftatute  for  releafe  ot  four 
i!  R*  Ae'  prifonersl  Comb.  203.  Pafch.  5  W,  &  M-  B.  R.  Trcvanni«>n'« 
King  V.      Cafe. 

Surry  Juf- 

fices.  S.  P.  but  fays,  the  Court  have  «lways  fince  rcfufed  to  mtermeddk  in  daat  a£t,  but  f«t 

liiem  to  their  audiu  querela. 

2.  Mandamus  to  inforce  a  conjlahle  to  return  a  nvarrant  for  le- 
yying  money  by  diftrefs  upon  the  aft  againft  deerftealers  was 
denied.  The  feflions  may  fine  him  \  and  ^f  a  mandamus  be 
granted,  and  he  difobey,  th^  Court  can  only  fine  hini  for  the 
contempt,  and  the  juftices  of  peace  may  do  it  as  well.  6  Mod. 
$3.  Mich.  2  Aiin.  B.  R.    Morley  v.  Staker. 

3.  Mandamus  TigTLxn^  juftices  of  peace  to  tffue  their  precept  to  w- 
^u'tre  of  a  force  upon  affidavits  of  a  forcible  entry  was  granted. 
6  Mod.  139.  Pafch.  3  Ann.  B.  R.  Goldfon  &  al,  Jufticips  of 
Ipfwich's  Cafe. 

6Mo^.  tiS.  ^,  A  dijffenting  minj/ler  having  qualified  himfelf  in  one  county 
And  favi  ^^movcd  afterwards  into  another,  and  kept  a  new  conventicle  iq 
that  then  that  countv,  fiippofing  that  he  need  not  qualify  himfelf  for  that 
<hey  moved  county.  The  juftices  convifted  him  notwithftanding  the  tolc- 
^us  ?or"thc  J^^^^^"  ^^  5  ^^  attornev  general  moved  for  an  attacliment  againft 
juiUces  to  the  juftices  \  but  that  oeing  denied,  he  moved  for  a  mandamus 
take  fecu-  to  permit  him  to  preach,  which  was  denied  alfq ;  for  ar  man- 
htm  not  d^imus  IS  always  to  do  fomething  in  execution  of  law,  but  this 
to  becom«  would  be  in  nature  qf  a  writ  de  non  molcftaudo.  2  Salk.  5721 
chargeable    Mich.  2  Ann.  B.  R.   The  King  V.  Peach. 

to    the   pa-  ^  ^ 

ri(h,  which  was  alfo  deny*d ;  for  that  matter  is  only  to  be  upon  complaint  ef  the  chvrch-wardeat 
and  overfeers  of  the  poor.  And  at  laft  they  moved  for  a  mahdamus  to  the  feflfons  to  ftate  the  fift 
^cially ;  but  it  was  denied ;  for  that  the  ftatute  excludes  all  others  from  examining  the  fa^.  And 
finally  they  moved  for  a  procedendo  to  a  ccrtrorari  already  brought  by  them  in  order  to  appeal  thi 
icffiooSy  which  wai  granted. 

5.  Mandamus  was  direfted  to  HxTztjuflices  of  peace  in  the 
f ouiitry  to  take  fecurityof  the  pcace^  in  regard  of  defendant's  grea^ 
age  and  the  great  diltance.  Gibbi  85.  Trin.  ^  &  3  Geo.  2, 
p.  R.  Lewis  y,  Lewis* 


(L)  To  inforce  doing  Things  relating  to  Manors. 

\^  tX^RIT  fliall  be  direSed  to  the  lord  of  a  manor  commanding 
:       bim  to  hold  Court  by  which  juitice  may  be  done  his  te- 

sunti} 


Rants;  pcrMountague  Ch.  J.  2  RolK  R.  lo),  Trin.  17  Jac, 
I^*  fi.  in  an  anonimous  Cafe. 

(M)  To  inforce  doing  Things  relating  to  iST^wc^/.  [  ao8  ] 

X.  ILfAndamus  lies  to  remove  a  nufance^  as  a  bowlkig-grcen,  or 
^  "^  a  mountebank's  llage  ;  but  by  Northey  fuch  a  writ  muft 
be  grounded  on  tbinie  record,  as  in  Jacob  Hall's  Cafe,  Mod.  76. 
it  was  prefentcd  by  the  grand  jury,  or  the  juftices  might  record 
it  on  their  view.  Comb,  giS2.  in  Cafe  of  the  King  v.  St.  John'^ 
Coilcgc  Cambridge. 

(N)  To  inforce  Things  to  be  done  relating  to 

Officers  of  Courts. 

l.A4['Andamus  tofwearont  into  the  office  of  one  of  the  eight  men 
of  Ogborne-courtf  he  being  elected  thereunto .  fed  per 
Curiam  it  was  denied,  hecaufe  it  did  not  appiar  what  the  <y[jice 
'waSy  that  the  Court  might  judge,  whether  it  was  for  fuch  an 
office  for  which  a  mandamus  would  lie.  Nelf.  Abr.  1 146, 
Mandamus  (A)  pi.  32.  cites  2  Mod.  316.  Anom 

2.  Mafldamus  to  the  dean  and  chapter  of  Weflminfer  to  admit 
Mr,  Ktiipe  to  ike  office  of  high  bailiff'upon  tne  nomination  of  the 
l)uke  of  Ormond,  who  is  high  flcward  j  it  was  objed^cd,  that  it 
is  the  dean  and  chapter,  and  not  the  high  (leward,  who  is  to  ap« 
point  a  perfon  to  this  office;  for  they  have  retorna  brevium,  and 
of  common  right  they  who  have  fuch  a  franchife  have  power  to 
appoint  an  officer  for  that  purpofe,  who  is  the  high  bailiff,  and 
when  he  is  admitted  is  called  ballivus  decani  &  capituali  &c. 
The  difpute  is  now  between  two  perfons,  wlicther  the  high 
fteward,  or  the  dean  and  chapter  are  to  put  in  the  high  bailift'j 
the  publick  juftice  of  the  nation  is  not  concerned  in  this  matter ; 
If  Mr.  Edwin  hath  any  prejudice,  he  may  bring  an  a£^ion  ;  fed 
per  Curiam,  fuch  a6tion  will  not  put  him  in  pofleffion,  fo  a  man- 
damus was  granted.  Nelf.  Abr,  1147.  Mandamus  (A)  pL  38, 
cites  4  Mod.  281.  Knipe  v.  Edwin. 

(Oj  7'o  inforce  doing  Thinpjs  relating  to  Poor  and 
Church^Rates^  Ta:ces  Gs?r,  and  Officers. 

i.'\4'Andamus  to  juftic^s  of  peace  to fignx  allow,  and  confirm  Itwasgrant* 
"^    •  poor  ratCj  but  adjurnatur  for  the  words  in  43  liliz.  *J*  q^^^^^ 

Ueonfnt.  Garth.  450-  Pafch.  10  W.  3-  B,  R.  The  King  v.  w  rdcns  of 
pcan  and  Chapter  of  Norwich.  Biftiopfgate 

*  v^AIdciman 

^cecher.  Mich.  7  Geo. — Ibid.  33^.  The  King  v.  Beecher. — And  9\{6  to  ptake  m  rarr,  where  one 
^ilfa  wants coatr;bi^9ofr<uni^chcr.  8  Mod.  34^.  Hi^ij^  ^x  Qco^  Tliel^ingv.  St.  Mtay's  la 
|f«dl>on>ugh. 

S4  2.  No 


2o8  ffl^andamutf. 

*  5  ^'  2'  No  mandamus  lies  to  overfccrs  of  the  poor  to  make  a  rtk 
King  V.  Ro-  '^  *  reimhtirfe  fonner  overfeers.  2  Salk.  531.  Hill  2  Annx. B-  R» 
thcihith  Pa-.  Tawiiey's  Cafe. 

riOi. — Itwas 

grautc-d  to  two  dlftinft  jurifdidions  to  make  a  poor  rate  for  rrllff.    Comb.  42a.  Hill.  9  W.  3.  B.  R. 

The  King  v.  Norwich &c. Ibid.  478.  Pafch.  10  W.  3.  B.  K. 

The  writ  is       j.  The  Court  upon  motion  granted  a  mandamus  to  iheam^ 
*  '    "^  ^    mifftovers  of  the  land  tax  for  Barnwell  to  tax  the  lands  there  eqttallj' 
C^209   ]  I J  jviod.  206.  pL  6.  Hill.  7  Ann.  B.  R.    The  Queen  and  the 
aman'damus  Commiffioners  of  the  Land  Tax  for  Barnwell. 

tctfi  not  a  proper  remedy  for  an  unequal  taxation ;  but  the  proper  remedy  is  by  appeal  to  the  cesu 
miflTioners ;  Sut^  perhaps  if  t\\GaJfeJfors  refuje  to  tax  any  pan ^  as  the  cafe  of  Sturbrid§e«fair  ii*  a 
tnandamus  liek.  The  writ  was  q^uaihed.  11  Mod.  254.  Mich.  S  Annas.  B.  R.  Dr.  BotierT. 
Corbet. 

4.  Tt  was  granted  to  a  juftice  of  the  peace  to  grant  a  vjarrant 
to  diflrain  for  a  poor  rate.  8  Mod.  lo.  Mich.  7  Geo.  Bifhopfgatc 
Church-wardens  v.  Beecher. 

5.  On  a  motion  for  a  mandamus  to  the  old  churcb-tvardens  t^ 
deliver  the  par  i/h  books  to  the  new  church-wardens  &c.  it  was  after- 
wards  fliewn  for  caufe  againft  the  motion  that  it  was  new,  and 
the  like  had  never  been  made  before  in  this  Court.  But  it  was 
infilled  on,  that  the  old  church-wardens  had  a  right  to  keep  the 
parifh  books,  and  fo  the  rule  was  difcharged  j  for  a  conteft  be- 
tween parifh  officers  which  of  them  ought  to  keep  the  books^ 

*muft  be  tryed  at  law  by  a  feigned  iiTue.     8  Mod.  98.  Mich. 
9  Geo.    The  King  v.  Street  and  Stroud. 

(P)  "To  whom  to  be  diredled. 

1.  TiTAndamus  was  granted  to  reftore  a  fexton,  and  it  was  di- 
*^^  rcfled  to  the  cht^rch-ivardens.  Vent.  153.  Mich.  23  Cat. 

2.  B.  R.  lie's  cafe. 

2.  Whether  a  mandamus  ought  to  be  direfled  to  the  mnyorani 
.  aldermen  of  London,  or  to  the  Court  of  the  mayor  and  aldermen  of 

London f  to  fwear  a  floertff^  where  the  cuftom  is  to  fwear  the 
fheriff  in  die  Court.  See  Skin.  64.  Mich.  34  Car.  2.  B-  R. 
Papilion  v.  Dubois. 

3.  A  mandamus  was  direfted  Jacobo  Courteen  majort  hailivis 
f5*  omnibus  principalibus  burgenfibtis  burgt  dc  Abingdon,  who  by 

'  the  conftitution  were  to  chufc  the  mayor  out  of  fuch  perfons  as 
Ihould  be  proposed  by  the  commonalty,  commanding  them  to 
choofe  accordingly  :  it  was  objefted  to  the  writ,  that  it  was  mif- 
direfttd ;  for  that  this  was  but  a  part  of  the  corporation, 
viz.  chief  bt/rgeJeSf  whereas  the  name  of  the  corporation  nvas 
mayor ^  bailiff's ^  and  burgejfes\  and  it  was  urged,  that  perfons 
conftituting  a  corporation  could  be  confidered,  but  in  one  of 
thcfe  two  capacities,  viz.  their  corporate  or  their  natural  5  and 
that  the  wTit  muft  direfied  to  them^  either  by  their  aames,  cr 


«s  a  corp6ration;  and  they  cited  Holfs  Cafe^  2  Jones  52.  in  •HoitCh.J. 
point.  Holt  Ch.  J.  faid,  that  cafe  was  not  law,  and  that  Ser-  [g'^fufficTcnt 
jcant  Pemberton,  Sir  William  Jones,  and  all  the  learned  part  of  to  be  direa- 
the  bar  wondered  at  the  refolution  :'  and  though  it  fliould  be  ^^  only  to 
true,  that  a  *  mandatory  writ  might  be  direfted  to  the  whole  ^3*^^^^  do 
corporation,  yet  it  could  not  be  necejfary  it  Jhould  he  dire^ed  to  the  thing  rc- 
more  than  thofcy  or  that  part  of  the  corporation  tiat  was  concerned  q'iJred  to  be 
in  the  execution  of  the  thing  required  \  for  it  is  not  in  the  power  of  therefore 
others  to  put  the  command  of  the  writ  in  execution,  and  the  where  a 
writ  was  held  good.     2  Salk.  699,  700.  Pafch.  12  W.  3.  B.  R.  mandamus 
The  King  v.  the  Mayor  &c.  of  Abingdon.  7:itl%t 

and  alder- 
mn  of  H.  to  admit  one  to  the  office  of  town-clerk,  it  was  obje^d  that  the  writ  was  ill  di« 
reded;  but  Holt  thought  the  word  ald-rmtn Jurplujagey  and  the  writ  well  enough;  but  Pow- 
ell J.  contnii  writs  ought  to  be  dire^ed  to  thofe,  and  to  thofe  only  that  are  to  obey  the  writ. 
How  will  people  know  who  are  to  obey  the  writ,  if  the  direfiion  is  iniignificant  or  immaterial  ?  If  a 
writ  l>e  direfted  to  a  coroner  and  (heritf  where  it  ought  to  be  to  one  only,  it  is  naught  :  Powys  and 
Could  ju/lices  agreed,  and  the  writ  was  qualhed.  2  Salk.  701.  Trin.  4  Amue  B.  R.  The  Q«eea 
v.  Mayor  of  Hereford. 

4.  A  mandamus  was  direfted  to  the  mayor ^  aldermen  and  com^' 
monalty  of  R.  who  returned  themfelves  to  be  incorporated  by  the. 
name  of  mayor y  burgejfes  and  commonalty.  The  Court  held  the  writ 
naught,  becaufe  it  was  direfted  to  the  corporation  by  a  wrong  [   210  ] 
name.    2  Salk.  433.  Pafch.  12  W.  3.  B.  R.   The  King  v.  the 

Mayor  &c.  of  Rippon. 

5.  A  mandamus  .may  be  dire£led  to  a  corporation  by  the  name 
of  a  corporation^  or  to  thofe  who  have  power  of  removal  \  per 
rowell  J.  Holt's  Rep.  45 1.  Hill.  8  Annae.  The  Queen  v.  Mayor 
&c.  of  Gloucefter. 

(Q^)  How  to  be  brought  I  Jointly^  or  not  &c. 

I.   'piV E  perjons  cannot  have  one  writ  of  mandamus  to  be  re-  it  Mod. 

**    (tored,  tor  though  the  end  of  the  writ  is  to  do  juftice,  li%^^'  ^[ 

yet  the  foundation  is  the  wrong  in  turning  them  out,  and  the  /e^eraj  per- 

tuming  out  of  one  is  not  the  turning  out  of  another ;  nor  can  feveral  fonsbc/W«i 

perfons  join  in  an  aftion  on  the  cafe  for  a  falfe  return  j  per  *"  *  *?w**5' 

Holt  Ch.  J.    2  Salk.  433.  Mich.  12  W.  3.  B.  R.    The  Cafe  "^  Hiu!' 

of  Andover.  loGeo.The 

King  V.  the 
Major  of  Kisgfton  upon  Hull.— 5  Mod.  11.  Mich.  6.  W.  &  M.    The  King  ▼.  Chefter  City« 


(R)  Returns^  Good  or  not.    In  GeneraU 

I.  'T'H  O'  a  return  be  infufficienty  yet  if  it  appears  to  the  Courts 
^  tha^  the  party  has  no  caufe  to  be  reftored,  the  Court  will 
not  reftore  him ;  per  Twifden  J.  to  which  the  Court  agreed. 
Sid.  14.  Mich.  1 2  Car.  2.  B.  R.  The  King  v.  Tiddcrley.— An4 
to  he  {aid  it  was  ruled  in  Winchefter's  Cafe. 

3  a-  A 


21  o  fl^Bamuis. 

%  LatPT.  2.  A  mandamus  to  reflore  an  attorney  to  his  liberty  of  pradifin^ 

10J4.  S.  C.  jjj  j^  Court  within  the  county  palatine  of  Chefter  was  returned^ 
that  the  Court  was  hoiden  before  the  chamberlain,  vtc^ 
chamberlain,  baron  or  the  deputy  of  the  baron,  and  that  at  a 
Court  before  the  baron's  deputy  hefpoke  contemptuous  njDords  of 
him,  whereupon  he  fufpended  him  from  his  pra£^ice,  &  quod 
non  aliter  amotus  fuit ;  upon  exceptions  offered  to  the  return, 
'  the  Court  held  it  good  caufe  of  fufpenQon,  and  ordered  a  fub> 

miflion  to  him  who  received  the  affront  in  open  Court  before  he 
ihould  be  rcftored.  Vent.  331.  Trin.  30  Car.  2.  B.  R,  Parker's 
Cafe. 
Cartk.  170.  3.  Mandamus  was  awarded  to  reftore  Dr.  L.  to  the  office  of 
—I- A  M.  archdeacon  of  Salifbury,  and  returned  quod  non  fuit  debite  eleBw ; 
Ca<c  s.  c.  ^iid  argued  to  be  bad,  becaufe  a  negative  pregnant,  but  it  ought 
woA  P.  hut  to  be  non  fuit  eledius,  ut  dicitur.  i  Sid.  209.  210.  but  per 
had  been  ^^  ^^^'  ^'  ^^  good  J  for  the  writ  recites  licet  fuit  debite  eleBus^  and 
iri/<riohare  the  rctum  is  ^  dire£t  anfwer,  and  fo  held  at  the  end  of  the 
Bade  a  ge.  cafe  reported  by  Siderfin.    12  RJod.  2.  Mich.  2  W.  &  M.  The 

neral  return    j^j        ^    Lambert. 
T«.   nun-  o 

^am  fuit  cleftus  in  ofHcium,  'witboMt  faying  dehite.-^*  Non  fuit  thEhtt  is  a  g«od  rehirn  (o  a  ma»» 
damus ;  but  tofet  forth  that  a  bui^efs  is  pr^feQus  ^juratui^  which  is  no  more  than  that  he  is  pre- 
ferred and  fworn  to  that  office,  is  not  good,     ii  Mod.  174.  Pafch.  7  Anns.  B.  R.      TheQucta  v. 

Corporation  of  Cornwal. "^  S.  P.  and  a  Cafe  was  over- ruled  that  had  been  adjudged  cuntraiy* 

Gibb.  195.  HilK  4  Geo.  2.  B.  R.    The  King  v.  Ward. 

4.  To  a  mandamus  to  reftore  A.  to  the  office  of  commox^ 
council-man  of  the  city  of  Briltol  3  articles  were  returned  j  and 
to  the  firft  article  it  was  obje£tcd  that  it  was  infufficicnt,  the 
matter  therein  contained  being  no  ground  for  a  disfranchife- 
ment,  or  if  it  was,  it  is  not  fufficiently  alleged ;  for  it  is  only 
faid  that  A.  wrote  fuch  a  letter^  but  not  that  it  was  ever  publiihedji 
and  the  writing  only  if  never  publiihed  cannot  be  any  fcandal; 
and  to  the  fecond  it  was  obje(^ed  that  it  was  altogether  uncer* 
tain  it  being  only  alleged,  that  he  threatned  the  mayor  and  alder^ 

£  211  ]  men^  and  it  does  not  appear  by  the  return  that  there  are  any  al- 
dermen in  Briftol,  or  that  he  ufed  any  particular  force  \  and  as 
to  the  third,  that  it  is  very  trivial ;  for  nothing  is  pretended  by 
it,  but  a  requeji  made  by  A.  to  bring  the  common  councH  book  before 
the  lord  lieutenant  ea  intentione  iffc.  which  was  never  granted  9 
and  for  ought  that  appears  to  the  contrary ^i  this  requeft  might 
have  been  made  by  the  majority  of  the  common  council  5  then 
it  was  infifted  that  there  cannot  be  any  caufe  to  disfrmnchifi  a 
membeir  of  a  corporation j  unlefs  it  be^cr  a  thing  done  which  works 
to  the  deJlruElkn  of  the  ^^^^  corporate,  or  to  the  deftruclion  of  tht 
liberties  and  privileges  thereof,  and  not  any  peifonal  offence 
from  one  member  to  another,  and  of  that  opinion  was  the 
whole  Court  whereupon  A.  had  a  peremptory  mandamus  to 
reftore  him,  the  caufes  returned  being  altogether  infuffidcnt  to 
remove  him.  Carth.  173.  to  176.  Hill,  2  &  3  W.  &  M.  B.  R. 
^ir  Thomas  Earl's  Cafe. 

5.  The  rul6  that  a//  the  matter  aint caned  in  the  tetum  is  t9  he 

takm 


"  \' 


Uhn  Mt  irue^  will  not  hold  where  it  appears  judicially  to  the 
Court  to  be  falfe ;  per  Cur.  Skin.  2p4«  Trin.  3  W.  &  M.  B.  R, 
The  King  v.  City  of  London  in  Sir  William  Smith's  Cafe. 

6.  Nothing  is  to  be  intended  in  the  return  to  a  mandamus;  per 
HoJt  Ch.  J.  Show.  a8a.  Mich.  3  W.  &  M.  in  Cafe  of  the  King 
n.  Evans. 

7.  A  charter  had  thefillcnving  clauje^  viz.  That  any  officer  to  he 
ihofen  {jCf .  non  dintius  remanebit  in  officio  fa*r.  quam  infra  burgum 
prti.  vel  Ubertat.  ^  franchefias  inde  cum  tota  familid  tnhabjtaUt 
Ac.  A.  was  a  foreigner  and  was  chofen  one  of  the  common  council 
(out  of  which  the  bailiff  muft  be  chofen)  and  afterwards  was 
phofen  bailiff  but  being  refufed  to  be  fwom  brought  a  manda- 
mus to  be  fworn  and  admitted  bailiiF;  per  Holt  Ch.  J.  the  de- 
fendant ought  to  have  returned  this  fpecial  matter  and  not  (as  he 
had  done)  non  fuit  eledus:  Cartb.  227.  Pafch.  4  W.  &  M. 
p.  R.    Vaughan  v.  Lewis.  ^ 

8.  In  cafe  of  a  mandamus  to  a  corporation  it  is  ufual  for  the  la^J^^Xal 
najor  toftgn  iV,  though  not  legally  neceffary,  therefore  let  him  is  ncccffary, 
fign  itf  per  Holt.  Comb.  324.  Pafch.  7  W.  3.  B,  R.  The  King  but  for  faifc 
▼.  Mayor  &c.  of  Colchefter.  ZTilt' 

tfaioftrhe  corporation  or  the  procurer;  per  Holt  Ch.  J.  Comb.  412.  Hill.  9  W.  3.  B.  R.  L)i« 
llefton  T.  Mayor  of  Exeter.— •  S.  C.  and  P.  12  Mod.  Iz6.  For  before  the  ftatutc  of  York,  the  flic- 
rif  need  not  have  fet  hi$  hand  to  any  returo. 

9.  A  mandamus  was  direfted  majori,   ballivis  &  omnibus  Carth.499. 

!)rincip2libus  burgenfibus  burgi  de  A.  (except  R.  and  S.)  (etting  fo7*!f^'"' 
brth  the  conftitution  and  that  R»  and  S.  were  capital  burgejfes  return  to  a 
phofcn  by  the  commonalty  to  fland  and  ferve  for  mayor  for  the  mandamus 
cnfuing  year ;  and  that  they  were  to  choofe  one  of  them,  ideo  ^^J^lTjJ^ 
they  were  commanded  to  eleft  one  of  tlicm  accordingly ;  they  ^tainty,  the 
returned  the  Jiatute  1 3  Car.  2.  fejf.  2.  cap.  I.  and   that  within  20  law  ailowi 
years,  prox.  poft.  2  March  1663.  R.  and  S.  fuerunt  eledli  bur-  ^^'j  *aiatA« 
genfes  principales,  and  within  a  year  before  their  eleEHon  had  not  re^  party  may 
ceived  the  facrament^  per  quod  eleBio  eorum  vacua  devenit  i^  non  bave  fufl^ri- 
funt  principales  burgenfes ;  and   this   return  was  held  naught :  hi«"laion^ 
ift.  The  Court  coniidered  it  without  the  laft  words,  (et  non)  upon,  if 
&c.  and  as  to  that  the  Ch.  J.  faid,  the  writ fuppofes  them  to  be  falfe;  but r« 
hrgejfesy  and  fo  the  Court  muft  intend  them,  and  this  is  not  an-  ^^jT^/^ 
fwcrcd  by  the  fpecial  matter  of  the  return,  which  (hews  only  kno^v  what 
that  he  was  once  cie£led,  and  that  was  a  void  eleftion ;  whereas  j^fg^tf^tt  u 
he  might  qualify  himfelf  and  be  chofen  again,  and  here  is  no-  f/Yncafc'it   * 
thing  to  exclude  the  intendment  of  a  fubfequent  eleftion,  which  were  demur- 
is  according  to  the  fuppofal  of  the  writ.     2dly.  The  Court  con-  "d  upon, 
fidercd  it  with  the  laft  words,  and  held  the  (et  non  funt  prin-  i"j^^"/J^ 
cipaP  burgenfes  &c.)  to  be  only  part  of  the  conclufion  or  in*  hrifed  by 
fercnce ;  and  the  Ch.  J.  faid,  the  law  requires  the  ihoft  exa£t  *  pUading^ 
certainty  in  thefe  cafes  ^  becaufe  the  party  cannot  traverfe  nor  Jfj^  ^^\z 
interplead,  and  it  is  not  enough  to  offer  a  matter,  fo  that  th^  Mod.  401. 

Erty  may  be  able  to  falfify  it  in  an  adion;  but  the  matter  muft  Pafch.  la 
fo  alleged  that  tjic  Court  may  be  aUc  to  judge  of  it  and  deter-  J^'^-^  '^ 
"•''a       "'*'  .     -  •  f'  mine,    '^  ' 


ti2  ^atsDamujer. 

dc  ^n«-  mine;  whether  it  be  a  fufEcient  caufe,  or  not;  if  the  matter  fct 
turni  are'to  ^^^^  *"  ^^^^  return,  had  been  fo  alleged  in  a  plea  in  bar,  the 
he  kept  to  plaintiff  might  have  replied  a  fubfequent  cleftion  j  ergo,  thi» 
the  fame  retum  is  incertain ;  for  there  might  have  been  a  fubfequent 
jJ^fL  elcftion-  2  Salk.  432,  433.  Pafch.  12  W.  3.  B.  R,  The  King 
9>f«/f*.ao.  ▼•  the  Mayor  &c.  of  Abingdon. 

as  bffore. — 

10  idod,  loS.  Mich.  1 1  Aniue.  B.  R.  in  Cafe  of  the  Queen  v.  Mayor  &c.  of  Pomfret. . 

10.  If  a  mandamus,  alias  &  pluries  be  iflued,  a  return  in 
ftriftnefs  ought  to  be  to  the  pluries ;  becaufe  the  party  is  in 
fome  fort  of  contempt  for  difobeying  the  two  firft  writs  \  yet  if 
there  be  no  damage  to  tlie  party  a  return  to  the  original  manda- 
mus may  be  hied.  11  Mod.  265.  pi.  4.  Hill.  8  Annae.  fi.  R. 
Anon. 

11.  To  the  return  of  a  mandamus  to  refiore  H.  to  the  office  of 
/tfw/i  ^/fri  two  exceptions  were  taken  ;  ill.  That  they  faid  that 
fuch  a  year  of  ^teen  Elizabeth^  and  long  before  they  nvere  a  corpora^ 
tion  \  and  fo  did  not  int'tle  themfelves  by  prefcription,  which  is 
ever  time  out  of  mind.  2dly.  It  is  not  returned  that  the  town 
clerk  was  af^ually  chofen  annually,  but  only  that  be  war  annuatim 
eligibiliSf  whereas  time  and  ufage  are  necefTary  to  prefcription* 
The  firil  exception  was  difallowcd,  becaufe  it  was  only  failing 
in  matter  of  furplufage ;  but  the  Court  held  the  fecond  excep- 
tion good ;  for  the  office  of  town  clerk  is  an  office  for  life,  uu- 
lefs  retrained  by  charter  or  prefcription  which  ought  to  be  (hewn 
upon  the  return,  but  this  is  not  done ;  befides,  though  he  be 
annuatim  eligibilis,  he  may  continue  town  clerk,  and  will  do 
fo  till  they  choofe  another ;  out  this  does  not  appear  to  be  done, 
the  exception  therefore  is  good  for  both  reafons.  If  the  return 
tad  been  eJigihilis  pro  uno  anno  tantum  his  office  would  have  ex- 
pired at  the  end  of  the  year,  whether  they  had  chofcn  another 
or  not,  but  otherwife  as  this  retum  is.  10  Mod.  146.  Hill. 
1 1  Anpae.  B.  R.    The  Queen  v.  th.e  Corporation  of  Durham. 

12.  A  r^/>w^«o/// and  contradiclory  return  is  naught.  10  Mod. 
107.  Mich.  II  Anns.  B.  R.  The  Queen  v.  Mayor  &c.  of 
Pomfret. 

•  «id.  at6.        13.  It  is  no  good  return  that  the  office  is  full  of  another  per fon  f 
?^^^'*        for  a  mandamus  *  gives  no  right,  it  only  puts  the  party  in  a  way 
to  bring  his  adlion  and  try  his  right.  Gibb.  195.  Hill.  4  Geo.  2* 
B.  R.   The  King  r.  Ward. 

14.  Upon  a  mandamus  for  a  deputy  regifter  of  the  Spiritual 
Court  it  was  returned,  that  there  was  a  contefl  before  the 
delegates  for  this  office  not  yet  determined^  and  for  that  reafon  that 
the  delegates  had  inhibited  the  defendant  not  to  admit  any  perfoQ 
whatfoever  to  the  faid  office,  before  the  faid  fuit  was  determin- 
cd;  but  the  return  was  held  not  good.  Gibb.  195.  HiiL 
4  Geo.  2.  B.  R.  The  King  v.  Ward. 


(S)Rc 
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(S)  Return.     By  whom  it  mud  be,  or'  may  be 

made,  ami  when. 

« 

I.  A  Mandamus  was  granted  to  the  mayor  &c.  of  Norwich ; 
^  it  was  moved,  that  thefenfi  of  the  major  dvff&edfrom  tht 
majority  of  the  corporation^  and  that  he  would  execute  the  ivrit^ 
whereas  the  corporation  'Uf  ere  for  returning  an  (xcufe  &c.  And  they 
prayed,  that  the  mayor  might  be  ordered  to  deliver  the  writ  to 
the  reft  of  the  corporation  ;  fed  non  allocatur ;  for  he  is  the  head  ' 

and  principal,  and  take  your  courfe  againft  him.    2  Salk.  432. 
Hill.  1 1  W.  3.  B.  R.    The  King  v.  the  Mayor  &c.  of  Norwich. 

2.  Mandamus  was  to  the  mayor^  bailiff's^  and  hurgejfes^  of  the  If  the  tt^ 
town  of  Abingdon  \  the  mayor  made  a  return^  and    brought  it  ^^^  of  a 
into  the  Crown-office,  intending  to  move  to  have  it  filed;  and  [213   3 
now  a  motion  was  made  to  ftay  the  filing  of  it,  upon  fuggeftion,  mandtmus 
that  this  return  was  made  by  the  mayor,  a7id  minor  part  of  the  /^y^^^ 
bailiff  and  burgejfesy  and  againft  the  confent  of  the  greater  num-  cpurt  can- 
ber,  who-would  have  obeyed  the  writ,  and  therefore  they  prayed  notrefufieit, 
they  might  difavow  this  return  and  put  in  another.    And  per  JhcVrindpil 
Holt  Ch.  J.  where  a  writ  is  direfted  to  a  fingle  officer,  as  a  flie-  officer  to 
rifF^  and  a  return  is  made  by  a  ftranger  without  his  privity,  he  w*iom  it  if 
may  any  time  that  term,  wherein  the  writ  is  returned,  come  in  q^^^  '  ^ 
and  difavow  it,  but  not  after  the  term.     Dy.  182.    But  in  this  Midi,  n 
cafe,  where  the  writ  is  direfted  to  feveral,  and  the  mayor,  who  ^-  3'  B.  R. 
IS  the  moft  principal  and  proper  pcrfon,  returns  and  brings  in  y^binidon 
the  writ,  it  is  not  fit  that  we  fhould  examine  upon  affidavits,  town.— 
whether  there  was  the  confent  of  the  majority  :  we  will  take  it,  R«tura 
and  leave  you  to  puniih  the  mayor  for  this  mifdemeanor  if  he  ^yytlt^anr 
be  guilty ;  for  it  is  a  great  crime,  which  will  not  only  merit  a  ^uub  the 
heavy  fine,  but  a  peremptory  mandamus  will  be  granted,  if  the  confent  of 
return  be  falfified.     If- they  were  all  equal  parties,  this  might  be  1^'^*^°,']^^ 
another  cafe  :  the  return  was  filed,  and  at  Ithe  fame  time  leave  corporation. 
was  given  to  file  an  information  againft  the  mayor.    2  Salk.  >*  Mod- 
431.  Mich.  II  W.  3.  B.  R,    The  King  v.  the  Mayor  &c.  of  ^fw'^l'*^ 
Abingdon.  The  King  v. 

'  the  Borough 
9f  Abingdoo.  ■  ■  Mandamui  direAed  to  the  mayor  and  burgeifesy  but  returned  onl7  by  the  mayor 
it  good.    Comb.  41.  Hill.  2&  3  Jac.  2.  B.  R.    Powell  v.  Price. 

3.  9  Anna,  cap*  20.  yi  I.  Where  any  writ  of  mandamus  fhall 
iffue  to  admit  or  rejlore  any  burgeffes  or  officers  of  corporations y  fuch 
perfonsy  Hvho  by  law  are  required  to  make  return^  fhall  make  their 
return  to  thefirfl  nurit  of  mandamus. 

S.  6.  It  fhall  be  lawful  for  the  ^eens  bench^  courts  offeffions  J"   "f<« 
rf  counties  palatine^   or  the  grand  fef/ions  in  WaleSj  to  allow  to  not"withiii 
fiich  perfonsj  to  whom  any  writ  of  mandamus  fhall  be  direffed,  or  to  this  ftatutc. . 
tbeperjoru  who  Jball profecute  the  fame ^  fuch  convenient  time  to  make  a  ™i«  «»! 

a  return^ 


«r3 


H^antMimuier. 


•w*'  ^       m  return^  rephy  rejoin^   or  demur^  as  td  the  faii  Courts  Stall 

Bade    for        r^^^    -n         •*'•;.  "^  -^ 

the  return  of  y^^/'f/^- 

a  maDdamus  at  a  day  certaio.  Cilh.  4.  Mich«  i  Geo.  f .  B.  R.  The  King  t.  the  Raflia  Cea« 
pany. — A  rule  was  made,  that  where  a  maodamufl  wetttahve  40  miles^  the  refaiv'  flail  Aetxkak 
I  j^  (dajSf  and  tnicf r  trnJer  40  miles  8  days  at  leaft.     1 1  Mod .  64.  Mich.  4  Ann.  B.  tL  Anon. 

4.  1 1  Geo.  t .  r^y/.  4.7!  9*  Where  any  writ  of  mandamus  Jhalltjfui 
out  of  ike  JChg^s  Bench  f  in  any  of  the  cafes  mentioned  in  this  ady  ttt 
perjmsy  to  whom  fucb  writJbaU  be  direBtdy  Jball  make  their  return 
to  the  firft  writ. 

(T)  Return  traverfedy  and  of  taking  Ifluc  on  it* 

SMod.  T01.     !•  p  Anna.  A  S  often  as  any  mandetmus  fhall  iffue  out  of  tli 


in  Cafe  of 


jn 


cap,  10*  f  2.        King's  Bench  isfe.  and  a  return  Jhall  he  madcy  it 

Mxynr^tc'  fi^^^  ^^  lawful  for  the  perfons  fuing  fucb  mandamus  to  plead  tOy  or 

•f  CarMc.  traverfe  ally  or  any  material  fa^s  contained  in  the  return  to  whiclf 

the  perfons  making  return  Jhall  reply  y  take  ijfucy  or  demur  ;  and  fucb 

proceedings  /ball  be  had  therein y  as  might  have  been  had^  if  the  per* 

fons  fuing  fuch  writ  had  brought  their  aBion  on  the  cafe  for  a  falje 

return ;  and  if  iffue  Jhall  be  joined  on  fuch  proceedings  j  the  peifons 

fuing  fuch  writ  may  try  the  fame  in  fuch  place  as  an  iffiie  joined  in 

fuch  a£lion  on  the  cafe  might  have  been  tried* 

C  a»4  ]  (U)  Return.     ///  or  falfe^  or  m  Returns^     How 

pufiifhed* 

i.  T  N  cafe  of  ^  itiandamus  out  of  Chancety,  no  attachment  lid 
"*•  for  not  returning  it  'till  the pluriesy  becaufc  that  is  in  natord 
of  an  adion  to  recover  damages  for  the  delay ;  btrt  upon  % 
a  mandamus  out  of  this  Court,  the  firft  writ  ought  to  be  re-> 
turned  \  yet  an  attachment  is  never  granted  without  a  peremptory 
rule  to  retufyf  the  writ,  aiid  then  it  goes  for  the  contempt.  Ana 
a  peremptory  rule  was  made.  2  SaJk.  429*  HiU.  9  W.  3.  B.  R; 
Mayor  of  Coventry's  Cafe* 

2.  A  mandamus  was  rettimed,  and  there  was  neither  the 

tand  of  the  mayor,  or  feal  of  the  corporation  to  it ;  atfd  per 

Cur.  it  is  well  enough  without  it ;  befoFe  the  ftatute  of  Tork^ 

Ihe  flierifFnced  not  hare  fet  his  hand  to  any  fetnrn.    If  the  re-* 

f  am  be  falfe,  you  may  bring  your  action  agaifjfl  the  whole  holly 

politicky  for  making  a  falfe  return,  andagainil  ^  peculiar  perfon for 

procuring  a  falfe  return.     12  Mod.*  126.  Trm.  9  W.  3.  Lydftoir 

V.  Mayor  and  Bailiffs  of  Exeter. 

Utfrh^OoHf      3.  If  an  officer  make  an  illegal  return,  he  fliall  be  amerced^ 

^'de   and    ^      ^^  ^^^  "^^  allow  him  to  quajh  the  ill  return  and  make  another e 

pwpofely  to  dnd  if  upon  difallowance  of  one  return,  he  makes  afeeond  bad^ 

avoid  the     an  attachment  (hall  gO)  per  Holt  Ch.  J.    12  Mod.  410^  Triiu 

ihl'^:^     '2W.3.    Anon. 

•n  ituchmCAt  (hall  fo.   8  Mod.  3  36.  Mkh.  1 1  Geo.  Th6  Kio|  T«  RobiBlao« 

4*  Ill« 
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4.  Information  againft  the  defendant,  late  major  of  the  Bath^ 
for  zfalfe  return  to  a  mandamus  for  elefting  a  town  clerk  in  the 
room  of  Buflicl  ^  the  return  waSy  that  before  the  coming  of  the 
fvrit  J»  S,  tad  been  duly  chofen  and  /worn  into  the  office ;  it  ap- 
peared upon  evidence  at  the  trial,  that  the  right  of  ele£):ion  was 
in. 30  of  the  common  councilmen,  that  they  were  fummonedby 
the  mayor,  and  that  28  did  meet  >  that  there  were  3  candidates; 
that  one  of  them  had  2  votes,  and  another  had  1 3  votes,  and 
that  die  3d  had  the  mayor  and  1 2  more  votes  for  him  ;  and  that 
the  mayor  pretending  he  had  a  cafiing^vote  declared  his  man  duly 
chofen,  and  at  another  Court  fwore  him ;  it  was  ruled  by  Holt 
CL  J.  that  the  copy  of  the  writ,  and  return  of  it  in  the  Crown- 
office,  is  fufficient  evidence  to  prove  this  to  be  the  mayor's  re- 
turn; that  though  it  is  requifite  to  deliver   the  writ  to  the 
mayor,  as  being  the  head  of  the  corporation,  yet  it  is  not  ne- 
ceflary  to  prove  the  delivery  of  it  to  him,  no  more  than  it  is  to 
prove  the  delivery  of  a  writ  to  the  iherifT;  that  the  mayor  or 
anj  other  officer  of  a  corporation,  hath  of  common  right  no 
catting  vote ;  it  is  true  fuch  a  thing  may  be  either  by  prefcription 
or  charter;  that  if  there  is  an  equality  of  votes,  and  they  can- 
not agree,  they  muft  be  brought  up  in  contempt,  and  be  com- 
mitted till  they  do  agree,  that  is  till  a  majority  do  agree ;  that 
aa  adion  for  a  falfe  return  may  be  brought  againft  all  the  cor- 
poration, or  any  particular  member  thereof.    The  mayor  was 
found  euilty-     Nelf.  Abr.  1155.    Mandamus  (D)  pL   13.  cites 
Mod.  Cafes  152.  The  Queen  v.  Chapman. 

5.  9  Anna,  cap*  2©.  J-  "i*  V  dajnages  be  recovered  by  virtue  of 
ibis  ahy  againft  any  perfons  making  a  falfe  isfc.  return  to  the  writ^ 
tbeyJbaU  not  be  liable  to  befued  in  any  other  aBion  for  making  fueb 
return. 

6.  Where  a  mandamus  was  direded  to  the  church^wardens 
of  W.  to  reftore  A.  to  xiiQ  office  of  fexton^  and  ferved  upon  the 
late  church-wardens  after  their  office  was  expired,  and  a  rule 
being  made  to  {hew  caufe  why  an  attachment  ihould  not  go,  for 
not  obeying  the  mandamus,  and  the  whole  matter  being  dif- 
dofcd  by  affidavit,  the  Court  allowed  as  a  good  reafon  for  their 
not  returning  the  writ,  that  they^  at  the  time  of  the  writ  delivered 
to  them,  ivere  not  church^wardens.  3  New.  Abr.  541.  cites 
Trin.  5  Geo.  ^.    The  King  v.  Wrexham  Church-wardens. 

7.  If  an  attachment  iffues  for  not  returning  a  mandamus,  and  • 
^fieriffy^  who  is  to  ferve  the  procefs,  makes  bail  therciipon, 

dus  is  Tuck  a  mifdemeanor,  for  which  an  attachment  will  be  P  21c  1 
granted  againft  him ;  for  thefe  are  not  like  attachments  in  Chan- 
cery for  want  of  an  anfwer,  which  are  only  as  attachments  of 
pn>cefg»  but  are  writs  on  contempt,  in  nature  of  executions, 
and  fo  not  bailable  by  the  ftieriK  3  New.  Abr.  542.  Mich. 
9  Geo*  2«  The  Eing«  r.-BaikerviUey  iheriff  of  Shropihire. 


(W)  P^- 
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(W)   Peremptory  Mandamus;    granted    in  wtat 

Cafes. 

!•  liTAndamus  to  reftore  Shaw  to  the  phcc  of  one  of  the  bur- 
gefles  of  Wilton,  and  after  argument  on  both  fides  a 
peremptory  mandamus  was  granted ;  becaufe  the  crime  for 
which  they  removed  him,  ivas  not  ivell  alleged  in  the  return, 
12  Mod.  in.  Hill.  8  W.  3.    The  King  v.  Shaw. 

2.  An  aition  was  brought  for  jijhl/e  retttrn,  and  a  verJiFl  was 

for  the  plaintiffs  and  a  peremptory  mandamus  was  moved  for  and 

oppofed,  becaufe  rt  was  a  hard  vcrdift  &c.  And  per  Holt  Ch.  J. 

when  an  aclion  is  brought  for  a  falfe  return,  and  that  is  falfi- 

fied,  we  cannot  refufc  a  peremptory  mandamus.    Sed  nota,  this 

motion  cannot  he  made  till  4  days  are  pad  after  the  return  of  the 

pofea :  becaufe  the  defendant  has  fo  long  to  move  in  the  arreft 

of  judgment.     2  Salk.  430,431.  Trin.   11  W.  3.  B.  R.  Buddy 

V.  Palmer.— Pafch.  12  W.  3.  B.  R.    The  Cafe  of  thcatyof 

Exeter. 

^oif  awr//       2^  A  hill  of  exceptions  being  mentioned  in  time  or  not  is  no 

beciibrought  ^^^^^  ^^  ^^P  ^  peremptory  mandamus.     But  if  a  motion  for  a 

it  would  not  new  trial  had  been  made,  it  would  have  hinder'd  it,  and  a  new 

ftay  the  pc-  £^^1  would  have  been  granted  for  refufing  evidence.     1 1  Mod« 

T/dtlL..    1 7  J-  Trin.  7  Ann.  B.  R     Wright  v.  Sharp. 

Mod.  175.  Trin.  7  Ann.  B.  R.  in  Cafe  of  Wright  v.  Sharp. 

See  (A)  pi.  4.  p  Anna,  cap,  20./  2.  ena£ts,  That  where  any  mandamus 
'nd  a""  r  /^^^^  if"^  ^°  admit  or  rejlore  any  hurgejfes  l^c.  and  a  return  fiaU  he 
of  Dublin  made^  and  a  verdict  he  found  for  the  perfons  juing  fuch  mandamus y  or 
V,  DowgatL  judgment  he  given  for  tkem^  a  peremptory  mandamus  fhall  be  granted 
without  delay  ^  as  if  fuch  return  had  been  adjudged  infufficient. 


(X)  Exceptions  to  the  Writ,  and  at  what  Time. 

1.  /^ASE  &c.  in  C.  B.  upon  a  falfe  return  of  a  mandamus,  and 
^  upon  a  demurrer  to  the  declaration  thcptainti^hadjudg* 
mcnty  and  the  Court  of  B.  R.  was  moved  for  a  peremptory  nurn^ 
damusj  but  it  was  denied ;  for,  per  Holt  Ch.  J.  every  manda- 
mus recites  thefaBprout  nobis  conflat  per  recordum  ;  and  afk'd,how 
can  we  fay  that  in  this  cafe  we  cannot  take  notice  of  the  records 
in  C.  B.  And  faid,  that  they  might  have  brought  their  adiion  in 
B.  R.  2  Salk.  428.  Mich.  8  W.  3.  B.  R.  Anon, 
f  Mod.  3x4.       2.  Upon  a' motion  to  (hew  caufe  why  an  attachment  (hall  not 

^:  C> go  for  not  making  a  return  to  an  alias  mandamus,  it  was  excepted 

Town-clerk  '^  ^^^  writ,  becaufe  the  claufe  (vet  caufam  nMsfignificttts)  if 
of  Notting.  omitted f  and  fo  it  is  a  peremptory  writ  without  the  liberty  of  be- 
htm'i  Cafe,  ing  heard }  and  for  this  caufe  they  would  have  excepted  to  die 

¥rrit> 


writ,  but  the  Court  would  riot  allow  it,  zndfaid  that  tiey  might 
make  a  return^  and  then  except  to  the  writ ;  for  they  have  nothing 
before  them  *till  a  return  j  and  fo  they  direfted  in  the  cafe  of 
St.  John's  College  in  Cambridge,  and  tho'  no  piuries  had 
ifu^d  m  this  cafe,  yet  per  Cur.  in  extraordinary  cafes j  where  they 
arc  fatisfied  of  the  irregularity  and  diforder  of  the  place,  they 
would  require  a-  return  to  an  alias.  And  after,  the  Court  or- 
dered them  to  take  a  piuries  with  the  ufual  claufe,  and  dif-  [  2 16  3 
charged  the  rule,  and  gave  time  to  make  the  return.  Skin.  66g. 
Mich.  8  W.  3.  B.  R.   The  King  v.  Owen. 

3.  Mandamus  to  the  jufticcs  in  fcflions  in  the  county  of  W.  to 
admit  one  Peat  to  the  oath  of  allegiance,  dnd  to  fubfcribc  the 
dcclaradon  according  to  the  ad  of  toleration  in  order  to  qualify 
him  to  teach  in  a  diffenting  congregation ^  and  it  was  granted ;  he 
*ught  tofuggejl  ^vhatever  is  necejfary  to  intitle  him  to  be  admitted ^  and 
if  that  be  not  done,  or  if  it  is  falfe,  it  will  be  good  matter  to  re- 
turn on  the  mandamus.  Nclf.  Abr.  1 148.  Mandamus  (A)  pL  46* 
cites  Mod.  Cafes  3 10.  Peat's  Cafe. 

(Y)  yuJgment.    And  what  fliall  be  recovered. 

I.  gAnn,  r^.rpNafls,  That  if  on  a  return  to  a  writ  of  manda'- 
20.  yi  2.      "^  mus  a  verdin  be  found  for  the  perfons  fuing  the 
nuindamuSj  or  judgment  be  given  for  tkem^  they  fh all  recover  their  ' 

damages  and  cofts  to  be  levied  by  capias  ad  fatisfaciendum,feri 
facias,  or  elegit  j  and  in  cafe  judgment fhall  be  given  for  the  pcrfpns 
makingyi/f A  return,  they Jhall  recover  co{i^. 

(Z)  Difcretionary  Power  of  the  Court  in  granting 

or  refufing  it. 

I.  Cincc  the  ftatute  11  Geo.  i.  for  obliging  corporations  to 
^  eleft  officers,  it  hath  been  held,  that  this  Court  has  a  dif- 
cretionary power  of  refufing  a  writ  for  th-t  purpofc,  but  7nay 
Jirjl  receive  information  about  the  election,  and  if  difiatisficd 
about  the  right,  may  fend  the  parties  to  try  it  in  an  ijformation. 
3  New.  Abr.  540.  Hill.  8  Geo.  2.  The  King  v.  the  Mayor  and 
Burgefles  of  Tintagel  in  Cornwall. 
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(A)  How  it  may  be. 

[i.    A   Man  cannot  male  a  manor  at  this  dqu  tho*  he  makes  t 

Br. Com-  ^*-  gift  in  tail  rcfcrving  a  tenure  and  luit  to  the  Court. 

prife  Ac.  pi.  B^caufe  Uio'  he  may  create  a  tenure,  yet  he  cannot  create  a  cmrt\ 

U^h^f^   for  a  Court  Baron  cannot  be  without  continuance  time  outofnuni. 

33  H.  8.  Brook  Nient  Comprife.     31  &  ibidem  34,  35  H.  8. 

Brooke  Tenure  102.] 

2«  The  King  cannot  create  a  manor  ai  this  day.  Arg.  Shov. 
142.  cites  Le.  26.  Pafch.  27  Eliz.  C.  B.  Marih  v.  Smith. 

3.  A  manor  may  be  tho'  but  one  tenant.  As  if  all  the  lands 
which  are  held  of  the  manor  efcheat  to  the  lord,  except  the 
lands  of  one  tenant,  this  tenant  holds  the  lands  of  the  lord  of  the 
manor  \  and  the  leieniory  between  him  and  his  tenant  is  not 
extin£fc ;  but  it  remams.  Per  j  juftices.  And.  257,  Trin.  30 
Eliz.  in  Cafe  of  Long  t.  Hemming, 

r  21-  ]  (A*  2)  Incident  to  it.     What* 

I.  T  T  was  doubted  whether  a  manor,  quatenus  a  manofi 
^  has  a  Court  Baron  to  hold  pleas  \  it  is  true,  it  has  eo 
nomine  a  Court^Baron  to  havefuit ;  out  it  was  doubted,  whether 
to  hold  plea  without  prefcriptiom  1%  Mod«  494.  Pafch.  13  W.  3* 
Holm  V.  Hunter. 


Br.  Com.       (B)    What  Thing  may  be  Parcel  of  a  Manon 

prife&c.pl.         ^    ^  o  /  . 

citet  s.  C.  [!•  A  N  annuity  cannot  be  parcel  of  a  manor.  22  £.  4.  44.] 
Jo.  23  J.  Br.  -TX  ^^^  ^  rent  feck  may  oe  parcel  of  a  manor.  22  Aff.  C3.] 
^on,^ir5x.  t3-  A  rent  feck  may  be  parcel  of  a  manor ;  for  it  may  tavi 
files  s.  c.  a  good  commencement*  For  perhaps^  the  lord  releaied  to  the 
r-Jo.  134.  tenant  the  feigniory  refetving  the  rent,  or  the  lord  paramount 
Bcmngbam*.  P^^chafed  the  demelhe,  in  which  cafes  the  rent  is  parcel  of  t^ 
r^No  rent '  manor.     31  Afl*.  23.  adjudged. 

•an  be  par« 

cd  of  a  manor*  Imt  tent  feroUe,  Per  Popham  foUicitor.     Arg.  Mo.  166.  If  a  atrfmmkfit^ 

€»met  M  rent  i^  furplyfagej  tbofe  that  are  now  feck  and  fometimet  were  fenrtcc  art  part  of  the 
panor ;  but  %  rait  charge  cannot  be  part  of  a  manor.    Co.  Litt.  150.  b. 


A  rent' 

fharge  may   ^r^b 

pafs  M  par-  """^ 


[4.  So  before  time  of  memory,  the  lord  might  alien  pared  of  * 
e  manor  to  hoHl  oi  (be  lord  paramount  referving  to  himfclf 

acenaia 
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t  certain  rent,  and  this  rent  ufed  always  afier  iopafs  vjith  the  mu-  ««1  of «  »»- 
mi  this  (hall  b^  patcd  of  the  manor.  22  Afll  53*.  per  Thorp;]*  "jj^.*[7f'' 

ibemfl;  tiiat  the  bailiffs  of  the  manor  had  always  received  it  aa  parcel  of  the  faid  manor }  and  aa 
bailifi  of  the  laid  maaor  had  accounted  for  it  aa  parcel  of  the  faid  manor ;  and  that  the  leflees 
of  the  (aid  manor  had  enjoyed  the  faid  rent  as  parcel  of  the  faid  manor.  Adjud^d  that  this 
would  have  been  good  matter  to  induce  a  reputatioo  to  have  incorporated  the  faid  rent  with  the 
naoor.   Le.  15.  Pafch.  z6  Elix.  B.  R.  Foreman  r.  Bohun."'  Mo.  190.  S.  C.  debated  but  no 

jodgment"  ■  A  rent  charge  by  prffet^iptiw  may  be  parcel  of  a  manor,  and  may  paft  without 

the  words  am  fertiHtntlU  \  aa  of  rent  chiirge  granted  with  the  manor  to  one  coparcener,  for  owelt]f 
of  partition  ;  per  Mead  and  Wyndham  J.  But  Anderfon  and  Fenner  ferjeants  contra.  Godb.  3, 
pi.  4.  Pafch.  12  Elis.  in  C.  h, — It  is  a  good  title  in  afBfe  of  rent,  that  the  plaintiff  and  all  lords 
of  (he  manor  of  D.  have  been  feifed  of  the  rent  time  out  of  mind,  as  parcel  of  the  manor }  per  Hiilf 
ti  which  Hanklbrd  agreed.    Br.  Titles*  pi.  ii.  cites  i»  H.  4.  8. 

[5.  &  between  two  coparceners  upon  partition  of  two  manors  ^^:  Con- 
a  rent  for  equality  maybe  afTigned  to  one  with  a  manor,  and  JI*^cj*Vs. 
this  rent  has  fo  continued  time  out  of  mind  in  the  hands  of  the  c.  and  yet 
lords  of  the  manor,  this  rent  ihall  be  faid  parcel  of  the  manor,  itisarr*/** 
22Air.'53.]  «'•*/'• 

6.  A  cafile  may  be  parcel  of  a  feigniory.  Br.  Brief,  pi.   kJj. 

cites  7  H.  6.  36. ^It  may  be  parcel  of  a  manor.    Br.  Com- 

prife  &c.  pi.  35. 

7.  In  fcire  facias  to  execute  a  fine  of  the  manor  of  D.  or 
hundred  of  Pole  demanded  judgment  of  the  writ  \  for  the  hun- 
dred is  parcel  of  the  manor,  and  becaufe  the  fine  was  as  above, 
and  he  cannot  vary  from  the  fine,  the  writ  was  awarded  good. 
Brook  {ays,  and  ib  fee  it  is  admitted,  that  a  hundred  may  be 
parcel  of  a  manor,  but  it  feems,  that  it  may  be  appendant  to  ' 
the  manor  but  not  parcel.  Br.  Variance,  pi.  84.  cites  72  H. 
^.  I,  2. 

8.  In  quare  impedit  it  was  greatly  argued,  if  an  advowfin  ^    ^ 
may  lie  in  tenure  ;  and  if  it  may  be  parcel  of  a  manor,  or  only  pi/.  4.  cite'i 
appendant ;  for  it  feems  to  me,  that  it  may  be  parcel  appendant,  s.  C.  and 
*«/  not  properly  parcel.     Br.  Comprife  &c.  pi.  34.  cites  5  H.  7.  ^^^  y''** 

may  be  parcel  of  a  manor. 

9.  Tithes  cannot  be  parcel  of  a  manor,  and  tho'  the  King  has  [218  ] 
fithcs,  he  has  them  not  as  a  lay-fee.  Cro.  £,  203.  Hill.  35.  s.  C  cited 
Biz.  B.  R.  Sherwood  v.  Winchcomb.  SuTtfhaW 

,  w  I  f  decimam 

ltrum<t  or  cumuJum  garbarum  jett  gra/tcrifm  of  all  hit  tenants  within  hit  manor  may  be  parcel* 
Cra.  E.  5  Mich.  99.  39  &40  Eliz.  B.  R.  Pigot  v.  Heme.  Ley.  45.  in  Stepheus'i  Caff. 

10.  Catalla  felonum  cannot  '^parcel  of  a  manor.  Cro.  E.  293. 
Sherwood  v.  Winchcomb. 

11.  A  w/jr/i/^^  may  be  vrtW  parcel  to  a  manor ;  per  Coke 
Ch.  J.  3  Buls.  91.  citfcs  5  R.  2. 

12.  A  warren  is  hot  parcel,  nor  any  member  of  a  manor, 
but  it  may  be  appertaining^  but  that  is  by  prefcription.  Cro.  E. 
547.  Hill.  39  Eliz.  C.  B.  in  cafe  of  Bowlfton  v.  Hardy. 

13.  A  manor  mzy  be  •  parcel  of  a  manor,  and  held  of  another  *  S.  P.  Br. 
manor,  as  31  H.  6,  9.  13  H.  7.  19.  b.  6E.  3.  quare  impedit.  ^'^"'^"JlJ^ 
)4.  And  that  by  the  efcheat  of  the  manor  it  is  become  parcel  of  ?2H.  6^*0" 

Ta    '  ''-"      -  ••  the  ' 


z  1 8  fl^anor. 

"T^-.P- ^-  the  manor  agaiiii  and  then  ceafesto  he  n  manor  \  for  by  the  ct 
of  M»r(h*v*  cheat  the  fervices  are  extind,  and  by  confequence,  the  manor 
Smith,  citet  efcheated  remains  only  to  be  a  manor.     But  Omrt  Baron  canmi 

S.  c. ie  held  after  the  efcheat,  but  a  Court  only ;  for  as  tvithout  tu9 

no^myVt  f^^^^Unants  it  ceafes  to  be  a  manor,  fo  if  it  wants  fer^es ;  for 
parcel  of  it  mufl.  be  part  in  demefne  and  part  in  fervice.  Teiv.  i^ 
anotherma-  Mich,  8  Jac.  B.  R.  The  King  V.  Suverton. 

jjor,  yet  it  ^^ 

cati  not  h  parcel  of  amtber  mMwor  ^nd  iotA  t9  ht  in  effe  mt  the  fame  time ;  for  being  liberties  mi 
fraschifes  of  the  fame  narttre  non  polTunt  ftare  infimul.  And  a  K)rtiori,  fuch  manor  held  bjcopy 
of  another  manor  cannot  be  a  manor  to  hold  a  Court  Baron ;  for  he  can  have  no  frankteaanti  to 
hold  of  him  ;  for  a  copyh6ld  manor  is  not  capable  of  an  efcheat  of  freehold.  For  that  which  comet 
inftead  of  another,  ought  to  be  of  the  fame  natuie,  and  then  the  freehdd  efcheated*  (l|oal4  bi 
copyhold  which  is  repugnant  and  impoffible.     Yelv.  191.     The  King  t.  Suverton. 

14.  It  fecms  that  lands  held  of  one  manor  cannot  Be  given  toh 
held  of  another  manor  j  but  lands  which  are  parcel  of  any  manor 
may;  per  Windham  J.  Godb.  iqi.  pi.  iiZ.  Mich.  28  &  291 
Biz.  C.  B. 

(B.  2)  Appendant.     What  may  be  Appendant  to  a 

Manor. 

I.    A  Franchife  may  be  appendant  to  a  manor,  and  may  paff 
^^  by  a  feoffment  thereof  cum  pertin.  Contra  of  z  franchife 
in  grofsy  which  a  man  ha6  by  grant ;  for  this  cannot  be  granted 
over.    Br.  Quo  Warranto,  pi.  6.  cites  6  E.  2.  7.  It.  Cane. 

2.  A  vicarage  may  be  appendant  to  a  manor  5  per  Coke,  who 
faid,  he  had  feen  one  fo.  But  5  R*  2.  Q|uare  Imp.  is  adjudged 
pontra.  Roll.  R.  237.  Mich.  13  Jac.  B.  R.  in  Cafe  of  the  Kmg 
V.  Bp.  of  Norwich. 

(C)    Whatjball  he  faid  Parcel  of  the  Manor, 

4f  if  A.  hat  \\.  npHE  land  held  in  fee  of  a  manor  is  not  parcel  of  the  manor ; 
^^«»of  "r  ^^*  ^^  ^^^^  and  fervices  iffuing  out  of  it  arc  parcel  of  the 

V/and^B.  manor.  Brook  Manor.  2  CoUefl:.  in  abridgment.  22  H.  6.  53.] 

holds  lands 

of  the  fame  manor  in  (be  county  ofD.hy  rent  and  fervices^  wiis  rent  and  lenricfs  are  parcel  «  the 

manor,  and  in  demanding  of  the  manor,  hcjbali  demand  it  in  thecomnties  tfW.  and  J},  where  he  Aall 

make  furmife«    Br.  Manor,  pi.  a.  cites  22  H.  6.  53.  Br.  Eftopple*  pi.  a.  cite*  S.  C- 

_  -    S.  P.  Br.  Comprife,  pi.  ^a.  cites  8  E.  4.  20. — — S.  P.  But  per  Eyrw  j.  T&e  rtat 

L    ^  ^9    J   insy  he  parcel  of  the  nianor,  and  fo  may  the  fenrices,  tho'  the  land  is  frink>fee«  and 

whatever  it  holden  of  the  manor  is  not  part,  la  Mod.  13.  Parker  v.  Winch. Nothing  is/«^ 

of  the  manor  but  demelxies  and  fervices,  and  not  the  lands  of  the  tenants,  and  the  iofrancKifeiAnC 
only  alten  the  'manner  of  their  tenure.     Hard.  13 1.  in  Cale  of  Rich  v.  Baiker. 

2.  Tenant  in  tail  of  a  manor  difcontinuis  3  acres  thereof  for  tit 
lifCf  and  after  difcontinues  the  manor ^  the  ijfue^  in  formedon  of  the 
manor,  fball  make  an  exception  of  the  three  acres  ;  and  therefore  it 

fecms  that  it  is  parcel  of  the  manor  in  rcverfion  ferered  before 

r.  ..  ^      .     .  .  ^ 


tKe  dmCi  but  quxre>  if  it  be  not  only  parcel  o^  tlie  manor  In 
right,  and  not  in  reverfion  nor  in  poiTeOion.  Bn  Comprifc, 
pi*  36.  cites  19  £.  a.  and  Fitzh.  Bre.  845. 

3.  If  a  mofior  and  200  acres  of  land  defcend  to  two  pdrtiners^ 
who  fnake  partition^  and  one  has  the /aid  200  acres  y  and  the  other 
has  the  matior  and  los.  rent  per  ann,  for  equality  of  partition^ 
which  I  OS.  has  gone  with  the  manor  time  out  of  mind  &c. 
Inafmuch  as  this  was  an  antient  partition,  there,  whofoever  has 
the  manor,  fliall  have  the  rent,  and  fo  it  feems,  that  h  the  cons> 
tinuance  the  rent  is  become  parcel  of  the  manor.  Br.  Partition^ 
pi.  37.  cites  22  Aff.  53.  per  Thorp. 

4«  If  a  manor  be  £eld  tf  another  manor,  and  after  ef cheats,  this 
is  parcel  ofthejlrfl  manor,  and  the  name  is  not  altered  by  iu 
Br.  Comprife  &c,  pi.  32.  cites  32  H.  6.  9.  and  Fitzh.  Barre. 

5.  If  a  le4^e  for  life,  or  gift  in  tail,  is  made  of  paf eel  of  the  ^^:^^^'. 
manor,  there  during  this  ixitereft  the  land  is  not  parcel  of  the  5"cite/36' 
manor  in  pofiefGon  j  but  the*  reverfion  is  parcel  of  the  manor.  H.  6.  19,' 
Br.  Comprife  &c.  pi.  19.  cites  7  H.  7.  8*  Co^rili 

Ac.  pi.  27.  cites  Lit.  chapt.  of  attornment  fol.  ultimo  accordingly,  and  that  an  entry  into  the  manor 
is  00  difleiitn  of  the  parcel  leafed,  if  the  leflee  be  not  oufted  {  and  fo  it  feems  that  it  dotfs  not  pafs 
hj  a  grant  of  the  manor ;  for  it  is  fevered  for  the  time.-- — Lands  in  leafe  for  years  are  not  parcel  of 
the  aaoor  during  the  continuance  of  the  kafe,  but  the  reverfion  thereof  is  parcel.  Per  Cur.  5  Mod. 

146.  Winter  ▼.  Loveday. Ibid.  379.  381.  S.  C. — ♦  S.  P.  and  by  the  grant  of  the  manor  the 

reverfion  pafles  by  attornment  of  the  donee  or  lefTee.  Co.  Litt.  %  24,  b. out  if  the'  lord  malces  a 

pft  is  tail  or  leaie  for  life  of  the  who/e  manor^  txeepting  Black-^cre  parcel  of  the  demefnes  of  the 
manor,  and  after  he  grant  away  hit  Man§r^  Black^acre  ihall  not  pafs ;  becaufe  during  the  eftate 
toil,  or  leafe  for  life  it  is  fevered  from  the  manor.  Co.  Litt.  324.  b.  Attdfi  note"  a  diiJerfitJ^ 
that  a  reverfiwi  effort  may  be  parcel  of*a  manor  in-poflefiion  \  but  a^<irr  In  poJJeJp9n  cannot  b« 
ftrcel  of  the  reverfion  of  a  manor  ezpedtant  upon  any  cftatt  of  freehold.  Co.  Litt.  32^.  1 
Em  if  a  man  makes  a  leafe  fir  yeart  of  a  manor,  excepting  Black^acre^  and  a f^er  grants  away 
the  manor,  Black»acre  fliall  pafs ;  becaufe  the  freehold  being  intire,  it  remains  parcel  of  the  manor* 
and  one  precipe  of  the  whole  manor  ihall  ferve.  Co.  Litt.  315.  a.— Whereas  iif  cafe  of  the  gift  ia 
tailt  or  leafe  for  life  excepting  any  part,  there  muft  be  feveral  writs  of  praecipe,  becaufe  the  free- 
hold is  feveral.  Co.  Litt  325.  a. ^PL  C.  103.  b.  Arg.  in  Cafe  of  Fulmierftoae  v.  Steward* 

6.  And  inhere  dijfeifin  ox  feoff ment  upon  condition  is  made  of 
parcel  of  the  manor^  this  is  not  parcel  of  the  manor  till  a  regrefsi 
Br.  Comprife  &c.  pi.  19.  cites  7  H.  7.  8. 

7.  Infra  manerium  is  within  the  proper  lands  of  the  manor» 
tnd  not  the  tenancy.  Ben.  112.  Marg.  Mich.  3  &  4  £li2..  ' 

8.  Lord^  me(he  and  tenant }  mefne  purchafes  the  feigniory, 
*nd  afterwards  purchafes  the  tenancy  \  now  the  tenancy  is  be-^ 
come  parcel  £/*the  manor.  Savill*  2i.  Fafch.  24.  Eliz.  Hutton 
v.  Giiford. 

p.  Advonvfon  appendant,  as  the  foil  upon  wliicli  the  Church  is 
built,  is  parcel  of  the  manor ;  per  Anderfori  Ch.  J.  Le.  28w 
Pafch.  1^  Eliz.  C.  B.  in  Cafe  of  Marfh  v.  Smith. 

10.  If  I  grant  Black-acre  (which  is  parcel  of  fhe  manor  of 
D.)  and  the  manor  of  D.  there  Black-dcre  ihall  pafs  as  jiar-* 
<t\  of  the  manor  5  per  Anderfon  Ch.  J.  who  faid  he  could  fhew 
an  authorityy  which  Periam  J.  granted ;  becaufe  it  inforced  the 
firft  grants  Godb»  130.  Mich<  28  Eliz.  C.  B;  in  Cafe  ^  Grew 
V.  Harris. 

'    lU  Land  iacroai^hed  out  of  the  waft  of  a  manor  is  ftill  belong*- 
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Ing  to,  and  a  parcel  of  the  manor ;  per  Lee  and  Dodderidgc  J. 
Godb.  411.  Trin.  21  Jac.  B.  R.  in  Sommers's  Cafe. 

[  220  ]  12.  \i  z  tenancy  efcbeaU  to  the  lord,  it  becomes  part  of  the 
manor;  but  if  the  lord  purchafe  part^  it  is  only  holden  of  die 
manor,  and  not  part,  of  it;  but  me  rents  and fervices  zxt  "psu 
Per  Holt.  12  Mod.  139.  Mich.  9  W.  3.  Anon. 

But  the  I  J,  Tht  freeholds  th^mfelves  can  never  be  parcel  of  the  manor, 

^<'4^ld{\%  ^""^  i^  issh^fervices.  Per  Holt  Ch.  J.  II  Mod.  J3.  pi.  28.  Pafch. 

part  oftb§^    4  Ann.  B.  R.  Quaere. 

detnefnes  of 

the  manor,  and  fo  is  the  pleading.  Arg.  Skin.  191.  Trin.  36  Car.  %.  C.  B.  in  Cafe  of  tcBMBT. 

BlackwcU. 

(C.  2)  Demefties  of  the  Manor.     What. 

t.    J^OROUGH,  Burgus  is  a  thing  in  deme/ne.  Kelw.  76. 

^  Mich.  21  H.  7. 

CopjhoMt        2.  Copyhold  is  parcel  of  the  demefnes  of  a  manor,  and  there 

dem^fnci     "  "®  copyhold  but  was  at  firft  demefne  land-  Per  Ley  Ch.  ]•  2 

•f  the  ma.    Roll.  R.  236.  Mich.  20  Jac.  B.  R.  in  Cafe  of  Smidi  y.  Reynard. 

nor*  and  are 

the  lotd't  freehold.  Cro.  J.  5591  in  Cafe  of  FimmockY.  Hilder.— — S.  P.  becaufe  the  tentacy 
heiog  at  the  will  of  the  lord,  the  lands  are  fuppofcd  to  be  alwajrs  in  his  hands,  but.  in  Tulgar  accept- 
ation it  is  othenrife.  5  Mod.  146.  Trin,  8  w.  3.  Winter  t.  Loveday. By  grant  of  the  de- 

nefnes  thi  copyhold  will  pafs.  s  Salk.  538.  S.  C. Butotherwife  in  the  King's  Cafe.  1  Rep. 

46.  b.  in  Alioowood>C«fe.^-— 2  Roll.  R.  136.  Smith  y.  Reynard. All  co^j^hMt  are  de. 

nefnes  ;  for  it  is  an  inftfarahU  quality  of  every  copyhold,  that  it  was  time  out  of  mind  parcel  of 
(he  jnaBor.  Admitted.  Carth.  428.  Mich.  ^W.  3.  Winter  v.  Loveday. 

3*  The  freehold  of  the  copyholds  is  part  of  the  demefne  of  t&e 
manor,  and  fo  is  the  pleading.  Arg.  Skin.  192.  Trin.  36  Car.  2. 
C.  B.  in  Cafe  of  Lemon  v.  Blackweil. 


(D)  Parcel.    Severance  of  the  Manor. 

[  I . '  T  F  baron  and  feme  feifed  of  a  manor  in  right  of  the  feme  le^ 

•*"  an  acre  to  another ^or  life,  yet  the  reverfum  continues 

parcel  of  the  manor  5  (for  this  ia  not  any  difrantinuance^  the 

feme  joining  in  the  leafe.)  18  £.  3.  39.  18  AIT.  pi.  2.] 

So  in  the  [^,  If  a  man  leafes  all  the  demefnes  of  a  manor yjr  Rft  rtnderikw 

Cife^  *Het.    ^^"**  1^^  ^^^  reverfion  is  parcel  of  the  manor,  fo  that  it  (hall  pafe 

14.  to  Cafe   by  grant  of  the  manor.    D.  6.  7.  £1.  10.] 

of  Hartop 

and  Tuck  ▼.  Dalby. 

«         •     [3.  If  a  man  grants  an  advo^fon  appendant  for  life^  the  rvnrr- 
Poi.  II r.  fon  is  parcel  of  the  manor.     5  Kep.  1 1.  b.  Iv^s  Cafe.  38  H.  d> 
^ V '  38] 

Het.  14.  Hartop  and  Tuck  v.  Dalby,  Jenk.  311.  pi.  91. 

cSfeofHv,      [4-  ^^  ^  *  °^*^  ^^^fi  ^^  manor^r  life^  excepting  the  advo%»- 


^»,  the  advowfon  in  poileflion  cannot  be  parcel  of  the  rcvcr-  »P  •"«* 
fion  of  the  manor  expe£tant  upon  the  eftate  for  life.     5  Rep.  p^J^y.^Hctd 

tl«  b.  Ms  Cafe.    38  H.  6.  38.]  to  be  only  » 

difappen- 
dency  pro  teapcre.     '  ■  'Jenk.  3 10.  pi.  91. 

[5.  But  otherwlfe  it  would  be  in  this  cafe,  if  the  leafe  of  the 
manor  wzsfir  years  only.  5  Rep.  ii.  b.  Ive/s  Cafe.  Contra 
Com.  104.3 

[6.  If  haron  and  feme ^  feifed  of  a  manor  in  right  of  tie  feme ,  leafe  [221    ] 
«a  acre  to  another ^or  Ife^  ^nd  after  they  grant  the  reverfion  thereof  ^^ ^'/^ . . 
in  fee  to  the  fame  lefee,  it  feems,  that  this  fevers  the  acre  from  ^^^{p^-^'f^ 
the  manor  during  the  continuance  of  this  eftate.     18  £.  3.  39.  nor  in  right 

18  AflT.pl.  2.1  rftbtfime, 

mart  •/•me  mere  to  anothert  by  which  it  it  feveked  ffott  the  m«iior«  and  after  mMkefiojfmeHt  oj  the 
reJtdMe t§  Aim  mifr^  and  after  levy  xfrne^fmr  releafe^  19  tAeftoJie  of  the  faid  manor;  this  excia- 
gui/hei  the  right  of  the  feme  in  the  acre  fevered  from  the  manor ;  for  this  Was  parcel  of  the  manor 
in  Tight  is  to  the  feme  who  had  right  to  recover  it  b/  a  cui  in  Tita.  18  £.  | .  39.  x8  Aif.  pi.  a. 
Curia.    See  Rckafe  (C.  a)  pi.  i. 

[7.  If  a  man  leefes  10  atres  of  the  demefnes  of  a  manor  yjr  10  S.  p.  Benl. 
years  rendring  rent^  and  after  demifes  the  entire  manor  by  the  name  *g^*  ^, 
of  the  manor  (^r.  for  20  years  to  commence  at  a  day  to  come^  an  17  jt  ig. 
mtereft  of  10  years  in  the  10  acres  (hall  pafs  to  the  leflee  of  the  £i»'  Haley 
manor  after  tne  expiration  of  the  firft  10  years,  tho'  no  at-  ]^^^ 
tomment  be  had  by  the  firft  termor;  ior  this  pajfes  as  parcel  oi 
the  manory  and  not  as  a  reverfion  \  for  the  10  acres  never  were 
fevered  from  the  manor }  but  the  franktenement  and  fee  of  it 
remain  parcel  and  member  of  the  grofs,  and  body  and  name  of 
the  manor.    Dy  18  £1.  350.  18.     Com.  Bracebridge  423.] 

8.  In  affife,  the  baron  and  feme  ivasfeifed  of  the  manor  of  D»  ^  Co.  Litt. 
in  right  of  the  wife;  they  leafe  four  acres  to  A,  for  life^  and  after  ^'  ^^  ^J*^ 
the  baron  grants  the  reverfion  to  F.  in  fee,     A.  attorn'd,  and  after  the  notes 
thev  alien'd  the  manor  to  F.  in  fee,  and  the  baron  and  feme  levy'd  there, 

a  fine  fur  conufance  de  droit  come  ceo  £s*f.  to  F,  of  the  manor  $  the 
baron  dies,  and  after  his  death,  the  feme  makes  contention  for 
At  four  acres y  becaufe  as  (he  thought  they  were  fevered  by  the 
leaie  and  did  not  pafs  by  the  fine  ;  and  by  the  opinion  of  the 
whole  Court,  they  vjere  parcel  of  the  manor  in  reverjion^  and 
faffed  by  the  fine ^  and  were  parcel  of  the  manor  as  to  the  feme  \ 
quod  nota.  Contra  tit.  Attornments  in  *  Littleton,  fol.  ultimo  & 
quaere.     Br.  Fines  pL  76.  cites  17  £.  3.  52.  and  78.  17  AfT.  17. 

9.  The  lord  of  a  manor ^  wherein  there  were  copyholders  for 
life,  made  a  leafe  of  a  copyhold  tenement,  called  Harris  Farm,,  to 
A.  and  B.for  eight  years  to  commence  after  the  d^ath  of  the 
lord  and  his  wife ;  and  by  the  fame  indenture  they  leafed  the 
whole  manor  to  A.  and  B.  as  before ;  the  copyholders  of  Har- 
ris's Farm  furrendered,  and  then  the  lord  granted  the  copyhold 
to  another  to  hold  according  to  the  cuftom  of  the  manor ; 
afterwards  he  and  his  wife  died,  upon  whofe  death  the  leafe 
made  by  the  lord  to  A.  and  B.  did  commence  %  A.  entc^rcd  and 
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fold  his  part,  and  died.  B.  entered  on  the  wfiolc  as  fui^ivor, 
and  the  copyholder  entered  on  him ;  the  queftion  was,  whctlicr 
the  furvivor  (hould  hav^  this  Harris's  Farm,  as  in  grofs,  and 
not  as  parcel  of  the  manor  by  the  laft  leafe.  Adjomatur. 
Godb.  127.  Mich.  28  Eliz,  C  B,  Green  ▼.  Harris. 

(QJ.  (E)     Severance. 

[l.  T  F  a  bj/hop  he/ei/eJ  in  foe  in  right  of  his  church  of  a  manor, 
^  and  after  the  bifhop  makes  a  leafe  for  lifo  of  a  ienementj 
hot  warrantah/e  by  anyJiatutCy  yet  the  reverfion  thereof  continues 
parcel  of  the  manor,  and  will  pafs  by  name  of  the  manor  with 
attornment  of  the  leflee.  For  this  was  not  any  difcontinuanct^ 
as  if  tenant  in  tail  had  made  fuch  leafe.  Pafch.  1 1  Car.  B.  R* 
between  Walter  and  Jack/on.  In  writ  of  error  upon  judgment 
in  Bank.  Said  per  Barkley,  that  it  was  fo  adjudged  in  Bank  in 
this  cafe,  and  the  Court  dien  agreed  it,  and  lo  affirmed  die 
judgment.  But  it  was  not  entered  till  Trin.  ix  Car.  Intratur 
Hill.  10  Car.  Rot.] 
[  7.21  ]  [2«  But  if  tenant  in  tail  be  of  a  manor,  and  he  makes  a  leafe 
for  life  of  a  tenement  not  warrantable  by  the  Jlatute  32  H.  8. 
this  has  fevered  the  reverfion  of  this  tenement  m)m  the  refidoe 
of  the  manor,  fo  that  the  reverfion  fhall  not  pafs  by  the  grant  of 
the  manor  with  attornment  of  the  leflee  \  becaufe  by  the  leafe 
this  was  a  dif continuance ^  and  a  new  fee  gain'd,  which  was  not 
parcel  of  the  manor.  Pafch.  1 1  Car.  B.  R.  in  the  faid  Cafe  of 
Walter  and  Jack/on ;  faid  per  Barkley  to  be  agreed  in  Bank.] 

[3.  If  the  lord  of  the  manor  releafes  to  the  tenant  of  the  manor 
the  Jeigniory  faving  the  rent,  this  rent  fliall  be  parcel  of  the 
tnanor.     31  AflT.  23.] 

[4.  So  if  there  lie  lord  and  tenant  of  a  manor,  and  the  krJ 
pnrchafes  a  tenancy  held  of  the  manor ^  by  which  the  feigniory  il 
extin^,  between  the  tenant  of  the^  manor,  who  is  the  mefm  as 
to  this,  and  the  tenant  6f  die  tenancy ;  yet  the  furplus  of  the 
rent  continues  parcel  of  the  manor  to  the  tenant  of  the  manor, 
nvho  is  the  mefhe,     31  Aff.  23  •] 

5.  If  a  man  holds  hyfuit  of  mill  of  the  manor  of  D.  and  the 
lord  granted  over  his  mill  and  fuit^  and  dies,  and  the  heir  of  the 
lord  makes  another  mill;  he  {hall  have  the  fuit ;  for  the  fuit  is 
to  the  manor,  and  not  to  the  mill.  Br.  Grants,  pi.  \6l.  cites 
Fitzh.  Aflife  399. 

6.  A.  Jeifed  of  a  manor  had  iffue  tnoo  daughters^  and  diidjiifid: 
the  daughters  entered^  and  made  partition  of  the  demefnes  only,  hut 
the  fervices  of  the  freeholders  remained  in  common  /  one  of  the 
daughters  took  hufband,  and  the  hufband  and  wife  made  a  leafe 
of  the  moiety  of  the  manor  to  J.  S.  for  years  by  parol  ifcnder- 
ing  rer.t ;  the  leflee  entered  into  the  demefnes  allotted  by  the 
wife  of  the  lefibr.    The  huXband  died,  and  the  wife  brought 
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OT  aftion  of  waft.  Per  Andcrfon,  by  the  partition  the  iemejnn 
Are  now  become  in  grofsj  and  fever'd  from  the  manor.  I  Le.  204. 
Pafch.  31  Eliz.  C.  B.  Thctford  v.  Thetford. 

7.  A  manor  may  be  granted,  parrel  to  be  held  by  one  tenure^ 
•nd  parcel  bf  amthery  and  yet  remain  entire*  Het.  14  Pafch. 
3  Car.  C.  B.  Hartop  and  Tuck  v.  Dalby. 

(F)  DeJlruSitQn.    What  Ad  or  Thing  will  deftroy 

a  Manor. 

[i.  T  F  a//  fhe  franltenemetits  of  a  manor  efcheat  to  the  lordj  or  •  '  ^ 

the  lord  purchafes  them  in  fee  j  this  extinguiilies  the  manor;  ^      '    ^  ' 

becaufe  there  cannot  be  a  manor  wthout  a  Court  Baron^  and  no  s.  F.  Br. 

Court  Baron  can  be  without  fuitors.    33  H.  8.  Brook  Nient  Com-  Manor,  pi. 

prifc.  31  admitted.]  ^-s^^'^ 

Baroo,  pi. 
23.  citeii  E.  6.  ■  Fof  lord  of  a  manor  canaot  hold  Court,  aor  do  juftict  without  tw» 

iuiton.     Ibid, 

Xi'  So  if  all  the  frank  tenements  of  the  manor  except  one  efcheat ,  S.  P.  Br. 
w  the  lord purchafes  in  fee  allbta  one,  the  manor  is  extinft  ;  be-  ^"s?p'' 
caufc  there  cannot  be  a  Court^-Baron  without  tioofuitors.  33  H.  8.  and  thcrel 
Nicnt  Comprife  Brooke.  ^  i .]  *<»"  •"« 

ment  only  cannot  make  a  manor.     Br.  Comprife,  pi.  3 1.  citee  33  H.  S. 

{3*  If  Upon  d  partition  the  itmefnes  are  allotted  to  one  parcener ^  S.  P.  per 
ofii  the  fervices  to  the  other ^  and  after  the  demejfnes  defcend  to  her  ^^^^* 
ft/ho  has  tbefervicesy  this  (hall  be  a  manor  again,  and  all  fuits  Windham 
and  fervices  ihali  be  revived \  for  they  were  only  fufpended\>tioxt»  and  Periam 
12  H.  4.  ac.  b.  Co.  <S.  64-  Finch.  18  H.  6.  26.  «™««.«i-  ^' 

^      ^  ^^  104.  m 

Cafe  of  Thctford  t.  lliccfotd.  — — S.  P.  And.  157.  Tnn.  30  Ells.  Long  w.  Hernia^.  ^ 
"-^Bjr  a  feoffment  to  A.  of  the  demeihei,  and  afcerwardi  a  {rant  to  A.  of  the  ferri.  I     ^^3    J 
CCS  the  court  and  manor  are  deftroyed.  Litt.  R.  129.  per  Vernon  J.  A.  feifed  of  a  manor 

levies  a/!ivf  tfrbe  demrfnet ;  the  manor  it  gone  lor  ever,  and  though  after  the  fine  he  is  fejfed  of  hia 
*^  efttte  agmin*  yet  "he  hat  it  in  another  manor  ;  for  the  fine  being  fur  cognisance  de  droit  come 
eee  Ipc.  prdV^pofee  a  feoffment.  6  Mod.  45.  in  ^afe  of  ford  v.  Ld.  Grey.— «-*See  (F.  a) 

4*  Alienation  of  the  manor  houfe^  which  the  lord  had  in  pbf- 
fcifioQ,  deilroys  not  the  manor,  if  the  demefnes  and  fervices  re- 
main. Per  H(rft.  5-  Mod.  382.  Mich.  9  W.  3.  in  Cafe  of  Win- 
ter T.  Loveda J. 


(F.  2)  Manor  in  Reptitation.     What  is.  «« cram^ 

X.  p  VER  Y  manor  con(ifi:«  of  demefnes  and  fervices>  and  a 
^  fine  fur  grant  and  render  of  the  fervices  deftroys  the  manor ; 
yet  it  remains  a  manor  in  reputation.  Per  Holt.  Ch.  J.  Skin. 
t6u  Mich.  8  W.  3-  B-  R-  TiM  King  v,  Bifhop  of  Chefter. 

{G)  Making 
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£ki^h>1  (G)  Making  of  a  Manor  into  two; 

IX>w  PartU 

*i°^(H)—    [i.  jp  2  coparceners  male  partition,  and  parcel  of  the  demfna 
fcrcitfe«nt  andfervices  is  allotted  to  the  one,  and  fo  c/A/r  ^rr^/  /«  ri? 

that  thcj      0/£^r,  they  have  two  manors ;  becaufe  \t\%by  aB  in  law.  i8  H. 
both  fliaii     6.  27.  26  H.  8.  4-  Cook.  6.  64.] 

bold  Court  ( 

quaere  inde ;  for  it  was  agreed  for  law  in  the  ScuuChambery  that  it  it  no  manor  if  that  k  not 

HuofreeAoUert  Mt  lemfi^    Br.  Manor,  pi.  I.  cites  26  H.  8.  4. 

2.  In  fcire  facias  a  fine  was  levied  between  R.  and  M.  cfhn 
manors,  by  whidi  M.  acknowledged  all  bis  right  in  the  two  manorSy 
viz.  to  be  the  right  of  R»  coaie  ceo  &c,  for  which  acknowledg- 
ment R.  granted  and  rendered  one  manor  to  M*Jor  Ijfi,  voith  tv9 
farts  of  the  other  manor  which  JV.  held  in  dower,  to  Mi  one  mamr 
and  two  parts  of  the  other  manor  to  M.fbr  life,  the  remmnitrj 
after  his  deaths  to  R.  in  tail ;  and  that  after  the  death  of  A  the 
third  part  Jbould  remain  to  another  :  and  fo  fee  a  manor  divided. 
Br.  FineSt  pi.  17.  cites  43  £.  3.  if. 
Cro»  S.  38.       3.  If  A*  has  a  manor  which  extends  into  two  towns^  and  lie 
Asderfon      g^^^^^  '^*  demefnes  and  fervices  in  one  town,  the  grantee  has  a 
and  Wind,    manor  in  that  town,  and  he  may  keep  Court ;  and  fo  has  the 
kam  J.        grantor  a  manor  in  the  other  town,  and  he  may  keep  Court 

Morris  v.      of  HarTis  and  Haies  v.  Nichols. 

Smith  and 

Paget.— Ow.  138.   S*  C.^Grantft  oftbt  hherttmnft  pfc^fyhpldfor  ttfi  cannot  hold  a  cuftoaarj 

Court  to  grant  any  new  copy.  Cro.   £.  103.  Per  omnes  J.  and  Barones  in  Cam.  Scacc  Trtn.  jd 

Elis.  C.  B.  in  the  Cafe  of  Melwich  t.  Luther  and  Ux. ^443.  Bright  ▼.  Forth.— 6  Mod. 

151.  The  Queen  v.  the  Dutchefs  of  Buccteugh  contra. 

te.  26.  ^.  A.  feifed  of  the  manor  of  C.  which  extends  into  Z*  M.  «W 

Smith  SO  ^'  conveys  to  J.  S.  and  his  heirs  all  that  his  manor  of  N.  in  V* 

— ^Carel  By  this  a  manor  pailes,  and  J.  S.  may  hold  a  Court  Baron; 

watofopi.  adjudged  by  two  juftices  againft  i.     And  Anderfon  conceived 

r^'rce  oV  ^^^  ^^"^^  ^^  conveyance  good  enough,  but  it  might  have  been 

fuch  grant  better,  had  it  been  all  that  his  manor  of  C.  in  N.  Cro.  £.  39- 

T.  s.  might  Pafch.  27  EHz.  C.  B.  Morris  v.  Paget  and  Smith. 

holdaCfeirr/  '  ^ 

Leer  in  N.  there  being  a  leet  within  the  manor  of  C.  and  that  it  might  be  well  JfwdtJ.  Cio.  E.  ^ 
in  Cafe  of  Morris  v.  Smith  and  Paget. — A.  fuffered  a  recovery  oftbt  mmnor^  exce^iti^  S,  in«hi^ 
nvereftvermi  topyboldersfor  life.  K  Court  was  afterwards  held  at  N.  where  a  copyboU  was  gnoBttd 
for  life  to  J.  S.  But  fuch  grant  was  held  to  be  void  ;  for  there  was  no  fuch  mamcr  as  l>f,  eidier  bcfoie 
P  ^  or  now.  Cro.   U.  ^i.  Mich.  37  Hr  3S  Elia.  C.  B.  Bright  v.  Forth. — Per  Aodcffti^ 

L  2^4  J  if  this  feverance  had  been  of  coftybeldi  of  imheritance^  the  copyholdcn  and  dieir  heirt 
fliottld  hare  had  it.  But  it  can  never  he  furrtndtrei ;  for  fun«nders  are  by  cuftom*  and  thcitfci* 
they  ought  to  be  in  the  Court  of  the  manor.  And  a  furrender  to  the  lord  himfelf  in  hb  honfei  er  sol 
of  Court,  is  not  good.  Quod  Beamond  conceffit,  and  judgment  accordingiVy.  Cio.  |l.  44s,  Mkh.  J 7 
U  38  Elix.  C.  B.  Bright  v.  Forth. 

r 

Ow.  138.  s,  J.  A  manor  may  be  determined,  divided  -arAfufpenied*  Per- 
name  of'     Andetfon  Ch.  J.  Le.  27.  Pafch.  27  Eliz.  C.  B.  Marfli  v.  Smith. 

Morris  t.  Paget. — r-A  manor  is  an  intlre  things  and  caaaot  b«  fercred.  6  Mod,  iji .  The<i|«« 
?•  the  Outcheis  of  Bucclugh. 

8  tf.  A. 


€%  A,  feifcd  in  fee  of  the  manor  of  M.  extending  into  M,  arid 
N,  and  alfo  of  other  lands  in  N.  hy  his  will  devifes  the  manor  of 
91  to  B.  his  eldeft  fon  and  heir  in  tail,  and  bis  lands  in  N.  to 
C.  his  younger  ion  See.  Per  3  juftices^  and  (hail  have  that  part 
of  the  manor  of  C.  which  lies  in  the  town  <»f  N.  2  Le.  ic^d. 
MicL  72  Elie.  C.  B«  Sir  Anthony  Dennises  Cafe« 

7.  uljrant  oviay  the  moiety  of  my  manor,  we  fliall  both  hold 
Courts.  So  if  J.  be  dijfeifedofa  moiety,  or  the  ma^y  U  in  eaecu- 
/wff  hj ite^it.  Per  Walmflcy  J.  Goldsb.  1 1 7-  pi.  15.  HilL  39  Elia. 
Smith  V.  Bonfall. 

8,  A  forcible  rntry  By  a  Jlranger  may  le  into  the  moiety  ^s 
manor,  and  that  fliall  not  be  an  entry  into  the  other  moiety; 
per  'Jones  J.  But  it  may  be  otherwife  by  parceners.  Doderidge  J. 
£iidi  that  before  partition  one  parcener  has  dimidium  $haffern, 
and  after  medietateen.  And  yet  inafmuch  as  a  moiety  has  all  the 
privile^s  of  a  manor,  //  is  a  manor  <md  not  the  moiety  of  a  manot 
^fter  partition  ,•  and  yet  it  may  well  be  alleged  in  fuch  cafe, 
that  the  entry  was  into  the  moiety  of  the  manor,  becaufe  that 
which  is  now  a  manor  is  but  the  nK)iety  of  a  manor,  and  an  ex- 
ception taken  to  the  contrary  was  held  by  the  Court  not  to  be 
of  any  moment.    Lat.  224.  Beverley's  Cafe« 


(H)  Reviver.     When  a  Manor  is  cxtinil,  wliat 

Aft  fliall  revive  it. 

• 

D»  TF  coparceners  of  a  manor  enaie  partition^  whereby  thcfer^  ^n-  ^^ 
vices  are  aHotted  to  the  one,  and  the  demefnes  to  the  other  &c*  ,^5^5    g"  J* 

the  manor  is  <leftroyed ;  yet  if  after  one  of  them  dies  nuithout  6.  36. 

j^,  by  which  her  part  comes  to  the  other,  this  fliall  be  a  manor  ^-  >^4-  ^ 
i^igain;  becaufe  it  was  fevered  and  re-joined  by  oB  in  Jaw*  12  H.  Th^^tfoiA  w 
*  6.  2 J.  b.  Curia.  i3  H.  6.  16.  6  Rep.  64.  Finch's  Cafe. J  ThetfoML  " 

2.  If  the  King  grants  the  demefnes  of  a  manor  for  life,  after 
iefiee's  death  it  is  a  manor  again.  Het.  14.  in  Cafe  01  Hartop 
^.  Tuck  and  Dalby. 

(H.  2)  Seigniory.     Revived^  after  it  has  l>cea  in  Tkttm 

the  Hands  of  the  Crown.  S'.- rt. 

I.  JP  lands  efcbeai  to  the  King,  and  he  ^ves  them  tenenjf  ie  ^'j^^JJJ^. 
'  cafitaHhm  dominis  feodi  per  ferwtium  debit*  l3?  de  jwre  cen*  mentiencnd* 
/w/  there  the  feigniory  of  the  fubjeA  of  whom  the  lands  were  ^e  capttaii- 
Wd  before  the  forfeiture  is  amply  revived,  and  the  King  by  J"'  ?««»»*• 
US  patent  excluded  of  any  tenure  or  feigniory.     Arg.  Mo.  162.  feignioriet 

OtCS  33  H.  6.  7.  per  Prifot.  ■••«  revirdL 

2.  If  the  King  has  land  by  forfeiture  of  treafon  j  by  this  all  Br.  N.  c. 
(enures  are  extin£t|  as  well  of  the  King  as  of  others  \  and  there  196.  pL  91. 

if 


224 1  .d^atiQr. 

if  this  land  he  after  given  to  another  by  parliament  foving  to  aB 
others  their  rights^  rents^  fervices^  is^c.  there  the  feigniories  of 
[  225  ]  common  perfons  are  not  revived.  27  H.  8.  Brpok  Parliamenti 
74*  S.  92.  Davies  Proxies  4.  Becaufe  the  faving  camiot  lave 
that  which  is  not  in  efle.    See  Tenure  (1)  pi.  9. 

(I)  fFhai  is  a  Manor.     Or  of  what  it  muft  confift. 

muS^trtwo  ^'  'T'H  AT  which  confijs  of  copyholders  only,  and  has  no  *  fircc- 
freehoiden  holders>  though  it  be  known  by  the  name  of  a  manor, 

at  icmft.  yet  it  is  not  in  law  a  manor  for  want  of  freeholders.  6  Rep.  47. 

'^^\\l^:  ^>ch-  4  Jac.  C.  B.  in  Sir  Moyle  Finch's  Cafe. Cites  the 

191.  cites  ^-    ^  r^'  TX        1  ▼%     «i  -r*     . 

3z  H.  8.     '  ^afe  of  Vmes  v.  Durham. 2  Roll.  45.  712. ^Buls.  57. 

Comprife.  Br.  31. 

2.  Every  manor  mufi  conjijl  of  iemefne  and  fervices,  and  thofc 
are  fufficient  to  fupport  the  being  of  a  manor ;  for  if  the  lord 
aliens  his  mandon-houfe  which  he  had  in  pofieffion,  yet  if  the 
copyholds  and  fervices  remain,  it  is  ftill  a  good  manor.  Per 
Holt  Ch.  J.  s  Mod.  382.  Mich.  9  W.  3.  in  Cafe  of  Whiter  v. 

Loveday. Without  the  fervices  it  cannot  be  a  manor.  Aig. 

And.  105: 

(K)  What  pajfes  by  the  Word  Manor. 

•Co.  Litt.^  I.    -DARONfeifed  of  a  manor  in  right  of  his  wife  aliened  4 
ftcptg.Vs*  acres  for  life,  and  after  the  baron  granted  the  revetjion  ti 

the  notes       N.  in  fee,  and  the  tenant  attorned,  and  after  the  grantee  pur^ 
*««•  chafed  the  intire  manory  to  whom  the  baron  and  feme  levied  a  fine 

fur  conufance  de  droit  come  ceo  isfc.  of  the  manor ;  and  by 
the  opinion  of  all  the  Court  in  Banco^  the  fine  extends  to  the 
4  acres  which  were  fe\'ered,  for  they  were  parcel  of  the  manor  its 
reverpon  as  to  thefeme,  tho*  they  were  fevered  in  pofleffion  pn> 
tempore ;  neverthelefs,  by  Littleton,  title  *  Attornments,  to. 
ultimo,  it  is  not  parcel  of  the  manor.  Br.  Manor,  pi.  3.  cites  r8 
AfT.  3. 
S.  P.  Br.  2.  If  a  man  leafes  his  manotfir  life,  except. the  advowfin^  and 

•ocSmV*  ^fi^^  grants  the  manor  cum  pertitf,  the  advowfon  docs  notpaf^; 
H.  6. 34.  Jor  it  is  not  parcel  of  the  manor  at  the  time  \  fo  of  an  acre  o£ 
pwPnf^—  land.    Per  Prifot.  Br.  Comprife  &c.  pi.  28.  cites  58  H,  6. 

ment  in  fee  37j  3^" 

St  made  of  a  iiiaDor»  to  which  an  advo^fw  h  appendant,  and  Itvay  U  madie  in  tfa*  dcmdac^ 

but  mo  astontnuntf  it  was  held*  that  the  advowfon  fliall  pa/ft  but  none  of  the  fenriccs.  3  Le«  193. 

Mich.  S9  Elis.  B.  R.  Long's  Cafe. Sav.  103.  Long.  v.  the  Bifhopof  Gloucefter  and  Hem* 

ings.  S.  C-         ■ -If  livery  be  not  made,  the  advowfon  ihafl  not  pafs,  tho'  tbie  word-  (grawtj  W  im 
the  deed  ;  for  then  the  advowfon  ihall  be  fevered  from  the  manor  which  was  aoncxvi  t»  it.  b 
;^UU.  R.  91.  Trin«  17  Jac.  B.  R.  Atwell  v.  Harris. 

3.  If  a  man  has  ^mox/eable  e/lafe  of  uiherifiance  m  13  acrrs 

'farcei 


parcel  of  a  manor^  they  will  pafs  by  the  name  of  tte  manor. 
Co.  Litt.  48.  b. 

4.  The  lord  purchafes  inform  tenancies  of  the  manor,  and  after 
fcIJs  the  manor;  the  tenancies  do  not  pafs.  Jcnk.  232.  pi- 4. 

cites  D.  265. Tenancies  are  no  part  of  the  manor.    Arg.  2 

Show.  440.  cites  5  Rep.  Mountjoy's  Cafe. 

5.  Two  coparceners  of  a  manor,  confiding  of  copyholds,  free-  ^-  ^'pl/f* 
holds,  and  demefties,  mate  partition  of  all  except  the  copyhold  ^^Eli*.  C. 
and  free  fervices,  after  one  of  them  having  part  of  the  demefnes  B.— •  fDe- 
fcverally  by  herfelf,  as  the  other  had  the  other  part,  and  the*  ^fi^^v  ** - 
demefnes  remaining  in  coparcenary  between  them  makes  leafe  t^^^J^^ 
of  her  moiety  of  the  faid  manor ;  whether  the  part  allotted  to  it  ihould  be 
her  that  made  the  leafe  paffed  by  the  name  of  the  moiety  of  the  ^^^^^V^^* 
manoTy  was  not  agreed  by  the  Court,  but  by  the  better  opinion  Joidcn  and" 
of  the  Courty  it  feemed  tnat  the  demefne  was  fevered  from  the  copyholders 
manor,  and  therefore  paffed  not  by  that  name.  And.  22 1*  [  226  3 
^ch.  28  £liz.  Thetford  v.  Thetford.  rcmainmg 

in  oofarccnary  &c. 

6.  By  devife  of  2  manor,  rents  anJfervkes  will  pafs.  2  Le.  43. 
Hill.  29  Eliz.  C.  B.  Inchley  v.  Robinfon. 

7.  By  lijine  levied  of  a  manor,  nothing  but  a  manor  in  truth  '•  ^'^^\ 
pafles,  and  not  a  manor  in  reputation.  Cro.  E.  708.  Mich.  41   &  no*^|,etiew 
42  Eliz.  C.   B.  Mallet  v.  Mallet.  by  intend. 

ment.     But 
itit  othcrwife  In  a  cMrveyance;  for  there  the  intent  of  the  parties  will  help  it.     Cro.  £.  524.  S.  C« 

8.  The  •  word  Manor  includes  all  eftates  and  degrees  of  eftates  *  ^V^^' 
of  or  in  the  manor,  and  by  the  grant  of  a  manor  the  rever/ion  freeholds* 
will  pafs,  even  in  the  King's  Cafe.  6  Rep.  56.  Trin.  4  Jac.  Ld.  as  well  as 
Chandos's  Cafe. D.  233.  **»«  ^^"^^f" 

"'^  nes  and  fer- 

Ticcs.    And  n/urvey  of  a  manor  fhall  be  as  well  of  the  freehold  lands  as  of  the  demefnes.  Arg. 

Ow.  74.  j6  Eliz.  in  cafe  of  Highim  v.  Deff. And  there  is  no  difference  where  the  parcels  are 

eiprcifed,  and  where  implied.     Arg.  Lat.  63. 

if  a  man  leafe*  $  acrex^  fmrcei  of  bh  matter,  to  J.  S./or  life^  and  aftef  grants  the  manor  atm 
f'^fin*,  the  reverJSon  fiall  pafs,  for  this  is  parcel  in  reverfion.  Per  Prifot.  Br.  Comprtle  ftc.  pi. 
aJ.  cites  38  H.  6.  37,  38. S.  P.  Br.  Grants,  pi.  60.  cites  38  H.  6.  34.  per  Prifot. 

9.  Reputation  is  fufficient  to  pafs  a  thing  in  conveyance  by  But  it 
name  of  a  manor,  which  in  truth  is  not  a  manor.     Yelv.  191.  n^iyf^ 
Mich.  8  Jac.  B.  R.  cites  6  Rep.  Sir  Moyle  Pinch's  Cafe.  and  not  m 

reputation 
wj*  to  challenge  and  hold  the  privilege  of  a  manor,  as  to  hold  a  Court  Baron  &c.  Yelv.  loi. 
Wich.  8  Jac.  B.  R.  Tlic  King  v.  Staverton.  *    ^  * 

(L)  By  what  JVords  a  Manor  paffes. 

J.  A  Manor  palTes  by  the  name  of  a  Knighfs  Fee.  Arg.  Ow. 

^^  82.  cites  7  E.  3. ^Bulf.  54,  Arg.  cites  17  E.  3.  8. 

2.  If  a  manor  confifts  oi  fealty  and  renty  and  the  lord  grants  ^"^  con- 
^rent,  by  this  the  manor  (hall  pafs.  Per  Thorpe  Ch.  J.  Br.  *'*'^'  V^l 

r*^   ^i^»^  K  rr      ^  *  J"***,   manor  be  Pf 

Orants.  j4.  76,  cites  ap  Aff.  26.  homage, 

fraltyj  efcu- 
IP  i^i  Hut,  iod  the  rtnt  §nly  h  granted  i  and  if  the  lord  grants  his  rent  cnmfertin.  referving  to 

him 


*      •. 


ja^noF. 


fcim  <  relief  md  efcheat ;  ov^rc  if  tfit  ntiior  Hull  pafs  ;  Brook  fajit  ie  feemt  to  liim  tfcat  tt  ftiffy 
H  feahj  and  reot  make  the  minor ;  cb&lraryy  where  the  laiiaor  antilki  in  hom^se,  lealty  a4 
fcat  i  per  Thorpe  Ch.  J.  Br.  Grantif  pi.  76.  citea  29  Aff.  20. 

3*  If  a  feoffment  be  made  of  all  bis  tenements  in  D*  and  there 

^  is  a  i^iyor.  which  extends  into  J),  and  5.  nothing  (hall  pa&  which 

is  in  S.  and  fo  fee  there  that  it  is  admitted^  that  a  manor  mzj  pais 

by  the  word  tenefftent.    Br.  Grants,  pi.  53.  cites  9  £.  4.  6. 

•  IW.  cite»      ^.  A  manor  may  pafs  by  the  name  of  8L  land;  or  of  a  •  mef- 

ti  pi/i's'  f'^P'  -^^8-  ^  fiwJ^I*  54-  cites  6  E.  3.  243-  and  9  E.  3. 

_^A.  gives  th?  imphml  watff^tgt  mmd  «//  «/i«r  Zeir^j  amd  temfWKnis  vfih  tb*  mdvvmfvm  mppadwi^ 
•q  it  lately  M%ngin^  f  tb*  wimajlerj  of  Milton.  This  comprthenis  the  manor.  For  the  geaen) 
words  ^i  all  other  iundt  and  tinemtnti  include  all  in  'general;  for  if  I  give  all  my  lands  and  teae* 
mencs  belonging  to  fuch  a  monaftery,  my  manor  which  belonged  to  ir  p2Ses,  tho'  not  givtn  \j  naae 
•fa  manor.  Sar.  104.  Tiin.  30  EUs,  in  Cafcof  Long  t.  Bifliop of  Glonceftcr. 

5.  If  a  man  has  the  matior  of  D.  and  he  leafes  his  manor  of 

D.  or  bis  mamr  tailed  D*  or  Us  manor  in  D.  in  every  cafe  the 

manor  pafles,  per  Manwood  Ch.  B*  Mo.  235.  fays  k  was  fo  re- 

folved  in  anno  i  Eliz. 

By  thi»  6.  The  Queen  feifedof  the  manor  of  Gafcoigne,  and  of  the 

word  (here-  Grange,  called  Gafcoigne  Grange  in  D.  did  grant  all  ber  lanJs, 

the  nuhor'    tenementf^  and  bereAtaments  in  D.     It  was  adjudged  per  tot. 

will  pall ;     Cur.  that  the  manor  d|d  not  pafs,  and  per  Anderion  Ch.  J.  it 

per  Andcr-   ^ould  bc  the  fame  in  the  cafe  of  a  common  perfon.  Godb.  136. 

•^  Pafch.  28  Eliz.  C  B.  Giles  V.  Newton.    . 


[  127  3  (M)  What  fbmgs  renting  to  a  Manor  pqfs  by  what 

Words. 


Ari^  Golds 
105. 


.  z.    lUf  EMBERS  (hall  be  taken  for  the  towns  and  hamlctsy 
"^^  where  the  manor  has  jurifdi£lion  ^  per  Dyer.  Ow.  31* 
Pafdi.  6  Eliz.  Anon. 

2.  A.  lets  the  fcite  of  his  manor  nmtb  all  bis  lands  to  the  faid 
rmnox  appurtenant  s  hereby  all  the  demefne  lands  io  pafs.  But 
if  it  were  witb  all  tbe  lands  appertaining  to  tbefaidfcite^  nothing 
pafled  but  the  manor-place  \  per  Brown.  Ow.  31.  Midi.  7  Eliz. 
Anon. 


S€»(T)pl.j. 


(N)  IS/bcaor  fufpended. 

I.  T  F  a  man  has  a  feigniory  in  fee,  and  lands  defeend  m  the 
^  part  of  the  mother  to  him,  the  feigniory  is  not  eztin* 
guifhed^  but  fufpended.  For  if  the  lord  dies  without  i£Rie,  the 
Icigniory  fliall  go  to  the  heir  of  the  part  of  the  father,  and 
the  tenancy  to  the  heir  of  the  part  of  the  mother,  and  yet  the 
father  had  as  high  eftate  in  th^  tenancy  as  in  the  fognioiy. 
Per  2  J.  Godb.  4.  pi.  5.  Hill.  23  Eliz.  C.  B. 

2.  tf 


2.  If  lord  and  tenant  are,  and  the  lord  releafes  all  his  right  t9 
the  temmt  and  heirs  of  his  hody^  by  this  the  feigniory  is  fufpended 
during  the  tail;  and  fo  fee  that  it  is  taken,  that  this  is  not 
any  extinguiihment,  tho'  the  releafe  be  made  to  him  nuho  has 
fee\fin^U  in  the  land  \  the  reafon  feems  to  be  that  the  releafe 
goes  hj  fvaj  of  defeasance  of  ejiate  of  the  feigniory^  which  was  in 
the  lord  at  the  time  of  the  grant,  and  then  this  (hall  enure  by 
nvay  of  grant,  Br.  Releafes,  pi.  86.  cites  13  £.  3.  and  Fitzh. 
Voucher  120. 

3.  Contra  where  he,  who  releafes,  has  nothing  in  him  tut  ^ 
ri^ht  at  the  time  of  the  releafe  made.    Ibid. 

4.  The   lord  may  releafe  the  fervices   to   the  tenant^  for  life  Br.  Vior, 
eftbe  tenant,  and  after  the  death  of  the  tenant  the  lord  fcall  f'^^'  ***• 
hare  the  fervices  again ;  for  the  ground  in  Littleton,  that  if  a    '    * 

man  releafes  for  one  hour  to  him  who  has  thefeefimpUy  itfballferve 
far  ever,  is,  where  the  thing  which  the  tenant  had  is  releafed, 
and  the  tenant  here  had  die  land,  but  not  the  fervices,  and 
therefore  by  fuch  releafe  the  fervices  are  not  extinft  for  ever. 
Br.  Releafe,  pi.  ^6.  cites  13  £.  3.  and  Fitzh.  Voucher  lao. 


(O)  Services  extingUl/hed.  see  Crant 

Wpi.3.4* 

I.  T  F  three  acres  are  held  by  fuit  of  Court,  and  the  lord 
purchafes  one  acre  of  the  three,  or  grants  his  feigniory  of  one 
•wr,  the  fuit  is  gone  for  ever.  But  if  one  efcheat,  or  be  alien'd 
in  mortmain,  for  which  the  lord  enters,  the  fuit  remains  for 
the  refidue,  per  Periam  J.  Mo.  203.  Pafch.  27  Eliz.  C.  B.  in 
Knights  Cafe. 


(P)  Severance  of  Parcel.     By  what  Adi. 

J«  'T'HRE  E  coparceners  of  a  manor  ;  one  levies  a  fine  fur  cogni-^ 
"*'  fance  de  droit  come  ceo  Isfc,  of  more  acres  than  the  manor 
contains.  This  is  a  fcvcrancc  of  a  third  part  of  thofe  acres  from 
the  manor,  b.  D.  333.  pL  30.  Pafch.  16  Eliz. 

2.  If  a  fine  be  levied  of  a  manor,  and  conufee  renders  part  to 
A,  for  life,  and  other  part  to  B.  for  life,  and  the  rent  of  the 
vfbole  to  C.  till  the  entry  of  A.  and  B.  it  is  one  entire  manor  in 
the  hands  qf  the  conufee.  Arg.  Godb.  129.  Mich.  28  Eliz.  C.  B. 
in  Cafe  of  Green  v.  Harris. 

3.  If  I  devife  that  my  executors  Jhall  fell  Black-acre  parcel  of  my  \   228   3 
nanor,  and  die  ;  it  remains  parcel  of  the  manor  till  fale  made. 

So  if  the  heir  fells  the  manor,  Black-acre  (hall  pafs  ;  for  it  is 
but  executory,  and  remains  parcel  till  it  be  executed.  Arg. 
Godb.  129. 

^  4*  If  A.  recovers  Black-^cre parcel  of  a  manor ;  before  execution 
U  is  parcel  of  the  manor|  ana  ihaU  pafs  by  grant  of  the  manor. 
Arg.  podb.  Up, 

(  QJ  Thirrgs 


«5  flIPanon 


(Q^)  things  fevered.     Where  they  fhall  be  agak 

Parcel. 

SoMUafe      I.  T  F  one  malced  2.ffft  in  iail^  or  Icafc  for  life,  tf parcel  of  the 
^rJUl^Z  manor :  durinc:  thofc  eftates  the  land  is  no  parcel  of  the 

s  manor  «f-  ^.^      '  *i     t^-.  •  ■*-•••       i-i  «    •  »  r^     \    ' 

ceft  one       manoT,  Tl.  C.  422.  b.  Tnn.  14  £liz.  Bracebndge  v.  Cook. 

ncre;  dur- 
ing the  leafe  the  acre  is  not  parcel  of  the  manor ;  hut  otherwife  in  the  cafe  of  a  *  ieafefuryatn, 

]  I  Rep.  47.  b.  in  Liford's  Cafe. cites  38  H*  6.  38.  b.  PI.  C.  103.  in  FulmecftMi's  Cale.^— 

♦  Afg.  Cr*«  E»  52Z. — Sec  (Q^a)  pi.  a. 

2.  A  man  feifed  of  a  manor  in  jure  uxoris,  leafed  part  ef  it 
without  the  wife  for  years,  the  revefjion  is  not  parcel  of  tht  manor; 
but  othenvife  if  the  leafe  had  been  made  by  the  huiband  and 
wife  'f  per  Man  wood  J.  Le.  265.  20  Eliz.  C.  B.  in  Bracebridge'& 
Cafe. 

3.  If  10  acres  of  the  demejnes  of  a  manor  are  kajedfor  20  jears^ 
and  after  a  leafe  is  made  of  the  manor^r  40  jears^  there  the 
reverfton  of  the  10  acres  fhall  pafs  prefently,  and  yet  it  is  not 
properly  parcel  of  the  manor  during  the  firft  term.  And  it 
feems,  the  franktenement  and  the  fee  of  the  10  acres  remain 
parcel  of  the  manor,  but  yet  it  is  not  in  all  degrees  parcel.  Sav., 
1 13,  1 14.  Pafch.  28  Eliz.'in  Cafe  of  Thetford  v.  Thetford. 

But  \Un         ^,  gale  of  a  manor  to  A.  and  his  heirs,  except  the  trees^  and 

VoMje  Tad  afterwards  the  f coffee purchafes  the  treesy  they  are  again  mzdcparcel 

hr'ett  •  ex.  of  the  inheritance,  tho'  they  were  abfolutely  divided  for  a  time. 

cepted^  and  n  Rep.  50.  Mich.  12  Jac.  in  Lyford's  Cale»— cites  4  Rep.  63. 

urwlrds  '  Harlackenden's  Cafe. 

purchafcd  the  acre  or  the  houfe,  none  of  them  Ihould  be  parcel  of  it  again.  And  fo  a  diScitnce 
between  partet  intrgraltf  Jimilaret  &  drJ/Jmi/arts,  afid  between  partes  d}ffimiiaresy«i»  anmarMfivt 
adberentcx^  and  domux  &  partes  diflimiiaies  excrr/ceftrex^  as  arb4r,  ix  Rep.  50.  Lil'ord's  Cafe.'— « 
cites  9  E.  3«  2,  a.  b.—  I  Roll.  R.  101.— Cro.  £.  522.  in  Cafe  of  Ivc  v.  Samms. 

D.  326.  b.  ^,  The  foil  Upon  which  the  fea  flowes  and  reflows,  viz.  between 
l^°u't  whi°e  ^g^-'u^ater  mark  and  low^vater  mark  may  be  parcel  of  the  manor 
the  foil  is     of  a  fubjed.  5  Rep.  107.  Pafch.  43  Eliz.  Sir  Henry  Conflablc's 

underwater  Cafe. 

the  jurif- 

4i^ion  belongs  to  the  adminl.    5  Rep.  107.  ut  ante. 

6.  If  one  grant  away  ztij  part  of  the  demefnes  in  feey  they  arc 
fevered  from  the  manor,  and  can  never  be  part  of  it  again*  tbd 
it  be  hut  for  an  injlant.  Skin.  192.  Trin.  36  Car^  ^^  C.  B.  in 
Cafe  of  Lemon  v.  Blackwell.— cites  6  Rep.  6$<s 

7.  Latids  fevered  from  the  manor  can  njpvQT  after  become 
parcel  of  it  in  reality,  but  it  may  in  reputation ;  as  if  laiid& 

^  part  of  a  manor  be  aliened  away  and  repurchafedy  and  an  unity 

of  pofTeflion  for  a  confiderable  time  after.    6  Mod.  151.  Pafdu 
3  Ancx.  B.  R.  The  Queen  v.  Duchef^  of  Bucdugh* 
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(0^2)  ReveHiotii     What  pafles  by  a  Grant  aS 
Parcel  of  the  Reverfion.     Things  fevered. 

*  i      .         . 

I.   A     Seifed  of  a  manor  in  fee  made  a  leafefor  years  of  the  ^'^e  prior  of 

^*  /cite  and  *  demefnes  of  the  manor  to  J.  S.  alnd  after  the  fc-J* nj  \ii 

Icflbr  granted  the  reVerfion  of  the  fame  manor  in  fee,  and  the  demcf- 

the  lefee  attorned.    The  juftices  held  that  the  grantee  took  nesofthe  - 

nothing  by  this  grant  •,  that  the  grantor  had  not  any  reycrfion  ^.To  A.  fot 

in  the  manor,  and  that  the  fcite  and  the  demefnes  are  not  the  ufc  render 

manor.    Bendl.  24.  pi.  30.  Pafch.  20  H.  8.  *nf  «nf' 

^    *       ''^  ^  aind  after 

ttc  rcverfion  tf  the  fcite  arid  demefnes  and  the  residue  of  the  ilatior  came  to  the  iting  r  ^«'  -j 
ky  the  difiblutioii  of  the  priory,  and  after  the  King  granted  the  manor  with  the  ap-  L  **9  J 
purteaances  to  C.  for  21  years  by  the  words,  all  renti^fervicex^  profits y  and  bereMtamtnts  of  the 
faiJ  manor;  but  n*  exprefs  mention  ef  any  reverjion  was  made,  ntr  any  recital  of  the  leafe  of  the  fcite 
•nidemtfnei  aforrfaid ;  but  a  rent  of74l.  was  rcfervedto  the  King  upon  the  leafc  of  the  manor. 
By  the  better  opinion  the  reverUoo  palled  by  the  name  of  the  manor.  D.  13  j.  pi.  16.  MicH. 
^  *  7  Eiii.  Aprice  v.  Rogers. ' 

^  2.  If  A.  lets  an  acre  parcel  of  a  manor  for  ftars^  the  rcverfion  P^-C  443: 
there  is  parcel  of  the  manor,  arid  fhall  pafs  by  the  grant  of  the  ?''^^]j'!!! 
manor 'y  but  a  leafe  of  a  manor  excepting  an  acre,  the  acre  excepted  ji  Rep.  47, 
is  not  any  part  of  me  manor  to  .any  purpofe,  and  (hall  not  pafs  b.  in  Li- 
bya grant  of  the  manor.  Cro.  £.'522.  Trin.  38  Eliz.  Arg.  in  I^Xaivf"' 
Cafe  of  Ive  V.  Sams. — i— cited  PL  Com.  104.  per  Bromley  and  <,fa  manor 

38  H.  8.  except  $>te 

».  4cre  tvitb    , 

^^f  adwiufon  the  acre  witli  the  advowfon,  will  notpafi^  by  grant  of  the  reveriion  but  are  fevered  an^ 
^>iuaitcd  from  the  manor  for  ever  as  a  branch  or  ^ther  member  divided  from  the  body.     1 1  Rep. 

ioMich.  li  Jac.  in  Liford*a  Cafe. 2  JLe.  121.  Bawel  v.  Lucas,  if  the  leafe  be  for  years  or  for 

"^c.— A  leafe  for  life  is  made  of  a  manor,  excepting  an  acre  ;  hy  grant  of  reverfion  oi  \\\t 

■anor  this  acre  doifi  ribt  pafs  ;  otherwife  if  leafe  for  years  is  made  with  fuch  exception.  A  thing  in 
fofieiEon  cannot  pafs  as  parcel  of  a  thing  in  reverQon,  where  leafe  is  made  for  life  with  fuch  excep- 
hon;  otherwife,  if  part  of  the  manor  is  leafed  for  ItfexviiifucJb  exception^  and  after  a  grant  in  fee 
*/tbe  manor  is  made  to  another,  ihe  reveriion  of  the  parcel  in  leafe  (hall  pafs  with  the  manor  ;  for 
the  fee  of  it  was  not  fevered  from  the  manor,  aitid  a  thin^  in  reveriion  may  pafs  as  parcel  of  a  thiug 
inpofleffion,  as  in  this  cafe  of  a  manor  the  exception  for  life  was  exprefs  leparation  pro  tempore  ; 
>bcre  ad'vo'Uffon  appendant  is  granted  f^r.Hfe,  a  grant  of  the  manor  after  to  another  paifes  the  re- 
^on  of  the  faid  advowfon.— ^— Jen1t.  5l«.  pi.  91. — — #1.  C.  loj.  b.  Arg.  in  Cafe  of  FtfN 
nerftoD  v.  Steward. 

3-  Tenant  in  tail  of  a  manor  leafes  pai^cel  ior  jtaiXSi  and  after- 
wards makes  ?l  feoffment  of  the  whole  manor  and  makes  livery  iri 
the  demefnes  not  leafed ;  the  revcrfion  in  the  lands  leafed  do  not 

,  P^fs  i  but  contrary  in  cafe  of  a  tenant  in  fee  of  a  manor^  and  that 
without  deed  'with  attornment ;  per  Dyer  Ch.  J.  Le.  265.  20 
Iliz.  C.  B.  in  Bracebridge's  Cafe. 

4.  If  A.  be  dijeifed  rf  ^ne  acre  paf-cel  of  his  manor ^  tho*  the 
^rc  in  right  is  parcel  df  the  manor,  yet  if  A.  enfeoffs  another 

-  of  his  manor  the  right  of  this  acre  (hall  not  pafs  but  is  fevered 
from  the  manor  for  ever,  i  i  Rep.  47*  Mich«  12  Jac.  in  Liford's 

;  tafc.— cites  38  H.  6.  38.  a. 
.5.  If  I  have  a  manor  in  which  is  a  park  and  fifli  pondi^  and  I 
Tot.  XV.  U  demift 
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(lemife  the  manor,  exiept  the  game  of  deer  and  Ji/h  an<l  J^ttx 
grant  over  the  reverfion,  the  grantee  (hall  have  the  deer  and  the 
n(h  as  a  thing  attendcmt  on  the  inheritance,  ii  Rep.  50.  b.  ib 
Liford'8  Cafe. 

6.  'Vht  freehold  of  parcel  of  a  nfanor  in  poffeffion  being  exctpteis 
where  a  manor  is  leafed  for  I  fey  docs  not  pafs  with  the  rcvcr- 
iSon  of  the  manor  j  bat  where  pari  nf  the  manor  is  granted  for 
life,  there  upon  grant  of  the  mailof|  the  poiTedion  and  reverfion 
of  the  faid  parcel  pafles  with  the  faid  manor,  for  this  pared- 
Was  parcel  of  the  manor  and  not  eXcep'tdd.    jenk.  31 1 .  pi.  91* 

AppSaTt  (R)  By  ^^*t  Aa  or  Grant  (as  Leafe  &c.)  that 
tvn^""^  which  was  P.arcel  fhall  be  fo  fevered  as  that  by 
*  4.  Grant  of  the  Manor  the  Reverfion  fliill  not  pafsj 

Sutif  they  f .  1  1?  the  King  leafes  parcel  cf  a  manor ^cr  lifcy  the  reverCoH 
yMT^ifin  ^  ^^^  parcel  paffes  to  the  King ;  for  the  rtverfion  had 

right  of  rte  always  continuance  in  the  fame  capacity,  and  no  alteration  is 
«//>,  and  made  thereof  by  force  of  the  leafe%  But  nvhere  the  leafe  for  /j^ 
1  ^ilJe'for"  ^  ^  dif continuance y  there  he  gains  a  nemi  reverfion  and  this  findi 
VtffofpArcei  not  be  parcel  of  the  manor,  j^nd  therefore  if  a  man  isfeifedrf* 
C  ^3°  ]  mahor  in  right  rf his  ivifey  and  he  leafes  parcel  for  life^  this  is  t 
and  after  dlfcontinuance  and  he  has  gained  the  reverfion  in  his  own  right, 
jiveq/lZ  *  ^^  ^^^'  ^^^  reverfion  cannot  be  parcel  of  the  manor.  Arg.  Windt 
ma-ror,  the  46.  and  agreed  by  the  counfel  on  the  other  fide.  Ibid.  47* 
reverfion       Mich.  20  Jac.  C;  B.  Bifhop  of  Oloudeftet  v.  Wood* 

will  pafs  by 

the  fine ;  per  Cur.  Aiid  fo  fee  that  it  remaius  parcel  of  the  manor  in  reverfion.  Br.  Grants,  pi.  iti. 

cites  x8  Aff.  2. 

Bmi  fvben  a.  Stf  if  tenant  in  tail  lets  parcel  of  ft  manor  for  life,  the  rr 
'tiflfr''fir^  verfion  of  this  parcel  is  not  parcel  of  the  manor  fof  the  reafoft 
tif<  worlt  nt  aforefaid ;  arg.  aiid  agreed  by  the  other  fide ;  for  in  thefe  cafet 
di/continu^    the  Icffor  gains  a  ri^w  fee  fimpki     Windi.  46,  47. 

Mitce^  the 

reverfion  continues  parcel  of  the  nianor;  at  in  the  cafe  of  a  leafd  for  life  hj  a  ^fj^i  this  it  arf 

any  wroiig  $  for  the  fucceflbr  may  enter.     See  Winch.  47.  Biflbop  of  Glouceifter  t.  Wood. 

(R.  2)  Seignior)^  exUnguiJbed  as  to  Parcfel,  or  alL 

I.  T  F  the  lord  dijfeifes  his  tenant  and  mahes  feoffment  in  /Jr,  aod 
-*•  the  tenant  re^ntersy  the  lord  fliall  not  have  the  feignioryt 
nor  ihall  the  feoffee  have  it  $  qu4)d  fuit  concefliun  per  totam 
Curiam  9  H.  7.  25.  a. 

2.  If  lord^  mefne  and  tenant  afe»  and  the  mefnaUj  tfibeeis  19 

/.the  lord  upon  the  death  of  the  tenant  without  heir^  tic  tenant  IfaaH 

hold  of  the  lord  by  the  fame  fervices  as  he  held  before.    See 

Tenure  (A.  a)  pi.  6.  cites  7  E.  4.  12.  by  Needham,  Davie* 

County  Palatine  67.  Cy«  Litt*  99.  b^  D.  30  H*  8.  44^  oo.  snf 

m 
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•       ''         ■ 
Vxtfagnlmis  exiinSt.  10  Afi;  29.  adjudged  2  E.  4.  6.  byDanby,' 
I  E  3.  d.  Brook  Tenures  91.  Fitz.  Avowry  258. 

3.  lidijUeifor  oiz  mznor  fevers  the  deniefnes  from  the  ferytcesi 
txA  afterwards  the  difieifee  demands  the  manor^  it  is  well ;  be« 
caufe  as  to  him  it  is  a  manor  ftilL     Arg.  Lat;  63;  cites  9'  £.  4. 

4.  If  tenant  makes  feoffment  of  his  tenancy^  and  the  lord  at 
wttomey  makes  livery  ;  this  does  not  extinguifh  his  feigniory ;  be<^ 
eaufe  \phat  he  does  is  only  by  an  authority.  Mo.  11;  pL  41. 
HilJ.4E.6* 

5.  If  tenant  enfeoffs  the  lord  and  ajlranger  to  the  ufe  of  another  S.  I*,  doth^ 
Miid  his  heirs y  and  makes  livery  to  the  Jtr anger ^  this  is  no  extin-  ^  J^*^  ®^ 
Euifliment  of  the  feigniory;  but  if  the  livery  was  made  to  the  oiaiinot 
3m/  it  is  otherwife  \  and  yet  is  the  poiTeflion  inftaritly  carry'd  have  Aow^'  , 
away  to  the  ftrangerj  by  the  ftatut^  2  H.  7.   13.  per  Dyen  T'.^^'^l^ 
Owen  31.  Pafch.  6  Eliz;  in  Cafe  of  Suiton  v.  Robinfori.  ^'iT'^ef. 

'  -       ^       fioD^  where, 

01  he  might  be  vouch'd.    Mo.  56.  per  Dyer  Cb.  ].  Pafch.  4  Elis.  in  S.  C.-^-^Dsa.  60;  pi.  n^ 
fi-  C. D.  ii^6.  pi.  41.  in  Maiig. 

6.  If  tenant  enfeoffs  his  lord  and  a  Jlranger^  and  ffiey  re-^nfeof  I>*  140.  \ 
the  tenant  and  hu  vjife^  the  feigniory  is  all  extin^l ;  for  the  land  ^^^}j^\ 
in  their  hand  was  difchatg^d  o?  the  feigniory,  and  by  thtir  feofi^  Jl'  pi.  \[^ 
incnt  all  pafies  from  each  of  them,  they  being  Joiniehants:    Mo.'  S.  c,—^6 
i6.  Pafch.  6  Eliz.  Sutton  v.  Robinfori.— ^Ow.  3 1 .  S.  C.  "^^'^ ''-  ^ 

ioe  lord  9/ a  ntbiefj  of  a  tenantyj  axid  the  lord  aliens  this  oVer  to  aiiotheri  the  feigniory  is  eztin€^' 

^partieula. Mo.  56,  Pafch.  6  Eliz. Siittort  v.  Robinfon.---Ow.  jr.  S.  C^^And  if 

<he  lord  rdemfe  ail  bis  right  in  dne  acre  of  the  lands  held,  it  is  ettinsuiflimeht  of  all  the  f»icnlor^« 
Mo.  56.  Sutton  V.  Robiaion. Dal.  60., pi.  11.  S.  C. -Ow.  31.  S.  C. 

).  If  tenant  docs  offence,  by  which  his  land  comes  to  the  JCing 
py  rojal  efcheaty  it  feems  that  the  feigniory  is  clearly  extin^  K 
but  he  doubts  of  the  purchafe  of  the  King  ;  pet  ShutdcWo'rth^ 
ll6.  237.  P;ifch;  29  Eliz.  Broke  ▼.  Smith. 

(S)  Pleadings;  j;  ^3,^  j 

•       •     •     >  •     .     ,    •  »        •  • 

t*  J  S  SISE  of  M  rent-charge  out  of  the  manof  ofD.  in  i>.  the 
"^  defendant  Jaidi  that  the  manor  extended  into  D,  and  C  this 
Is  a  goodplqa  to  the  writ  prima  facie ;  the  plaintiff faid,  that  this 
parcel  'Ookicb  is  in,C,  is  thefervices  efthe  manor ^  and  all  the  demefnei 
in  D.  and  a  good  replication ;  for  nothing  can  be  charged  but 
the  demefnes,  and  not  the  fervices.  Br^  Replication.'  pi.  a8i 
cites  \2  Aff.  40: 

a.  If  a  pracipe  be  brought'  of  a  manor  and  J^o  attesi  tenant 
Vouched,  ai;id  vouchee  enters  and  vouches  hifnfelffot  the  mqnor  and 
^^  acres  alfo  as  parcel  of  the  manor  i  ['tis  good]  for  tho'  it  wa^ 
iiot  parcel,  yet  if  he  was  enfeoffed  as  parcel,  he  ought  to  toucl:^ 
Accordingly.  See  Voucher  (N*  a)  pi.  5.  cites  41  E.  3.  a^*  b. 
3.  In  avoviry  feifin  of  the  fervices  was  alledged  in  J*  iy.  ioh^ 

i/raiUid  tbi  manor  by  fine  Ho  the  avowanti  and  the  temmt  attorn*d« 

V  a       ^  ml 


^  I 


«3»  iffl^anofc 

^nd  for  fo  much  arrear  the  lord  avowed ;  the  plaintiff pni^  th^ 
thofe  fervices  were  not  parcel  of  the  manor  at  the  time  of  the  fine  levied^ 
and  upbn  argument  the  iffue  was  accepted,  and  yet  it  majk^ 
that  it  was  not  parcel  at  the  time  i^c.  and  yet  it  is  parcel  now  as  bf 
ntefnaltyy  efchtaty  orforejudgery  or  by  gift  in  tail  of  tliefe  ferviceSj 
etnd  the  tail  was  extinSl  afterwards  /  hut  this  ought  to  bejhev^d  hj 
replication^  as  it  feems.  Br.  Avowry^  pi.  32.  cites  48  E.  3.  26. 

4.  Formcdon ;  and  demanded  the  third  part  of  the  manor  ^Z)# 
The  tenant  f aid y  that  at  the  day  of  the  writ  pur chaftd  5.  P.  «w/^h 
fed  of  20  acres  of  land  in  D.  parcel  of  the  fame  manor,  and  therefore 
he  ought  to  have  demanded  the  third  part  if  the  manor  except  and 
foreprife  the  30  ^^-rf/ aforefaid,  judgment  of  the  writ,  and  wal 
compelled  by  the  Court,  to  fay  abfque  hoc^  that  he  himfelf  had  anf 
thing  in  the  2^  acres. the  day  of  the  'writ  pur  chafed  or  ever  after, 
Br.  IJrief,  pi.  176.. cites  19  H.  6.  12,  13. 
fit.  Eftop-         £,  If  A.  has  a  manor  in  the  county  ofW,  and  B.  holds  land  of 
chefs  ^C.    '^^y^"y  manor  in  the  county  of  D.  by  rent  and fervicesy  this  rent 
and  fervices  are  parcel  of  the  manor ;  and  in  demanding  the 
miinor  he  fhall  demand  it  in  the  counties  of  D-  and  W.  where  hfc 
fhall  make  furmife ;  and  fo  fee  that  the  land  held  is  not  parcel 
of  the  manor,  but  the  rent  and  fervices  ifluihg  out  of  it  arc 
parcel  of  the  manor.    Br.  Manor,  pi.  2.  cites  22  H.  6.  53. 
So\x\avovj»       6.  In  forcible  entryy  wh.ere  the  defendant  faidy  that  the  ISoufeani 
lyofdtjtrcfi,  i^^j^  ^^  was  parcel  of  the  manor  of  B.  and  intitled  himfelf  to  the 

taken  irr  t  »/?  ir-  »  /r     ^    •  t  .1 

aci^et^  be-  manor  by  efcbeaty  and  did  notjbew  tn  'what  county  the  manor  vuiSy 
caufe  it  is  and  yct  good )  for  it  fhall  be  intended  in  the  county  where  the  bad 
hddofbh     /j.      Br^  Pleadings,  pi.  53.  cites  36  M.  6.  17- 

rniiivoff  and  o  '   r      j  j  o  t 

<iiil  not  fhew  where  the  manor  is,  and  well ;  for  it  (ball  be  intended  where  the  land  is.     Br.  Ibid. 

But  ifbe^  7-  If  the  manof"  of  C,  extends  into  7*.  and  W*  and  precipe  gwxi 
rnnd  recover  ^^^^^^  '-^  brought  of  the  manor  of  C,  and  docs  not  fay  in  fT.  and  W. 
tutafarcelt  yct  it  is  wclj ;  for  the  manor  is  entircy  and  by  this  he  fhall  rc- 
^enJiemay  cover  thc  wholc  mauor.     Br.  Prxcipe,  pi.  14.  cites  4  E.  4.  15- 

demand  t!;,£ 

man«r  ofC,  in  T.  or/o  matty  boUfes  or  scrct  In  T.  and  then  he  fliall  recover  only  that  which  is  inT. 

Ibid. 

8.  If  diffeifor  of  a  manor  fevers  the  demefnes  from  the  fervices, 

the  diflcifee  muft  make  his  demand  according  (o  his  right ;  and 
as  to  him,  it  is  a  manor  fdll.  Arg.  Lat!  63.  cites  9  E.  4. 

9.  It  is  faid,  that  where  a  recovery  \s  pleaded  of  a  manor,  01 
^hich  the  land  is  parcel,  if  the  other  would  contradit^  it,  he 
fliall  fay  that  not  parcel  of  the  manor y  and  fo  not  comprifed.  Br* 
Comprifc  &c.  pi.  19.  cites  7  H.  7   8. 

C  J32  }  10.  In  formcdon  brought  of  lands  in  A,  B.  and  C-  tenant 
pleads  a  fine  of  all  by  name  of  the  manor  and  tenements  in  A^ 
and  B.  and  faid  nothing  of  the  land  in  C  The  Court  held, 
that  by  the  name  of  the  manor,  the  lands  in  all  the  villages  nvotdi 
pa/sy  2iTid  the  defendant  may,  if  he  will,  plead  as  to  the  land  in  C* 
nient  comprife  in  the  fine.     Brownl.  155.  Anon. 

1 1.  A  manor  cannot  be  ^/j/fTj^^/' unlefs  by  ifs  name  of  incorpo-* 
fatioDi  as  Aodcrfon  tcrai'd  it.  Ow.  4.  Bragg  y.  Brook. 

Peclanitiaa 


Declaration  was  de  manerio  in  D.  inftead  of  J^  D-  and  held 
ill.  2  Lev.  178.  Mich.  28  Car.  2.  B.  R.  Underwood  v.  Satiders. 

12.  A  manor  m  reputation  cannot  be  demanded  by  name  of  a  Sec  Lev.  a8. 
manor.    Lat.  63.  in  Cafe  of  Hems  v.  Stroud.  Thlauc.^* 

13.  If  a  man  brings  a  precipe  of  a  manor,  and  in  it  demands 
any  /a/idi  part  of  the  tnamry  he  muft  either  abridge  his  plaint ^  or 
if  the  tenant  pleads  this  matter  in  abatement,  the  writ  ihall 
abate  quia  bis  petitum  ;  it  being  fup«riluous  to  demand  the  fame 
thing  twice  ;  and  if  lands  are  mentioned  with  the  manor,  they 

fiail  be  intended  to  be  no  pari  of  the  manor  \  becaufe  all  that  is 
part  of  the  manor  is  comprehended  in  a  praecipe  of  the  manor } 
as  36  H.  6.  17.  Sci.  Fa.  to  have. execution  of  the  manor  of  Dale, 
and  6  acres  of  land,  it  is  no  plea  to  fay  the  fix  acres  are  parcel 
of  the  manor,  becaufe  the  contrary  ihall  be  intended.  Pig.  of 
Recov.  42,  43. 


(T)  Cujiomary  Manor j  its  Power. 

I.  T  ORD  of  fuch  cuftomary  marvor  may  grant  copies^  and  hold 
Courts  5  and  fuch  manor  may  pafs  byfurrender  and  admit" 
tance\  and yfrn*/ Ihall  be  paid  upon  admittances,  whether  upon 
valienation  or  defcent.  Per  Fleming  Ch.  J.  Bulf.  57.  Mich.  8  Jac. 
in  Cafe  of  the  King  v.  Staft'crton.  Cites  n  Rep.  17,  x 8.  Sir 
H.  Nevii's  Cafe, 

ft 

(U)  Cuftomary  Manor  forfeited. 

I.  TF  fuch  cuftomary  manor  he  forfeltedy  the  lord  (hall  have  |'fj*"'^* 
'■•  the  cuftoms  and   fervioes  belonging  to  it.     11  Rep,  18.  •  **  '^'* 
Mich.  10  Jac,  in  Sir  Henry  Nevile's  Cafe. 

(W)  Trie4.     How, 

I.  TJ^HETHER  certain  lands  are  parcel  of  a  manor  in  an- 
cient  demefne  or  not  fhall  be  tried  by  the  country  \  for  it 
cannot  be  tried  by  doomfdq^y-book,  tho'  whether  the  manor 
be  ancient  demefne  may.  9  Rep.  31,  a«  in  the  Abbot  of  Strats^ 
Marcella's  Cafe, — cites  22  Aff-  45 • 

(X)  Lord  of  a  Manor.     Who.    And  his  Power, 

1,  "n  Y   this  word  lord  Ihall  be  intended  the  per/on  of  whom  tht 

^     'oill  is  heldy  and  not  he  who  is  feifed  of  the  vill  ^  for  if 

there  be   20  mefnesj  every  one  of  them  is  lord  of  the  vill,  and 

Jet  none  (hall  have  common  but  he  who  is  feifed  in  poff^ion  of 
le  Yill^    Sr«.  Prefcriptionji  pi.  27.  cites  %z  ii*  6*  55* 

U  3  %.  A^o^d 


933  ^m\zi  of  SjQaleir. 

5.  A  lowl  of  a  manor  cznnot  juftify  under  a  royalty  to  Mh 
hunt^  and  fowl  In  another  man's  foil.     Arg.  1 1  Mod.  74-  ^^ 

Jo.  440,  Vent,  122. -Per  Holt  Ch.  J*  a  nian  may  have  frco 

barren  in  another's  foil  ratione  friviUgii,  bi^t  notfolh  Ibid.  7  Si 

[For  wore  of  Manors  in  gc^c^al  3ec  tit.  CopHlQUi  &c.] 


(A)  6i9atc9e0  of  zmizi^^ 


|.  p  RROR  waa  brought  in  B.  R.  tt^«  a  judgment  in  ejeBmeni 

^  in  Wales  before  the  jjuftices  there,  and  upon  confidcnng 

♦  34*35    the  ftatute  of  *  28  H.  8.  wBch  luil/s,  that  error  upon  a  reA 

p-  6.  cap.     aEf'ion  Jball  he  reverfed  in  B.  R.  and  upo^  perfinal  bv  hill  before  the 

M.f.  1x3.   prefideht  and  council  of  the  marches,  \t  was  doubted,  whether 

ejeftment,  beihe  a  mtxt  a^ion,  was  within  this  ftatute  5  but  tt 

laft  it  was  adjudged  tha^E  error  lav  in  this  Court^    Mo.  248.  pf. 

391.  Mich.  29  EHz.  Griffith's  Cale.  / 

Palm,  364.        2.  In  the  Court  of  the  Marches  of  Wales  &c.  a  man  promifed 
•'orig*fu  '  '^  ^^'  ^  ^'^  of  certain  land  hfore  Michaelmas  (ip  conGderadOA 

(nere.'  of  8o/.  t" 

ftrajnc)  bnt   and  the 

(ncft  re-  Ch.  J.  Hfere  he  cannot  have  debt  or  account,  but  cafe  |ic  xna^, 
#raiiicj.  and  file  to  be  relieved  in  equity  and  be  relieved  according' to  his 
cafe,  tho'  aftion  of  debt  above  50/.  value  cannot  be  brought 
in  the  Court  of  Marches  &c.  Yet  the  cafe  of  the  equity  *  is 
tiot  reftrain'd  5  to  which  Dodtridgc  and  Haughton  J.  agreed, 
2  Roll.  R.  308.  Pafch.  21  Jac,  B.  R.  Aniias  v.  Briggcs.  ^ 
'^  3.  Marches  of  Wales  have  three  powers ^  i.  For  anions  at 
common  law,  as  debt  and  trefpafs  fur  cafe,  and  in  them  they 
ought  riot  to  hold  plea  abpve  50  /.  2d.  Of  cafes  of  equity,  ana 
6f  them  no  certainty  is  put.  3d.  Of  criminal  cafes.  2  Roll. 
R.  308,  per  Chamberlaine  J.  in  Cafe  of  Arnias  v.  Briggcs. 
'  4.  They  have  nothing  to  do  with  the  poffeffions  of  men,  unkf| 
in  refpe£l  of  force  plena  curia.  2  Roll.  R.  305^. 
'*  5:  A  prohibition  was  granted  to  the  Court  of  the  Marches 
of  Wales^  becaufe  lands  being  defcended  to  au  infant  fubjcS  t^ 
i  truft,  they  had  not  only  injoined  ^he  poffeffion  gf  thofc  lands^^ 
but  of  bther  lands  alfo  defcended  to  him.  And  the  Court  faid^* 
that  they  cannot  ftquefler  lands  at  all  for  the  performance  of  a 
(lecree  of  their  Court  to  pay  money  j  for  they  can  only  a^gere  i^ 
i.-  ^  .        ..,;....-     jcrfon?HH 


perfonam  &  non  In  rem.  Vent,  1 1.  Hill.  20  &  21  Car,  l*  B.  R. 

Anon. 

6.  I  JF.  £s*  At.  Sejf  T.  cap.  27.  di/fhlv^d  and  took  away  this 
Courtf  but  confirmed  judgmenU  and  decrees  paffid  tkeff  iefqre  tf>s 
firfiofjune  1689. 


(A)  fll^argin. 


I.  TI7 H  ERE  a  county  is  in  the  margin  of  a  declaration^  at:id  But  intend* 

^^    the  trcfpafs  or  thing  is  alled^d  to  he  done  apud  D,  and  mentOull 
does  not  Jbe^v  in  what  county  D^  is,  yet  it  is  well  enough }  be-  [   234   ] 
caufe  it  {hall  be  intended  to  be  in  the  fame  county  which  is  in  not  be, 
the  margin ;  for  a  general  intendment  fhall  there  ferve,  as  34  ^'^•f**^' 
H.  6.  Cro.  J.  96.  Mich.  3  Jac,  B.  R,  per  Popham,  Yelverton  -//fft'thr 
and  Fenner.  Quarles  v.  bearle.  margin,  to 

giTc  jurii- 
didion  to  an  inferioar  court  to  take  aviray  the  jurirdi^ion  of  fupcriout  oourti  without  (hewing  it, 
Ibid,  per  eofdcm.  ■  It  is  fufficient  to  put  the  county  in  the  margia  of  the  dcclaratioo  ia  axi 

a(Uoo,  ittt  n^  fo  ia  tut  indiSiment^    ^rg.  Vent-  no.  cites  z  Cro* 

2.  On  a  motion  to  quafli  an  order  made  by  tvfojuJUces  the  e3(* 
ception  wa^j  that  it  doe$  not  appear  that  they  were  ju dices  fov 
that  county;  for  it  is  fet  forth  to  be  made  by  A*  and  B.  twq 
juftices  com^,  pradiB.  and  there  is  m  county  in  the  body  of  the? 
order  for  the  prxdid.  to  refer  to,  and  it  fhall  not  refer  to  the 
fwnty  in  the  margin  \  whereupon  it  was  qualh'd>  per  Cur«  1  \ 
J4od.  266.  pki5,  HiUt  9  Ani^-  Bi  R«  Anon^ 


^ffimmm^mm^mmmmma^mmm^mmmmmmtmammmm^m^^m^^^l^mmmn^^mmi^i^^ 


Q^artnersi* 


(A)  Mariners  Wages.     Confidered  bow^ 

;    Iff  CEamen's  wages  is  a  cho/e  en  aSion^  tho'  the  fervice  is  tmt 
then  dope,    %  Vera*  595*  Mi^h.  1707.  Crouch  ▼•  Martia 
ndHiprri^, 

V  4  f  •  Sicwt^A'^ 


0ttinm, 


t  Vcm. 


z  Ycrn.  %,  Seamen!8  wages  arc  affignabUj  and  the  affignmont  IJjcdS? 

?^oo^on^'  cally  binds  the  wages,  and  fuch  afljgnment  ftiall  be  paid  off 
fra.  Mitchell  before  a  bond  debt ;  per  Cowper  C,  a  Vern.  R.  595.  Mich. 
▼.  ides.—    I  *^o7.  Crouch  V.  Martin  and  Harris* 

Ch.  Free.  '     '  ...  >'. 

125.  S.  C. 


6 

( 


n  ^r^"    ^^  ^)  Mariners  Wages.    Payable  or  loft.   In  what 
^'^'  Cafes y  and  bow^  much^ 


\  m  3 


f.P.2Mol.  I.  TXTHEN  a  veiTcl  hath  unloouiedy  and  the  mariners  demand 

Joy,  cap.  J.  V  V     ^^^^y  wages  (whcreof  fome  have  neither  bedy  ehefiy  nor 

t'  *^*  cabbin  aboard)  the  mafter  may  lawfully  keep  back  part  of  their 

wages  till  they  have  brought  back  the  fliip  to  the  port  fr»m 

whence  fhe  came,  unlefs  they  give  good  fecurity  to  fcrve  out 

^he  whole  voyage.     Miege's  Laws  of  OJeron  8.  f-  18. 

2.  When  the  mafter  of  a  Ihip  hires  the  mariners  in  the  very 
town  to,  which  the  vejftl  belongs  y  "whcTtoi fome  at  their  own  findings 
9thers  of  them  at  his  own  cojis  and  provifion ;  and  it  happens, 
that  the^i^  cannot  procure  fraight  \n  thofe  parts  where  (hci| 
Arrived,  but  muft  fail  further  to  get  it  \  then  the  mariners  that 
are  at  their  own  finding  ought  to  follow  th^  qiafter,  and  fuch 
as  are  at  the  mafter's  own  cofts  ought  to  have  their  wages  in* 
creafedy  kenning  by  kenning  and  courfe  by  courfe,  becaufe  he 
hired  them  to  one  cetrtain  place.  And  if  they  go  not  fo  far  as  to 
that  place  which  was  agreed  upou,  yet  they  ought  to  have  thcic 
full  hire,  as  if  they  had  gone  thither;  buPthey  muft  bring  back 
(with  God's  help)  the  vefTel  to  the  place  from  whence  they  took 
her.  Miege's  Laws  of  Oleron  8.  f.  19. 

3.  When  aJlAp  is  arrived  at  her  port  of  dif charge ^  and  gets  there 
into  dry  ground,  fo  that  the  mariners  think  her  f(fe  everj  way, 
then  the  mafter  ought  to  increafe  wagesj  kenning  by  kenning* 
Miege's  Laws  of  Oleron.  9.  f.  26. 

4.  If  a  rebellious  mariner  repent  in  time,  and  offer  amends  iac 
a  (imple  rebellion^  and  the  mafter  notwithftanding  rcfufe,  he 
may  follow  the  ftiip  a;id  obtain  his  hire.  Mai.  Lex.  Merc.  104. 
cap.  23. 

5.  Mariners  ought  each  one  to  help  and  ajftfl  ethers  *  on  tl§ 
I°jt?  Mof: /'^-^^  or  elfe  he  that  refufeth  lofeth  his  hire,  TmA  \hc  oath  cf  kit 
Joy  242.  '  fellows  fball  be  z  proof  2Lg'm\!ii  hin^.  MaL  Lex.  Merc.  104, 
'  .               cap.  23. 

6.  If  2.  fhip  pafs  further  than  the  mariner  was  hiredy  his  hird 
fliould  be  accordingly  augmentcdy  except  he  be  hired  a  mareagesy 
mais  non  a  dcniersy  as  the  Frenchman  fpcaks,  or  by  the  month  for 
all  the  year.     Mai..  Lex.  Merc.  105.  cap.  23. 

]$vtlfht\y^  7«  A  mafter  imy  put  awcy  a  common  feaman  without  any 
Ui  out  from  laiiful  cavfe  before  hib  departure,  paying  the  faid  feaman  the  moiety 
indh^v^cTl  rf*^^^*  ^^^  ^^^^  agreed  upon,  Miege's  Laws  of  Wilby  15-  f.  3. 

{irir  ibe  xfyage^  the  mafter  that  puts  him  a^y  Without  a  caufe  is  boupd  to  pay  hia  his  full  wagtk 

Misjc'aiawsoi  Wilby.  i|.  f.  3.  ^ 

«        »,.       •  •  ... 

a  *  8.  K 


Wal.  CoU 
Icdt.on  of  all 
fca  laws  57. 
S.P. 

^  S.  P.  and 


8.  If  a  mariner  be  found  to  be  infe8ed  with  any  contagious 
iifiofty  the  mailer  is  free  to  leave  him  in  the  firft  place  he  (hall 
arrive  at^  and  (haU  not  be  bound  to  pay  him  any  v^ages  \  pro* 
vided  the  fickncfs  be  clearly  proved  by  the  depofition  of  a  or  3 
mariners.    Miege's  Laws  01  Wilby  21.  f.  62. 

9.  By  the  law  marine,  if  the  mailer  orders  his  boat  to  be    - 
manned  out,  and  the  fame  is  unfit  for  fea^  the  tews  or  other 
accoutrements  being  impotent,  and  any  mariners  happen  to  be 
drowned,  he  is  to  pay  one  years  wages  to  the  heirs  of  the  drowned^ 

2  xMoUoy.  cap.  3.  f.  2. 

10.  If  the^7^  breaks' ground,  and  is  fetfail,  if  after  (he  arrives 
at  her  de/ired  port,  their  full  pay  continues  till  ihe  returns.  2 
Molloy.  cap.  4.  f.  2. 

If.  If  ^jfhip  happens  to  hefiijed  on  for  a  debt,  or  otherwife  to 
became  forfeited,  the.  mariners  mufi  receive  their  wages,  unlefs  in 
feme  cafes  where  their  wages  are  forfeited  as  well  as  the  iliip  j 
as  if  they  have  letters  of  mart,  and  inilead  of  that  they  committed 
piracy,  by  reafon  of  which  there  becomes  a  forfeiture  of  all ; 
but  lading  prohibited  goods  aboard  a  (hip,  as  wool  &c.  tho'  it  fub- 
jcfts  the  veflcl  to  a  forfeiture,  yet  it  difables  not  the  mariner  of 
bis  wages ;  for  they  having  honeftly  performed  their  parts,  the 
ibip  is  tacitly  obliged  for  their  wages.  But  if  xhefhip  perifhes  at 
^ea,  they  iofe  their  wages,  and  the  owners  their  freight ;  and  this 
ing  the  marine  cullom  is  allowed  by  the  common  law-  as  well  as 
tbe  civil  law.     2  Molloy.  cap.  3.  f.  7. 

12.  If  the  goods  2LTe  fo  imbezled  or  damnified,  that  the  (hip's  And  the 
crew  muil  anfwer,  the  owners  and  mailer  muft  deduft  the  [J^"^'*^ 
fame  out  of  their  fraight  to  the  merchants,  and  the  mailer  out  goods  are 
of  the  mariners  wages ;  for  before  they  can  claim  their  nvages  out  -obliged  to 
of  what  thejbip  hath  earned,  Jhe  mufi  be  acquitted  from  the  damage  JJ|,i  ht   fo 
the  merchant  hathfufiain^d  by  the  negligence  or  fault  of  the  mariners*  the  fra'ight 
2  MoDoy.  cap.  2.  i.  o.  ^^  ^'P  i» 

J  ^    ^         >  tacitly  ob- 

liged to  clear  the  damage ;  which  being  dooci  the  marinen  arc  then  let  in  to  their  wages.    Ibid. 


DC 


13.  If  a  mariner  deferts  his  fervicf  before  the  voyage  ended,  by 
the  law  marine  he  lofes  his  wages  ;  and  fo  it  hath,  been  con- 
ceived the  fame  cuilom  will  bar  him  at  common  law,  2  MoU 
loy.  cap. 3.  f.  10, 

14.  Aloney  or  cloaths  taken  up  by  the  mariners  and  entered  in 
the  purfer's  book  is  by  the  cuftom  marine  a  difcount  or  reeeipt  of 
fo  much  of  their  wages  as  the  fame  amounts  to,  and  in  adtion 
brought  by  them  for  their  wages  the  fame  ihall  be  allowed. 
2  Molloy.  cap.  3.  f.  11. 

15.  Upon  a  motion  for  a  prohibition  it  was  agreed,  that  if  Vn-^'^'*^ 
ititjbip  do  not  return,  but  is  lofi  by  tempeil,  enemies,  fire,  &c.    *''' 

the  mariners  fliall  Iofe  their  wages ;  for  otherwife  they  will  not  [  ^3"  i 
ufe  their  beil  endeavours,  nor  hazard  their  lives  to  fave  the  <he  arrive  at 
ftip.     1  Sid.  179.  pi,  14.  Hill.  IS  &  16  Car.  2.  B.  R.  Anon,     ^^^l^f 

the  feamen  I</e  aU  their  v:a(^et,  but  if  (he  is  loft  after  (he  comes  to  a  port  of  delivery*  then  they 
faly  loic  their  wages  from  tSc  )aft  port  of  delivery  |  but  if  they  ruf$  ^^aj^  tko'  a^ter  they  come  to 


^3^  iS&avittm' 

m 

ft  port  of  jeHyeryy  they  lofeali  their  wages*  aiid  wfaereibcver  yKa/Vi/.  it  d«e»  wages  arelue.    % 

Show.  183.  Hill.  34  ^35  Car.  2.  B.  R,  Anon. 11  Mod.  442.  S.  P.— — ^a  Slip  gocs/rtf/fi/ 

rfatr  cutxvMrd  voyagi'y  the  feamen  (hall  have  their  whole  wages  out;  iut  ifzt  their  return  die  Ihip 
be  taken  or  other  mifchief  happen>  whereby  the  voyage  tnmewsrd  U  lofit  they  (hall  have  bat  bti^ 
tffagi*  for  the  time  they  were  in  b*r6our  abroad  \  per  Holt  Ch.  J.  12  Mod.  408.  Trin.  iz  W.  3. 
Anon.— — Eaft  India  Company  takes  bond  from  the  mariners  and  offictrs  not  to  dewuind  tbeir  ^vagft 
pnlt/s  they  return  to  the  port  of  London  ;  the  ihip  arrivea  at  a  delivering  port  and  afterwaidt  is  taken 
by  the  French;  yet  they  (hall  have  their  wagea  to  the  tipie  the  (hip  anriTed  at  the  dcUvertsg  pert; 
^r  Cowper  C,    2  Yero.  727.  Mi€h.  171(1.  £dwards  v.  Child  ft  al^ 

(B)  Wages,    Suable  for.  In  what  Courty  and  when. 

A.  moved  for  |.  HP  HE  Court  will  be  well  informed  that  the  libel  is  fof 
to  the  Ad-****  mariners  wages  \  for  otherwife,  (as  if  carpenters  libel 

aniraky  for  fcw  their  work  aboard  a  Jbip  in  a  bav^n,  being  infra  corpus  com.) 
jibciiing  the  Court  will  grant  a  prohibition.  2  MoUoy.  cap.  3.  f.  8»  citct 
w  "o/a'    *«  Cafe  Qi  SitweU  &  al,  v.  Love  &  al.  27  Car.  B.  R. 

JSkrp  in  tbt  rix/rr  TAamet  for  maiiners  wages,  and  that  bad  never  beem  extra  corpus  comitaha  ;  iStA 
fugge(tion  was*  that  a  (hipwright  was  in  treaty  with  the  captain  for  the  faie  of  (he  (hip ;  and  as  a  trial 
of  afliif  it  is  ufual  for  the  captain  to  go  on  boaid*  and  to  bring  mariners  with  him,  and  to  employ 
them  about  the  (hip,  and  then  to  launch  her,  &c.  afterwards  they  d;ragreed  before  the  property  was 
altered,  and  the  woricman(hip  was  removed  from  the  Ihip,  apd  the  hull  returned  ta  the  ihipwrighu 
Now  the  qUeftion  in  this  cafe  was,  if  it  was  within  the  reafon  and  rule  oi  mariners  wages*  the  (hip  not 
being  benefite4  by  the  men*s  work  ;  and  the  Court  at  Erft  thought  jt  fomewhat  diflScult.  Now,  iho* 
in  this  cafe  there  was  na  vtork  done  at  feat  yet  infomuch  as  upon  the  face  of  the  libel  it  appeared 
the  fuit  was  for  feamen*s  wages,  and  for  the  indulgence  due  to  mariners,  all  the  Court  wei«  of 
opinion,  the  Admiralty  had  a  jurifdidioa,  and  fo  denied  a  ^rohibitioo*  |i  Mod>  3I»  32..  Mich. 
3  Aonae.  B.  R.  Ofman  v.  Wells  9c  al, 

Moiloy.t4^       2.  Mate  ofajbip  libelled  in  the  Admiralty  Court  for  his  wagcs^ 

way  i^je^^in*  ^"-^  upon  prohibiiion  moved  for  it  was  agreed  per  CJur.  that  it 

the  Admi-     ought  to  go  in  cafe  of  a  majler ;  fecus  in  cafe  of  mariners  ;  and 

r»ity«  the  mate  b«ing  a  mean  between  both,  it  was  do\ibted  \  but  the 

Court  inclined  to  confider  him  as  a  mariner,  becaufe  he  i»  hired 

by  the  mafler  as  other  mariners ;  hut  the  mafter  is  put  in  by  the 

owners.   And  after,  (upon  cpnfcrenqe  with  the  Common  Pleas^ 

where  a  like  cafe  was  under  confideration)  it  was  ruled  that  no 

prohibition  (hould  go,  12  Mod.  440.  Hilh  i:^  W.  3.  Grant  t* 

B^ily. 

In  this  cafe       3.  It  is  mere  •  indulgence  to  mariners  to  fue  for  wages  tn  iho 

^vLTb^^ond    -^^f^^^^^^y :  but  if  the  m  after  fues  for  wages  there,  a  prohibition 

/♦a,  fo  that   ihall  go  J  for  he  contrafts  on  the  credit  of  the  owners,  but  the 

.it  was  infill-  mariners  on  the  credit  of  the  Ihip,     \  Sall^.  33.  Trin.  12  W.  3^ 

f;.hib",~    B.  R.  Clay  V.  Surgrave. 

Should  go  unlefs  feme  fufHcient  perfon  v^oyld  put  in  bail  to  an  ad^iop  Arc*  which  t^e  C^urt  thought 
reafonable,  otherwife  the  debt  might  be  lofl ;  yet  a  prohibition  was  granted  abfolutely.  Cairtb.  51S. 

S.  C. 12  Mod.  405.   S.  C— ' — *i  Molloycap.  3.  f.  8.  S.  P. And  tli is -indulgence  wan 

beeaufe  the  remedy  in  the  Admiralty  was  the  eajier  and  better  ;  ealier,  becaufe  they  muft  ferer  bcre« 
'whereas  they  may  join  there  \  and  better,  becaufe  the  ihip  it  felf  is  anfwenibl^  ;  but  it  is  czpreislj 
agaioft  the  ftatute,  tho'  now  communis  error  facit  jus.     1  Salk.  33.  Clay  ▼.  Sudgrave, 

4.  Prohibition  was  moved  for  to  ftay  a  fuit  in  the  Admiralty^ 
by  a  furgeon  of  the  Jhip  for  his  wages,  and  the  fuggellion  was» 
t^t  all  wa$  paid  to  the  jnafter  \  per  Qun  pa^xx^en^  $o  ^q  nxafter 


it  not  paymient  to  the  feamen,  but  the  (hip  itfelf  is  liable  for  their 
wages,  and  they  would  hear  counfel.  xz  Mod.  526*Trui.  13 
W.  3.  Maddox  V 

5.  4  &*  5  jfnfue  cap.  16.  S.  17.  Enafts  that  allfuits  in  the  Ad-  [   237  J 
rmraltyforfeafnifCs  wages  Jball  he  (wnmenced  wtbtn  Jin  years  after 
the  cauje  rfoMm  accrued. 

S.  iS.  If  any  petfon  intitled  to  fuch  fuit  fir  feametis  nvages  h 
within  the  age  if  7,1  year s^  feme  covert ^  nan  compos  mentis^  /«- 
prifonedy  or  beyond  the  feaSj  fuch  perfins  Jball  he  at  liberty  to  brin^ 
the  fame  aBionSy  Jo  as  they  take  the  fame  nvithinjix  years  after  their 
^^E  rff^^^  O-g^i  difcoverty  of  fan^  memory,  at  large,  and  returned 
from  beyond  thefeas. 

5.  19.  If  arty  perfon,  agalnji  wh^m  there  fiall  be  any  fuch  caufi 
rfaOionforfeameffs  tvages,  he  at  the  time  of  fuch  caufe  of  aBHon 
accrued,  beyond  the  feas,  fuch  perfon,  who  is  intitled  to  fuch  a£lian^ 
fiall  be  at  liberty  to  bring  the  faid  aBion  agcanjl  fuch  perfons  after 
their  return  fi^om  beyond  tlefeas,  fo  as  they  take  the  fame  after  their 
return  from  beyond  the  fea^  within  fuch  time  as  is  limited  for  the 
bringing  of  the  faid  aSlion  by  this  aB. 

6.  Mariner*  libelled  for  their  wages  in  the  Admiralty,  and  a  Vcnt.  14^ 
fpecial  contraB  reduced  into  writing  vras  fuggefted  in  order  to  have  7^e"chtr. 
a  prohibition,  but  it  was  denied.  %  Mod*  379.  Trin,  ix  Ceo,  tcrandcoiwi 
The  Mariners  Cafe.  ^^  °^« 

on  und  is 
pnly  to  arcert9in  them.  3  Lev.  60.  Cokev.  Crechett«'^^--S.  C«  cit(4  n  Mod.  32.   ■  .    .  Piohibi- 
tien  (kail  not  go  to  ftay  a  fuic  in  the  AdmiraJty  for  mariners  wages,  thp'  ;he  eontraQ  be  apon  Ufid\ 
fat  itb  aere  oonvenient  for  them  to  fve  there,  becaufe  they  may  all  join,     i  Vent.  146.  Trin.  ^^ 

Cir.  a.  B.  R.  AnoD.w 1  Vent.  J4).  S.  P.  a  Vent.  181.  S.  P.  Allifon  v.  Marfh.  ■ 

2  KeWe,  779.  ihe  King  v,  Pike.  S.  P.— Winch.  8.  But  if  there  be  zfpeciml  agrefm^ni 

tbat  marioen  (hall  rtcehue  their  wages  in  any  other  manner  than  nfua/,  or  if  the  agreement  be  nnt/er 
Jfaif  ia  both  thefc  cafes  prohHitton  (hall  go;  but  where  it  it  in  tvriting  on/jf,  it  is  but  a  farUagrte* 
pnti  aqd  in  fuch  cafip  t|ic  A^mir^ty  has  jurif4i^onf  P^  CWt  f  ^  Mod.  3S.  Pafch«  5  W.  4  Mp, 
Pp7  T.  AddHpm 

(C)  Haw  they  ought  to  behavf  on  particular 

Occafionst 

I.  'npHE  mariners  are  bound  to  fave  andpreferve  the  merchandifi 
^  to  the  bed  of  their  power  :  and  whilft  they  do  fo,  they 
ought  to  have  their  wages  paid  them  5  otherwife  not ;  neither 
is  It  lawful  for  a  mafter  to  fell  the  cordage,  without  the  mer- 
chants leave ;  but  he  is  bound  at  his  peril  to  preferve  the  whole 
ib  far  as  in  him  lies.    Miege's  Laws  of  Wifby  i6.  f.  15. 

2.  The  fnariners  are  bound  to  preferve  and  take  care  of  the 
loods  at  the  requeft  of  the  merchants,  mafter,  and  pilot.  Miege's 
jLaws  of  "Wifby  19,  C^  47. 

3.  For  the  taking  care  of  the  goods,  the  mariners  fliall  be  , . 

paid,  every  time  they  {bailor  the  com,  a  denier  for  every  laft ;  f  ^  f;  /^a; 
^d  if  thev  rcfufe  to  do  it,  lb  that  the  com  comes  to  be  indamaged,  they  (haW 
they  are  bound  to  make  up  the  damage  according  to  the  judg-  ***^«  •♦  f^: 
pent  of  ibc  ©after  and  pUot.    *  As  for  the  unlading  they  fhall  ?orudirg 

'         have  ^^ 


«37  i99atiner0. 

sod  thf««     liave  m  denier  for  every  laft,  and  the  like  (hall  be  TSicmed  them 
isAforun-    ^^^^  *^^  Other  commodities  whatever^    Miege's  Lawsof  Wifly 

lading,  and     1 9*  ^*  4^* 

that  (hall 

be  tkeirya/^ry  for  hoifting  of  goods. 

4.  The  mariners  ought  to  (hew  the  mafter  the  cordage  ufti 
for  hoifting  up  of  goods;  and  to  acquaint  them  nuitb  any  thing  that  is 
wanting  therein  to  the  beft  of  their  knowledge;  and  if  the  mafter 
negledls  it»  the  damage  enfuing  thereby  ihail  be  upon  his  ac* 
count ;  but  if  the  mariners  fail  in  their  duty  herein,  tliey  (hall 
be  anfwerable  for  the  mifchances  that  flisil  happen  thereby. 
Miege's  Laws  of  Wifby  19.  f.  49. 
r  3^8  3  5.  If  it  chance  othemvife  than  well  with  the  tnafter^  the  marineis 
are  then  holdcn  to  bring  back  the  (hip  to  the  port  from  whence 
(lie  was  fraighted  without  delay,  except  it  be  otherwi(e  pn>« 
vided.  Mai.  Lex.  Merc.  104.  cap.  23. 

(D)  Under  what  Regulations  a  Mariner  muft  be, 

1.  T  F  any  "jejel  happen  through  misfortune  to  be  caji  awayj  in 
-■•  what  place  foever  it  be,  the  mariners  are  hound  tofave  as 
tnuch  of  the  lading  as  they  can  ;  and  if  they  fave  part  thereof,  tlie 
mafter  (hall  allo*iv  them  a  competency  to  get  home  to  their  own 
country.  And  in  cafe  they  fave  (o  much  as  may  enable  tht 
mafter  to  do  this,  tlien  he  may  lawfully  pledge  to  fomc  hoccft 
perfon  fuch  part  thereof  as  may  ferve  for  that  purpofc ;  hut  if 
they  have  not  cndisvured  tofave  the  things  aforefaid,  then  the 
mafter  is  not  bound  to  provide  for  them  ;  but  he  ought  to  keep 
them  in  fafe  cuflody<^  until  he  knows  the  pleafure  of  the  owners. 
And  this  he  ought  to  do  like  a  faithful  mafter ;  otherwife  he 
(hall  be  bound  to  give  fatisfadlion.     Miege's  Laws  of  Olcron. 

Micge*$  2.  \VTien  a  veflel  departs  from  any  country,  laden  or  empty, 

waby'ie  ^"^  arrives  at  any  port  or  harbour,  none  of  the  manners  oi^t 
f.  17.  s.  P.  to  go  out  of  the  jhip  without  the  mafter's  leave.  For  in  fuch  a 
— s.  P.  and  cafe,  if  the  vefTel  (hould  happen  to  ht  loft,  or  by  any  nusfonunc 
ou^hMi'be  ^  damnified,  they  muft  make  fatisfa£iion  for  the  fame  j  but  if 
Uit  on  ftlp.  the  vejfel  he  moored  with  two  or  three  anchors y  they  may  then  law- 
board.  MoU  fuHy  go  out  of  her  without  the  faid  mafter's  leave,  provided 
IhVIuT"  ^^^y  leave  behind  th^m  on  fhip^oard  fuch  a  number  of  ^c  (hips 
All  miri-  company,  their  fellow  mariners y  as  is  fi^citnt  to  look  to  the  veflel 
ncrsarcpro-  and  her  ladings  provided  alfo,  that  they  return  again  in  due 
If^'lfVbf^'  //W  to  their  faid  vefTel ;  for  if  they  ftay  longer  than  is  meet, 
y?//,  and  to  and  any  mifchance  happens  to  the  (hip,  they  ought  to  make 
leave  her      fatisfactiou  if  they  have  wherewithal.     Miege's  Laws  of  Olcroa 

aficr  t'le  r    {    C 

voyage,  and    i*     *  ->" 
^ht   unloading  of  the  (hip,  //'//  the  fame  be  tmriggrd  and  fiJUlrtttly  halhjltd,     MI«f«*i  Lj«t« 

V/i(hy  2".  f.  ^4. They  ought  not  to  depart  from  on  Ihip'board  when  once  aJmmed*  f^hic*»  »* 

a!vi-a\  5  VI  \\tn  they  break  ground)  without  licence  ot  tbe  maimer ;  and  before  thcy  xaty  fo  do»  tbcy  an 
|D  leave  a  fufficitnt  number  to  £uard  the  (hip  aad  decks..    MoUoy.  24^^ 


^.  Vfhen  a  difference  happens  between  thi  mafier  6(  a  fhip  dnd  S.P.Miegc't 
tiny  one  of  hi  J  mariners  y  the  mifter  (hall  deprive  him  of  three  Jj^^  ^^ 

hieais  before  he  turns  him  out  of  the  (hip  \  but  if  the  faid  wjri-  f.  25.^^ .' 

ver  do  f^r  in  the  prefence  of  the  reji  of  the  mariners  to  make  the  *'S.  P.  that 
ntafier  fatisfacHon^  and  the  mafler  refufes  the  lame,  and  refolves  jj^,^*)!!,!].*'^ 
(notwithftanding  fuch  offer)  to  put  him  out  of  the  fhip ;  in  fuch  wages.  MoU 
cafe  the  faid  mariner  may  follow  the  faid  fliip  to  her  port  of  loy.  24i« 
difcharge,  and  ought  to  have  his  *  wages  paid  him  as   if  he  ' 
had  come  in  the  fhip,  or  as  if  he  had  made  fatisfa£tion  for  hid 
mifdemeanor  before  the  fhip's  company.  And  if  the  mailer  take 
not  another  mariner  into  the  fhip  in  nis  flead,  as  able  as  the 
other,  and  the  fhip  or  lading  happen  to  be,  thro'  any  misfortune^ 
damnified,  the  mafler  fhall  make  good  the  fame,  if' he  have 
wherewithal.     Miege's  Laws  of  Oleron.  6,  7.  f.  13. 

4.  A  mafler^  that  has  hired  feamen  for  a  voyage,  fhall  keep  Miege*| 
the  peace  betwixt  them,  and  do  the  part  of  a  judge  atfea  ;  and  if  ^.^  ®^ 
there  be  any  of  them  that  gives  another  the  lie  \  before  they  have  f^  24.  s.  I^ 
bread  and  wine  on  the  table,  he  that  has  given  the  lie  fhall  pay 
4deniers  ;  but  if  the  mafler  himfelf  gives  any  other  the  lie^  he 
ihall  pay  8  deniers  ;  and  if  any  of  the  mariners  gives  the  majler 
the  lief  he  fhall  alfo  pay  8  deniers.     Miege's  Laws  of  Oleron.  6. 

I      f.  12. 

'  5.  If  the  mafler  flrike  any  of  his  mariners,  the  mariner  ought 

to  bear  with  the  firft  flroke,  whether  it  be  with  the  fifl  or  open 
hand;  hut  if  the 'mafler  do  flrike  more  than  ofjce^  the  faid  mariner  C   ^39  3 
may  defend  himfelf.  Miegc's  Laws  of  Oleron.  6.  f.  12. 

6.  If  a  mariner,  whether  he  be  a  pilot,  mate,  or  commoft 
fearoan,  being  hired  by  a  mafler,  does  afterivards  leave  him ;  the 
faid  mariner  ought  to  reflorefo  much  01  the  pay  as  he  hath  received, 
Bfid  withal  pay  a  moietv  ofthefalary  agreed  upon  for  the  whole  voy* 
egt.  Miege's  Laws  ot  Wifby  14.  f.  i. 

7.  And,  if  a  mariner  binds  himfelf  to  two  feveral  maflersy  the 
fird  that  hired  him  may  challenge  him,  and  compel  him  to  go 
the  voyage.  Neverthelefs  the  faid  mafter  fhall  not  be  obliged  to 
|)aj  him  any  wages  or  falary  for  the  whole  voyage,  but  that  it 
kit  to  his  difcretion.     Miege's  Laws  of  Wifby.  14.  f.  i. 

8.  Any  pilot,  mate,  or  common  feaman,  that  does  not  under** 
Jtand  his  place f  or  is  not  fufficiently  qualified  for  it,  fliall  be  bound 

to  reftorc  to  ttie  mafter  what  money  he  has  advanced  him,  and 
withal  the  moiety  of  what  has  been  agreed  upon.  Miege'sLawf 
of  Wifby.  15.  f.  2. 

9.  All  mslriners  are  forbidden  to  lie  afhore  in  the  night  without 
the  matter's  leave,  and  that  under  the  penalty  of  2  deniers. 
Thev  arc  alfo  prohibited  under  the  fame  penalty,  to  go  off  in 
the  fhip  boat  by  night,     Miege*s  Laws  of  Wilby  15.  f.  4. 

10.  ITic  mariners  (or  feamen),  that  are  to  be  paid  out  of  a 
eertain  proportion  of  the  freight y  are  obliged  to  attend  the  fhipt 
in  cafe  the  faid  fhip  finds  no  freight  at  the  place  appointed,  and 
that  ihe  mvift  go  fmthoK  to  find  a  freight.     But  the  feamen  that 

h»Y« 


have  kfiifaiary  ^al!  be  con&iered  according  to  equity.  VlS^i 

Laws  of  Wifby  i8.  f.  32. 
LayTVAk  ^  ^  •  '^^  -^^  having  cajl  anchor}^  the  feamen  ate  fre*  to  ^  «if 
jcfM  8.  ./^^  ^^^  ^*^^^  another,  ot  two  at  onde«  arid  there  dicy  •  nuKf 
f.  20.S.  P.  carry  th^r  dinner^  arid  a  competent  proportion  lof  breads  hutm 
Jjt  if  any  of  rfrr«i.  Hqwcvcr  they  ought  nat  to  make  a  long  fay  there  j  for,  if 
fan"  S"*"  either  tiie  fhip  ot  the  lading  thereof,  Ihould  receive  any  damage 
kurt  for  hy  reafon  of  their  ahfince^  they  are  bound  to  make  it  up.  Miegc't 
J^j"^<^*ew  Laws  of  Wifby  18.  i.  33. 

Ihall  bear  fo  nluch  of  the  chaise  of  his  reco^ry  at  one  of  his  fellow  marincrst  or  the  nufternritk 

thofe  of  the  table  (hail  judge  or  iibitrate.      ^        ft*  S.  P.  Mil.  Lex.  Mere.  104*  cap.  ij. 

&k  P.  M0U07.  242. 

12.  And,  if  any  of  the  men  (hould  chance  to  hurt  himfelf,  or 
get  any  mi/chance  in  doing  any  bufimfs  relating  to  the  Jbip-firvicCj 
Sic  merchant  muft  be  at  tbe  charge  of  his  cure,  and  ought  to 
indemnify  him,  upon  the  teftimony  of  the  mafter,  pilot,  or 
mariners.     Miege's  Laws  of  Wifbv  18.  f.  33. 

13.  Manners  are  not  only  to  diicharge  and  deliver  goods  out  of 
thejbip^  but  alfoi  if  no  porters  nor  carriers  be  in  thofe  parts,  id 
carry  the  fame  themfelves  for  fuch  hire  as  other  workmen  ibouli 
have  had  therefore*    Mai.  Lex«  Merc.  105.  cap.  23. 


(£)  Privileged,  or  inJuigeJ.     How. 


I^iege*s 
Laws  of 


I.  T  F  a  mariner^  being  afbore  about  the  maflef^s  or  thefbifs  h^^ 
oieron.  ?.  ^^P^  happen  to  be  ^uoundedy  the  fliip  ftialJ  be  at  tne  charge 

f.  6.  s.  P.^  of  his  elite*    Miege's  Laws  of  Wifby  16.  f.  1 8. 

%.  P.  But  if 

it  be  occaiioned  by  another  on  ftiip-botrd,  the  mafter  may  refuod  the  4aiiui|[c  out  of  his  wag^s^  bal 

ftill  remembring  who  gave  the  firft  aflault;     Molloy.  142. 

1*  Bui  if  he  went  to  (hore  for  his  pleafure^  and  there  be 
wounded,  the  mafter  may  put  him  away  \  and  the  fard  mariner 
ihall  be  bound  to  make  reftitution  to  the  fnafterj  of  ^but  be  fiaU 

£  240  ]  have  received  from  him,  and  pay  him,  moreover,  whatever  bi 
mufl  give  another  to  take  his  place.  Miege's  Laws  of  Wifby  |6«" 
f.  18. 

•  Orelfe  3.  In  cafe  a  mztintx  falls  ficiy  and  that  it  is  thought  convenient 

min  tJ^  ^^  ^^^y  *''"  ^^  fi^'i  ^^  *^^  ^®»  ^^  ^^  ^^^  mariner  fhaU  be 
tend  him;  there  Kept  and  maintained^  as  ifhjt  were  on  boards  and  attended 
he  ihaii        by  a  •  fliip-boy.    f  If  he  recover,  his  wages  fhall  be  paid  him  to 

Ifford  him     ^^  ^"^*  *»  ^"^  jf  *^  ^^^^  ^"  tvages  (ball  be  paid  to  bL 
fuch  diet  as   his  ucxt  hcin  Micgc's  Laws  of  wifby  16.  f.  ig. 

h  ufed  in 

the  fliip,  and  the  fame  quantity  that  was  allowed  him  whte  he  was  in  health*  and  no  more*  milHt 
it  picafe  the  mafter  10  allow  him  more  ;  and  if  a  ierfer  diet  be  required,  the  maiber  ihaU  not  bt 
hound  to  provide  it  for  him,  unlefs  it  be  at  bis  own  cofts  and  charges.  In  cafe  the  (hip  be  read/ 
lor  her  departure,  (he  ought  not  to  ftay  for  the  faid  fick  party.  Miege's  Laws  of  Oleroo  5.  f.  7.'— 
\%,  P.  Ooly  deducing  the  mafter '•  charges,  whkh  he  laid  out  upon  fain.    MoUoy.  24^. 


00 
OS' 


4*  A  manner  may  ieep  either  his  portage  in  his  own  hahds^  of 
t>uc  forth  the  fame  fdr  freight,  and  yet  the  fhip  (hall  not  ftay 
upon  the  lading  of  his  portage,  fo  that  iti  cafe  the  fhip  be  fully 
laden  before  the  eoods  for  his  portage  be  brought  in,  he  (hall 
only  have  the  frei^t  of  fo  much  goods.  Mah  Lex  Merc.  1041 
105.  cap,  22* 

^  5-  If  a  mariner  be  hired  for  ajtmple  mariner^  and  afterwardi 
in  the  voj2!gt^nds  hiring  to  be  a  pilot  of'  a  mqfter^  he  may  pafs^ 
reftoring  his  former  hire  ;  and  fo  it  is  if  he  marry.  Lex  Merc* 
105.  cap.  23. 

6.  If  it  happen  ^Jbip  to  htptifedfor  deity  or  otherwfe  to  be 
firfeitedy  yet  the  mariners  hire  is  to  dc  paid,  and  if  (he  profper, 
to  receive  their  pay  in  the  fame  nooney  that  the  freight  is  paid 
with.    MaL  Lex  Merc.  105.  cap.  23. 

7.  A  mariner  (hould  neither  be  ^irrj^frf,  or  taken  forth  of  a  Jbip  S.  P.  Vet 
making  ready  to  foiiy  for  any  debt ;  but  only  his  hire,  and  as  much  ^'ifu^^'ni 
other  goods,  as  he  hath  in  the  (hip,  may  be  arrefled  for  it  ac-  on  a  fwom 
Wording  to  the  value  of  the  debt,  and  the  malter  to  be  anfwer-  debt,  tjs.  a 
able  for  all  ^  bccaufe  the  Jhip  is  compared  to  man's  dwelling  j-^^lg**"* 
koufc,  which  is  his  Jure  refuge  by  the  law,  except  it  be  for  a  »  penalty 
Uoorn  dehty  or  a  penalty  to  the  king  through  fome  crime.     Mai.  «he  King. 
lex  Merc.  105.  cap.  23.  MoUoya43, 

(f )  Punilhablc- 

I.  T  ]P  any  of  the  hired  mariners^/i^  the  mafter  firft,  he  fhall  •  s.  P.  if oa 
-■•  pay  an  hundred fousi  or  *  loje  his  hand.    Miege's  Laws  of  j^^^ef^g'Jw 

Oleron.  6.  f.   1 2-  deems  it  at 

f  fob.  MoUoy.  244.  ■■  Ibtd.  246.  $«  Y^ 

,  2.  ^  in  hotfting  ftp  of  rifles  they  chance  to  leave  open  any  of  the 
pipesy  or  other  veflcls,  or  that  they  faften  not  the  ropes  well  at 
ihc  ends  of  the  veflel,  fo  that  the  vefeljlips  and  falls,  and  fo  is 
loft,  or  thiit  falling  on  another  veilel  both  are  loft;  in  thefe 
cafes,  the  mafter  and  mariners  are  bound  to  make  them  good  to  the 
nerchhntsy  and  the  merchants  muft  pay  the  fraight  of  the  faid 
damnified  or  loft  wines }  becaufe  themfelves  are  to  receive  for 
them  from  the  mafter  and  mariners  according  to  the  value  that 
Ac  reft  of  the  wines  ihall  be  fold  for  ^  and  the  owners  of  thc| 
jhip  ought  not  to  fufFer  hereby ;  becaufe  the  damage  happened 
by  default  o^  the  mafter  and  maifiners  in  hot  faftening  the  faid 
i^eflels  of  wine.    Miege's  Laws  of  Oleron.  9*  f«  26. 

3-  When  a  mariner  is  fed  from  his  mafer,  and  is  run  away  tf«m»rinef 
tw/A  the  money  he  received  from  him,  if  the  faid  mariner  can  be  ^tVbu 
fecurcd,  his  trial  ihall  be  made  ;  and  upon  the  evidence  of  two  birt  undt^ 
other  mariners,  he  (hall  be  fentenccd  to  be  hanged.    Miege's  fi^'^^  h* 
laws  of  WiAy  20,  21-  f.  6K  ^t^;."  "^ 

kiA.  Lex.  Merc,  loj.  cap.  %j» 

4^  A«« 


« 

4*  According  to  the  law  of  Olcron,  mariners  owe  all  Jae  o^ 

dience  to  the  ifiafiery  not  only  in  flying  from  him  in  his  wrath,  fd 

far  as  they  can,  but  alfo  in  fufFering ;  yet  may  they  after  one 

ftroke  defend  themfelves.    Mai.  Lex.  Merc.  104.  cap.  23. 

S.  P/Mol.       5.  In  cafe  of  rebellion  of  mariners  againft  their  mafler,-  which 

B^  ^if^lrT  *®  thought  then  to  be  done,  ^hen  the  mailer  hath  thrice  lifed  the 

ibis  %ife    iowel  nom  before  any  mariner,  and  yet  he  fubmits  not  hunfelf ; 

a  mariner     then  may  hc  not  only  be  commanded  fotth  of  the  fhip  at  the 

mimturZ  ^^^  ^^^^*  ^"*  ^^*^»  ^^  ^^  ^^^^^  ^^^  ^"^^  *"**  debate  againft 
wapont^  the  mailer,  he  (hall  lofe  his  half  hire,  with  all  the  goods  he  hath 
then  (houid  within  fhip-board.     Mai.  Lex.  Merc.  104.  cap.  23. 

the  reft  of 

the  mariners  bind  him,  imprifon  him*  and  prefent  him  to  the  juftice  ;  fo  that  Ifsmy  rrfkfe  t9aff% 

he  (hall  lofe  his  hire  and  stll  things  elfe  he  hath  within  (hip-board ;  yea*  in  cafe  any  number  of  the 

^marinen  would  con/fire  and  force  the  mafier  tb  fafs  to  artj  other  f9rt  than  to  the  ^tfbicb  be  fMtf 

fraigbtedt  they  may  be  accufcd  criminally  and  puniihed  as  for  a  capital  crime,    Mai.  L<x>  Merc. 

lv~4.  cap.  23. 

6.  Mariners,  in  ajlrangeporty  (hould  iiot  leave  thejhip  wiihouf 
the  majlet^s  licence ^  orfajining  her  with  4  ropesj  elfc  the  lofs  falls 
upon  them  ;  they  are  alfo  to  attend  thejh'ip  until  (he  be  difcharged 
and  ballafted  new,  and  the  tackle  taken  down  \  and  if  a  mariner, 
during  the  time  of  her  difcharge  and  lading,  labour  not  nvith  the 
rejl  of  the  company,  but  goeth  idle^  and  abfents  himfeifi  he  Ihall 
pay  a  fine  to  the  reft  of  the  company  pro  rata ;  in  a  ftrange 
country  the  one  half  of  the  company  at  the  leaft,  ought  to  re- 
main on  fhip-board,  and  the  reft  who  go  on  land  ihould  keepfi' 
briety  and  abjlain  from  fufpeBed places y  of  elfe  (hould  be  puniihed 
In  body  and  purfe,  like  as  he  who  abfents  himfelf  when  the  (hip 
is  ready  to  fail ;  yea  if  he  give  out  himfelf  worthier  than  be  is  in  kit 
callings  he  (hall  lofe  his  hire,  half  to  the  admiral  and  the  other 
half  to  the  mafter  \  but  tliis  efpecially  ought  to  be  executed 
againft  an  unworthy  pilot.    The  mariner  alfo  forfeits  his  hire, 
if  the  Jbip  breaks  in  any  part  ^  and  he  help  not  v/ith  all  bis  diRgence 
to  fave  the  goods.     Mai.  Lex.  Merc.  104.  cap.  23. 
i.  P.  for         7.  If  fortfie  of  the  mariners  that  hired  themfelves  with  the 
fuch  acci-     mafter  go  out  of  thejhip  without  the  majler^s  leave^  and  make  thern^ 
done  in  the  fil^f^ fi  drunk  as  to  occofton  wrangling  and  fightings  nvberebyfime 
fervice  of     happen  to  be  wounded;  in  fuch  cafe  the  mafleris  not  bound  to  get 
^c  (hip<      them  healed,  6r  in  any  thing  to  provide  tor  them  ;  on  the  'Con-* 
^         trary,  he  ftiall  htfree  to  difcharge  them,  and  to  turn  them  out  of 
the  fbip^  both  them  and  theif  afliftants  ;  and  if  they  come  to 
reckon,  they  muft  make  up  whatever  tliey  remain  owing  to  the 
mafter.    Miege's  Laws  of  Oleron  5.  f.  6. 

8.  An  aElion  lies  againft  a  mariner^or  any  nvilftilor  negligent 
fault  committed  by  him  whereby  the  mafter  or  owners  of  the  fliip" 
are  anfwerable  to  the  merchant.     MoUoy  245. 
The  lieute-       p.  The  mafter  may  give  moderate  and  due  correEiion  to  his  ma- 
man  of  Ar  "'^^^s  ^"^  may  juftify  the  fame  at  common  law.  Ibid.  246- 

tnay  jrive  moderate  corredlion  to  a  fcaman,  but  not  wound  bim }  for  Hut  it  not  9odcrite 'jwtedioo  | 
^r  Holt  Ch.  J.  12  Mod.  504.  Pafch.  13  W.  ^,  Ajun. 

10.  Seamcff 


flSatlct.  241 

to.  Seamen  impre^d  ought  not  to  be  put  into  a  gaol ;  they 

ould  be  kept  in  an  inn  or  other  convenient  place  till  there  be  a 

competent  number  of  them  to  be  condu£led.     5  Eliz.  5.  27. 

makes  it  ftUny  for  feamen  imprefled  in  time  of  war  to  defertl 

Cumb.245.Palch.6W.  &M.B.R.  Thq King  T. King  &  aL 


fl^arfet.  C  a.a  ] 


van 


♦  (A)  Market  Overt  {as  to  altertf^  the  Property.]   ft  (E)- 


110  letter  tt 


[i.  TF  a  mm  fells  a  jenvel  U  a  gol^mlth  in  ajbop  in  the  mnrlet  Ro»  «>  ^i« 
^  which  is  Mt  a  goldfmth'sjbop,  but  another  Biop  which  is  fojiht  m^t 
not  proper  for  thi«  but  for  other  commoditiesi  this  fale  (hall  not  regularity  I 
alter  the  property.  Tr.  43  El.  B.  R%  adjudged  between  Sir  Jervis  >»^«  P««  *« 
Clifton  and  (Saundlcr.]  whaUi'S 

in  Roll  wiUKere  be  aUc  (A.  2)^— ^Mo»  6*4.  S,  C— D.  99.  b.  Mtrg.  pi.  6(. 

[2.  liplatehc  fold  in  the  market  in  ajcrivener^sjbop,  this  docs  5.  P.  «her- 
fiot  alter  the  property  ;  for  this  is  not  any  proper  place  for  men  ^^^  \^  '^ 
to  inquire  fotfuch  thing,  and  the  laches  of  inquiry  is  the  caufe  goidfmith'e 
that  the  owner  is  bound  by  it.    Tr.  43  El.  B.  R.  cited  to  be  *«?»  !^v^ 

uaMd.    Mft.  360.  Mieh.  36  ir  37  Elix.  the  Biifaop  of  Wdrcefter'i  Cafe. S.  P.  cited  M». 

i*>$.  at  a  rcfolutioD  at  Newgate,  anno.  37  Elit.  the  Biihop  of  Worcefter'i  Cafe.--— S:  P.  M  tho^ 
a  ftop  IB  London  i«  a  market  overt  every  day  except  Sundays  and  Holydayt*  yet  it  if  only  for  bttytnf 
fiKfagw^tff  srwagrees^/e  /•  tS*  trade  ^  thejb%p  where  &c.    Cre.  J.  M.  Pafcb.  |  lac.  B.  R. 

Taylor  v.  Chambers. Cro.  E.  454.  Mich.  37  ft  t8  Elii.  Palmer  v.  Wdley.— 5  Rep.  8|.  b. 

Hai.  jS  Elis.  Cafe  of  Market  Overt^Het.  63.  Mich.  3  Car.  C.  "A,  ia  Caftof  PaatooT.  Haflelt. 

« 

[3.  If  a  man  fells  things  in  a  praperfiop  for  it,  yet  if  the  (hop  S.  P.  fo 
kc  ♦  AJcurtd  wth  a  curtain  at  the  time  cf/ale,  this  docs  not  alter  ^^^^ 
^  property ;  for  it  is  not  any  (hop  overt.    Tr.  43  £1.  fi.  R.  outer  room 
dted  to  be  adjudged.]  ^^^  '^ 


^  in  *e  inner  room  does  not  alter  the  oropeity.  Mo.  360.  Mich.  36  it  37  Blit.  b  the  bilbop  of 
WoitcAer's  Cafe.— So  where  any  if  tie  wtui^tut  ^tbeJUp  mrejpmt.  Ibid. — D.  99.  b.  marg. 
fi.  66.  dtet  it  as  rcfolved  by  all  ihejufticesC.  B.  9  jac.  Frogmer*s'  Cafe.— Poph.  $4.  S.  P.^— « 

;ReF.ti.b.  Cafe  of  Market  Overt. Het.63.  in  Cafe  of  Panton  r.  Hairell.— •$.  P.  Moi  6t^ 

>a  Cafie  of  Sir  Jenras  Clifton  v.  Chancellor.-*— .^^Alfo  it  feemed  lo  the Jdtices  that  tho'  the  (hop 
h  by  coflom  a  nuikct  ovcit9'  yet  it  is  noc  lo  alter  the  property  of  a  ftranger,  u  overt  market 
flttll  do,    Ibid. 

Vol.  XV.  Z  t4-  H 


#49  4Nnet 


Saicmmv.      [4.  If  a  nan  fells  a  thing  in  ^prefer fiop^  bat  it  is  f#  4  cmwf 

u  iW^  ^^  ^^  '^^P  ^"^r»  ^"  ^^^  '^^^  *^'  ^  pjfop«^>  <!">'  ^  fl*p 
ought  to  be  be  overt  \  for  tnis  place  where  it  is  fold  is  not  overt.  Tr.  43  £L 

ia  «  A*f    B.  R«  adjudged  between  Sir  Gervas  Clifton  and  Chandler.] 

which  it  *      ^  •* 

^pe*  f  thtjhmi^  and  not  ib  ckamben*  or  inner  tooms*  otfaen»if«  die  proftrtf  U  not  akeivli  ^ 
Anderlbn.  Godb.  131.  pi.  148.  Hill.  29  Elix.  C.  B.  Anon.— It  ought  to  bo  in  the  outer  put  «f 
the  Ihop,  ibthat  people  that  poit  by  nuy  iee  it.  D.  99.  b.  narg.  cites  Padch.  3  Ja.  B.  S.  Taylor  «• 
Chambers. 

Lord  Coke  fap  that^e  rsNum*  Atw  did  hold  it  lor  a  point  of  great  policy,  and  bchovcliil  far  tfat 
eommonwcaldiy  that  fairs  and  markets  overt  (hould  be  repleniflied  and  well  futniihed  with  all  sun- 
tier  of  commodities  wndibk  in&inand  markets  for  the  neceflary  fuftentation  and  ufe  of  the  people  \ 
and  to  that  end  the  common  law  did  ordaift  (to  enotsurage  men  thereonto)  that  mJI/aln  mndeomtrmSt 
rfmtij  thing  vendihie  infairt  or  market*  overt  Ihould  not  only  be  good  between  the  parties,  hnt  JhtaiJ 
lind  thoftthat  had  right  thfrmnt;  But  thi«  rule  hath  many  except ietu.^-^^ttt.  It  floUnotbioi 
the  JCiMg  for  any  of  his  goods  fold  in  market  orrert  by  any  perfon ;  but  regularly  the  fale  hy  a  ftrasfcr 
in  market  overt  binds  an  infant^  %feme  eovkrt^  that  hath  right,  either  in  their  own  right,  or  u 
txecuton  or  adminiftrators,  ideoU<,  tnm  eompoe  mentis,  own  Seyond/ea  and  inprifiMp  that  have  righl 
to  the  fame. — £d.  Front  pi.  3.  and  in  notisw>— 3d.  Prout  pi.  a.-^4th.  It  muft  be  a  fale,  aod  mts 
free  gift  without  any  valuable  coniideration.  For  fairs  and  markets  were  not  inftituted  for  gifts,  bet 
for  fales ;  therefore  gift  in  this  u€t  is  to  be  intended  of  a  gift  for  a  valuable  coniideration,  and  nol 

a  free  gift. 5th.  If  the  *  hujer  dub  knew  wb%fe  gmds  they  wms  and  that  the  feller  thereof 

hath  at  the  moft'but  a  wrongful  pofleflioo,  this  (hall  not  bind  him  that  hath  right. — 6th.  <*  If  ^ey  be 
fold  4y  ^i'^-'''  between  two  of  purpofe  to  bar  him  that  has  right,  this  bars  aoC'^— ytb.  If  a  fale  be 
made  of  goods  hy  ajiretnger  ixvh  market  overt,  whereby  the  right  of  A.  is  bound,  yet  if  the  fcUcr 
>     .         -1  acquireth  the  goods  again*  A*  may  take  them  again,  becaufe  ho  was  the  wrong  doer,  and 
I.     ^43     .i  he  (hall  not  take  advantage  of  his  own  wrong. — Sdi.  There  an/  hefaie  amdcomtroQi 
and  therefore  a  U^e  to  a  man  of  his  +  own  goods  in  market  overt  bindeth  not;  and  likewife  a  fale  ia 
market  overt  hy  an  infant  of  fuch  lendemeia  of  age,  as  it  may  appear  to  the  buyer  that  h«  is  within 
age,  or  by  a  ^arr  coverty  if  the  buyer  know  her  to  be  a  feme  covert  (unlefs  for  fuch  things  u  Ibe 
nfually  trades  for,  or  by  the  confent  of  her  hufhand)  binds  not. — 9th.  The  contraQ  muft  1>e  er/g/jr. 
ally  and  wholly  made  in  the  market  overtf  and  not  to  have  the  inception  out  of  the  market,  and  the 
confummation  in  the  market.-—]:  loth.  By  the  common  law  the  property  was  altered  (tbo*  fomeopi* 
hions  bfs  to  the  contrary)  by  fale  in  market  overt  aJheit  no  tell  was  paid  either  in  refpe^  of  the  ttte* 
dome  of  the  fair  or  market,  wherein  no  toll  at  all  was  to  be  paid,  or  for  that  many  were  difcharged  of 
payment  of  toll,  as  the  King,  and  foiheof  his  ftibje6^s  hy  charter,  and  fome  by  tenure,  as  ancieat 
demefne  dec.  where  toll  of  others  was  to  be  taken. — nth.  The  fale  muft  not  be  in  the  Might,  bat 
between  the  rifing  of  the  fun  and  the  going  down  of  the  fame ;  for  he  'that  hath  a  £ur  or  nuixkeir 
cither  by  grant  or  prefcriotion,  hath  power  to  hold  it  per  unum  diem  feu  duos,  vel  tres  dies  ix. 
where  (dies)  is  taken  for  aietfilarit ;  for  if  it  Ihould  be  taken  for  dies  natural u^  then  might  the  hie 
be  made  at  midnight ;  and  yet  the  fale  that  is  made  in  the  night  is  goodhet^yeem  the  pmni€9,  bnt  net 
tabind  aftranger  that  hu  right.— 12th.  A.  commits  a  r$hherjf  or  felony  of  thegoods  of  B.  the  ofetf 
of  the  King  doth  feife  the  goods  (in  lawful  manner)  to  the  Kmg's  ufe,  B.  purfueshis  appeal  frelhlyt 
the  King's  officer,  or  any  cthtr/ells  thegoods  in  market  averts  B.  pur/net  bis  appeal  9%Am£k  A.  oatil 
he  has  convidedhimof  the  felony;  the  King  (hall  make  him  reftitution  of  his  goods,  notwithibai- 
hig  the  fale  in  market  overt,  becaufe  of  the /r^  and  diligentyW/r  and  porfoitof  reoofd,  the  goods  wete 
fo  ftott&cd  thereby,  and  by  the  King's  feifure,  that  the  property  of  the  fame,  being  tanquam  in  cof- 
todia  legis,  cannot  be  altered  by  fale  in  market  overt.     %  Inft.  71J,  714.— And  none  of  thcfe  la 
exceptions  are  abrogated  by  any  t&  of  parliament,  but  yet  remain  in  fiill  force.  Ibid.  714.-^*  S.  P« 
Br.  Collufion,  pL  4-  cites 33  H.  6.  5. --Br.  Trefpafs,  pi.  26.  cites  S.  C.— Bk-.  Property,  pL  6.  ciiea 
S.  C— S.  P.  2  And.  r  1 5  Arg.  cites  S.  C— 5  Rep.  83.^8.  P.  Palm.  4t6.  Arg,  — •*  S.  P.  Br.  Pro- 
pcrty,  pi.  6.  cites  33  H.  6.  5. — -f  S.  P.  for  it  cannot  be  good  unlefs  the  propetty  be  altered  thefcby» 
and  that  cannot  be  ;  for  before  the  fale,  and  at  the  time  of  the  fale,  the  property  was  in  aaep  mA 
tnen  if  it  (hall  be  altered  by  the  fale  it  ought  to  be  altered  in  me,  and  that.ihall  be  impertineiK  ;  Isr 
then  it  (hould  be  altered  out  of  me  immediately  in  ice.  Perk.  S.  93.— t  Jenk.  S3.  pL  6a.— |  S.  P. 
25:.  Property,  pi.  39.  cites  9  H.  6.  45. — Property  of  goods  is  not  altered  by  fale  in  market  orert,  oalcfiB 
CpU  be  paid,  per  Prifot  and  Fortefcue  Ch.  J.  but  Brook  fays  gusere.  Ibid.  pl.  9^  dies  35  H.  6u  t). 

5.  Selling  ierfes  in  Chea^tde^  or  cloth  in  SmitifieU  mzrket^  doct 
not  alter  the  property*  Mo.  360.  Mich.  36  &  37  Eliz*  in  Kihop 
of  Worccftcr's  Cafe. 

6.  The  Queen  cannot  grant  to  oncj  that  hit  Oiop  ihall  be  % 
5  macktt 


\ 


ntnkettfmto  KftJ  firaftgersf  becaufe  agarnft  tHclaw.    Mo. 
J25.  Mcfc.  42  &  43  £liz.  Sir  J.  Clifton  v.  Chancellor. 
7.  Seller  in  market  overt  enters  afalje  name  in  the  toll  book  ;  s'^^'f*-  *«% 

S'  2  jufticcs,  this  18  no  good  fale  to  bar  the  plaintiff.  Owen  27.  ^u!Ju.^ 
cL  30  £liz.   Gibbs  t.  Bafil.  "The  iale  it 

dearlfgood* 
•ad  tKc  property  altered*  if  there  is  no  €«vin  in  the  fen4ee ;  for  ths  mifnoTmer  is  fiothinf  to  him 
•bca  he  buys  it  boai  fide,  and  is  not  conurant  to  the  tortious  taking.  Cro.  £.  86.  HilL  5Q  Elis. 
B.R.  WUcetv.  Mercfoot.*lt  is  not  good;  per  Cur.  Le.  15S.  Mich.  31  Elit.  C.  B.  Gibb'i  Cafe. 

8.  In  czk  of  fiiraey^  buying  in  a  market  overt  without  fraud 
would  defend  the  buyer.    Hob.  79. 

9.  Cuftorik  of  fale  in  market  overt,  where  toll  ought  to  be  Het.  49. 
paid  does  not  take  zw^j property,  unlcfs  to//  /repaid;  but  other*  y^?J^ 
wife  where  toll  is  not  ufed  to  be  paid.    Jenk.  83.  pi.  62. 

10.  Goods  ofbantrupt  remain  liable  to  the  fale  of  comn:iiiIioner89 
notwithilan£ng  bankrupt  fold  them  in  market  overt ;  per  Twif- 
denj.  Sid.  ^71.  Trin.  17  Car.  2.  B.  R.  in  Cafe  of  Daily 
t*  Banning. 

ti.  Trover  was  brought  of  zj!/ver  cup  againft  a  goldfmith  in  iV^r,  mn 
the  Strand,  and  it  appeared  his  apprentice  had  bought  it  in  the  J'^^^/^r^J* 
fliop ;  and  per  omnes,  fale  of  goods  in  zjbop  in  the  Strand,  or  Jq„^  ^  n^l 
elfcwhcrc  out  of  London,  does  not  alter  ihe  property*    12  Mod.  /r/*«be  »»- 
5*1.  Pafch.  13  W.  3.  Anon.  rff*'  •'/^ 

tvldntt.  But  becaufe  he  could  not  prove  a  demand  of  die  mafter,  but  onlr  of  the  apprentice,  .h« 
ntoenfoitcd.  The  reafon  why  it  afters  property  in  London  is»  beottife  fate  in  t  (ho^  there  is  ia 
surket  OTcrt.    la  Modi  51 1.— 4Qd  fee  Keling.  48. 


(A.  2)  Market  Fair,  *  Clerk  of  the  Market.  The  C  244  3 
Antiquity^  [and  bis  Power,]  Of  the  Meafures  Ifoi.  laj." 
of  England.  w-*, 

.  this  day 

'•  P  OT.  patentium  i  E.  i.  membrana  3.  Roger  de  Wanton  called  Ck. 
*^  aifociatur  Johanni  de  Swineford  ad  placita  mercati  te-  ^^*|^*r^ 
nenda  eo  quod  Robert  Ledet  nuper  aflbciatus  propter  infirmita-  ^^^^ .  ^^^ 
tern  &c.  dido  officio  ad  prefens  vacare  non  poteft  ad  vidcndum  &  of  andent 
examinandum  aiEfas  panis  &  cervifiae  &c.  *1"**'  *^*^ 

^  was  a  con'ft 

^Mi]  aarketkept  at  the  Court  gate,  where  the  King  wu  better  fenred  with  tiands  (or  his  boufliold 
l^by  purveyors,  the  fubjed  better  ufed,  and  the  King  at  far  lefs  charge  in  refpedl  of  the  multi* 
ttdeofpunreyors  Sk.  And  the  officer  of  the  market  of  the  King's  houfhold  retaineth  his  nameitiUy 
'Ub'  the  good  end  thereof  according  to  the  firft  iiftitution  cea&th.    4  Inft.  ayj. 

[2.  Statutufk  de  forma  mittemK  extra ff as  adScaccarium  in  Magna  *  S.  P.  And 
C&nrta  2  parte  fo.  49.  t.  item.   Be  the  clerk  of  the  market  and  ^^^j  JL* 
of  meafures  charged  and  commanded  to  *  deliver  the  eftreats  of  inquiresof 
Aat  which  touches  his  office  in  the  form  under-written.]  weights  an! 

"*  neafuics, 

*bedier  they  be  according  to  the  King's  ikandard  or  no,  and  for  (hat  purpofa  he.  Msl«r  proeffi  t^Jkm 
9A  »j  k.:i;c  f^  utwrnfUMMtU  hfire  bim  lcc,-^4  loSu  273. 

Z  2  3«  ^.  u 


^!if£      ?•  ^^  ^'  3  -^'  ^-  ^=^  ^^  Enaas  that  nojbenffmr  tihetwi^ 
w^h    ^i/^  tf^  AingJUU  uJke  My  reward  fir  dmng  bis  effia  isfc. 

the  Kiag^ 

fMttiAer,  mad  (litielbre  be  it  with'ui  tlie  ponrielrof  dus  ftatate.  4  Inft.  274.— But  ia  t R.  t.  a 
•pea  paiiuneiK  a  gt^t  wtt  aOowed  «»  him  fir  wl^kimg  mrndfeaUng  of  rvtrj  imjbel,  nvfeacifif 
tmtj  hmffSmJbti,  Mmdmmftnnjfir  every  f«2«  and  fo  accafdiii{  to  that  rale.  4  Inft.*  174.— It  ra 
itiolved'hxaU  the  jvd^ei  ot  EogUnd*  chat  mfet  was  doe  to  the  clerk  of  the  marketyir  vktu  saUom 
'  wUm  OB^qf  iwigjui  and  fltfafaies.  Ibid.  ^And  the^erk  of  the  market  emmmti  fet  may  fria 
Mf AingiakaUeiaAeaMrketi  Car thacbeknpnotto weightiaadiBcafiiRs.   IhiLtj^, 


4*  The  derk  of  tiicmakctfixTllboU no pUa,  but  fttchuvcK 
faoUkn  in  the  rrign  of  £.  i.  And  at  this  day  there  is  no  great 
need<^him;  for  the  juftices of  aflife,  the  juftioes  of  ojpcr  and 
terminer,  jvffices  of  peace^  and  the  (heiifis  in  their  tooms,  and 
the  lords  in  their  lects,  nuj  and  do  inquire  of  falfe  wei^tsand 
laeafures.    4  Inft.  273* 

(Ai  3)  Markets  and  Fairs^  what  they  are. 

I.  A  Fair{bomfoTvcmaT{mat)isagreaifirtrfmarhetp9^^ 

•^1.  f  Q  ^g^j  town  &€.  for  buying  or  felUnfy  and  for  the  more 

ffeedy  and  commodious  piovifion  of  fuch  uings  as  the  ft^cd 

needs.    It  is  nfually  kept  once  or  twice  in  the  year.     A  man 

(a  merce  or  mercando)  is  a  great  fair  holden  every  year.    3  R. 

S.  L.  172.  cites  7.  InfL  all. 

rj-^*        2*  A  fttoriii  (from  meicando,  buying  and  felGng)  is  Ufsibm 

^^^     afair^  and  granted  to  a  town  &c.  for  the  like  purpofcs,  but 

chieflj  for  die  pnnrifioa  of  fueh  viAuals  as  the  fubie£l  wants. 

*IUs  IS  uloaily  kept  once  or  twice  in  the  week ;  fo  mat  *  evciy 

fair  is  a  maxioet^  but  every  market  is  not  a  fair.  3R.S.L.I72. 

[.245  3  (B)  Fair.    Stallage. 


£1.  TF  a  man  has  a  fair  in  a  placet  ibofe  n»ho  have  hmtjes nod 

iui«  edjtimng  to  the  fair  cannot  t^n  their fiopt  to  fill  cwitmiit'iti 

k^Mage.  in  thefiur^  but  ftalk^e  is  due  for  it ;  for  they  cannot  take  be- 

ncrai  vvord    ncfit  of  the  fair  wim)ut  giving  the  duties  which  appertain  to 

him  who  has  jpurchafed  it.    M.  15  Ja.  B.  R.  in    Nemnptm 

Fah^s  Cafe  in  Cambndge»  per  Cur.  But  Doderidge  was  e  contra 


ibr  fiichdiu 
tick  and 
pj>r..eatf. 

1  Ltitw.       at  a  day  befbxc^ 

t  % '  f". — -  ' 

FaflK  or  Tria.  ii  W.  j.  C.  B.  BettoiagCoar.  Taylor 


.  £2.  The  lord  of  a  manor  may  prefcrlie  to  bave  the  itt  pni  rf* 
bujhil  <if  corii  in  four  buihels  which  are  brought  to  market  wimSn 
the  manor^  nomine  tokmx  finr fiallage  fold  or  not  foldj  and  it  is  a 
good  prcfcription  tho'  it  oeto  have  it  in  fpecie.  Tr.  43  El.  B.  R* 
per  Curiam,  Hickman's  Cafe.] 

3.  The  ftallage  muft  be  certmn^    Aig.  a.  Show.  %66.  dtes 
9  fi.  6.  45*  pL  aS. 
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(6.  ^)  Stallage.  Who Jball  have  it  as  Heir.  Borough 

Englifh. 

I.  C  Tallage  and  piccage  it  incidintto  thefiUe.  Mo.  474*  BGcIu 
^  39  &  4o£liz.  B.  R.  in  Cafe  of  Heddy  als.  Hoddy  r*  Wheel- 
lurnfe.-- And  therefore  if  the  King  mnts  fair  or  market  with 
toU  certain  to  one  and  hi*  heirs  to  be  held  within  horwghEt^^ 
Ittui^  and  the  grantee  die$f  the  heir  at  common  law  ihall  rare 
the  fair  or  market}  and  the  toll.  But  the  younger  fon  ihall 
have  piccage  and  ftsJlage,  with  the  foil  by  the  cuftom*    Ibid» 

(C)  Fair.     What,  "Things  Strangers  may  do. 

[i*  TF  a  man  his  a  markit  in  we  fart  cftbe  vilJ  rf  D»  the  mta^ 
Ktanis  rf  the  other  part  rf  the  vm  cannot  treB  nevr  bot^^ 
eaiiihert  im  their  boi^es  andfiaUs  fell  merchandifes  i  for  this  is  to 
the  damage  of  the  market.  2  £.  2.  admitted.] 
^  2.  Cafe  lies  for  ereRing  a  market  to  the  damage  of  Ae  pbiii* 
tiff's  market,  tho'  the  place  is  feven  miles  diilant»  and  not  00 
the  fame  day  of  the  week.  Vent.  98.  Mich.  22  Car.  2.  B.  R. 
Sard  T.  Ford. — ^Lev.  296.  S.  C.  by  name  of  Yard  t.  Ford^ 
iSaund.  172.  S.  C. 

3*  It  was  adjudged  upon  demurrer,  that  the  inbaittantj  ^««r 
market  town  may  Jeil  goods  in  another  market  town^  and  are  not 
prohibited  by  the  ftat.  Ph.  &  M.  which  extends  only  to  thofe  who 
live  in  country  towns,  and  come  and  fell  their  goods  in  market 
towns.     2  Lenr.  89.  Trin.  25  Car.  2.  B.  R.   Davis  and  Levin^. 

4.  ^uo  warranto  againft  feveral  bakers  thai  came  in  and  Jold 
head  at  G*  near  the  city  of  C.  for  felling  there  extra  ihopam^  et 
dfquealiquo  mercat.  in  loco  aperto  &  tanquam  mercat.  But  re* 
folvednot  good,  becaufe  it  is  no  encroachment  without  a  de* 
mand  of  toll  &c.  and  if  it  had  been  for  keeping  a  market^ 
thqf  would  have  difclsdmed,  and  judgment  for  tne  defendants. 
2  Show.  201*  Pafch.  34  Car.  2.  B.  R.  The  King  v.  *»•  - 

(D)  Fair,  C  246  1 

[l*  ^US  nundinarum  a  Jenatu  out  a  principe  impetrandum  t9* 

J  Arodii  Decrcta^  libro.  3;  1)3.]  ^ 


X  ?  (E)  What 


u^ 


j39&vitet 


FoL  114. 


Vid.  (A) 

•  S.  p.  that 
the  property 
is  not  alter- 
nd,  unlefs 
the  ODorfe 
prcfcfibed 
by  the  fhu 
tuteji  Eliz. 
II.  be-  ob- 
iervcdt  per  3 
i  S.  P.  Per 


(E)  ^at  (hall  ht  CmtraS  in   Market-overt  if 

change  Property. 

[l.  A  Man  *  hargatm  wt  of  the  market  to  hare  goods  for  loL 
^  and  that  the  buyer  fhaU  have  eleBkn  t9  Uke  or  Jiftihe  the 
next  day ^  and  at  the  fame  tithe  gives  5/.  in  eamefi^  and  the  day 
after  he  e^greis  to  the  bargain^  and  payt  the  toll  i  yetbecaufcif 
has  f  relation  to  the  firft  contrail,  it  does  not  change  die  pro* 
perty.    Dy.  i  Ma.  99.  68.] 

J.  againft  one.  x  Jo.  1 64.  Mich.  3  Car.  B.  R.  Barker  t.  Rcdding«-^IX  99.  b.  pi.  66,-<« 
GaudyJ.  Goldib.  164. 

2.  Every  fa£tor  of  common  right  is  to  felt  for  reaij  monej^  hut 
f^  he  be  a  fa£ior  in  a  fort  of  a  dealing  or  trade^  where  the  ufigt 
u  for  favors  to  Jell  on  trufit  there  if  he  fells  to  a  perfon  of  gid 
credit  at  that  time,  and  ne  after  becomes  infolvent,  the  fafior 
is  difcharg'd ;  but  otherwife  if  it  be  to  a  man  notoriovjiy  difi 
credited  at  the  time  of  the  fale^  But  if  there  be  no  fuch  iifagei 
and  he,  upon  the  general  authority  to  fell,  fells  upon  truft,  kt 
the  vendee  be  everfo  able,  the  fa^or  is  only  chargeable  \  for  in 
that  cafe^  the  faftor  having  gone  beyond  his  authmty,  there  is  no 
contra£k  created  between  me  vendee  and  the  factor's  prindpa], 
and  fuch  fale  is  a  converfion  in  the  fa£lor ;  and  if  it  be  not  in 
market-overt,  no  property  is  thereby  altered,  but  trover  will 
alfo  lie  againft  vendee.  So  likewife,  if  it  be  in  a  market-overti 
and  vendee  knows  the  foBor  to  fell  as  faEhr  g  per  Holt  Ch.  J.  a( 
Guild-hall.    12  Mod.«5i4y  515.  Pafch.'i3  W.3.  AncMi. 


SL^(B)    ^^^  ^^^^'     P^^/^^'^^^^-    W^^*  Aa  or  Thing  fhall 

be  a  Forfeiture. 


•Ori^ 
[Peruuit.] 


[l.  *fTI7HEN  diverfrfranchifes  are  granted  to  one  man,  and  mi* 
^  ^    tker  is  depetidant  upon  the  other ;  in  fuch  cafe,  tho*  he 
mifufe  onefranckife,  *  yet  by  this  the  others  fliall  not  be  forfeited| 
but  only  this  franchife  which  he  has  ill  ufed.    22  Afll  34.] 
[2.  If  all  the  points  of  the  franchife  depend  upon  one  and  the 
■    fame  franchife,  which  comprehends  fevcral  articles ;  in  fuch  cafe,  if 
he  mifufe  any  of  the  points,  the  entire  franchife  (hall  be  forfeited.] 
*  Oris*  [3.  If  a  man  has  a  franchife,  and  ufes  it  as  be  ought,  and  over  and 

\  urpren  ;  ^^^^^  *  incroaches  further  upon  the  King ;  in  this  cafc  the  fran- 
chife, which  he  has  well  ufed,  (hall  not  be  forfeited.  22  Afl*.  34O 
[4.  jIs  if  a  man  has  a  market  to  hold  every  -week  on  a  Frtday, 
and  he  holds  the  market  the  Friday,  and  alfo  Monday  :  in  thb  cafe 
nothing  fhall  be  forfeited  but  that  which  he  has  encroadi*d. 
•aAfl;34.] 

is.  Bat 


f5«  But  if  a  man  ha8  zfair  to  bold  2  day/  inajear^  and  keMds  a  B.  7.  15. 
k  tiref  days,  he  ihaU  forfeit  the  whole.    2a  Afl'.  34.-31  E.  1.  ^^i    ,. 
iibcr  ParJiamentorum.  47.  The  Bifliop  of  Wincheftcr's  Cafe,  afrw^Hltr 
[tiiat  be]  ihall  forfeit  all  the  fair  for  holding  it  beyond  the  time  than  bt 
limited.]  •***'  /« 

ingfeifid  into  the  Xing't  bandt  tittbt  bavt  mmdijintforjo  doings 

[6.  If  a  man  has  a  market  to  hold  upon  Wednefdayy  and  he  holdf 
ft  if  another  day^  and  not  upon  the  Wednefiay^  the  franchife  (hall 
be  forfeited.    22  Aff.  34.] 

7.  An  ahtfer  of  the  toll  is  a  forfeiture  of  the  market,  a  Show. 
265.  cites  Corporation  of  Maidenhead's  Cafe. — ^Palm.  76, 77, 78. 

8.  Mifufer  of  a  piepowder  court  or  toll  js  a  forfeiture  of  thtf 
market  or  fair  it  fclf.  2  Show.  1^6.  Hill.  34  &  35  Car.  2.  B.  R. 
Arg.  fo  agreed  by  counfel  of  both  fides  in  Cafe  of  Quo  Warranto.* 

(F.  i)  Fairs.     Goods  fold  there^  or  the  Value  &c* 
of  ihtm  forfeited  in  what  Cafes. 

U  J  £•  3. 5*  TF  any  merchant  fell  any  ware  or  merchandize  at  a 
"*  fair  after  the  time  of  the  fair  ended,  hffbqllfor^ 
fnt  double  the  value  of  the  goods  fold  \  one  fourth  part  thereof  to  the 
(r^ecutor^  and  the  rejl  to  the  King. 

(F.  3)    Proceedings,    Pleadings,   and  Judgment. 

How. 

t./^UO  warranto  for  the  King  againft  A.  B.  to  (hew  quo 
Vw  warranto  he  clainfd  market  in  T.  in  prajudicium  &c.  The 
writ  was  returnable  in  B.  R.  15  Fafch.  and  the  defendant  made 
default,  and  at  the  venire  facias  he  made  default  liiewije  at  0£iab* 
Trin.  And  before  all  the  juftices  in  the  exchequer  chamber^ 
the  queflion  was,  if  he  Jball forfeit  his  market  or  not  ?  And  per 
1  remail  J.  he  ihaU  forfeit  his  market ;  for  xhtjlatute  wills,  that 
if  the  defendant  does  not  come  at  the  venire  facias  returr^d,  that  it 
Jholl  he  done  asjball  be  done  in  eyre  \  and  before  the  juilices  in 
eyre,  if  the  defendant  does  not  come,  Hat  franchife fhall  befeifed 
into  the  hands  of  the  King  nomine  diftriclionis,  and  if  the  party 
nvho  ought  to  replevy  the  franchife  does  not  come  during  the  eyre  in  the 
fame  county.  Be  fhall  forfeit  his  franchife  for  ever%  and  fo  pet 
HcT?cy  in  the  eyre  of  Kent.  And  therefore  all  this  term  that 
the  venire  facias  is  returnable  he  may  come  and  replevy  his  franchife, 
but  not  after  this  term ;  and  Cateiby  and  Littleton  accordingly, 
that  it  ihall  be  forfeited  if  he  does  not  come  during  the  e^e.  But 
they  did  not  fpeak  thefe  words  (in  the  fame  term)  as  Tremail 
(aid  %  but  per  Needbam,  in  B.  R.  he  (hall  not  forfeit  at  any 

X  4.  tim^f 
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time,  but  may  rq>Iev7  it ;  for  tho'  the  eyre  detemuncs,  yet 
B.  R.  does  not  determine.  But  the  others  e  contra;  and  if  he 
does  not  come  in  the  fame  tenn,  in  which  the.  renire  facias  is 
returnable,  that  the  liberty  is  forfeited.  Brian  faid,  that  the 
Judgment  Jkali  be  that  the  market  Jhall  befeifed  into  the  hands  rftbe 
Xing^  and  this  fhall  enure  b%  way  ofextingmjbment*  As  if  I  grant 
a  market  to  the  King,  whicK  the  Ki^g  had  granted  to  me,  this 
is  extin&«    fir.  Quo  Warranto,  pi.  ii.  cites  15.  £•  4. 7* 

2.  If  the  partynad  continued  the  market  by  tort,  and  not  hj 
title,  iiit  Judpnent Jhail  be  that  the  market  Jhall  U  oufted.  Ibid,  par 
Billing. 

3.  £utjfhe  had  title,  as  by  grant  of  the  King  or  the  like,  the 
Judgment  fnall  be  that  itAall  befeUed.     Ibid. 

I]  t48  3  4-  And  in  vtrit  of  nujance  for  holding  of  a  market  to  the  nufanct 
of  his  market,  judgment  'was  given  that  the  market  of  the  defend* 
zntjitouldbejeifed.     Ibid. 

5.  But  here  //  does  not  appear  if  the  defendant  had  held  his  mar- 
ket by  right  or  by  wrong ;  therefore  tliere  is  better  reaibn  to  gife 
Judgment  that  ue  m^Act  Jhall  bejeifed;  per  Billing ;  and  widi 
this  agreed  the  other  juftices  as  to  the  judgment.  *  Ibid. 

6.  ^uare,'  whether  when  market  is  forfeited  in  eyre  andfeifel 
into  the  hands  of  the  King,  the  King  Jhall  hold  it  as  a  market? 
for  it  is  extin£i ;  per  Brian.   Ibid. 

(G)  Fairs.    In  what  Place  may  or  miift  be  kept. 

I.  13  jB.  I.  Stat,  of  ^l^z&s  th^t  fairs  and  markets  Jhall  not  k 
Winton  cap,  6.  kept  in  church^yards. 

K\'ntn^  2.  In  the  cafe  of  Wey-hiU  fair  it  was  faid  per  Jeffcries  Ch.  J. 
0  fUce  ctr^  that  if  the  fair  belongs  to  Andover,  they  may  choofe  whether 
uim  which '  they  will  keep  it  at  any  place,  and  that  may  create  another 
nay  be  »«/  qyeftion,  whether  they  may  not  forfeit  this  franchife  by  Mujerf 
fttr  th«  coun-  But  certamly,  if  the  place  be  not  limited  by  the  Ktng  s  grant,  tnqf 
tr)'i  yet  the  may  keep  it  where  they  pleafe,  or  rather  where  they  can  moft 
fubjca«  can  conveniently  5  and  if  it  be  fo  limited,  they  ifwy  keep  it  in  what 
Sthe?,  and  if  p^t^  of  fuch  placc  they  will.  3  Mod.  io8.  rafcn.  2  Jac«  2%  B,  R« 
they  do,  ih«  Dixon  V.  Robinfon. 

ewDcrofthe 

foil  where  they  meet  it  liable  to  an  adion  at  the  fuit  of  the  grantee  of  the  market.     Axg,  |  IfM. 

M%i,  TriA.  >  J^*  ^  ^*  ^«  'A  ^*^  of  the  Company  of  Merchant  AdYentur^p  T*  Rebow. 

(H)  Market.  What  Place  fliall  be  laid  the  Market. 

1.  TN  an  information  upon  thc^at.  5  (9*  6  £.  6.  14.  j/*  kning 
/^^J'grnin,  &c.  it  was  held,  that  if  com  be  in  the  market, 
tho'  tne  contradi  be  made  in  a  houfe  out  o^  the  market,  and  dc» 
liver'd  to  the  vendee  out  of  the  market,  yet  it  is  within  the  ft>> 
tute.    And  per  Anderfon^  the  market  fliall  be  faid  the  place  in 

the 


tieihfim  foienit  hatk  ufedt9  be  ifpt,  and  not  .ererjr  place  ta  the 
town.    Godb.  131.  pi.  148.  HilK  29  Eliz.  in  C  B.  Anon. 

2«  If  one  Iniyt  in  a  fhop  in  London  any  thing  which  appertaiaa 
HOC  to  his  tradCi  as  to  hty plate  in  a  mercef^ji  or  drapef^i  hob^  it  it 
not  a  market  orert  to  alter  the  property.  So  if  the  we  oe  in  m 
haek/hopi  or  in  another  place  not  open,  no  property  is  altered  \ 

fer  Anderfon.    Gro.  £•  454.  Mich.  37  &  38  £Uz.  in  Cale  of 
aimer  y.  Wolley. 

V  In  cafe  of  toll  to  be  pud  for  things  brought  to  market  tho 
W// ihail  be  taken  for  the  market ;  per  Powell.  J.  2  Lutw.  i  coa* 
Hill.  12  W.  3.  in  Cafe  of  Kcrby  ▼.  Whichelow. 

(H.  2)  IFbdt  Things  may  hefdd  out  of  the  Market; 

i.nrRefpa(s  by  the  prior  of  D.  where  he  and  bis  prcdeceilbrs  ^^  ^ 

^   time  of  mind  bow  had  market  in  D*  fuch  a  day,  and  the  muknwmA 
cwrtSion  of  the  mariet^  and  that  butchers  and  others  nvbo  fill  ^  "*JJ** 
viauahfiallMl  in  the  highjlreet  upon  the  Ralls  of  the  plaintiff bj  ^^^ 
Urn  affigffdfir  them^  for  which  the  plaintiff  jhall  have  one  penny  a  [   249   3 
day  fir  every  flall^  and  that  the  defendant  fold  in  his  houfe^  by  which  mvf  haw 
tbe plaintiff  lojl  his  advantage  of  the  Ralls ^  and  corre^on  of  Ae  *•  **'*^ 
vi&uak  of  the  defendant,  being  a  butcher  &c.  and  admitted  for  s.  'l.  17s. 
a  good  prefcription.  *  The  defendant  prefcriVd  that  he  and  all  cinet  4  loft! 
houjbolders  of  D.  have  ufed  to  fell  in  their  houfis*  and  the  opinion   *7a.  Vut  I 
was  that  this  is  an  ill  prefcription;  for  he  does  not  deny  the  ittbere. 
market  of  the  plainfiflF,  and  alfo  by  this  means  the  plaintiff  (hall 
k>fe  his  toll  and  corre^ion,  and  alfo  market  (hall  be  t)vert  and 
not  priry.    Quaere,  if  houjholders  may  prefcribe.    Br.  Prefcrip^  1 

tion,  pi.  98.  cites  11  H.  0. 19. 

2.  And  aftir  tht  defendant  prefiribed  xhc  cuftom  of  the  vill  to 
kci  that  every  burgefs  feifed  of  any  hoiifi  adfiining  to  the  high  Rreel 
may  fell  in  his  own  houfi^  and  that  he  is  a  burgefs,  and  was  leifcd 
of  a  houfe  adjoining  to  the  faid  (Ireet,  and  fold  &c.    Ibid. 


i  (1)  Grants  or  Patents  for  Fairs  or  Markets.        ?5.*.*'"i»"^® 

rogativc  (T. 

1.  T  F  one  has  a  fair  or  market,  either  by  prefcription  or  by  let-  b.)  (C.  d) 
'*'  tefs  patents,  and  another  obtains  a  market  to  the  nufance  of  ^^^  '"•* 
the  former  nucl^et,  he  (hall  not  (lay  till  he  have  avoided  the  let- 
ters patents  of  iftie  later  market  by  courfe  of  law,  but  he  may 
bare  an  affife  of  nufance,    2  Inft.  406. 

2.  Tho  the  words  in  the  grant  of  a  market  be  nifft  ad  nocu*  l}^\  ***' 
nentumftriantm  vidnarum^  thefe  are  put  but  for  example  \  for  Buder/* 
if  it  be  adaliquod  dampnum  either  of  the  king  or  fubjcdl  in  any 
other  thing,  the  fair  ihall  be  revoked.    2  Inft.  406.  cites  Pafch* 
33  £.  I.  Prior  of  Tinmouth's  Cafe. 
3*  It  wae  objeftcdf  that  an  ad  quod  damnum  was  not  neceflary 

upon 
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Bfon  grant  of  a  market,  but  the  patent  might  be  gttnted  widi» 
out  it|  and  therefbre  if  it  be  furreptitious  it  is  not  material  Bat 
the  judges  refeWd,  that  what  is  alwap  done  in  pleadiiif  isiie- ' 
ceffary  to  be  done ;  but  it  may  be  ii^penfed  wrti  hy  nw  i/hnU^ 
becaufe  there  the  King  takes  upon  hun  notioei  that  it  is  not  al 
damnum  &c.  Yet  if  it  be  ad  damnium,  the  patent  it  void }  for 
HI  aft  fttch  patents  it  is  a  condition  in^lfd^  that  it  is  not  ad  dam* 
num  of  the  neighbouring  markets.  3  Ler.  %%%.  Trin.  i  Jac.  a* 
C  B.  The  King  t.  Butler. 

(L  2}  Of  the  Manner  of  boUrng  and  warmga 

Tair. 

• 

.•  1.  2  £•  3.  ij.I^Nafts  that  every  lord  at  the  ieginninr  ef  lit 

4-*  fairfiaJI  cry  andpublifi  tow  long  kjfall  in* 
dure^  on  fain  to  be  greviou/ly  punt/bed, 

2*  5  ^«  3-  5-  M^^'hants  after  the  fair  endUlJhall  clofe  their Jkofi 
and  fell  no  ware  thereafter^  in  pain  to  forfeit  to  the  King  the  wiie 
value  of  the  warejbfold^  whereof  the  pryecutorfbtdl  hem  m  JmrA 
fart.  '    ' 

.    (L  3)  On  what  Days. 

I.  27  H.  6. 5*  X4  NaAs  thatyotV/  and  markets  fball  not  kbfi 

^^  upon  jtfcenfion^y,  Corpus  Chrifti^  Whttfim^ 

dayf  Trinity^Sunday,  the  Jfffumption  of  the  Virgin  Mary^  jillSainUt 

C  250   J  Good  Friday^  nor  anv  Sundays,  (the  four  Sundays  in  harvefi  only 

excepted)  in  pain  tojoffeit  the  wares  fifhewed  to  the  lard  ^^  the  froth 

ebife  there, 

Howbeit  they  may  be  kept  within  three  days  next  before  or  after  the 

faid  days  proclamation  thereof  being  made  beforehand,  which  is  /# 

be  certified  without  fine  or  fee  to  the  King,  and  ftub  as  have  Jj 

fpecial  grant fufjicient  days  before  or  after  the  faid  ft afi  may  keep  that 

fuU  number. 

fce  (A)     {!•  4)  Of  the  I'oU  Book-keeper^  zai  Property  altered 

by  Saliy  in  Market-overt  or  Fair. 

I.  a  b*3  P.  {sTTjNafts  that  the  owner,  farmer, Reward, hei^ 
M.  cap.  l^f.  2**^  liff,  or  chief  keeper  of  every  fair  and  market* 
overt,  fhall  yearly  appoint  one  certain  plate,  where  norfesAaU  be  t^td 
to  be  fold,  in  which  place  there  fiall  be,  by  the  keeper  ^  the  feir  or 
market,  appointed  one  or  more  to  take  toll,  and  keep  the  place  from  ten 
before  noon  until  fun^fet,  upon  pain  to  forfeit  40s.  and  every  tolUgo^ 
tlerer  fhall,  during  the  fairs  and  markets,  take  toll  fir  every  fia;^ 
borfe  bfcn  at  the  fiid  place  *betW9St  the  hours  of  ten  it»  tie  morning 
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enJ/ttfi-^f  end  not  at  artj  other  tipte  or  place  }  Mndjbaii  have  before 
him  at  the  taliftg  of  the  toll  the  parties  to  the  bargain  if  every  fucb 
horje&c.  apialjothe  horfe  isTc^joldf  aadjball  then  nvrtte  in  a  book 
the  names  and  dwflling'-places  of  all  the  parties^  and  the  colour  tvitb 
one  mark  at  leqfi  of  every  fuch  horfe  l^c.  on  pain  to  forfeit  408. 

S.  3.  The  toll'gatherer  or  keeper  of  the  bookfhall  within  one  day 
after  fuch  fair  or  market  deliver  his  book  to  the  owner  is^c.  of  the  fair 
or  market^  whojhall  then  caufe  a  note  to  be  made  of  the  number  of  all 
horfis  i!fc»fold  there^  andfubfcribe  his  name^  orfet  his  mark  tnere^ 
unto^  upon  pain  to  forfeit  408.  and  alfo  to  anfwer  the  party  grieved* 

S.  4*  The  f ale  or  exchange  in  any  fair  or  market-overt  of  any 
horft  i^c^flolenjhallmt  alter  the  property^  unlefs  the  fame  fhail  be  in 
the  fair  or  market  openly  ridden^  or  kept  one  hour  at  leafl  betwixt  ten 
in  the  morning  andfnn^fety  in  the  place  wherein  horfes  are  ufed  to^te 
fid^  and  unlefs  all  the  parties  fhall  come  together^  and  bring  the  horfe ' 
to  the  ^n  place  appointed  for  the  toll^aker  is^c.  and  there  enter  their 
names  and  dnvelHng-places  with  the  colours ^  and  one  mark  at  lea/l^  of 
the  horfes  is^c.  in  the  toilet^ s  or  keeper^ s  book  ;  and  alfo  pay  him  their 
foiif  if  they  ought  to  pay  any  ;  if  not ,  then  the  buyer  to  give  id*  for 
the  entry  in  the  book. 

S,  5,  If  any  horfe  that  is  Jlolen  be  fold  or  exchanged  in  any  fair  or 
market,  and  not  ufed  according  to  this  flatute,  the  owner  of  fuch 
horje  mayfeife  thefaid  horfe,  or  have  an  oElion  of  detinue  or  replevin 
for  the  fame. 

S,  6.  The  one  half  of  all  which  forfeitures  to  be  to  the  King,  and 
the  other  to  him  that  will  fue for  the  fame  before  the juflices  ofpeoQe^or 
in  any  of  the  ordinary  courts  of  record  by  bill  £5V. 

iS.  7.  The  juflices  of  peace  fhall  have  authority  in  their  fejjfons  to 
inquire,  hear  and  determine  all  offences  agcnnfl  this flatute. 

&  8.  Where  toll  is  not  due,  the  keeper  of  the  bookjhall  take  but 
I  d.  upon  every  contrail  for  vtriting  the  entry. 

2.  31  Eliz.cap,  12./.  2.  Every  feller  or  exchanger  of  an  horfe  t^c.  *j^|,  ,^  j^ 

in  a  fair  or  market,  being  unkno^vn  to  the  toIUtaker  or  book'-keeper,  but  ao  ad 

Jball procure  one  credible  perfon,  that  is  well  known  unto  him,  to  ®^  «d<iitioo 

vouch  the  f ale  of  the  fame  horfe  ;  alfo  the  names  of  the  buyer,  feller  and  ^^^  ^law"* 

voucher,  and  the  price  of  the  horfe  fhall  be  entered  in  the  toll-hook,  and  and  to  the 

a  note  thereof  delivered  to,  the  buyer  under  the  tdll-takers  or  book's  "^  °^  *  *f 

keepers  hand,  for  which  the  buyer  fhall  pay  id*  and  every  falfe  ^      'nf  ill* 

voucher,  and  the  toll-4aker  or  book-keeper,  that  fuffers  fuch  fale  or  ex"  ftanding  in 

change  to  pafs  contrary  to  this  ail,  /hall  forfeit  5/.  to  be  divided  be^  for«,  and 

twixtthe  ^uen  and  the  profecutor.    And  beftdes,  the  fale  of  fuch  ^^.^fnih 

horfe  fhall  he  void,  719.— Tbit 

branch  extends  to  alt  Tales  of  horfes  in  inarket-«veit»  whether  the  horfe  &c.  be  ftolen  r  ^  ^  •  ^ 
or  Mt  ftolen.  %  Inft.  7 1 7. — In  trover  of  an  horfe*  ■  fpecial  verdid  wis  found  that  B^  *>  ^  "* 
wu  fjftjt^d  pfmM  borft^  nmd  lofi  biwh  ^td  that  he  tiM#  afttrwardtfold  in  Smiihjkid-market  fy  C. 
kinum  to  9mey.  S.  mure  D.  to  the  uft  of  the  d^endant^  frmtt  per  cofiam  iMtralionh  imdt  im  7iSr» 
toinfti  ufumliter  cmpt.  $f  re/ervat.  afparet.  Am/ thty  find  further,  that  nu/  tiel  In  rerum  mUurm  at 
the  time  of  the  fale  nee  quod  unquam  fuitaliqua  talis  perfona  in  rtrum  natura,  as  J.  S.  and  that  the 
bocfecame  tt>  the  hands  of  the  defendajit,  and  he  converted  him  dec.  But  nothing  vMtfutndut  to 
i^hvrftkdngJhU^  ind  thii  mattBr  bcim  objcdcd,  theC«uncoQceiv6dit;obc  a  cafe  ef  great  con- 

,  fcquescc 


t^l 


jl^atlet. 


■flihsrdflilf,  W  die  fcfolutiMitnt  wiy  orodicr.  For  ititlifloiU  kt  the  vendee  mlam 
dK  vender^  and  fo  it  is  for  tbc  owner,  who  loft  Um  horfe  to  prove  i|  to  be  ftolcnt  dbo'  it  icaUy^ 
W  fe.  And  therefore  three  jufticct  agreed  chat  the  plaintiff  havt  judgment;  faw  tW  d» 
frtwnUt  be  of  hwrfu  /o/rx,  jtt  the  fwvirm  h  gentral,  Palm.  4S5.  Mich.  3  Car*  B^  iU 
Saiker  t.  ReddiiHi 


5.  3.   Jufiices  of  peace  in  fij^ns 


The  clanfc 
ciredetop- 
tioa  w  mi 
ftatnle  or. 
«nr4/#  /•  «• 
«rdrr  ^a# 

Apttii  07 
nil  tfacjof. 
ticcs.  Palm. 
4S9.  Mich. 
3Car.  E.R 


^^  .  t9  hear  and  determ 

mine  ihoje  mences, 

i.  4.  liatwitbjlan£ngjuch  faU  and  voucher^  as  ajhr^lnd^  the 
right  owner  or  bu  executors  nuxy  redeem  aJloUn  borfe^  \f^^  ^^ 
bim  within  6  months  rfter  the  felling  ai  the  pari/b  or  corporation 
where  hefhallfind  him^  and  mate  proof  iy  tvfofufficient  witn^s^ 
bffore  the  nextjuftices  of  peace  in  the  county  y  or  lefore  the  head^par 
y  a  corporation  y  that  the  horfe  was  hiSf  and  re-pay  to  the  buyer  fach 
price  for  the  horfe  as  thefatne  buyer  ball  upon  lis  own  oath  before Jadk 
ju/iice  or  officer  teftify  to  have  paid  for  him* 
.  ia  the  Cafe  of  Barker  v.  Rcddioc* 


(I.  5)  Who  may  go  to  Fairs  or  Markets  to^^Z^  tb€irc. 

I.  3  H*  7*  9«  J  IP  ON  an  ordinance  made  by  the  city  of  London 

^  to  prohibit  citizens  to  carry  their  nvares  to  fairs 
and  markets  out  of  the  city,  this  aB  gives  them  liberty^  and  makes 
that  ordifiance  void  ;  and  mnefhall  trouble  any  citizen  for  fo  doing  in 
pain  0/40/.  to  be  divided  betwixt  the  King  and  tbepro/ecutor, 

2.  I    (^  2  Pi.  f^  M.  7.  ena61s.  That  none  dwelling  in  the 

country  out  of  a  corporation  or  market^townfballfell  or  caufe  to  be 

fild  h  retail  any  woollen  clothy  linnen  cloth,  baberdafher  vrareSp 

mercery  wares,  in  any  fuch  corporatien  or  market  town,    or  the 

fuburbs  or  liberties  thereof,  (except  in  open  fairs)  in  pain  to  forfeit 

for  every  time  fo  offending  6$.  8d.  and  the  whole  %uares  fofiid,  or 

tiered  to  he  fold ;  the  one  moiety  of  'ivhicb  forfeiture  fbaU  be  to  the 

Aing  and  ^leen,  and  the  other  to  thefeifor  or  profecutor* 

3.  Stat.  18  EHz.  cap.  21.  cnafts,  That  itjballbe  lawful  for  all 
perfons .  to  buy  and  fell  within  the  borough  of  Nrw  IVood/iock  aU 
manner  of  wools  and  yarns  upon  the  ufual  markets  and  fair  dajs^ 
and  the  fame  to  ufe  to  their  befl  advantage* 


(K)  Pleadings  of  Goods  bought  in  Market-avert. 


X.  "IXrHERE  the  hnycr jt^ftifies  the  buying  of  a  horfe  in  mar- 
^^   ket-overt  to  change  the  propertVi  htjballjbew  of  whom 
he  bought.   Br.  Count,  pi.  78.  ales  9  H.  6.  4c. 

2.  In  trefpafs  of  goods  taken  the  defendarajaid,  that  the  city  f 
in  cttei  -^"^  ^  *^  ancient  city,  in  which  there  has  been  a  market  time  oat 
^.  C.— lo  of  mind,  every  day  in  the  week  for  all  men  to  fell,  and  that  A*  vfos 
trover,  the  pojejed  of  the  goods^  and  fold  tiem  at  London  behre  the  trefpefsfir 

dcfcadaaty  .^^ 


•Br.  Plead- 
inga«  pU 


lol.  iy  nvhkh  he  took  them  ice.  The  plaintifF  demurred)  beciufe  ••  ^  p*^ 
he  did  •  not  fay  mthofe  the  market  was^  nor  did  he  except  the  fj^^jji'^ 
the  Lord's  dzjf  on  which  market  cannot  be  by  the  law  ox  God,  LmdmUmm 
not  it  itjbewn  what  toll  vfas  peid^  knd  yet  the  Court  held  againft  ^fieitmi  citj^ 
the  plaintiff,  bj  which  he  was  nonfutted;  for  a  tnarlet  goes  with  V^  '^  - 
the  landf  and  tiere/ire  need  mtjhew  fifbo  is  owner,  and  herewith  i,/^^,^*^^ 
agrees  liber  intrattonum.  And  fee  that  property  may  be  altered  j^me  it  « 
Miere  -without  paying  toll  s  for  this  //  a  duty  to  the  lord  of  mmktt^vvy 
the  market,  and  not  a  property.    Br.  Trefpafs,  pL  328.  cites  ^{^tf 

12  E,  4.  8.  9«  fiidimtvtfw 

fikrt  cf  tig 
i'ti}  in  tptfy  •ftujkapeveiy  di^  hefitt  SmndavtMni  H§lhUyiSttwixtfim.rybtg  tui fum'/ettinr^fi  s» 
WK  ofthecmtraOwsieMJfreeman ;  and  that  it  being  a  freeman  cfthe  company  ofmernrt/nckmdifj^^ 


MotOeingStautay  mr  HMay^  bought  tbofe  things  of  one  H.  C.forfnch  nfnrn  In  hiropenjhop^wkeftim 
hf  knd M longtime  i^Hoty  fneh  waretf  nnd Jo  jnftifiti  tit  €onver/ionf  ani  upeo  this  plea  die 
fiaiotUTdeanrred :  and  iip^a  the  firft  mocioa  at  the  bar  all  Che  Court  conceived  that  the  plea  wjt 
Bot  good;  ror  dM  cuftom  is  uw  gcoeraU  that  every  freeman  might  buy  all  manner  of  wares  in  cveiy 
^p  &c.  for  then  a  fcrivener  might  buy  plate  in  his  ihop,  and  the  like  Ac  which  is  ftot  itaronablc. 
And  here  he  being  of  the  miftery  of  mercers,  Co  buy  peticoats  aad  cloaks  kc,  it  is  not  agreeable  to  hk 
trade.  And  Popham  faid,  that  it  had  been  refolved,  that  fuch  cuftom  being  foaod  by  a  fipcdal 
verdid  was  unreafonable ;  wherefore  it  was  adjudged  for  the  plaintiff.  Cro.  J.  68,  (9,  rdtjk* 
3  J«.  B.  R.  Taylor  v.  Chambers. 

3«  Where  defendant  pleads,  that  he  bought  the  goods  in  a 
market-overt,  he  ought  to  ihew  on  what  day  the  market  ^»as 
hptf  and  that  it  was  not  kept  at  a  time  when  by  the  patent 
it  ought  to  be  kept.  Sti.  X13.  Trin.  24  Car.  Marfliall  ▼• 
Porter. 

4.  Trover  for  goods,  to  which  it  was  pleaded  by  defendant 
that  he  had  bought  them  iq  market*overt.  You  muft  prove  the 
file  in  market'-overty  and  at  a  convenient  time.  12  Mod.  20$^ 
Jfidi.  1 1  W.  3.  Burch  v.  Scory. 

(L)  Equity. 


Mich.  34  Car.  2.  in  Cafe  of  Bovey  y.  Smith  and  Boney. 


49arria0e. 


^it  9990(^19!^ 


^nidge. 


«ifa 


A)  Marriage#  Control  of  Marriage^  what  is^  aftd 

bow  dtjfotoed. 

I.  A  Marriage  vns  had  between  two  infra  ohms  nMleipur* 
^^  fuant  to  a  covenant  between  thi  fever al  parents.  At  14  years 
t  he  hufband  difaereed.  It  was  argued  by  Egerton,  the  Queen's 
folicitor^  that  this  marriage,  fo  nu*  as  it  concerns  the  covenant, 
is  to  be  cen/idered  according  to  the  reafon  of  tbt  common  law^  and 
not  according  to  the  rules  and  grounds  of  the  canon  or  dvH  law, 
170/  as  a  marriage  in  right ^  but  as  a  marriage  in  pofffjUton^  and  mar- 
riage in  poflemon  \sfufficient  always  in  perfonal  things  aiid  caufes, 
efpecially  where  the pojfejfton  of  the  wife  is  in  que/Hon  /  but  where 
the  poiTeffion  of  the  hufband  is  in  queftion,  there  marriage 
in  r^ht  oug^it  to  be.  Le.  53.  Fafch.  29  £Uz.  in  Cafe  of  Leigh 
v«  Hanmer. 

2*  Contra  A  per  verba  defuturo  is  releafable.  But  per  verba  ir 
frafenti  is  not;  per  Holt  Ch.  J.  1  Salk.  437.  Fafch.  2  Amiar. 
B.K.  Jeflbn  v.  Collins. 

L  253  J      ^g^  Contraft  of  ^ziAz%t  fitUenctd  zsA  haw. 

I.  CEntentia  contra  matrimonium  nunquam  tranjit  in  rim  judka* 

Sia.Tj.  ae»  ^^^-    7  Rep-  42»  b.  (43.  b.)  Kenn'sCafe. 

oordinsiy;        2.  If  F.  be  divorc'd  from  her  baron  caufa  pnecontraAus 

fctti  Twif-    ixiaje  with  another^  verba  de  pnefeniii  immediately  by  de 

^    fcntence  eiven  in  the  Court,  the  marriage  fhall  be  confummated 

between  uie  faid  F.  and  firft  baron  witbottt  any  rites  to  be  in  facie 

ecclefiar.  Otherwifc  on  contraA  per  verba  dc  futuro.  D.  105- b. 

17.  marg.  per  Noy  attorney  general  in  his  L^nt  Reading.  1632. 

(C)  ASlions  relating  to  Contrads. 


|c(  3  Lev.    I,  29  Car,  2.  A70  aBion  fhall  be  brought  to  charge  any  perfitt 
►ott"t.*^*     r/i/.  3.  ^  4.  '*  '   upon  any  agreetnent  made  upon  conUeratien  ef 


Sec  3  Lev. 

W  A  L  L  KT«  marriage  utile fs  the  agreement  upon  which  fuch  aBion fbaU  be  brou^p 
where  it  it  ^^  f^ffig  memorandum  or  note  thereof  JbalUe  in  writing  andfigiud 
J!wT«e?   bythepartjf  fo  to  be  charged  therewith,  orfome  other  perfon  by  tim 

rcfolvedthat  authorizea. 

fuch  prcK 

mife  is  dtreAlf  within  the  wards  of  this  ftatutty  and  not  out  of  the  inlciit;  becamle  itwatbcM* 

itterttioBi  the  om  would  many  himi  tbt  other  would  aunj  hcrj  and  fo  it  it  a  pramife  ta  csofi- 


IttiBoB  t^iinrte.— ^-Qda.  54-S.  C.  Phsliot  ▼•  WA'teovT  iA  C.'B.  tHi  hM  per  Wind, 
btm,  Lerins  tn^  Charieton  to  be  vrithia  the  ftatute*  and  that  it  might  be  demurred  to ;  but  N«rUi 
Ch.  J.  being  abfent^  adjonutur. 

la  a6tm  fureafe  upon  mutiial  promUet  of  marfiage  the  counfel  for  defetfdant  efl&icd  that  it  wm 
witbia  tbii  Hatute;  but  ruled  e  cootrat  per  Jcfkiet  Ch.  J.  Skia.  196.  pi.  lo.  A1ID9. 

2.  Afum^U  &c  for  that  in  cpnfideratton  he  had  pr^mifed  to  ^n  this  ca^  * 
marr^  the  ddfendant,  (he  had  promifed  to  marry  the  plaintiff'}  ^tJreJih^ 
after  a  verdift  for  the  plaintiff*  it  was  moved  \n  anreft  of  judg-  be  •fftreif 
menti  that  this  adion  could  not  be  brought  hj  the  many  becaufe  '^"'^^ 
marriage  is  no  advantage  to  him,  but  to  uie  woman,  but  non  al-  ^j^^^^^^ 
loatur ;  for  marriage  is  a  confideration  on  the  man's  (ide  fufii-  in  thb  cafe 
cient  to  taife  an  ufe-,  and  Holt  Ch.  J.  faid  this  adlion  is  grounded  "^  ne«ef- 
•»  mutual pramifes;  for  if  the  woman's  promife  ihould  not  bind  ^  '^j^^'  ' 
her,  then  it  is  but  nudum  pactum  on  the  man's  fide,  and  there-  piaimifi;  n* 
fore  it  is  a&ionable  either  on  both  fides,  or  on  neither  fide,  certain  time 

I  Saft.  24.  Mich.  10  W,  3.  B.  R.  Harrifon  v.  Cage.  -  ^^  ^ 

fermiriage.  Cartli.  467.  Harriibs  v.  Cage.-^— S.  C.  11  Mod.  »14. S.  P.  Sid.  iSo.  ilcb. 

deaf.  ILuttet.-i>c  leT.  147.  S.  C. 

3.  A  prohibition  was  moved  for  to  ftay  a  fuit  in  tbe>Spiritual 
Court  upou  a  contrail  of  maniiige  per  verba  de  prafmti  fug- 
geffin^  that  in  tStSt  the  contra^  was  per  ve^ba  de  futur$^ 
lor  which,  if  not  performed,  the  party  had  remedy  at  common 
law;  Hott  Ch.  J.  faid,  that  the'  it  was  per  verba  de  pr^fenti^ 
yet  it  was  a  matrimonial  matter,  and  the  Spiritual  Court  had 
jjirifdidlionj  and  this  was  the  great  obje^on  ^infl;  a^lions  at 
lav  when  firfl  brought  up  in  thefe  cafes.  But  in  anfwer  to  this 
it  was  hdd,  that  the  remedy  in  the  Spiritual  Court  was  waved 
by  betaking  faimfelf  to  damages  for  the  breach  \  and  he  faid,  that 
where  it  is  per  verba  de  futuro,  which  do  not  intimate  an  adual 
marriage,  it  is  releaiable^  and  as  it  is  fo,  the  party  may  admit 
the  breach  and  demand  fatisfaAion ;  a  prohibition  was  denied* 
2  Salk.  437.  Fafch.  2  Annse  B.  R«   Jeflon  v.  CoUins. 

4.  If  a  man  of  full  age  and  afemaU.  of  \^  promife  to  ifitermarrjp 
and  afterwards  ie  marrks  another^  an  a£lion  lies  againft  him  \ 

for  tho'  fuch  marriage  may  be  (aid  to  be  voidable  as  to  the  infant,  [  254  } 
yet  it  {hall  be  binding  on  the  perfon  of  full  age,  who  ihall  be 
prefumed  to  have  amd  with  fufEcient  caution ;  otherwife  this 
privilege  aUowed  infants  of  lefciading  and  breaking  thro'  their 
csntra^s,  which  was  intended  as  an  advantage  to  mem,  might 
turn  greatly  to  their  prejudice.  3  New.  Abr.  574.  cites  Trin* 
5  Geo.  a.  Holt  v.  Ward. 

(C  2)  Adiong  oa  Contra6l8»  Pleadings  and  £^-  see  Triat 

dencc  ^^  ^'  *^ 

I*  A  Sfun^fit,  in  confideration  that  the  pbinrifi^  promifed  ta 

"^^  marry,  the  defendant  promifed  to  marry  him;  it  was 

pn^ed  upon  evidence  that  there  was  a  promife  %  but  the  defendatu 

pro* 


254  ^^Kttase. 

froiucei  afentenei  in  the  Sfirkual  Ctwrt  iif affirming  iht  emitraSt^ 
and  this  was  held  good  counter-eyidence,  and  the  phintiiFwaf 
nonfuit ;  cited  per  Holt  Ch«  J.  as  a  Cafe  which  he  reinembetel 
a  Salk.  438.  in  Cafe  of  Jefibn  v.  Collins* 

2.  If  a  man  makes  a  promife  to  marry  a  woman,  and  was  in* 
capable  to  perform  it  ty  reajhn  9f  cvnfangmniN  &c.  it  would  be 
there  a  void  promife,  whereof  flie  might  difcharge  hcrfelfVf 
giving  iiiej^cial  matter  in  evidence  on  non  aflumpfit.  12  Hod. 
214.  Harrifon  r.  Cage  &  Ux. 

(D)  fP'&at  isy  or  amounts  to  Marriage ;  and  ifvliat 

ihall  be  faid  Evidence* 

t.  T>  ARON  being  about  the  agecfii  yeati^  and  the  woman 

-^  of  16  years,  thev  contrail  matrimony  and  after  they  pro- 
cure it  legitime  folemnizari  between  them,  and  after  the  baroo 
dies  before  the  age  of  12  years ;  per  Cur.  this  is  a  lawful  mar* 
riage.    Dal.  79.  pL  16.  14  £li2. 

2.  Matrimony  is  not  tilL  after  years  ef  confent^  hnt  ^onfalk 
may  be  before.  Arg.  Mo.  742.  Mich.  41  &  42  Eliz.  Sir  Amor 
George's  Cafe* 

2*  if  ideoi  contra£l$  matrimony  it  is  good,  and  0iall  bind  him* 
Sid.  112.  Pafch.  15  Car.  2.  in  Cam.  Scacc.  by  3  J.  in  Cafe 
of  Manby  v.  Scott  cites  it  as  adjudged  3  Jac.  in  Cafe  of  Stiles 
r.  Weft. 

4.  1 2  Car.  2.  cap*  33.  All  marriages fobmmzed  in  any  the  Kmj^s 

eUminionsJince  the  ^Jt  of  May  1642.  heft^re  anyju^ice  rf  peaee^  w 

fi  reputed^  wr  according  to  any  ordinancCj  or  reputed  ordinance  tf 

hthj  or  either  bou/es  of  parliament^  or  of  anf  cmvention  ftting  at 

WeftminBer  under  the  name  of  a  parliament  ball  he  ofefeB  as  yfi^ 

lemnized according  to  the  rites  ufed  in  the  church  of  England:  and 

^ue  upon  baftardy^  or  unlawjulnefs  of  marriage ,  concerning  fach 

marriages^  Jball  he  tried  hyiury*    Cmfirmed  13  Car.  2.  cap.  1 1. 

%  Show.  ^,  Contrafl  per  verba  depr^tfenti  amounts  to  aAual  marriage 

V!\Ztt   w^*c^  *«  P«"»««  themfelvcs  cannot  diffolve.   6  Mod.  155. 

Wrlain.  S.  P. — »— As  where  the  words  aret  r\t,  t  marry  Wh  tftjwuani  lartmmn  and^fti  and 
this  is-notreleafable ;  but  if  per  verba  defiawf^  as  /tm  Marry  jmr,  /  frw&dfi  f  wuary  ym  Ac 
this  is  releafable.  2  Salk.  437.  Pafch.  i  Annse.  B.  R.  JcAo  v.  Collias.— The  wile  iMdiniha 
Spiritual  Court  for  alimony ;  the  cafe  was  that  the  hniband  was  aa  ttnataftijt^  and  had  a  liccsice  froaa 
the  biihop  to  marry  but  married  the  woman  according  to  the  forms  of  their  own  rtligion  t  and  Hefr 
iaid  that  by  the  canon  law  a  contra£^  per  verba  de  prcfenti  is  a  marriage ;  and  due  ib  it  is  of  n 
oontrad  per  verhti  defmturo%  if  the  coniraB  he  txecMteittnd  he  d^et  take  her^  it  is  a  marnagei  aid 
ikey  cannot  pimifli  for  fo^cation.    %  Salk.  43  S.  Mich.  5  Anne.  B.  R.  WigflMre't  Cafo. 

tf.  Entrn  rf  names  of  perfons  as  married  in  a  churcb-Mk  is  not 
pofitive  evtdence  of  the  marriage  unlefs  the  identity  of  perfons  be 
proved^  or  that  it  be  ftrenethened  with  proof  of  cobaiiiaSum^  or 
allowance  of  parties.  MS.  Tab.  tit.  Marriage  cifet  28.  Jan* 
1 7 18.  Draycot  r.  Tabbot* 

(D.  2) 


ifeactlase*  255^ 


(p.  i)  tkod.    In  regard  of  the  PerfoH  Mdrrymg 
generally  without  Goafent  or  Licence* 

i,  ibt 2  '^*  j/f  ^"^  /a«c>/9  canons f  confiitutions^  and  ordinances^' 
d.  21.  vibicb  prohibit  marriage  to  J^iritual  perfonSf'ivb$ 

hj  God's  law  may  marry,  and  ail  fains  and  forfeitures  therein  con^i 
inned^fiaH  he  void, 

Previded<^  that  this  oB  Jball  not  give  liberty  to  marry  without  _ 
o/Uff  in  the  church,  and  other  ceremonies  appointed  by  the  Book  of  ^ 
Gfitmon^Pt^dyeTi, 

Decrees  and  divorces  heretofore  made,  airefaved* 

2.  5  (^  6  -ffi  6;  I  a.  The  marriage  ofpriejls  and  other  fpiritual 
Ptrfonsjhallbe  lawful,  and  their  children  ligitimate  and  inheritable  i 
Utewifethey  to  be  tenants  by  the  curte/te,  and  their  wifes  dowdble. 

3.  Tl^e  100  canon  is  that  no  children  under  the  age  of  21  years 
tompltaitjball  contt^a3  themfelves,  or  marry  without  the  confent  of 
their  parents,  or,  of  their  guardians  and  governors,  if  their  pa-» 
tents  be  deteafed^ 


(E)  Good,    th  regard  of  the  Perfon  ivith  whoml 

Degrees  ptDhibited. 

*'  ^itlefi.  8.  ALL  fuch  maririages  as  within  the  Church  of  Eng^  Sa  mittk  of 
wA38./a-  -^  land Jhall  be  contra^ed between  lawful perfof IS  (as  '^J,  ^Ze^'J/lj 
^[perfons  be  lawful  that  be  not  prohibited  by  God^s  law  to  marry)  hy%&^Ed, 
ieiffg  coniraEl  and  folemnized  in  the  face  of  the  churchy  and  cohfum'-  ^-  ^^p-  ^3  '* 
mate  yjiib  bodily  kndwledge  and  fruit  of  children,  fhall  be  lawful  '^^f'^J^^^ 
^d  indijfoluble,  notwithjlanding  any  dijpenfation,  prefcription,  or  i.— •The* 
t^ber  thing.  And  *  no  refervaiion  or  prohibition  (GoiTs  law  except)  clear  fenfe 
JottU  impeach  any  marriage  without  the  Levitical  degrees.  And  ^^^'J^^Jh^^ 
"0  perfon  Jhall  be  admitted  in  Spiritual  Courts  to  any  procifs  contrary  aii  marri- 

^tbisaS*  ages  arc  law<i 

ful  which 
arcodtpfohibited  within  the  Levitical  degrees^  or  otherwife  by  God's  law.  So  as  the  prohibiting  of 
taafnages  within  the  Levitical  degrees^  and  within  God's  law,  whereof  th?  Levitical  degrees  are  i 
I^rtf  is  no  more  orlefs  in  efTetl  than  lo  Cty,  that  ah  marriages  (hail  be  lawful  which  Ood'slaw  dots 
»ot  pi^lbit.   Ttt  Vaughan  Ch.  J.  Vaugh.  219;  in  Cafe  of  Harrifon  v.  Burwell. 

4.  2  6l*  3  JBdwi  6.  cap,  23. yl  7 J  As  concerning pre-cofitraBs, the 
Jtotute  32  Hen.  8.  cap.  2^.  fhall  be  repealed,  and  reduced  to  the  fate 
^theKittj^s  ecclefidfiicai  taWs. 

3.  A  man  married  the  reliff  of  his  great  uncle ^  viz.  his  grand*  *  V<nt.  9^ 

fitier^s  brother  by  the  mother^ sfide^  and  the  queftion  was,  whe-  ^/caJ"**' 

Act  this  was  a  lawful  marriage  by  the  i£k  of  32  H.  8«  38     And  c.  B.  s.  c. 

Vaaghan  Ch.  J.  who  delivered  the  opinion  of  all  the  judges  of  that  the  pro- 

'  lagland,  held,  that  the  marriage  was  lawful  by  that  ftatute  j  and  iL^Jr^  J* 

Vol.  XV,  T  accord-       '  ^ 


tS5 1  aeatriafit* 

so  confult-    accordingly  judgment  was  given,  that  a  prohibition  {honU  p 
^awcdf       ^^  Spiritual  Court.  Vaugh..  206  to  250-  Trin.  ao  Car.  a.  c5. 
*        Harrifon  v.  Burwell. 

4.  It  was  moved  for  a  prohibition  to  the  Spiritual  Court,  and 
the  fuggeftion  was,  that  they  proceeded  there  to  excommunicate 
the  plamtifTs,  for  that  the  plaintiff  Heyward  had  married  iia 
other  plaintiff,  who  was  the  daughter  oftbejifitr  rfhisfirfi  vnft%  , 
and  it  was  granted;  and  the  defendant  demurred  on  the 
fuggeftion,  becaufe  it  appears  that  the  marriage  was  not  law- 
ful. £t  adjornatur  to  be  argued.  Sid.  434.  ikyward  and  Ux 
V,  Foine. 

5.  Prohibition  to  the  dean  of  the  Arches  fuggefttng  that  GJkt 
had  fettled  his  lands  on  his  children  by  his  wire  now  living,  and 
that  the  fuit  in  the  Arches  was  for  a  divorce,  he  having  married 

£  256  ]  his  jtfj^  %vife^sJ*J}er^  the  confequence  whereof  would  be,  to  make 
his  children  baltards,  and  draw  the  fettlement  of  bis  lands  in 
queftion  *,  but  at  firil  the  prohibition  was  denied,  becaufe  if  it 
(hould  be  granted,  then  every  inceftuous  marriage  might  be 
fiieltered  under  the  like  pretence ;  and  the  matter  being  proper 
to  the  jurifdidion  of  the  Spiritual  Court  (hall  be  tried  there, 
tho'  a  temporal  inheritance  may  in  confequence  come  in  quef- 
tion :  but  it  appearing  afterwards  to  the  Court,  that  this  divorce 
was  profecuted  by  contrivance,  that  CoUett  might  have  power  to 
difpofe  his  eftate  (for  at  the  firft  inftance,  he  confefled  his  for-* 
mer  marriage  with  his  wife's  lifter,  upon  which  confeffion  the 
"Court  was  ready  to  give  fentence,  without  any  farther  evidence). 
The  Court  ordered  a  trial  at  common  law  in  a  feigned  adion,  in 
which  the  iflue  (hould  be,  whether  Collett  was  ever  married 
to  his  wife's  (ifter,  which  being  refufed,  a  prohibition  was 
granted.  Nelf.  Abr.  1158,  1159.  Marriage  (A)  pi.  18.  dtcs 
T.  JoHCs,  213.   Collett*s  Cafe. 

6.  On  a  motion  for  a  prohibition  to  the  Court  of  the  bilhop 
Af  Exon,  for  profecuting  J.  S.  for  inceft  in  marrying  the  Jatighter 
^  bis  brother  of  the  half  blood  it  was  refolved  tfiat  no  prohibition 
ikould  go ;  for  the  Court  faid,  that  tho*  the  brothers  were  not 
of  the  whole  blood,  yet  were  thev  brothers,  and  therefore  tk 
marriage  inceftuous.  3  New.  Abr.  573.  cites  Mich*  30  Car.  2# 
C.  B.    Oxhenham  and  Ux  v.  Gayre. 

7.  If  the  father  marries  the  mother^  and  the  fin  marries  the 
daughter,  this  is  lawful  enough.  3  New.  Abr.  573.  cites  il 
as  agreed  by  the  Court.  Mich.  30  Car.  2.  in  the  Cafe  of  Oxen- 
ham  V,  Gayre* 

8.  One  married  his  great  attnfs  hufban^s  fecwd mife :  this' 
liras  held  by  divines  and  civilians  a  good  marriage;  for  a§mis 
meiaffims  non  efl  mihl  ajinis*    3  New.  Abr.  573.  mcntioos  it  as 
cited  by  North  Ch.  J.  in  theJCafe of  Oxenham  and  Ux  y.  Ga^ 
as  the  £arl  of  Mandiefter's  Cafe. 

t  lo.  siS.  9.  Prohibirion  was  prayed  to  the  Court  of  York  to  ftay  a  fuit 
ftyt,  it  wu  ^Q  diflblve  a  marriage  with  hi$frfi  wif/s  daughter^  becaufe  oot 
io^'i^!^'    withm  the  LcYitical  degrees  i  and  a  prohibition  was  granted  nifi 

ftCr 


&c.  it  was  adjoined ;  but  the  reporter  faysj  he  afterwards  ^Ifi'*  //' 
heard  that  a  confultation  was  granted.  2  Lev.  254.  Trin.  J^'ifThe 
31  Car.  2.  B.  R.  Wortley  v.  Watkinfon.  Cafe  of  • 

,  Watkik- 

toy  V.  MriiioATROM  feems  to  be  the  S.  C.  though  it  was  Pafch.  54  Car.  2.  B.  R.  whereas  thit 
is  Thn.  31  Car.  z.  B.  R.  But  there  it  19  for  mirry'ing  his Jt^rr't  JaNg^rer^  and  that  the  defendant 
prayed  a  prohibition,  becaufe  out  of  the  Levitical  degrees ;  but  denied  by  the  whole  Court ;  becaufe 
it  is  a  matter  of  eccle  lit  (Ileal  coaufance,  and  divines  know  better  how  to  expound  the  law  of  mar« 
liages  than  the  common  lawyers  $  and  though  fome^imes  prohibitions  have  been  granted  in  caufet 
matriiRonial,  yet  if  it  v/crenow  res  integra  they  would  not  be  granted.    Raym.  464.— Where  & 
fuitwas  for  marrying  bhfirfi'wift^sfijter^  a  prohibition  Was  granted*  to  the  intent  to  have  a  de- 
claration thereupon,  fo  that  the  lawfulnefa  of  the  marriage  might  come  in  debate.     3  Lev.  364. 
j  W.  &  M.  B.  k.  Honour  V.  Bradihaw. — But  where  a  fuit  was  againft  the  plaintiff*  in  the  Eccle* 
elefiailical  Court  for  inciill  in  marrying  his  firl^  wife's  filler  a  prohibition  was  moved  for,  fuggejling 
that  tbefaidfrcoifd  'wife  toas  dead^  aitd  that  ky  her  be  bad  afon^  to  tobom  an  ejiute  tvas  defcended^ 
M  heir  t»  hit  mother^  and  that  notwithftanding  he  had  pleaded  this  matter,  they  went  on  to  annul 
the  marriage,  and  baftardize  the  iiTue.     And  per  Cur  a  prohibition  (hall  go  as  to  annuling  themanf* 
tiagc,  or  baftardizing  t^e  iffue,  but  they  may  proceed  to  puni(h  the  inc;(l.     2  Salic.  548.  Hill, 
4  &  5  W.  &  M.  B.  R.  Harris  V.  Hicks. — Upon  the  quedion,  whether  tlie  hu(band  marrying  the  Vfife*9 
^fer  after  the  Wife**  deafb  be  fuch  a  marriage  as  by  the  (latute  of  32  H.  8.  the  Temporal  Courts 
may  prohibit  the  impeaching,  or  drawing  it  into  queftion  in  the  Spiritual  Court  in  oider  to  a 
divorce  or  feparation  of  the  parties,  Ld.  Ch.  J.  Vaughan  conceived  that  they  could  not.  1.  Becaufo 
this  marriage /i  exprefsly  frubibited  by  the  \%tb  of  Le^utictts^  and  then  it  muft  be  within  the  Levi- 
tical degrees.     2.  It  it  were  not  fo  prohibited,  yet  it  is  not  a  marriage  without  the  Levitical  ds» 
grees,  but  within  them,  and  therefore  no  prohibition  will  lie  for  impeaching  it  {  for  marriages  not 
to  be  impeiched  xnuft  be  without  the  degrees,  and  for  that  fome  marriages  within  the  degrees  maf 
be  lawful.     3.  That  if  this  marriage  be  without  the  Levitical  degrees,  yet  it  is  a  marriage  pro- 
hibited by  God's  law,  and  therefore  to  be  impeached,  notwith(binding  the  ftatute  of  32  H.  8. 
irhofe  wordi  are,  that  Ho  marrijge  (Gtd^s  lavj  excepted)  Jhail  be  impeached  without  the  Liviticed 
digreet.    Per  Vaufhan  Ch.  J.  in  delivering  the  opinion  of  the  Court.     Vaugh.  305.   Trin* 
t5  Car.  2.  C.  B.  Hill.  v.  Good. 

10.  Tho'  the  nephew  cannot  marry  the  auntf  becaufe  flie  is 
fupcrior  to  her  hufband  in  point  of  parentage,  and  therefore  the 
marriage  incongruous  ^  yet  the  unc/e  may  marry  the  niece  5  be- 
caufe where  the  uncle  marries  the  niece,  he  is  fuperior  to  her  [  257'  J 
both  in  point  df  parentage  and  of  matrimonial  government* 

Cited  per  Twifden  J.  2  Lev.  254.  in  Cafe  of  Wortly  v.  Wat- 
kinfon, as  refolved  in-^Allington's  Cafe. 

11.  Prohibition  to  the  Ecclefiaftical  Court  againft  a  man  for  A  ptDhibU 
mznying  his Jtjer's  ba/Iard daughter',  the  reafons  offered  were,  nrcdComb' 
chat  it  is  not  within  any  of  the  Levitical  degrees,  and  that  fuch  356.  Hjii,' 
only  are  tinder  the  cognizance  of  the  Spiritual  Court  j  it  is  true,  8  w.  3. 
that  law  forbids  a  man  to  approach  to  any  near  of  kin  to  uncover  ^'  ^* 

her  nakednefs,  but  that  can  never  be  intended  of  a  baftard,  be- 
caufe (he  is  of  kin  to  no  perfon  whatfoever,  and  is  qua(i  nuUius 
filia.  But  to  this  it  was  faid  on  the  other  fide,  that  at  the  time 
when  the  Levitical  law  was  eftabliflied,  there  was  no  difference 
amongft  the  Ifraelites  between  a  child  born  in  adultery,  and  in 
lawful  marriage ;  and  therefore  a  baftard  was  proximus  fanguinis 
amojqgft  them,  and  that  they  were  the  beft  expofitors  o?  that 
law ;  that  it  is  morally  as  unlawful  to  marry  a  baftard,  as  one 
born  in  wedlock;  and  it  is  fo  alfo  in  nature;  for  the  Levitical 
law  was  grounded  upon  a  natural  as  well  as  on  a  politick  reafon 
to  enlarge  their  kindred,  and  unite  their  families ;  therefore  if  a 
baftard  does  not  fall  under  the  prohibition  that  a  man  ad  proxi* 

T  a  .mum 
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mum  fangumis  non  accedat,  a  mother  may  marry  her  baftarl 
fon  ;  the  Court  inclined  not  to  grant  the  prohibition  Sed  ad- 
jomatur.  5  Mod.  168.  Hill.  7  W.  3.  Haines  v.  Jefcott. 
S.  p.  And  12.  Libel  &c.  againft  the  defendant^  for  marrying  and  coha;- 
Xti^ldS  biting  with  his  wiffs  Jifter's  daughter  y  it  was  fuggcftcd  fori 
becaufefttch  prohibition,  that  this  is  not  within  the  Levitical  degrees  >  f or  a 
marriage  is  man  may  marry  his  niece,  tho'  he  cannot  marry  nis.aunt,  bc- 
l?d*  b^^thi^'  caufe  of  t\it  fuperiority  which Jbe  has  over  him.  But  Hdt  Ch.  J. 
Xeviticai  alked,  what  fuperiority  is  there  by  an  aunt  over  her  nephew? 
law.  Mo.  and  afked  what  ground  there  was  for  the  diftindlion,  and  fiud 
it  Eib^^^pi.  ^^  could  not  fee  any  difference  between  the  two  cafes  j  and  thai 
1266.-^  this  cafe  was  within  the  degrees  of  affinity,  amd  in  the  fame  de- 
Mann  ••  gree  of  confanguinity  there  would  hare  been  no  doubt  of  \t\ 
Cro*E~2r8  ^^^  *  °^*°  cannot  marry  his  own  fifter's  daughter;  and  faid,  that 
pi.  r6.  s.C.  he  thought  this  cafe  had  been  fettled,  and  that  there  was  a  cafe 
that  though  in  point  againft  them :  but  indeed,  if  this  marriage  be  not  within 
i!rohibiter*  ^^  Levitical  degrees,  the  Spiritual  Court  is  to  be  hindered  from 
within  the  proceeding  on  a  wrong  foundation.  5  Mod.  448*  Mich.  ilW.3* 
Leiriticai      Clement  v.  Beard. 

degrees,  yet 

becaufe  degnes  mtre  rtm^te  arefwbidden^  they  gave  fcntence  of  divorce  )  and  ke  grounded  kb  fio* 
hibltion  upon  the  ftatate  of  32  H.  8.  cap.  38.  and  a  confulution  was  prayed  aid  graotedt  becaufe 
the  prohibition  ia  not  to  be,  if  it  be  not  within  the  Levitical  degrees;  and  here  it  was  general,  and 
therefore  not  good. — 4  Lc.  16.  S.  C.  reported  according  to  Cro.  E.  %i%, — I^  Ch.  ).  Vaugkaft 
takes  notice,  that  Co.  Litt.  237.  a.  conftrues  the  ftatute  of  32  H.  8.  38.  which  declaiva,  ikataU 
perfons  may  lawfully  marry,  who  are  not  prohibited  by  God's  law  to  marry,  to  be  the  fame  as  toftj, 
that  be  not  prohibited  by  the  Levitical  degrees ;  by  which  he  fays,  that  Ld.  Coke  evidently  makn 
all  the  law  of  God,  which  prohibits  marriages  to  be  the  Levitical  degrees  only.  Whereaa  VaugkiB 
fays,  he  conceives  clearly,  that  tbtre  0re  other  laws  rf  G9d prohJhitiftg  marriaget:  asd  if  asade* 
warranting  their diflblution ;  and  fo  intended  to  be  by  this  llatute  of  32  H.  8.  bclides  the  law  of  Cad 
in  the  Levitical  degrees.  As  i.ftrfont precontraSiedtio  another  are  prohibited  by  God's  laws  to  many 
«gainft  fuch  pre-contrad.  2.  Penons  of  natural  impotmcy  for  generation  are  prohibited  to  marry. 
^.  Piurality  of  vm/ti  or  ku/Bamdt  is  prohibited  by  God's  law,  the  firftnot  being  prohibked  by  tkt 
Levitical  degrees ;  and  fays,  that  Coke,  io  the  end  of  his  comaaent  upon  this  ftatute,  nocwitb- 
ftanding  the  pafli^e  before  in  his  Littleton,  faith  exprefsly,  that  marriages  with  a  pcribn  pre-coc- 
tra£bed  or  impotent  could  not  have  been  queflioncd  fn  order  to  i  div^lbcc,  by  reafon  of  this  ftatutr» 
bat  becauiefuch  marriage*  are  againft  God's  law )  yet  they  are  all  wkhoiit  the  Levitical  degrees. 
This  it  the  reafon  of  (God*t  Uxu  exctft)  for  thefe  marriagea  may  be  impeached,  though  xwt  of  the 
Levitical  degrees ;  and  this  anfwers  the  words  (or  otberwife  hy  hofy  fcrifturt)  in  28  H,  8.  cap,  i(. 
alfo.    Vaugh.  22O9  221.  in  Cafe  of  Uarrifoa  v>  Burweil. 

13.  The  99th  canon  is,  that  no  perfons  fhaB  marry  wifhis 
the  degrees  prohibited  by  the  laws  of  God,  and  exprtgid  im  » 
table  Jet  forth  by  authority  in  the  year  of  our  Lord  God  1563. 
And  all  marriages  fo  made  and  contradlcd  (hall  be  adjudged  iiv 
ceftuous  and  unlawful,  and  confequently  fhall  be  diflblvedas 
void  from  the  beginning,  and  th^  parties  fo  married  ihall  by 
courfe  of  law  be  feparated.  And  the  aforefaid  table  Ihall  be  ia 
every  church  publickiy  fet  up  and  fixed  at  the  charge  of  die 
parifl).    Conftitution»  and  Canons  in  1603. 


(E.«) 


fl^avviage.  258 


(E.  a)  Good.  In  regard  of  the  Licence  and  i?if- 
gjfttnng^  BannSy  and  Place  where  ;  and  Punifli- 
ment  of  marrying  othcrwife,  what,  and  in  what 
Cafes. 

1-  ATO  mini/lir^  up$npain  of fufpenfton per  trienmum  ipfo  h&o^  ^^^^^l 
^  ^  Jbail  celebraif  mtOrimonj  between  any  pcrfons  luithout  a  ca^3^f.  ?• 
faeulu  or  licence  granted  by  fomc  of  the  perfons  in  thcfe  our  con- So  that 


ftitutions  exprcfled,  except  the  banns  of  matrimony  have  been  ^Vf*P/*/? 
firft  publijbea  three  feveral  Sundays  or  Holydays  in  the  time  of  divine  '^  *** 


canon  re- 


fervice  in  the  parijh  churches  and  chapels  nuhere  the  faid  parties  quire,  that^ 
dv)€ll^  according  to  the  Book  of  Common  Prayer ;  neither  Jball  "«*  ^^^1*^7 
any  minifter,  upon  the  like  pain,  under  any  pretence  whatfo-  JJJJ^  ^y 
tvevyjoin  any  perfons  fi  licenced,-  in  marriage  at  any  unreafonable  perfoot  but 
times,  but  only  between  the  hours  of  eight  and  twelve  in  thefore*  *  V**k  ?!* 
#w;i,  nor  in  any  private  place,  but  either  in  the  faid  churches  or  where  oneof 
chapels  where  one  of  them  dwelleth,  and  likewife  in  time  of  di-  thofeperTont 
vine  fervice,  nor  when  banns  are  thrice  aiked  (and  no  licence  in  J^^^*  ^^ 
that  refpcd  ncceflarv)  before  the  parents  or  governors  of  the  Hardwick. 
parties  to  be  niarried,  being  under  the  age  of  twenty  one,  ihall  Barn.Chaiu 
cither  perfonally,  or  by  fufficient  teftimony,  fignify  to  him  their  ^fP-  4«** 
confcnts  given  to  the  faid  marriage.    The  62d*  Canon,     Con-  ^^^  ^*" 
ftitutions  and  Canons  in  1603.  canon,  ia 

the  Cafe  of 
Moorv.  Moor. — Bythe  provincial  conftitutions  that  buns  ought  to  be  folemn  publtcationst  that  is,  they 
Mghc  to  be  thrice  pablUhed  in  the  parochial  churches  where  the  concradling  parties  and  their  parents 
dwell,  on  three  Sabbath  days,  or  three  Fcftival  days,  (allowing  fome  interval  of  cime  between  each) 
at  the  time  of  divine  fervice,  when  moft  of  the  parifhioners  are  aflembled  together,  by  the  parfona  oc 
(Sie  faid  pariihea  refpedively,  or  others  in  holy  orders,  at  fuch  times  and  fcafona  where  folamniaa^ 
lion  of  marriage  ia  not  canonically  prohibited,  Glof.  verb.  Bannorum.  Yet  where  thiee  feftivals  im« 
medially  fucceed  each  other,  fuch  publication  in  them  made,  holds  good  in  law.  Prov.  Cooft.  d« 
Sponf.  Glof.  in  Verb,  a  fe  diftantibus ;  as  alfoihall  the  marriage  itfelf,  when  once  folemntxed,  albeit 
focb  pubUcatMn  •f  banns,  as  aforefaid,  did  not  precede  the  fame.  Gl.  in  v.  Solea.  Edit.  4e  cUad' 
dcfpon*  Godolph.  Rep.  chap.  13.  f.  a.  and  cites  the  books  before-mentioned, 

2.  The  63d  canon  is,  That  every  ntinifter  who  ihall  here*-^ 
after  celebrate  marriage  betvrixt  any  perfons  contrary  to  our  faid 
confitutions,  or  any  part  of  them,  under  colour  of  any  peculiar 
liberty  or  privilege  claimed  to  appertain  to  certain  churches  or 
chapels,  fball  be  fujpended  per  triennium  by  the  ordinary  of  the 
place  where  the  offence  (hall  be  committed.  And  if  any  fuch 
minifter  ihall  afterwards  remove  from  the  place  where  he  hath 
committed  that  fault  before  he  be  fufpended  as  is  aforefaid,  then 
fliall  the  biihop  of  the  diocefe,  or  ordinary  of  the  nlace,  where 
he  remaineth,  upon  certificate  under  the  hand  and  feal  of  the 
other  ordinary  from  whofe  jurifdiftion  he  removed,  execute 
that  cenfure  upon  him.    Coiiititutions  and  Canons  in  1603. 

3.  The   xoi^  canon  is,  That  no  faculty  or  licence  ihall  be  . 
bcaccfprth  granted  for  folemnization  of  matrimony  betwixt  any 
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parties  without  thrice  open  publication  of  the  hanns  according  to  Ae 
Book  of  Comihon-Prayer  by  any  perlbn  exercifmg  any  ecclcfiafti* 
cal  jurifdi£lion,  or  claiming  any  privilege  in  the  right  of  their 
churches  \  but  the  fame  fliaii  be  granted  only  by  fuch  as  have 
epifcopal  authority,  or  the  commiffary  for  faculties,  vicars  gt-? 
neral  of  the  archbifhcps,  and  bifliops  fcdc  plena,  or  fede  va- 
cante,  the  guardian  of  the  fpiritualties  or  ordinaries  cxercifing 
of  right  epifcopal  jurifdidlion  in  their  feveral  jurifdidions  re- 
fpcftively,  and  unto  fuch  perfons  only  as  be  of  good  ftate  and 
quality,  and  that  upon  good  caution  and  fecurity  taken.  Con- 
llitutions  aiid  Canons  in  1603. 
Thif  canon       ^^  'pj^g  jQ^d  canon  is  in  thefe  words  ;  The T^o/r/i)' mentioned 

quires  the*  ^^^^  contain  thefe  conditions,  I  ft.  That  at  the  time  of  the 
fame  thing  granting  every  fuch  licence  there  is  not  any  impediment  of  prc^ 
with  the  contraft,  confanguinity,  affinity,  or  other  lawful  caufe  to  hinder 
t  "^^9  J  the  faid  marriage.  2dly.  That  there  is  not  any  controvcrfy  or  fuit 
the  marri-  depending  in  any  court  before  any  ecclefiaftical  judge  touching 
riagc  (houid  any  contraft  or  marriage  of  either  of  the  faid  parties  with  any 

*^fli°h*'*h'  ^^^^*  S^'y*  ^^^^  ^^^y  ^^^^  obtained  thereunto  the  cxprcft 
vhich  oiii  confent  of  their  parents  (if  they  be  living),  or  otherwife  of  their 
of  the  par-  guardians  or  governors.  I-aftly,  That  they  Ihall  celebrate  th^ 
tiet  *>«Jo«8  laid  matrimony  publickly  in  the  parifh  church  or  chapel  where 
c!  ^rd-  ^"^  °^  them  dwelleth,  and  in  no  other  place,  and  that  between 
wick  Barn,    thc  hours  of  8  and   1 2  in  the  forenoon.    Conftitutions  and 

^*""-?;^P-  Canons' in  1603. 
409,  Hill, .  ^ 

1 741.  Moor  V.  Moor. 

c'^^H^^ri^*  5.  The  103d  canon  is  in  thefe  words ;  For  the  avoiding  of  aH 
wickc*kut  fr^^d  and  coiiufion  in  the  obtaining  of  fuch  licences  and  dif- 
faid,  that  penfations^  we  further  conftitute  and  appoint,  that  before  aiKj 
*h^'**' Ai!^  /tf^r^  for  tlie  celebration  of  matrimony,  without  publication  ci 
oHn^ing  l**i"^S,  be  had  or  granted^  it  fhall  appear  t$  the  judge  bj  the  6&tbt 
•ut  liccijcet  tf  tvxi  fuffident  witnejfesy  one  of  them  to  be  known  either  to  the 
iMthing  of  judge  himfelf,  or  to  fome  other  perfoa  of  good  reputation  then 
/erred!  "  prclent,  and  known  likewife  to  the  faid  judge,  that  the  exprefi 
That  it  it  coftfent  of  the  parent  f^  or  parent,  if  one  be  dead,  or  guardians  or 
^"fF  *h  K"^^^*^'^  ^  the  parties  J  is  thereunto  had  ^nd  obtained;  andlxa^ 
the  Ecclc*  thermore,  that  one  of  the  parties  perfonally  Jviear^  that  he  belitveth 
liaftical  there  is  no  let  or  impediment  of  prc-contraft,  kindred  or  alliance, 
Coum  or  of  any  other  lawful  caufe  whatfoever^  nor  any  fuit  coai- 
into  a  p«c-  "fenced  in  any  Ecclefiaftical  Court,  to  bar  or  binder  thc  pro- 
ticc  fo  dia-  cccding  of  the  faid  matrimony,  according  to  the  tenor  of  thc 
metrically     aforcfaid  licence.     Conftitutions  and  Canons  in  1603. 

epponte  to  ** 

the  exprefs  words  of  the  canons.  That  one  vould  think  this  pradlice  of  making  out  licttiees  c«*- 
trary  to  the  canons,  proceeded  from  a  notion  that  a  mctropoliun  might  difpenfe  with  the  canons.  It 
IS  ttue  the  King  may,  but  the  metropolitan  cannot;  for  which  reafoo  i^hen  dlfpcnfationa  of  tkU 
fort  have  been  made  by  the  metropolitan,  they  hate  always  been  confirmed  by  the  Crown.  Banu 
Chan.  Rep.  410.  in  Cafe  of  Mopr  y»  Moor. 

6.  The  104/A  canon  is,  That  if  both  the  parties  which  ate  to 
marry,  being  in  widowhood^  do'fefk  a  faculty  for  the  fuilieaiiflg 
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of  bannSi  then  the  claufes  before  mentioned  rtquiring  thepartnts 
wfents  may  be  emitted  \  but  the  parifbes  wh&e  they  dnvell  bothjbail 
be  expreffed  in  the  licence^  as  alfo  the  partjb  named  nuhere  the 
marriage  /ball  be  celebrated-  And  if  any  commiffarj  for  faculties^ 
Ticars- general,  or  other  the  faid  ordinaries  mall  offend  in  the 
prcmiflcs,  or  any  part  thereof,  he  fliall  for  every  time  fo  offendn 
ifig  be  fujpended/rom  the  execution  of  hit  o-ffice  for  the /pace  of  fix 
months :  and  every  fuch  licence  or  difpenution  fhall  be  held  void 
to  all  ef!e£is  and  purpofes,  as  if  there  had  never  been  any  fucb 
granted ;  and  the  parties  marrying  by  virtue  thereof  flxall  be  fub^ 
jeB  to  the  punifbments  which  are  appointed  for  clandejline  marriages* 
Conftitations  and  Canons  in  1603. 

7.  6  £5^  7  JT",  3.  cap.  6./.  52.  ena£ls,  That  no  perfon  fhall  be 
inarried  at  any  place  pretending  to  be  exempt  from  the  vijitation  of  the 
Ufrop  without  a  licence^  except  the  banns  be  publifhed  and  certified^ 
and  every  parfon,  vicar,  and  curate,  who  fhall  marry  any  perfotis 
contrary  to  the  meaning  hereof  fhall  forfeit  lop  /.  to  be  recovered  in 
anj  of  Majeffs  Courts  of  Kecord,  one  moiety  to  the  King,  and  the 
other  moiety  to  the  informer,  and  fhall  for  thefecond  offence  bf  fuf 
fended  ab  officio,  (sf  beneficiofor  tiree  years. 

8.  7  W  8  ff^.  3.  cap,  2iS'A  ^*  ^"^^^yporfon,  vicar,  or  curate,  tuh^ 
pioll  marry  any  perfons  in  any  church  or  chapel  exempt  or  not  exempt, 
pr  in  any  other  place  whatever,  without  publication  of  the  banns  of 
matrimony  between  the  refpeSlive  perfons  according  to  law,  or  with^ 
out  licence  for  the  faid  marriages  firfi  had  and  obtained^  fhall  f of 
every  fuch  offence  forfeit  th^fum  of  1 00/. 

5.  3.  Every  parfon^  vicar,  of"  curate,  who  fhcdl  fubflitute,  or 
knowingly  permit  any  other  minifior  to  marry  any  perfons  in  any 
church  or  chapel  to  fuch  pdvfin  &c^  belonging,  without  publication 
ef  barms  or  licences,  fhall  forfeit  1 00/.  to  be  recovered  in  any  qfhis 
'Majefifs  Courts  of  Record  ;  one  moiety  to  ^//  M^j^fly^  ond  the  fOber 
uniety  to  him  whojbalffuefir  thefamje* 

S,  4.  Every  man  married  without  liftnfo  or  publication  of  banns  [    260   ]| 
fiailfrrfeit  10/.  to  he  recovered  ivith  c^f  (is  afirefaid  by  any  perfon 
^ho fhall fue  for  the  fame  ;  and  every  fexton  or  parifh  clerk  who  fhall 
knowingly  a^  at  fuch  marriages  Jball forfeit  5/,  fq,  be  recovered  with 
^fis  as  aforefaidby  any  perfon  who  fhall fu^* 

3,  10  Ann.  cap.  iQ^f  176.  Every  parfon,  vic^nr^  or  curate,  or 
eiher  perfon  in  holy  orders^  who  Jball  marry  any  perfoi%  without  pub^ 
lication  tf  banns,  or  without  licence  from  the  proper  ordinary,Jball 
forfeit  100  L  to  be  recovered  with  ajlsineny  of  her  Maj^^s  (jourtS; 
ef  Record  at  Weflminjler ;  otie  moiety  to  the  ^een,  and  the  other 
Pfoiety  to  him  wlho  Jball  fue  for  the  fames  and  if  fuch  offender  b^.  a 
frifoner  in  anyprifon  (other  than  a  county  gaol)  and  fhall  be  conwhedf 
effueb  offence  by  a^on  or  information,  upon  oath  'made  of  fuch  sm'» 
frijonment,  before  any  judge  of  her  Maj^^s  Courts  of  Record  c^ 
Jveftminjler,  and  upon  producing  a  copy  of  the  record  of  fuch  con^  ' 
viBion  proved  upon  oath,  theJuiQe  is  required  to  grant  hit  warrant 
tothe  keeper  of  the  gaol  where  fuch  offender  isaprifoner,  to  repiove 
fucb  Render  to  ^e  gaol  of  the  county  s  or  if emj  gaoler fbe^\mmnglf 
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permit  any  marrlagi  to  be  filemnized  in  his  prijon  before  puUicaAo$ 
ofbannsy  or  licence  obtained^  he JbcUl forfeit  \o^L  as  aforefcui* 

5.  177.  Saving  to  all  archbi/beps,  bifiopSy  and  p^fer  ordinamt 
tfc.  all  eccli/iaJUcaljurifdiSHon. 

S,  178.  The  faid  prQvifion  for  marriages  Jball  w  €Xteni  t9 
Scotland, 


(F)  Good.     Performed  how;  and  by  whom* 

I..  COIemnization  of  marriage  was  not  ufed  in  the  church  befAf 
^  an  ordinance  of  Pope  Innocent  III.  before  which  the  mm 
pame  to  the  houfe  where  the  woman  inhabited,  and  carried  her 
with  him  to  his  houfe,  and  this  was  all  the  ceremony.  Mo.  1701 
by  Goldingham  Doctor  of  the  Civil  Law,  Pafch.  23  Eliz, 
Bunting's  Cafe. 

2.  A  prohibition  was  prayed  to  the  Ecclefiaftical  Court  np^ 
pn  fuggefting  the  ftatute  i  W.^M*  by  which  it  is  enaded* 
that  all  marriages  between  dijfenters  {taking  the  oaths  of  allegif 
emci  and  fiipremacy^  and  fubfcribing  the  declaration  mentioned 
in  the  flatute  30  Car.  2*)  folemnized  before  witneffes  in  the  fase 
,  g^  their,  congregation,  and  licenfed  according  to  that  flatute,  jbaU 
pe  good  and  valid  in  law,  and  that  no  perfon  fbould  be  prefented  it 
the  Ecclefiaflical  Court  for  nonconformity  to  the  Church  rf  England  in 
i  fuch  marriages  ;  and  that  the  interpretation  of  allflatutes  belong  to 

the  common  law  5  that  the  plaintiffSj  being  dijfentersy  had  taken  the 
faid  oaths,  &c.  and  were  married  in  the  face  of  their  c^ngregatioM^ 
in  the  prefence  of  witneffes,  according  to  the  flatute,  and  after 
banns  publifhed  according  to  the  difcipline  of  the  faid  congrega- 
tion, yet  that  the  defendant  had  libelled  againil  them  in  the  £ci 
plefiaftical  Court  for   incontinence  and  ifbrnication,  and  com- 
pelled them  to  anfwer  there,  where  they  had  pleaded  all  this 
matter,  which   the  Court  thei«  refufed  to  admit;   it  was  in 
another  term  agreed  that  a  prohibition  (hould  go,  and  that  the 
plaintiff  ihould  declare  upon  it,  fo  that  the  law  might  be  tried 
upon  a   demurrer.     3   Lev.  376.  Mich,  5  W,  &  M.  B.  R- 
Hutchinfon  and  Ux.  v.  Brookbanke. 
7*"!  T'**.         3.  A.  had  3  daughters,  B.  C.  and  D.-^B.  married  to  F.-C- 
fep'ritlTai       married  to  G.  and  D.  married  to  one  H— This  D.  left  180/. 
Court  for     in  the  hands  of  F.  and  took  his  bond  payable  to  Gf  but  for  her 
1^*? A^ii      ^^^*  *"^  ^^^  ^  jifterwards  H.  her  hufband  adminiftred,  and  F. 
Iiuiband  ra  and  his  wife  fued  to  repeal  it  fuggefting,  that  D.  and  H.  were 
an  anakaj).'  never  married,  for  they  vtrttt fabbatarians,  and  marrifdbjMe^ 
fift,and  had  flgi^  q^^  mintflers  in  a  fabbatarian  congregation,  and  that  they 

ffom'tbe  ^^^^  ^^^  f^"^"*  o^  ^^  Common  Prayer  except  the  ring*  and  the 

^iihop  t9  mittifter  was  a  layman  and  md  in  orders  s  they  lived  together  as 

marry,  hut  man  and  wife  as  long  as  flie  lived,  which  was  7  years.   This  ad- 
[   261    ]  miniftration  was  repealed,  and  a  new  adminiftration  granted  to 

m^rri^  het  B*  which  was  affirme4  upon  an  appeal  tp  the  delegates ;  for 

fc^ JiW  ^  |mc^  ^  hufband  dema|ide4  a  right  due  to  him  by  the  ecde^ 
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fiafliica]  law  as  halband^  he  muft  prove  faimfelf  t  Imfband  ac-  «9-  Vpa« 
cording  to  that  law  to  entitle  him  }  and  M  the  wtTe,  who  is  the  J/^^^  sJlSi! 
weaker  fex,  und  the  children  of  this  marriage^  who  are  in  no  tiul  Comt 
fault,  may  entitle  themfelves  to  a  temporal  right  by  fuch  marriage  s  ofPeterb©- 
jet  the  hujhani^  who  is  aftually  in  fault,  Jbdl  never  entitle  him-  SJk.  Vtf . 
Jflfhy  the  mere  reputation  of  a  marriage  wthout  right.     It  was  Wigmorc't 
urged  that  this  marriage  is  not  a  meer  nullity,  becaufe  by  the  c*fe*— 
Jaw  of  nature  the  contrad  is  fufficicnt ;  and  tho*  the  pofitive  ria*«"^ 
law  of  man  ordains  marriage  to  be  made  by  a  prieft,  Yet  that  oo  title  » 
makes  this  marriage  irregular  only,  but  not  void,  unlefs  the  thcprirU 
poiltive  law  of  man  had  gone  on  and  expreily  ordained  it  to  be  ^^^ 
fo;  and  a  cafe  was  cited  out  of  Swinbome,  where  fiich  mar-  icsmUy  fo« 
riage  was  ruled  void ;  and  that  an  ad  of  parliament  was  made  kmnixei. 
Jo  confiriu  the  marriages  contradied  during  the  ufurpation,  and  ^*;  ^ 
the  conftant  form  oi  pleading  marriage  is,  per  pre/biterum  facris  H«4oa^ 
ordinibus  conJHtutum.     i  Salk.  Up-  9  Anna?.  Coram  Delegatis*  oU. 
Haydon  v.  Gould. 

5.  The  giving  a  perfon  away  is  not  a  thing  eflential  to  a  mar« 
riage,  but  it  is  a  cuftom  that  is  ufually  pra£tifed.  Bam.  Rep,  oi 

Cafes  m  Chan.  407.  Hill.  1 741.  In  Cafe  of  Moor  v.  Moon 

* 

(F.  2)  Marriage  Je  FaSio.     Of  what  Force  in  Law  23  Pe2 

as  to  others.  if-  ;>7 

Trefpaft 
(l.  a) 

I.  T  JPON  a  marriage  de  jure  if  the  huflfeati  U  nturdred before  «•  whert 
^  difagreement  thf  vnfe  Jhall  have  an  appeal  efrnwrdir  emd  a  ^^uth/lf 
writ  of  Jower.     Arg.  Le.  53.  cites  39  £.  3  the  r^pe  of 

hit  wilt  aU 
iIm'  IKe  be  hit  wife  but  an  pofieffioo^  and  aot  in  right.   Arg.  Le.  539  in  Cafe  of  Jbttgll  ▼• 
'^-rrc^M  |i  H,  4«  13.  by  HulU  if>%. 

2.  If  the  wife  be  but  of  the  agtofg  years  (he  (hall  have  her 

dower.    Le.  ^3,  54.  cites  35  H.  6.  per  Littleton. And  yet 

4ower  fliall  never  accrue,  but  in  cafe  of  marriage  in  right  j  for 
.there,  never  accoupkd  in  marriage,  is  a  good  plea.  Ibid,  cites 
n  R,  2.  Dower  54. 

3.  Marriage  dejaElo  isfufficient  alwavs  in  perjbnal  things  and 
caufes,  efpecially'  where  the  poJjfeJTton  of  the  wife  is  in  quefiion  1 
htt  where  th?  pojfeffton  of  the  hujband  is  in  queftion,  there  mar« 
tiagc  dejure  ought  to  be.  Arg.  i  Le.  53.  Pafch.  29  Eliz.  in  Cafe 
of  Leigh  V,  JEIanmf^r. 

4r  In  a  cui  in  vita  \yf  B.  and  C*  his  wife  the  tenant  pleaded 

never  accouple.d  in  Ippl  matriipon^ }  the  fame  is  no  anfwer  to 

the  wife  \  for  (he  demands  ip  her  own  right  \  and  if  he  who 

.  ^Kcned  wa;i  her  huiband  de  fa£lo,  the  wife  could  not  have  other 

adion  \  for  aflife  does  not  lie  becaufe  he  was  her  hufband  in 

•  fa^  at  the  faid  time  in  pofleiIU>nf     A^'g*  I  I^*  53*  in  ^^^^  of 
I^gh  V.  Hanmer. 
..   j'  A  WP!P^  w^9  libelled  sininft  in  ^e  Sptxitual  Court  caufa 


•6i  t  9^6Xt(itf, 

jafiiitationii  maritagii ;  flic  fupgefted  for  a  prohibition^  that  dui 
perfon  was  indiBed  for  marrying  her  tontra  formam  ftatati>  be 
laving  another  wife  then  livings  and  that  he  wot  thereupon  coth 
viBea^  and  had  judgment  to  be  burned  in  the  hand^  to  that  being 
tried  by  a  jury  and  a  court  which  had  jurifdi^ion  of  the  caofe, 
;ind  the  marriage  being  found,  (he  prayed  a  prohibition  ;  it  was 
objedled,  that  no  Court  but  the  Ecclefiaftical  Court  can  exa« 
mine  a  marriage ;  and  Dn  Hedges  a  civilian  then  in  Court  faid, 
that  marriage  pr  no  maniage  never  came  in  quedion  in  their 
Court  upon  a  libel  for  jactitation,  unlefs  the  party  refriies  a 
r  26%  3  la^wful  marriage  \  and  that  the  Spiritual  Court  ought  not  to  be 
iilenced  by  a  proof  of  a  marriage  de  faftp  in  a  Temporal  Court; 
for  all  marriages  ought  to  be  de  jure  of  which  their  Courts  had 
the  proper  jurifdiftion ;  and  by  the  opinion  of  3  judges  a  pro* 
hibition  was  granted.     ^  Mod*  1 64.  Hill.  3  Jac,  a.  B.  B>.  Bojl^ 

(G)  Dijfolved  for  what  Caufe* 

f  Dtwrccf «  J,  "X^HERE  arc  2  kinds  of  divorces,  one  *  a  vinculo  mafrimam^ 
^Tmonii"rc  ^nd  thc  Other  f  fl  men/a  isf  thoro.     Co.  Litt.  235.  a. 

thefe,  caufa  pnecontraQus*  caufa  metus*  caufa  impotentiae  feu  frigiditatis»  caufa  affinitatis,  can^ 
caafanguinicatia  &c.  and  I  read  ia  an  ancient  record  eoram  Rege  I'afch.  30  £.  i.  William 
tfs  Chadworth*!  Cafe,  that  he  was  divorced  fr*m  his  wife,  for  that  he  di4  carnally  kiMW  hct 
daoghter  before  he  married  the  mother ;  all  which  are  caufes  of  divorce  prececdiog  the  man-uce. 
Co,  Litt.  235.  a. 

+  A  menfa  &  thoro,  as  caufa  adultetii,  which  diflblveth  not  the  pAarriage  a  vinculo  Batrimoui  | 
fpr  it  is  fubfe^uent  to  the  marriage.    Co.  Litt.  23  j;.  a« 

2.  32  /f.  8«  cap.  38.  yi  2-  Ail  fucS  marriages  as  ere  can* 
trailed  between  lawful  perfons  (and  all  are  hereby  declared  tc  be 
lawful  perfons  who  are  not  prohibited  to  marry  by  God*s  Lnv)  bang 
folemnized  in  the  faqe  of  the  church  and  confuinmated  nvith  bo£ly 
knowledge  and  fruit  of  children  fhall  be  lawful  and  indiffolubU^  net^ 
with/landing  any  difpenfation^  prefcription^  or  other  thing.  And  m  re* 

fervation^  or  prohibition,  f  God's  law  except)  fhall  impeach  ^nj  mat'^ 
riage  without  the  Leviiical  degrees  ;  and  no  perfon  fhall  be  aasmtted 
in  the  Spiritual  Courts  to  any  procefs  contrary  to  this  ait. 

3.  2  £5'  3  Ed.  6.  23.  /.  2.  So  much  oftheftatute  (f%^  H.  S. 
38 .  as  makes  a  marriage  dijfoluble  which  is  folemnized  iu  tie  face  of 
the  church  and  confummated  with  bodily  knowledge  andfrmt  ofchSU 
dreny  notwthflanding  a  prC'Contraif,  is  hereby  repealed;  and  it  is 
declared  that  where  any  contraB  of  marriage  is  pretended,  it  JtM 
be  lawful  for  the  tcclejtajliced  judge  to  bear  and  detemkine  the  Jidd 
eaufe,  ana  to  give  fentenee  for  matrimony,  or  thefoUmnizaiiou  timuf^ 
or  for  co^habitation,  and  to  inflifi  fuch  pain  upon  the  dijibe£eni  asit 
might  have  done  before  the  fatd  fatute  ;  but  byfeSt.  4.  all  ether  clen^ 
aiui  things  mentioned  in  thefaid  aBofyi}^.  8.  38*  9rt  berAj  ^mk 

firmed. 

4.  By  I  &*  2  P.  b*  ilf.  cap.  8.  /.  20.  Use  abo/v^eU  Jbtm^ 
ofyi  H.  \.  38*  andzfff  ^  Ed,  6,  2^.  are  repealed. 

5.  I  £&• 


;.  t  ESt.  1.  So  muck  of'^%  H.  8.  38.  as  ivas  emtfirmei  by  fhi 
Jmifiatute  of  7,  Ed.  6.  23.  is  hereby  reviijed^ 

0,  12  Qar,  2.  33-  JiU  marriages  folemnized  in  any  the  King^s 
dominions  fince  the  i/?.  of  May  1642.  before  anyjufiice  of  peace  ^  or 
fa  reputeiy  or  according  to  any  ordinance^  or  reputed  ordinance  of  both 
fr  either  hotifes  of  parliament  y  or  of  any  convention  fitting  at  Weft^ 
ininjter  under  the  name  of  a  pgrUdment  Jhall  be  offuch  effect  as  iffo^ 
lemnized  according  to  the  rules  ufed  in  the  Church  rf  England  ;  and 
ijfm  upon  bajlardyy  or  unlaufulnefs  of  marriage  concerning  fuck 
mrriagesj  jhall  be  tried  by  jury, 

7.  J  3  Car.  2.  n .  The  lafl  mentioned  aSffor  confirming  marriage 
Jdemnize^byjuflices  of  peace  is  hereby  confirmed. 

8.  The  legality  of  a  marriage  fhall  never  be  agitated  in  equity^ 
cfpcdallj  (ifier  fentence  in  the  Spiritual  Court,  in  a  caufe  of  ja£li- 
tation  ot  marriage,  altho'  the  proceedings  in  the  Spiritual  Court 
were  only  feint  and  collufive.  MS.  Tab.  (it.  Marriage,  citei  £ 
April  1725.  Hatfield  v.JIat6eld, 

(G.  z)  Diffolvcd  h  Dtfagreement.     What  fliall  bq  C  aUj  3 
faid  to  be,  at  what  Time,  and  the  EfFeft. 

|.  t  N  debt  on  a  bond  the  defendant  pleaded,  that  the  wife  had  This  Cafe 

*  another  hufband  now  living  5  the  plaintiff  replied,  that  ^^^^^^^ 
the  wife  ad  annos  nubiles  difagreed  to  that  marriage,  and  upon  c.  B.  and 
demurrer  to  the  replication,  the  etueflion  was,  whether  the  agree-  «ffirmed  m 
ment  or  dtfagreement  fbould  be  before  annos  nubiles,  or  what  time  ®'      *^*^ 
die  law  appoints  for  it.  .  But  adjudged  for  the  plaintiff,  becaufe 
fte  cohabited  with  her  fecond  huiband  always  after  age  of  con- 
fent.    Moor  575.  Trin.  41  Eliz.  Warner  and  Ux  v.  Babington, 


(H)  Of  what  the  Marriage  is  a  Countermand. 

I.  'TiR.efpafs  of  chafing  in  the  warren  was  brought  by  J.  and  E. 
^  dutchefs  of  N.  his  feme  of  chafing  dum  uxor  fola  fuit; 
Ac  defendant /aid,  that  the  dutchefs,  whenjbe  was  fole,  gave  licence 
♦to  the  defendant  to  chafe  there,  when  he  plcafcd,  for  bim  and  his 
fervants,  by  which  he  chafed  and  killed  4  hares  and  carry'd  them 
*way  ;  and  a  good  plea,  without  fhewing  the  deed  of  licence,  and 
the  plaintiff  travers'd  the  licence.  Quaere,  if  licence  does  not 
expire  by  the  inter-marriage  ?  and  if  licence  to  hunt  (hall  fcrvc 
to  kill  and  carry  away  ?  Neverthelefs  it  feems  clear  by  the  man-^ 
ftt  of  die  pleading,  that  the  licence  expired  by  the  intermarriage. 
j?r.  Trefpafs  161.  cites  22  H.  6.  52. 

2.  If  2ifole  woman  deliver  an  efcrow  upon  a  certain  condition  &c. 
ptd  before  the  performance  takes  hufband,  yet  if  the  condition  is 
efterwards  performed,  and  the  efcrow  delivered  as  the  deed  of  the 
Vfoman,  (he  fhall  be  bound  thereby  j  but  fome  think  otherwife  ; 
(or  they  fay,  that  by  the  delivery  of  the  cfcrov  by  the  ftninger. 


See  Feoflt 
ment  (P.  a) 


as  the  deed  of  the  womzn,  then  it  began  firft  to  take  efled  » 
her  deed,  and  (hall  not  have  relation  to  the  time  of  the  firft  de- 
livery made  by  the  woman,  when  (he  was  fole  i  inlbrauch  thac 
if  the  party,  to  whom  tlie  obligation  is  made,  before  the  cod- 
ditions  pertormed  and  before  the  laft  delivery  by  the  ftranger  as 
the  deed  of  the  woman  releafes  all  a£bions  and  demands  unto  tk 
woman,  and  afterwards  the  bailee  delivers  the  obligation  to 
whom  it  was  made  as  the  deed  of  the  woman,  becaufe  the  con- 
dition is  performed  ;  the  obligee,  notwithilanding  this  releaie, 
Ihall  have  an  afiion  of  debt  upon  this  obligation,  which  prows 
that  the  laft  delivery  (ball  not  have  relation  to  the  firft  deUvery -, 
and  at  the  time  of  the  laft  delivery,  and  at  the  time  of  die  con- 
dition performed,  the  woman  had  a  hufband.  And  all  obliga- 
tions made  by  a  married  woman  &c.  are  void  againft  her;  aad 
alfo  it  feems  to  them,  that  tliis  marrying  the  huft)and  is  a 
countermand  in  law.    Perk.  S.  140. 

3.  But  notwithftanding  thefe  reafons,  it  feems  ih2tJBeJbaU  he 
bound  by  the  obligation  ;  for  at  the  time  of  the  firft  bailment  fte 
was  fole,  fo  that  all  things  done  at  that  time  were  good  and 
lawful.     Perk.  S.  141. 

4.  And  if  ^foli  woman  covenants  with  me  hj  indenture^  iofa% 
me  10/.  at  Eafler  1640,  and  before  that  day  me  takes  bujbinij 
and  the  coverture  continues  between  them  until  the  day  on 
which  the  covenant  (hould  be  performed  is  paft,  flie  {hall  nri 
therefore  be  difcharged  of  the  covenant^  becaufe  the  marriage  cooU 
not  be  celebrated  without  her  afient.  And  he  who  is  bound  to 
do  a  thing,  or  to  fuSer  a  thine  to  be  done,  cannot  difcharge 
himfelf  thereof  by  his  own  aS  only»  unleis  in  fpecial  cafes. 
Perk.  S*  141. 

(  264   j       5*  And  the  woman  whenjbe  was  fole  could  not  countermand  the 

bailment,  as  this  cafe  is ;  becaufe  the  obligee  is  as  it  were  party 

and  privy  to  the  bailment  of  the  obligation  ;  inafmuch  as  he  is 

to  do  and  perform  certain  conditions,  which  are  annexed  to  the 

bailment,  and  alfo  is  to  take  advantage  by  the  performance  of 

them  &c.  Tamen  qusere,  forafmuch  as  the  obligee  was  not 

party  to  the  bailment,  but  the  fame  was  made  by  the  woman 

only  :  but  the  law  had  been  clear  with  the  obligee^  if  the  hulh 

ment  &c.  had  been  made  by  the  woman  and  the  obligee  jointly* 

Perk.  S.  141. 

Ifa  vtMiian       g^  Warrant  of  attorney  was  j^iven  1c  afemeJUe  to  ctmMs  ajudg" 

rant  of  I^''  wfw/,  and  afterwards  ihe  married.    The  Court  gave  leave,  nol- 

lofscj,  ud  withftanding  the  marriage,  to  enter  the  judgment.     For  die 

then  mtr.    authority  bemg  to  the  hujhanffs  advantage  fhall  not  be  deem'd  t« 

iMy  fii«*a    ^  revoVd  or  countermanded,  i  Salk*  117*  Hill,  i  Anme  B.K« 

MU  and  ea.  Anon. 

ter  judf • 

ncbi  againft  both  by  the  yradice  vf  tha  Court  Ruled  Ufon  notioa.  Show.  9?.  HiO.  i  W.  4k  M. 

Mifhuit^ale  v.  Adams. 

7.  &  if  a  reverfton  be  granted  to  a  feme  fole,  and  then  flie  mar* 
Ties  before  attornment,  yet  the  tenant  may  attorn  afterwards* 
I  Salk,  1 1 7*  in  the  Cafe  above. 

(1}  Brocage 


(I)  Brocage  Bonds  &c. 

I«   A  BUI  entered  into  to  procure  a  marriage  [was  order'd  to 
-^  be]  caneelkd.  Toth.  86.  cites  lo  Jac,  Arundel  v.  Drew. 

2.  Bonds  entered  into  for  procuring  a  marriage  cancelled. 
TotL  89.  cites  Feb.  17.  Jac.  Arlefton  v.  Kent. 

3.  Bond  for  having  procured  a  marriage,  according  to  a  pro-  Ciici  Pail, 
inife  before  the  marriage,  was  decreed  to  be  cancelled.  10  Car.  x.  CaftoftiS 
Chan.  Rep.  87.  Arundel  v.  Trevillian*  v.  Potter. 

4.  Marriage  brocage  bonds  were  feverally  gtven  both  by  the  N.  Ch,  R. 
wian  and  woman;  the  man  was  a  broken  merchant  and  worth  **9-^-^ 
nothing,  the  woman  was  worth  1200/.  The  man's  bond  was 
decreed  to  be  paid,  but  the  wife's  to  be  delivered  up.  21  Car.  2« 

3  CL  R.  3 1.  Glanvill  v.  Jennings. 

5*  Guardian  of  a  veung  woman  made  up  an  account  with  one 
that  courted,  and  alter  married  her,  and  800 /•  being  found  due 
the  guardian  gave  bond  for  fo  much  to  the  fuitor,  and  took  back 
a  bond  of  1400/.  penalty  conditioned  to  releafe  all  accounts  to  him 
after  the  marriage.  Guardian  paid  the  8oo/.  to  the  fuitor  after 
manriage,  who  brought  his  bill  to  be  relieved  againft  the  bond 
of  1400/.  and  the  bill  being  brought  in  a  fhort  time  after  mar- 
riage, Ld.  Keeper  (the  purfuit  being  freih)  ordered  the  guar- 
dian to  anfwer  the  bill.  2  Ch.  Cafes  157.  Mich.  35  Can  2. 
Ofborhe  v.  Chapman. 

6.  Marriage  brocage  bond  was  decreed  to  be  delivered  up^  it  *  ^«'- 
being  eflFefted  without  confent  of  the  young  woman's  parents  g  'c*ln^thi« 
who  were  living ;  and  per  Chancellor  Jefieries,  there  is  a  material  ctfe  the 
difference  where  parties  are  at  their  own  difpofal,  and  where  "**»  ^^ 
ihtir  parents  are  livings  tho*  in  no  cafe  they  ought  to  be  counte-  £^^,eo 
banc'd.    Pafch.  2  Jac.  2.  Vem.  412.  Drury  v.  Hooke.  yeanofag«. 

but  the  wonaa  yonn^ 

7.  A.  having  a  fon  of  a  |ood  eftate,  contrives  the  marriage 
of  him  with  the  daughter  of  B.  who  paid  no  fortune  to  A.  but 
paid  2000/.  to  the  mother,  which  was  intended  probably  as  a 

confideration  to  the  mother  of  A. ^Decreed  that  the  motner  of 

A.  (hould  make  good  to  A.  as  much  of  the  2000/.  as  flie  was 

able,  and  C.  to  whom  the  money  was  paid  for  A.  to  make  good  £  265   ] 
therefidue.  Vern.451.  Pafch.  1687.  Tooke  v.  Sir  R.Atkins  &  al. 

8.  T.  gave  b^nd  to  P.  to  pay  him  500/.  within  three  months 
after  hejbould  be  married^  to  the  Lady  Ogle,  a  widow  of  great  for^ 
tune  and  honour  8cc.  Debt  was  brought  againd  T's  execu- 
tors, and  upon  a  trial  before  Ld.  Ch.  J.  Holt,  the  plaintiff  had 
a  vexdid.  Afterwards  a  bill  in  Chancery  was  brought  by  the 
defendant  fuggefting  that  the  contra6^.  was  void,  it  being  for 
procuring  the  faid  marriage,  fhe  being  a  perfon  of  fo  great 
honour  and  fortune  \  and  that  nothing  was  done  by  P.  but  ad* 
tiliflg  T.  to  apply  himfelf  to  one  Brett^  who  had  a  great  intereft 

with 


t6s  d98trtage» 

witK  the  lady,  and  feme  fmall  matter  expended  in  entertaining 
T.  and  fo  not  fufiicient  confideration  for  this  bon4  i  or  if  it  waS| 
yet  fuch  contrails  for  procuring  a  marriage  are  of  dangerous 
confequence,  and  feveral  precedents  were  produced,  but  in  all 
thofe  there  appear'4  fome  circumventioils ;  but  the  defendant 
anfwered,  that  no  fuch  was  ufed  in  this  cafe ;  that  here  was 
nothing  but  advice ;  and  that  in  dxis  cafe  the  marriage  vas 
fuitable  in  refpefl  both  of  birth  and  fortune ;  and  a  cafe  was 
cited  between  Foster  and  Ramsbt,  tried  before  Holt  Ch.  J. 
where  the  defendant  promifed  the  plaintiff  50/.  if  he  would 
procure  Ramfey  a  widow  to  marry  him,  and  the  plaintiff  re- 
covered the  5q/.  in  damages,    and   there  being  no  fraud  or 
circumvention  in  the  cafe,  no  doubt  was  made  of  the  IcgaKty 
of  the  contrad*     And  of  that  opinion  was  the  Ld.  Keeper  in 
this  Cafe,  and  upon  a  re-hearing  difcharged  an  order  made  by 
the  Mafter  of  the  Rolls  to  the  contrary,  and  difmi^d  the  plain- 
tifPs  bill.   Wereupon  upon  an  appeal  tb  the  houfe  of  lords,  an4 
hearing  the  caufe  there,  all  the  lords  but  three  or  four  were  of 
opinion  that  all  fuch  contrads  are  of  dangerous  confequeoce^ 
and  the  decree  of  difmiffion  was  reverfed,  and  the  bond  to  be 
void.     3  Lev.  411.  Hill.  6  W.  3.  C.  B.  Hall  &  al.  t.  Potter. 
S.P.  AndC.       p.  A  note  was  given  for  50/.  to  a  maid  fervant  t^ufibertn* 
tuttlaSufy  ^^"^^^^^  ^o  pro<!ure  fuch  a  match.     She  marries  one  wAtf  knefo 
faid  were     nothing  of  the  confideration  of  the  note^  and  who  married  her  on  aC'^ 
•rdered         count  of  the  note,  fo  that  he  might  be  look'd  upon  as  a  purchafor 
fi^Sf*^*  of  this  note  for  a  valuable  confideration,  without  notice  of  the 
Wright  K.    reafon  for  which  this  liote  was  given,  and  yet  tht  note  was  fct 
Mich.  1700.  afide.     Arg.  10  Mod.  448.  cites  it  as  the  Cafe  of  Goldfjooith 
sJr^iid.  andBunning. 

V.  Bruniag.'  Abr.  Equ.  Cafes  89*  90.  Goldfinith  t.  Bnining.  S.  C. 


Theleafe  10.  Leafe  by  tenant  in  taily  in  confideration  of  procuring  1 

S^to  be  ni'i^c'^  between  Mr*  Thynne  and  die  Lady  Ogle,  was  fct  afide 
inemr/derM~  at  the  fuit  of  the  remainderman.  2  Vem.  445.  Mich.  1703. 
"*•«  f        Stribblehill  r.  Brett. 

3600/.  and 

It  was  tried  twice  at  law«  if  the  marri^ie  were  the  coAfideration  of  the  leafe ;  and  vcrdi^  botb 
times  for  rhe  leffee,  and  fo  the  biU  was  dlfmiffed ;  but  on  appeal,  the  lords  reverfed  the  deaee«  and 
fet  afide  the  leafa.  without  regard  to  the  verdids.    Ch.  Tree.  165.  Tr.  1701.  S.  C. 


Ch.  Prec.  1 1.  B.  had  1 200/.  left  her  by  an  aunt. — C.  courted  B.  and  to 
1708.  Am.  8^^  *^  confent  of  A.  B's  father. C.  gave  A.  a  bond  to  repay 

5.  P.  and  *  200/.  if  the  wife  dy*d  without  ijfue,  or  the  ijfue  dfd  hefinre  \i» 
feems  ^  he   per  Ld.  Cowper,  it  is  in  nature  of  a  brocage  bond,  and  decreed 

it  to  be  delivered  nf^  and  defendant  to  refund  what  bad  been 
paid  for  intereft,  but  no  cofts*  2  Vem.  588.  Mich.  1 707.  Keat 
T.  Allen. 

6.  C.  cited  12.  Wherever  a  father  or  mother  or  guardian  infift  iipott 
wS  '4I7.  P"^^*^  8**"  ^^  fecurity  for  it,  and  obtains  it  of  Ac  iotended 
—Hob.  lOk  hufband,  it  {hall  be  fet  afide,  and  fuch  contrads  with  the  father 

QiitHj       2cc.  are  of  the  fame  nature  with  hrocage  bonds  &c.  but  <^moit 

mifchievott 


Ihifchieroui  <*onfcqucnce ;  and  it  is  now  a  fetticd  mUi  that  if  the  ▼•  LoAer. 
father  on  the  marriage  of  his  fon  take  a  bond  of  the  fon,  that  JJJJi^'^^ 
Atfinjbalipay  the  father  fo  much  Bee.  it  is  void,  being  done  by  only  daugh* 
Coertion  while  he  is  under  tlie  awe  of  his  father ;  per  Ld.  C.  ^cr,  his  heir 
Cowper.    I  Salk*  158.  9  Ann.  Duke  Hamilton  v.  Ld.  Mohun.  [  266  ] 

apparent^  to 
whom  J.  S.  made  fuit*  and  he  apply 'd  himfelf  to  E.  mother  of  M.  for  her  aflent  and  recommenda. 
tinii  and  on  tbofe  terou  promUed  E.  90  /.  which  (he  comply'd  with  {  then  A.  died.  The  marriage 
wubadi  and  E.  agreed,  and  in  action  for  the  90/.  judgment  was  gi?en  for  her  per  three  jufticet« 
contn.  Winch.  Mo.  857.  Grtfley  v.  Luther.— —Mob.  to.  S.  C.-*— ^Where  one  of  the  executora 
andgaardiani  demanded  of  J.  S.  who  apply'd  for  leave  to  court  the  teftator's  daughter,  that  in  cafe 
Ik  married  her,  he  and  (he  %t>9uldfign  bis  accounu,  and  cvoenant  not  tn  ravel  hack  into  tbtm^  and 
after  the  marriage  was  had,  and  thev  iiga'd  the  accounts  purfuant  to  the  bond,  and  afterwards  fign'i 
feveral  other  accounts  to  which  the  bond  did  not  extend.  The  guardian  and  J.  S.  both  diedt  a»| 
upon  a  kill  knttgbt  by  the  rtfrt/emtative  rfj»  S,  tbe  bujbamd  againfi  tbt  rtfrefentative  of  the  execti^ 
t$r  $/ter  near  %ojears,  to  open  an  account,  the  Court  refiifed  to  gire  reliefafter  fuch  length  of  time* 
and  fo  many  accounts  (laM.  Sel.  Chan.  Cafes  in  Ld.  King's  time.  34.  Trin.  ix  Geo.  i.  Weftera 
♦.  Cartwright. 

13.  On  the  marriage  of  the  daughter  the  nutber  inftfis  an  a  •WmsRep. 
hndfrwn  the  btijhand  to  give  a  releafe  within  •  two  years  after  the  ew'da*y^.-« 
marriag;e«    This  is  in  the  nature  of  brocage  bonds,  and  decreed  Tho'  there 
to  be  fet  afide.     2  Vem.  652-  Pafch.  1710.  Duke  Hamilton  v.  *'""®^" 

Ld.  Mohun.  ^hetntering 

into  the  bond  was  iant  with  great  deliberafion,  and  tho'  there  had  been  no  concealment  of  matters  to 
be  accounted  for,  yet  Ld.  Chancellor  thought  it  ought  (o  be  fet  ;ifide;  for  the  afking  it  is  as  much  aa 
tofav,  You  (hall  not  hare  my  daughter  unlefs  you  will  feleafe  all  accounts.  Wms's  Rep.  119,  tao. 
Pafch.  171©.  S.  C. 

JjiJtho*  fuch  releafe,  had  it  Hetn  given  after  marriage  by  the  huiband  to  the  guardian,  of  all 
accounts  might  be  good ;  it  would  be  lb,  becaufe  it  miift  then  be  pre/umed  to  be  given  freely,  yeC 
fuch  prefttmption  cannot  be  here  :  for  the  duke  might  rcafonably  apprehend^  that  the  refuiing  the 
covcnaat  le  releafe  would  have  loft  him  the  lady.    By  Ld.  Chancellor.    Ibid.  1 20,  i  i  i  • 


(K)  Portions  on   Condition.     In  what  Cafe  the 

Bregch  forfeits  the  Portion. 

1.  ^HREE  hundrefd  pounds  was  given  to  the  plamtifl's  wife 
by  her  father*^  will  upon  condition  not  to  marry  nviibouf 
cM/eni  of  her  friends.  And  upon  refufal  to  pay  the  money  the 
Court  ordered  it.  Toth.  226.  [falfe  pagM]  36  EUz.  Yclrcrtoii 
T.  Newport. 

2.  In  cafe  of  a  ievife  to  the  heir  at  law  on  condition  not  to  S.  C.  citpl 
marry  without  confent  of  fuch  perfons  mtice  tHuft  be  given  j  be-  ^^'i^J^' 
caufe  (he  mar  take  the  eftate  as  heir  at  bw  without  any  notice  812.  i^g^* 
of  the  condition.    8  Rep.  80.  Frances's  Cafe.  .  s.  c. 

Skin,  cite* 

and  S.  P.  adjudged.  Mich.  3c  Car.  a.  B.  R.  MatCoon  ▼.  Fitsgerald.'-' — 3  Mod.  iS.  S.  C. 

1  Showr.  3x5.  S.  C. Bmt  otherwife  it  is  in  cafe  of  \Jhrang9r,    Vent.  199.  Fxy  v.  Porter.— «— 

Mod.  M.  |#o.  S.  C— a  Ler.  zu  S.  C.^-^Raym.  s^6.«— -a  Ch.  R.  a6.  %\  Car.  2.  S.  C. 

3.  A.  and  M.  had  E.  a  daughterj  and  who  was  heir  apparent  a  conditio* 
lo  A.— J.  S.  courted  £•  and  promifed  M.  the  mother  to  give  heroo  I.  J^ I!2^at^ 
fir  her  affent  and  furtherance  of  the  mutch*    M^  confented  ae*  given  tot 
fordin|;l]r.    A.  died.   The«iarriage  took  cffis£^  and  the  mother  davghtera 

agreed* 


%66'  iS^niagt^ 

that  Am  agreed.    The  qaeftion  was,  if  the  agrfcement  was  fttflScicat 

Z^M^'t  confideration  for  an  aAion  upon  the  cafe?  and  Hobait  and 

^tbtm^  two  juftices  thought  that  it  was  \  but  Winch*  contrau  Mo.  857. 

tber.   She  Hill.  1 1  Jac.  C  B.  Greffley  v.  Luther. 

faed  foe  Ae  -^  -^ 

legacyf  and  it  wu  pleaded  in  tar  that  (he  did  ncit  marry  with  eonietit  of  the  mdthcr*  and  jet  Ai 

bad  feotence  for  her  legacy.    Cited  per  Winch.  J.  Mo.  857.  pi.  1176.  as  Pifoct's  Cafe. 

S.  C.  cited  4.  ConveyancM  ef  lands  to  A.  in  tru/t  to  raife  out  of  the  profit^ 
ifrrfthe*^*  and  pay  to  M.  4000/.  a/ her  age  of  ai,  or  iiiben  mtbtbecm^ 
Rolls.  Set.  fin^  of  ber  father  the  Jhmdd  he  married  t  and  ifjbe  died  before  JuA 
Chan.  Cafes  age  or  marriage^  tnen  1006/.  of  the  faid  portion  to  be  paid  to  hfj 
M^^'  4]f/frf/A^«*A«-  3000/.  to  0. — B.  made  courtjbip  to  M.  ahd  the  father 
jii6!iaCaife  of  M.  agreed  to  give  4000/.  as  her  fortune,  and  a  fettlement  ot^ooL 
of  Henrey  '  to  bc  made  by  the  father  of  B.  But  nubile  tie  deeds  were  pre* 
▼.  Aihton.  parings  B.  and  M.  marrfd  witbout  tie  knowledge  of  their  father^ 
£  267   ]  but  the  father  of  M.  not  afterwards  difagreeing  nor  diflikin?  the 

faid  marriage,  it  (hall  be  deemed  a  marriage  v/iti  confent  mhef 

father,     i  Chan.  Rep.  i.  i  Car.  i.  Farmer  v.  Compton. 
Toth.  1S7.        5.  Legacy  of  100/.  to  a  daughter,  and  afterwards  loo/.  mor^ 
••  Sl^"V,    >•  devifed  by  a  marginal  note  to  her  (if  lie  beiaves  herfelf  duUfuUj 
**      to  ier  motier)  the  daughter  marries  nvitiout  confent  of  her  niother  > 

yet  the  100 A  decreed  to  her.  Chan.  Rep.  121.13  Car.  i  Vuitncr 

r.  Pix. 

6.  A  portion  of  400/.  was  left  to  be  paid  at  21  or  marriage,  fi 
eu  fie  married  witi  tie  affent  of  tie  trufteesy  and  ier  motier  on/ 
eldefl  brotier.  She  brou^t  a  bill  for  the  portion.  The  defen-* 
dant  infifted  that  the  plaintiflF  wat  about  marrying  mtiout  tie  affesd 
aforefaidy  and  refufed  payment,  and  offered  divers  reafons  againft 
it.  But  the  Court  declar'd  it  juft  and  reafonable,  that  the  faid 
400/.  with  damages  fliould  be  paid  to  the  *  defendant.  Qian. 
Rep.  121.  13  Car.  1.  Norwood  v.  Norwood.  -The  cafe  1^ 
thus  reported  there,  without  faying  that  (he  was  2i.  And  the 
word  *  (defendant)  at  the  end  Qiould  be  (plaintiff). 

7.  Darife  to  his  daughter  in  tail  on  condition  to  have  fee  i£ 
file  marry  one  of  bis  true  fumame\  the  teftator's  true  funfamef 
was  Mills,  and  fhe  married  one  Mill,  who  was  as  often  caDed 
Mills  as  Mill ;  this  was  no  performance.  Sti.  389.  Olive  y.  Tong^ 

8.  A.  conveyed  lands  to  truftees  in  truft  for  his  only  daugh- 
ter and  heir  for  21  years  for  her  maintenance  and  to  raife  a 
portion ,  and  if  fl^e  marry  P.  or  any  otier,  in  tie  life  ^  A,  with 
A*s  confent,  then  in  truft  tor  her  during  the  refidue  ofthe  term. 
She  did  not  marry  P.  but  married  ji  S,  wiom  A*  difliked,  but 
after  fome  time  A.  was  content  witi  it,  and  coiabiied  wiib  tbeai, 
and  tien  died.  Refolved,  that  A.  might  agree  to  the  marriage 
at  any  time  during  his  life,  and  therefore  in  as  much  as  hq 
agreed  after,  tho'  he  difagreed  at  firft,  it  feems  it  is  good ;  and 
held,  that  tho'  he  difagreed  at  firft^  he  might  agree  after. 
Qusere  tamen  if  the  agreement  relates  to  this  purpofe,  bccatifc 
by  the  difagreement  the  eftate  was  divefted.  Sid»  133,  134* 
Pafch.  15  Car*  2*  B»  R.  Prodgers  v»  Langhanir 

9.  3oooL 
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9.  8000I.  was  given  to  M.  provided Jbe  married  nviih  confent  of 
A*  and^mty  ihexijbejbould  have  hut  loaL  a  year.  She  married 
J.  S.  without  A's  confent.  On  a  bill  by  J.  b.  and  M.  for  the 
8000  L  the  defendant  pleaded  as  above ;  but  the  Court  over- 
nilcd  it.  And  Ld.  Chancellor,  aflSfted  with  Hyde  Ch.  J.  and 
Hale  CL  B.  declared  this  provifo  to  be  in  terrorem  only  to  make 
the  perfon  careful,  and  that  it  would  not  defeat  the  portion. 
But  it  was  faid,  that  {/"the  portion  had  been  limited  over^  it  had 
been  otherwife,  and  in  this  cafe  the  wife  was  not  unequally 
nurried.  Chan.  Cafes  2a.  Trin.  15  Car.  2.  Bellafis  v.  Ermin. 

10.  A  truft  for  raifing  money  for  a  feme  fole,  if  (he  marry  Cited  % 
toiih  confent  of  the  truftces,  and  if  not,  then  for  fuch  as  the  ^*™-  573« 
tfujiees  fball  name^  or  elfc  to  themfelves,  ihall  enure  to  the  ad-  Keep«r,  ia 
miniftrator  of  the  feme  fole,  tho*  Ihe  marries  without  fuch  con-  Cafe  of 
fcnt.  Mich.  16  Car.  2.  i  Chan.  Cafes  58.  Fleming  v.  Walgrave.  ^ufon^l. 

$.C.  cited  \j  the  Mailer  of  the  Rolb.  SeL  Ch.  Cafes  in  Ld.  Talbot't  time,  216.  in  Cafe  of 
Hcncy  v.  Afliton. 

I  r.  A.  bequeathed  to  H-  his  daughter  500I.  to  be  paid  at  21  A.  de^ifed 
«r  marriage^  and  made  M.  his  wife  and  B.  his  fon  executors  5  ^^ai^iiter* 
and  iy  afubfequent  claufe  in  his  will  declared,  that  it  fbould  be  in  3000 1.  fro<» 
the  power  of  his  executors  to  order  and  difpofe  of  the  500/.  according  videdfht 
to  their  difcretion  to  the  ufeofthereflofthe  children,  unlefsfhe  marry  "^^^J^ 
bj  advice  and  confent  of  the  overfeers  of  his  ivilly  or  the  greater  his  exccu- 
part  of  them.     And  in  the  will  was  a  memorandum,  that  iffhe  tort ;  but  if 
married  wthout  fuch  confent,  fhe  fbould  have  but  250/.  and  the  ^Ji^uJ^^h 
other  children  to  have  the  reft.    H.  infifted  that  there  was  no  confent, 
dcvife  over.     The  Court,  on  reading  the  proofs  touching  the  |j;o^- '' '« 
approbation  of  the  major  part,  and  their  confent  to  the  plaintifPs  %'i^!f^^l^ 
marriage,  decreed  the  defendants  to  pay  the  500L  and  damages,  she  married 
.Chan.  Rep.  22.  20  Car.  2.  Wifeman  v.  Fofter.  I-  S-  buthe- 

NR  the  raarriafe  the  execut9rt  confmted  ufatt  tiff  cenJifiont  v'k*  f^^f  y  ^^  mtfi^r  a  fettUment  of 
400  /.  ayfAT  upon  H.faf  htr  life^  and  after  vpon  their  iffue  ;  But  bejorefvcb  fettUment  made  tb^ 
»^rried.  Upon  a  bill  againft  J.  S.  for  the  850 1.  be  offered  on  payment  of  the  3000 1.  to  make  fuch 
fettlementi  and  faid  that  conveyances  for  that  purpofe  had  been  long  ready,  and  waited  only  the 
affi^meat  of  a  mortgage  (by  which  the  30CO  1.  was  fecured),  to  execute  the  fame.  The  Court 
dilai^  the  bill  as  to  the  850!.  and  held*  that  it  appeared  that  this  was  a  marriage  had  with  con* 
fsQt  of  the  executors.     Fin.  Rep.  234.  Mich,  a?  Car.  2.  BoAock  v.  Ireton.  So  where  a  be- 

reft wai  of  30C0 1.  but  if  (he  married  without  fuch  confent,  her  legacy  ivas  f  ceaft,  and  fhe  to  ha'ut 
hat  500/.  and  made  the  defendant  executor^  and  rejiduary  legatee  ;  yet  the  Court  decreed  her  the 
vhole  with  intereftfrom  the  martnage,  and  principally  for  the  fame  reafon,  viz.  that  it  was  not  ex- 
Fcftty  devifcd  over  but  to  fall  into  the  furplus.  i  Vern.  2Q3.  Trin.  1693.  Garret  v.  Prltty. 
But  where  a  citixen  and  freeman  of  London  devif.d  tjvo  thirds  f  his  legatory  fart  to  bit  daughter  : 
kutif^t  married  without  the  confent  of  her  motheri  then  her  brother  to  have  5Q0  t.cf  xuhat  he 
had  fo  dewfed  to  hie  daugbtor,  and  the  daughter  married  without  the  mother's  confent;  the  Court 
held  this  not  a  claufe  in  terrorem  only ;  but  the  500  l.<was  well  devifed  over;  and  an  intereft  veiled 
hi  the  brother^  who  in  this  cafe  mnfi  be  looked  upon  as  a  perfon  the  trflatcr  conjidered  and  bad  in 
bis  thoughts  as  to  what  provifion  he  was  to  have,  and  what  benefit  to  take  by  his  will  as  well 
ai the  dwghter.  xVem.   357.  Trin.  1698.  Stratton  v.  Grymes. 

X2.  A.  by  will  devifed  an  efiate  to  his  wife  for  life,  and  after  S.  C  cited 
her  deceaft.  to  E.  his  grandaughter  and  the  heirs  of  her  body  begotten ;  t/r  of*the* 
Provided  that  if  flie  marry  without  the  confent  of  his  wife,  or  Rolls.  ScK 
Ihc  major  part  of  his  truftces  &c.  then  he  wills  all  the  premijfes  to  Chan.Ca^a 
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in  Ld.  Tal-  ii>  grandfin  G,  mnd  its  hetrs  for  ever,  E.  at  alout  14  manicd 
***l6*  il°thc  wit^o^'  f"C^  confent.  It  was  decreed  at  the  Rolls,  that  this 
Cafe  of  was  only  in  terroreniy  and  tha^t  £•  and  the  heirs  of  her  bodfi 
Hbrvky  iliouU  hold  and  enjoy  againil  the  defendant.  But  afterwards 
buKlid^"'  ^P^^  appeal  the  Lord  Keeper  affifted  with  Ld.  Ch.  J.  Kccl- 
that  it  u  no  ing,  and  Vaughan^  and  Ld.  Ch.  B.  Hale,  difmiiled  the  bill 
vay  appiica-  And  it  was  faid  by  Ld.  Ch.  B.  Hale,  that  the'  in  the  civil  iaw^ 
^^f  ^thw  '^  ^^fi  *f  ^  ^^^^  perfonaltyy  fucb  limitation  over  is  void ;  yet  this  is 
cafe'ofF»Y  a  devife  oi  lands ,  which  is  not  governed  by  that  law  ;  and  that 
T.PuftTER  eilates  governable  by  the  law  of  this  kingdom,  without  relatkm 
is  a»**"  ^^  another  form,  ought  not  to  be  influenced  by  another  law } 
tiexeJto'm  and  Ld.  Keeper  thought,  that  equity  ought  not  to  interpofe  in 
hgaiefiate:  this  cafe.  Chan.  Cafes  138.  to  144.  Mich.  21  Car.  a*  Fry?. 

and  that  of    porter. 

Hekvxy 

V.  As  TOM  being  an  equitable  intereft  only. 

But  where  13.  1500!.  was  left  for  a  portion }  but  if  Ihc  marry  mihoat 

Sie^wrtr^  r^^«/,  then  500 1.  to  fuch  perfon  as  B.  and  C.  her  father  and 

'ftiip,  it  be.  mother,  or  the  furvivor,  fhould  dired;  they  appoint  it  to  them- 

inginhis  felves  and  furvivor.     C.  diesj  the  daughter  marries  without 

r^toTu'  co^fc"*  y  *c  500 1.  is  to  go  to  B.  though  B.  was  the  perfon  that 

fon  by  a  was  to  givc  the  confent.  2  Chan.  Rep.  25  Car.  a.  95.  Sutton  v. 

former  wife,  Jcwlce. 

and  did  not 

ccntradid  it«  or  do  any  thing  in  it:  per  Ld.  Cowjrer  it  was  a  tacit  eon/ent,  and  a  fraud  in  B.  ui 

decreed  the  portion.  2  Vern.  580.  Hill.  1706.  Mefgrett.  ▼.  Mcfgrett. 

14.  A.  by  will  appointed,  that  his  perfonal  ejiate  (except  what 
was  particularly  bequeathed  to  others)  fiiould  be  to  the  ufe  of  his 
daughter  X.  for  her  portion  and  maintenatice^  and  that  (he  fliouM 
have  the  interefl  tiereof  during  the  time  fhe  continued  fole  and  un- 
married;  but  if  /he  marry  ivithout  the  confent  of  bis  extcs^ 
torsy  or  the  major  part  of  them^  then  fhe  fhould  have  only  thi 
prefent  interefl  of  her  portion  during  her  life  for  her  main- 
tenance ;  and  if  fhe  die  untnarried^  then  her  portion,  and  the 
intereft  thereof  to  go  to  T.  5*.  the  teftator's  youngeft  fon  ;  and 
made  C.  D.  and  £.  executors  in  truft,  leaving  a  perfonal  eftateof 
6000 1. — L.  -married  the  plaintiff  without  confent  of  the  execu- 
tors ;  and  upon  a  bill  by  the  plaintiflFand  L.  the  Court  decreed 
the  defendants  to  account,  and  the  money  received  by  the 
plaintiff.  L.  or  her  huiband,  to  be  brought  into  the  account 
and  difcountcd  by  them ;  and  the  mailer  to  certify  what  re* 
mains  due  from  the  defendantSi  and  the  fame  to  be  fecured  for 
L.  and  fuch  children  as  (he  (hall  have^  and  the  hufband  not  to 
meddle  with  it,  or  have  any  power  to  difpofe  thereof,  witboot 
making  a  fuitable  provifion  for  her  and  them,  which  the  maffcer 

r  269  3  is  to  fee  done,  and  the  intereft  in  the  mean  time  to  be  recciYcd 
by  the  plaintiffs  for  the  fupport  and  maintenance  of  L.  and 
her  children.  Fin.  R.  145.  Mich.  26  Car.  a.  Shipton  &  Ux.  t. 
Hampfon  &  al.    ^ 

Suchdeirife       15*  A  legacy  given  to  a  woman  upon  condition  mi  t9  muurvj 

•ver  mult  y^  ^^ 
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5^  D.  or  not  to  many  nvithout  eonfent  of  J,  S.  Is  only  in  terro-  '>«  to  fome' 
rem 'd  mt  dnn/ed  aver,  and  tho'  (he  marry  without  eonfent  it  ^^J^^^'^a^^ 
does  not  avoid  the  legacy.    PerLd.  Nottingham.  Mich.  1681.  it  is  not  fuf. 

Vcm.  20.  JcrVCnS  V.  Duke.  ficicnttofar 

it  ihall  go  to 
th«  bulk  of  his  perfonal  eftate.  Mich.  1691.  N.  Ch.  R.  170.  Earl  of  Salifljury  v.  Beaaet.  — ^— 
Yet  where  the  legacy  was  roo4.  and  a6ridged  to  50 1.  and  no  more  on  fuch  condition,  and  teilator 
gave  the  refidue  of  his  perfonal  eftate  to  defendants ;  this  is  more  than  a  cia-jfe  in  tcrrorcm*  and 
defendants  ihall  have  thq  50 1.  on  difobedience.     Abr.   £qu.  Cafes   iiz.  Mich.  1691.  Amos  v. 

Horner. S.  C.  cited  by  the  Maftcr  of  the  Rolls.  Scl.  Chan.  Cafes  in  Li.  Talbot's  time.   :i5. 

vhofaid,  that  indeed  that  cafe  is  contrary  to  former  determinations,  but  that  no  refolution  was  there 
lakent  but  it  went  off  for  want  of  parties,  and  oever  came  on  ^ain.  , 

All  thefe  cafes  making  fuch  conditions  to  be  only  in  terrorem  are  now  over-ruled,  and  decreed 
contra  per  Ld.  Hardwick,  aOifted  by  Lee  and  Wilies  Ch.  J.  Trin.  Term.  1738.  in  Cafe  of  Harvey 
f.  Anon. 

li.  A.  had  two  daughters  B.  and  C.  and  bequeathed  to  each  of  Skin.  285. 

them  20,000 1.  provided,  that  if  they,  or  either  of  them  marry  ^i.^^ofLd* 

hefore  the  age  of  16^  or  without  the  eonfent  of  fuch  perfons^  that  they  Sa  l  i  $bu-* 

fiould  lofe  1 0,000/.  of  the  portion,  and  that  the  i  OyOOO Lfhould  go  »  y  v.  B  r  n- 

to  his  other  children;  the  Lord  Saliibury  married  one  of  the  'l*^;  *"/*, 

I,  ,,  /•    ^     \  -11  /•         r    11    1  reportj,  that 

daughters  under  the, age  of  16^  but  wtth  the  eonfent  of  all  the  par'"  the  payment 
/»/  5  it  was  urg*d,  that  it  being  with  coiifent  it  might  -  be  at  was  to  be 
any  age  \  but  my  Lord  Keeper  North  was  of  opinion,  that  both  J]J*>  ^^r^,^, 
parts  muft  be  obferved.  a   Vent.  365.  Pafch.  36  Car.  2.  in  tiveagesof 
Cane.  The  Ldl  Salilbury's  Cafe.  25,  or  days 

ofmarriage^ 
y»  Mfucb  marriage  be  not  hefore  i6.  and  fa  as  it  be  nvitb  ibe^tonfent  of  D.  E.  and  F.  and  \f  either 
Blurry  9t  her  wife  J  then  fuch  daughter  (hill  have  only  ic,oool.  nvitbout  faying  %uhat  fball  heeome  of 
the  other  10,000 1.  and  then  devifes  his  eftate  to  his  two  daughters  after  dobts  and  legacies  paid. 
C.  married  under  !6,  but  with  eonfent  of  the  truftees.  Upon  proof  that  teftator  had  in  his  life- 
time  made  overtures  of  marrying  her  to  tbejame  ferfon,  and  there  being  no  exprefs  devife  over, 
but  only  that  in  fuch  cafe  1 0,000 1.  was  dire£led  to  go  to  the  bulk  6l  A's  perfonal  eiUte,  and  which 
wis  ordered  to  be  laid  out  in  lands,  tke  whole  portion  was  decreed  her. 

17.  Claufe  in  a  deed  was,  that  in<:afe  his  daughter  ihould 
fi?e  to  attain  the  age  of  i6,  andfbould  refufe  to  marry  J.  S.  then 
7.  S.  to  have  ^0,000/.  out  of  his  perfonal  ejlate^  and  after  there  is 
anothei[  claufe,  viz.  and  ifitfhall  happen  that  the  faid  intended 
marriagt^  Jhall  not  be  had  till  after  fhe  is  16,  then  he,  upon  fuch 
marriage  nad,  fettles  his  eftate  real  and  perfonal  upon  J.  S.  and 
his  intended  wife  for  their  lives  &c.  A  marriage  was  had  before 
16;  and  after  i6,  and  before  17,  the  wife  died.  Jefleries  C 
decreed  an  account  of  the  profits,  of  the  real  eftate  received  by 
the  truftees  in  the  wife's  life-time  to  be  made  to  J.  S.  as  admini- 
ftrator  of  the  wife,  and  that  the  words  of  the  fettlement  did  in 
no  fort  imply  that  the  daughter  and  J.  S.  might  not  marry  be- 
fore 16*  Vern.  338.  Mich.  1685.  ^'  of  Southampton  v.  Cran- 
mcr  &  al.  executors  of  Sir  H.  Wood. 

18.  Lands  are  fettled  upon  a  daughter,  provided,  flie  marry 
vntb  her  father^ s  eonfent  \  ftie  marries  a  firil  hufband  with  his 
eonfent,  and  a  fccond  huft)and  without  his  eonfent  \  this  is  no 
breach  of  the  provifo.  2  Chan.  Rep.  363.  i  Jac.  2.  Fenwick 
V.  Smallwood. 

19.  A.  devifed  to  truftees  and  their  heirs  upon  truft  to  em-  s  Chuij 
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Cafes  119*  ploy  the  profits  fot  the  firft  three  years  to  certain  ufes,  anil 
t  sSirTT'.  ^^^^^  ^^^  ^^  trufiees  [hould ftand  feijed  in  trujiforhh  niece  A  W. 
S.  C.  dc-  fir  her  life^  in  cafe  Jbe  Jhall  within  three  years  after  his  deceafe  he 
creed  accor-  lawfully  married  to  Fr.  Ld.  G,  and  in  fuch  cafe  remainder  to  the 
lfe"f?t  wL"*  *^"^  ^^^  begotten  on  her  body  by  the  faid  Ld.  G.  But  if  there 
rcYerfcd  on  be  no  fuch  iiTue,  or  in  cafe  fuch  marriage /ball  not  take  effeB  %vithi» 
appeal  10  the  three  years  ^  then  in  trufl  for  J.  S  for  li?^,  remainder  to  his  firft 

}l*;i^''l!,a  ^c-  ^"  i"  ^^^^»  ^^^  f<^r  want  of  fuch  iflue  to  W.  R.  for  life  &c. 

Mod.  )8v  Soon  after  the  making  the  will  a  codicil  was  added  providing 

fays  there  that  a  marriage  infra  annos  nubiles  fhould  not  be  fufficient,  un- 

t   270   ]  Icfs  confirmed  at  the  age  of  confent,    Propofals  were  made  by 

was  no  df-  the  young  lady's  friends  to  Ld.  G.  but  being  refufed  ftie  mar- 
termination,  ried  another  perfon.    Ld.  Sommers,  afiifted  by  Holt  and  Treby 

wa  ended  ^^    J'  <lccreed,  that  the  condition  precedent  not  being  pcr- 

by  compro.  formed,  no  relief  c\)uld  be  had  for  the  young  lady,  but  that  the 

fiiife.— So  eftate  muft  go  over  to  the  next  in  remainder,  this  being  a  con- 

"  ^  s^'^C  ^^^io^  of  marriage,  which  is  a  thing  which  cannot  be  valued. 

iZls!  c'  12  Mod.  182.  Hill.  9  W.  3.  Bertie  v.  Ld.  Falkland. 

cited  hy  the 

'Mailer  ot  the  Rolli.  Sel.  Chan.  Cafes  in  Ld.  Talbot's  time,  216.  Mich.  1736.  in  Cafe  of  Hex- 
viYV.  Aston.  And  his  Honour  laid,  that  this  cafe  was  not  applicable  (o  diat ;  aor  would  it  be 
an  authority  fcarcely  in  any  cafe  from  the  peculiarity  of  its  circuml^aoces. 

20.  But  Ld.  Sommers  faid,  that  if  the  Ld.  Falkland  the 
remainderman  had  dene  any  unfair  a£l  to  hinder  the  marringe^ 
he  being  to  have  advantage  by  it,  equity  might  have  relieved- 
12  Mod.  184.  Hill.  9  W.  3.  S.  C. 

7. 1 .  The  uncle  by  leafe  and  releafe  fettles  land  to  the  ufe  $f 
himfclf  for  life,  remainder  to  A.  remainder  to  A's  i,  2|  3,  and 
4th  fons  in  rail,  remainder  to  B.  in  like  manner,  with  power 
of  revocation,  and  a  provifoy  if  A.  marry  without  the  confait  tf 
the  ur.de  during  his  life^  and  after  his  death  of  J.  S.  &c.  then 
the  ufes  limited  to  A.  and  his  fons  to  ceafe,  and  then  to  be 
to  the  ufe  of  B.  ■  A.  married  without  confent,  having  do 
notice  of  the  conveyance  or  provifo.  But  the  uncle  (who  knew 
not  of  the  marriage)  entertained  him  kindly  and  gave  legacies  to  A» 
by  his  will  and  died.  B.  difturbs  A.  becaufe  of  the  forfeiture ; 
and  difmifs'd  to  law.  But  the  Chancellor  aiked,  if  it  were  a 
liniitaticn  of  a  trufl  ^  or  of  an  ufe?  And  being  of  an  ufe  the  Ld. 
Chancellor  faid,  then  it  is  at  law.  2  Chau.  Cafes  109.  Trin. 
Ch.  Prec.     34  C^r.  2.  Booth  V-  Booth. 

2i6.  s.  c.  22.  A.  dcvifed  portions  to  his  daughters  without  faying  enj 
—S.  C.  an4  f^^g  ^^  ^^^  taxment^  provided  that  they  marry  with  canfent  $fB* 
lar  rcafon  (^^^  "  ^"7  Hiarry  Without,  her  portion  to  go  over.  Bill  by  daugn- 
ci«ed  by  the  tcrs  for  their  portions.  Per  Wright  K.  it  is  a  condition  fuhfc- 
*h*^r  ii*^  quent,  and  the  portions  are  vcfted,  yet  the  Court  cannot  relieve 
•  s^i.  Chili,  againil  a  forfeiture,  becaufe  of  the  devife  over.  Decreed  the  pcr- 
Cafeiin  Ld.  jtions  to  be  paid  but  on  fccurity,  to  refund  in  cafe  the  condition 
Taibot't       fhould  be  broken.  2  Vern.  452.  Mich.  i'702.  Afton  v.  Afton. 

lime,  116.  ^-'  ' 

in  Cafe  ot  Hervey  v.  Alhton. Fin.   R.  62.  Hill.  15  Car.  2.  Ncedbam  ▼.  Vernoa  aitd  BoocK. 

In  which  cafe  rhe  porUoat  wtit  pt^able  at  marritige  with  conlcnt|  bui  Uac  dangburt  xcac  «J- 
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23.  A.  ievifed  part  of  his  re^l  efiate  to  his  heir  charged  wth  Abr.  E<iu. 

payment  of  2500  /.  to  M.  his  daughter j  and  other  part  charged  _^("  g '  ] 

with  payment  of  his  debts.  The  portion  was  to  be  paid  at  21  y  or  k,  26  Hiiu 

PMrriage ;  provided  if  (lie  marry  in  her  mother* s  life  ivH-JOut  her  9Ann.  S.C. 

confeni^  then  500/.  to  ceafe^  and  to  he  applied  towards  payment  of  ^j^^^V   J^^ 

his  debts  charged  upon  the  other  lands*     The  daughter  after  21  Miller  of 

marries  without  confent.    Ld.  Harcourt  held,  that  this  in  efFeft  '^e  Roil,, 

is  no  devifc  over ;  for  here  appears  to  be  no  creditors  concerned  q^^^  .^^^ 

that  arc  in  danger  of  lofing  their  debts,  and  that  the  daughter  Talbot's 

was  intitled  to  the  whole  by  her  attaining  21  unmarried,  and  time.  116. 

decreed  the  whole  2500/.  to  be  raifed,  and  the  hufband  to  make  H^^^y/* 

afcttlement,  and  till  then  the  money  to  be  brought  before  the  v.  a»h^ 

Matter.  Ch.  Free.  ^48.  Mich.  1712.  Kinp;  v.  Withers.  ''o»»  *^' 

-^^  /  o  which  he 

(aid,  it  was  an  exprefs  authority,  but  that  he  could  not  agree  to  what  was  there  (aid,  thu  tnift 
Boney  to  arife  out  of  lands  maft  have  the  fame  conllru€tioQ  that  the  lands  themfelves  would. 

24.  A.  by  bis  will  bequeathed  to  his  grandaughter  an  annuity  of 
10/.  for  life^  and  afterwards  by  a  codicil  declared,  that  if  fbo 

fbould  marry  with  the  godd  liking  of  his  truftees^  jhefbould  have 
150/.  in  lieu  of  the  annuity^  and  the  annuity  to  ceafe;  She  mar^ 
ried  one  worth  nothing,  and  without  confent  of  anv  of  the 
truftees.  Ld.  Cowper  decreed,  that  (he  fhould  not  have  the  [  ^71  3 
X50L  faying,  that  here  was  a  provision  either  way,  and  where 
the  provifion  is  in  the  alternative^  and  there  is  a  condition  prece- 
dent to  the  gift  of  tlie  portion,  (viz.)  if  fhe  marries  with  con- 
fent &c.  and  that  is  not  perform'd,  and  the  child  is ^11  provided 
for^  tho'  not  witt  the  greater  portion,  equity  does  not  relieve. 
Wms's  Rep.  284.  Mich.  17 15.  Gillct  v.  Wray. 

25.  Lands  devifed  in  truit,  that  his  daughter  M.  (hail  receive 
the  rents  till  her  marriage  or  deceafe,  and  in  cafe  (he  marry 
with  confent  of  the  truflees^  then  .to  convey  the  premifles  to 
M.  and  her  heirs*  But  if  fhe  dy'd  unmarry'd  or  marry*d  v/ithout 
confent,  then  to  convey  to  other  ufes.  M.  afterwards  marrfd 
ivith  confent  of  her  father ^  who  fettles  part  of  the  land  on  M.  and 
her  hufhandj  and  dies.  The  fettlement  is  no  revocation  of  the 
will  as  to  the  other  lands  to  the  daughter,  and  by'  her  marrying 
with  confent  of  the  father  in  his  life-time  the  condition  is  dij^ 
penfed  with  ;  per  Cowper  C.  2  Vern.  720.  Mich.  17 16.  Gierke 
V.  Berkley. 

26.  A.  had  three  daughters  E.  C.  and  D. — An  amour  being  car^m 
ried  on  in  the  life  of  A,  between  J.  5.  and  B,  the  fame  was  much 
difiik'd  by  A.  and  he  declared  if  B,  married  J.  S.  he  would  not 
give  her  a  groat.  Thereupon  J.  S.  difcontinued  his  fuit.  After- 
wards A.  by  will  devifcd  all  his  real^nd  perfonal  efiate  to  his  execu'" 
tors  in  truft,  to  pay  B.  7,^L  a  year  for  her  maintenance  and  no 
tnorCf  and  to  C.  fo  much  &c-  And  if  B.  marry  with  confent  of 
my  executorsy  then  I  devife  to  her  loool.  in  part  of  her  portion^  t0 
he  paid  at  7.1  or  marriage ^  which  (hall  firft  liappen,  and  at  the  end 
of  3  years  fuch  and  fucb  mefuages  to  he  to  B.  for  life  without 
impeachment   of  wafte,   remainder  to  her  firft   i^c.  fons    in  * 
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tailf  remainder  to  daughters  &c.  paying  to  his  wife  70I.  tjtax 
for  her  life.     And  he  devis'd  in  the  like  manner  to  his  other 
2  daughters,    only  that  in  the  devife  to   C«  nothing  is  faid 
relating  to  her  marrying  with  confent,  but  in  the  devife  to  D. 
immediately  after  the  devife  of  loool.  and  before  the  devife  of 
the  houfes  it  is  faid,  viz.  If  fhe  marry  with  confent  of  &c.  IgiYC 
her  all  fuch  and  fuch  mefuages  &c.  (being  others  than  thofe 
given  to  the  other  fifters)  and  concluded  with  giving  the  over* 
plusy  which  he  doubted  not  but  fuch  there  nvould  be^  to  his  feud  three 
daughters  to  be  equally  divided  between  them*     A.  died,  and  then 
y.  S.  renewed  his  addrejfes  to  B.  The  executors  ^xprejfed  their  dif" 
like  dndjint  notice  thereof  in  writings  and  alfo  of  As  wi7/,  and  the 
danger  (he  run,  and  that  they  could  not  confent  by  reafon  of 
A's  diflike  in  his  life-time.     This  caufe  came  on  in  the  Dutchy 
Court,  before  Leclmiere  Chancellor,  ailifted  by  lid.  Ch.  J.  King 
and  Dormer  J.  and  the  two  firft  held  the  fortune  not  forfeited 
by  the  marriage  without  confent,  but  the  other  e  contra.    The 
reafons  againft  the  forfeiture  were,  i.  the  loofenefs  of  the  ex* 
preiTions  and  the  virant  of  coherency,  from  the  omiilion  of  fuch 
condition  as  to  C.  and  the  place  of  its  infertion  as  to  D.  a.  There 
is  no  devife  overy  or  any  further  notice  taken  of  it.   Nor  will  Ac 
devife  of  the  overplus  carry  it.     And  that  the  want  of  a  devife 
over  made  it  to  be  only  in  terrorem.  Ch.  Prec.  562.  Pafch.  1721. 
Scmphill  v.  Bayly. 

27.  A  legacy  was  given  by  will  to  M.  S.  on  condition  dat 
(he  marry  with  confent  of  both  the  exeattors ;  upon  a  proper  match 
propofcd  one  confentcd^  but  the  other  was  obftinate  and  would  mt^ 
which  being  laid  before  the  Court,  and  the  diflent  of  the  execu- 
tors appearing  to  be  without  juft  caufe,  the  want  of  fuch*con- 
fent  was  fupplied ;  cited  per  the  Matter  of  the  Rolls.  Trin. 
173 1,  in  the  Cafe  of  Peyton  v.  Bury.  2  Wms's  Rep.  628. 

28.  A.  by  fettlement  after  marriage  created  a  term  of  1000 
years  in  trujl  by  mortgage  or  file  to  raife  ^ooo  L  for  eacb  of  the 
daughters  portions^  proviikd  they  marry  with  their  mothet^s  confent  / 
and  if  either  die  before  marriage  with  fuch  confent^  her  portion  to 
eeafi  and  the  premiffcs  to  be  difchar^d\  and  if  raifed^  then  to  be  paid 
to  the  perfon  to  whom  the  premiffesfhould  belong  ;  and  afterwards  by 
will  created  another  truft-term  to  augment  their  fortunes  2000  L 
a-piece  more,  hnt  fubjecl  to  the  like  condition^  as  in  the  fettlement, 
and  gave  the  refidue  over  and  above  the  2000 1.  a-piece  to  his 
wii'e ;  and  by  a  codicil  created  another  truft-term,  for  the  better 
raifing  of  his  daughters  portions.  A.  died,  leaving  two  daugh- 
ters, J.  and  K,— J -'after  ajre  of  21  married  R.  S.— and  K.  be- 
fore 21  married  W.  R.  and  both  without  the  mother's  confent. 
Tlif y  and  their  hufbands  broujgjht  a  bill  for  their  portions.  The 
Maiter  of  the  Rolls  took  notice  of  the  claufe  declaring  that  if 
any  tie  before  marriage  with  fuch  confent  her  portion  ftould 
ctafe,  which  was  infilled  upon  by  the  counfel  to  be  a  fufB- 
citnt  difpofition  of  it  j  but  he  faid,  that  furely  this  was  not  a 
goc4  difpofition  within  the  meaning  of  thofe  cafes,  that  aJlov  a 
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limitation  orer  to  be  good  j  for  this  is  not  io  tale  place  upon  mnr^ 
rigge  vfiiieut  confenty  but  upon  dying  before  marriage  ivlth  fuch 
confentf  and  is  no  more  than  providing  for  daughters  dying  unmar^ 
ried :  he  taking  it  all  along^  that  if  they  married  they  would  do  it 
vtith  confent:  that  here  does  not  appear  to  be  any  perfoii  in  the 
teftator's  view,  to  whom  thefe  fortunes  (houid  go  over,  as  in 
other  cafes  where  thofe  limitations  over  are  allowed ;  that  tho* 
thcfc  portions  are  charged  upon  land,  yet  there  being  no  dijlinc-' 
tiott  between  conditions  annexed  to  money  chared  upon  land^  andfnch 
as  are  to  arife  out  of  the  perfonal  eJlatCy  and  portions  by  will 
being  due  by  the  ecclefiaitical  law  notwithttanding  fuch  condi- 
tion as  this  annexed  to  them,  portions  by  fettlement  (tho'  under 
the  like  conditions),  are  likewife  due  by  the  law  and  rules  of  this 
Court ;  and  therefore  thought  the  plaintiffs  the  daughters  well 
intided  to  their  portions ;  and  fo  order'd  the  hufband  of  the 
one  to  make  propofals  before  the  Mafter  as  to  fettling  his  wife's 
fortune ;  and  that  the  fortune  of  the  other  ihould  be  paid  to  her, 
her  hufband  being  dead.  Sel.  Chan.  Cafes  in  Ld.  Talbot's 
time.  212.  Mich.  lo  Geo.  2.  Hervey  v.  Afhton. 

29.  Where  the  marriage  is  to  be  with  confent  oftrujlees^  the 
confent  of  one  only  is  fufficient;  per  Wills  Ch.  J.  in  Cane, 
Trin.  1738.  in  Cafe  of  Harvey  v.  Afton. 

30.  Conditions  againfl  marrying  generally  are  void  in  laiu ;  as 
where  a  legacy  of  500!.  is  given  to  a  woman,  if  (he  doth  not 
marry,  and  only  300/.  if  flie  doth  marry  ;  afterwards  flie 
married,  yet  (he  (hall  have  the  500/.  becaufe  the  condition 
annexed  to  that  legacy  was  void.  Nelf.  Abr.   1162.  Marriage 

{E)pl.  I. 

31.  All  conditions  againfl:  the  liberty  of  marriage  are  unlaw- 
ful; but  if  the  conditions  are  only  fuch ^  as  whereby  marriage  is  not 
ahfolutely  prohibited,  but  only  in  part  rcftrained,  as  in  rcfpcft  of 
time^  place  or  perfon^  then  iuch  conditions  are  not  utterly  to  be 
rcjcfted.  Thus  an  executor  or  a  legatary  made  on  fome  con- 
dition againft  the  liberty  of  marriage,  may,  notwithftanding  the 
nonperformance  of  fuch  condition,  obtain  the  executorfliip  or 
legacy  5  yea  if  the  teflator  make  one  executor,  or  give  him  a 
legacy  upon  condition,  that  he  marry  ivith  the  confent,-  and  ac- 
cording to  the  good  liking  or  appointment  of  fome  other  perfon, 
this  condition  is  unlawful.  Infomiich,  that  if  fuch  executor  or 
legatary  marry  contrary  to  fuch  reftraint  or  condition,  he  fnall 
notwithftanding  be  admitted  to  the  cxecutorlhip,  and  receive 
the  legacy,  as  if  no  fuch  condition  had  been  exprefs'd  j  (quaere, 
whether  ne  be  not  obliged  to  a(k  his  confent,  tho'  not  to  follow 
it  ?)  5  for  the  law  rejects  all  conditions  made  againft  marriage,  or 
that  are  impediments  to  marriage ;  notwithftanding  which  an 
executor  [hip  may  be  aflumed,  or  a  legacy  demanded,  rfs  if  no 
fuch  condition  had  been  made.  Yet  an  annuity  bequenthM  by 
a  man  to  his  wife  for  fo  many  years,  if  flic  ftiall  remain  after 
his  death  a  widow  and  unmarried,  is  good.  Godolph.  Orph. 
Leg.  45.  cap.  15.  f.  I. 

Z  4  32.  Not  with- 


If  I  bequeath  32.  Notwithftanding  what  has  been  faid,  the  condition  hbUi 

ftTas^nie  ^  good,  if  the  tellator  makes  one  his  executor,  or  give  him  a 

marry  with  kgacy,  if  he  marry  not  without  the  counjel  #r  advice  cf  another 

#A^^W  perfon;  fo  that  the  tcftator  giving  him  a  legacy,  if  ne  marry 

ton/Mrof  ^^^  ^^  counfel  or  advice  of  another  perfon,  he  is  excluded 

A.  B.  (he  from  the  legacy,  if  he  marry  without  fuch  counfel  or  advice ; 

muft  marry,  yet  in  this  cafe  he  is  not  hound  tofillowfuch  counfel  or  advice,  to 

&e  S*  no  ^^h  ^^  ^^<i^'fi  the  fame.   Again,  although  th«  condition  of  marry- 

C   273   ]  ^"8  ^*^  ^^  confent  of  another  is  void,  fo  as  the  party  on 

right  to  the  whom  fuch  condition  is  impofed,  may  obtain  the  legacy  with- 

40/.  But  (he  out  fuch  confent,  yet  marry  he  mufi^  or  he  cannot  obtain  the 

^Ho  hate  legacy ;  for  altho'  the  condition  of  fuch  confent  be  unlawful, 

the  confent  yet  muft  hc  many  before  he  can  pretend  to  the  legacy,  becaufc 

of  A.  B.  that  part  of  the  condition  is  not  unlawful.     Godolph.  Orph. 

have  the  Ugmcyt  tbo*  Jhe  marry  not  9nly:wUh%ut  bhcon/ent^  hut  alfi  tbo^  A,  B.  he  altogether  tame* 
yuainted  rherrwitht  or  knowing  thereof /tnr/^  contra  Jiff  it^  unlefs  it  be  tppotnted  in  the  wUl  a- 

Jircfslyi  that  in  cafe  (he  marry  without  fuch  confentf  the  faid  legacy  of  20/.  (hall  be  and  enure  to 
iich  or  fuch  pious  ufes  fpecially  mentioned  in  the  (aid  will.  Godolph.  Orph*  Leg.  381*  cap.  I7> 
f.  2,^-'^— But  if  I  bequeath  100/.  to  A.  B.  fo  as  (he  mairy  with  the  advice  of  C.  D.  in  this  c^ 
A.  B.  (hall  not  have  the  faid  legacy,  unlefs  (he  require  or  defire  the  advice  of  C.  D.  Albeit  ihe  be 
not  obliged  to  follow  his  advice  therein,  yet  (he  is  obliged  to  a(k  hiaadvice«  or  (he  cannot  have  tbe  ^ 
faid  ^egacy.  The  reafon  of  the  difference  in  this  cafe  from  the  former  is,  that  in  the  fininer  thoe 
maybe  a  total  impediment  to  marriage  itfelf;  in  this  it  is  otherwife.  Bnt  ifC.  D.btde*d% 
whereby  the  condition  is  rendered  impo0ible  ;  in  fuch  cafe  it  it  as  if  it  were  perionned ;  pmvided 
that  C.  D.  were  dead  before  his  advice  could  well  be  a(ked  or  required.  Godc^pb.  Orph.  Leg-  3S1. 
«»P»  >7-  f-  3« 

33.  Altho'  a  condition  dire£%ly  contrary  to  marriage  annexed 
to  a  legacy  in  a  will  is  a  void  condition  for  that  very  reafon,  yet 
the  civily  or  rather  the  canon  law  doth  diflinguiih  in  this  point 
between  a  virgin  and  a  widow^  and  fays,  that  fuch  conditions 
againft  marriage  (as  to  a  virgin)  are  void ;  but  allows  them  as 
to  widows,  efpecially  if  the  legacy  be  given  by  a  hufband  to  his 
own  wife,  or  by  a  fou  to  has  mother.  Godolph.  Orph.  Leg* 
382.  cap.  17.  f.  9* 

(K,  2)  Conditions  annexed  to  Portions  determined. 

I.  A  Bequeathed  the  reftdue  of  his  perfonal  eftate  fo  J*  & 
•*^^  •  provided  (he  marry  'with  confent  of  jB.  and  C.  bis  exKU* 
tors  (who  were  but  executors  in  truft),  and  if  J.  5.  marry 
otherwife  then  he  devifed  over  ihe  reftduum  to  y.  Jv.  AfterwarA 
B»  diedy  and  then  J,  S,  without  Cs  confent,  married  to  a  common 
mariner.  The  M after  of  the  Rolls  decreed,  that  J.  N.  had  no 
title  CO  the  refiduum  |  for  that  this  was  a  condition  fuifequeatf 
and  this  confent  diredled  to  be  had,  being  like  a  bare  autboritr, 
and  fo  diiTerent  from  that  which  is  coupled  with  an  intercK, 
could  not  furvive  without  exprefs  words  for  that  purpofe,  and 
thinking  the  bill  brought  by  J.  N.  for  the  refidue  frivolous  he 
difmiffed  it  with  colls.  Trin.  1731.  2  Wms's  Rep.  {626) 
Peyton  v.  Bury, 

4  (L)  SettUmaU 
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(L)  Settlements  by  Agreement  before  Marriage.  What 
is  a  good  Performance.  In  regard  of  the  Manner. 

I.  "DOND  condition'd,  that  after  his  marriage^  and  havine 
a  fon  by  his  wife,  he  would  convey  landj  in  tail  to  fucb 
fin  to  enjoy.  A  feoffment  to  a  ftrangcr  to  fuch  ufe  is  *  not 
fufficient,  but  the  infant  muft  be  made  a  party  to  the  conveyance^ 
and  there  ought  to  be  a  deed  to  prove  his  eilate,  and  means  to 
prove  the  ufes  limited.  Cro.  £.  825.  Pafch.  43  £liz.  C.  B. 
Stutfield  V.  Somcrfet. 

2.  Infant  upon  his  marriage  promifis  to  make  a  fettlement 
when  he  comes  of  age  on  his  wife  and  her  iiTue  \  a  fettlement 
made  3  or  4  years  after  his  age  of  21  and  not  dire6^1y  purfUant 
U  the  faid  promife  fliall  not  be  prefumed  to  be  made  in  perform- 
ance of  die  faid  promife,  without  direft  proof,  2  Lev.  l^^** 
Mich.  27  Car.  2.  B.  R.  Lavender  v.  Blackftone. 

3.  A.  on  his  fon  B.'s  marriage  covenants  to  fettle  a  jointure  on  [   ^74  1 
the  wife  and  her  iffue^  but  no  provifionfor  J5.  is  made  during  his 

life.  A.  has  part  of  the  portion,  and  the  wife  dies  without 
iiTue ;  the  queftion  was  whether  B.  was  intituled  to  any  eilate  in 
lands  ?  Ld.  North  advifed  them  to  end  the  matter  by  compro- 
mife.  Mich.  1683.  Vem.  108.  Weft  v.  Ld.  Delaware  and 
Cutler. 

(M)  Settlements.     Performance  good.     In  regard 

of  the  Matter. 

I*    A    Term  was  conveyed  upon  truji  to  he  void  upon  purchafing  ^ "?**»  *. 
^^  and  fettling  on  the  hufband  for  life,  and  after  upon  his  Uiljfrprtted 
wife  for  life,  with  remainder  over,  an  eflate  of  an  indefeafthU  title ^  tobefAtiified 
and  not  tithes  &c.  and  this  truft  was  declared  by  deed  indented.  Jr  iand«of * 
The  hufband  deiired,  and  accepted  of  lands  part  of  a  delinquents  tho'^the* 
^fiate  forfeited  in>  lieu  and  fatisfa£lioh  of  what  was  to  be  done,  deed  of  trull 
The  delinquent,  on  the  King's  Refloration  entered.     Decreed  *«  of  •»  »«>- 
by  Finch  C.  that  the  trufteea  furrender  the  leafc  to  the  purchafor  t*tic  to^' 
of  the  lands  which  were  aliened  by  the  hufband.  Chan.  Cafes,  proof  01  dif- 
298.  Trin.  20  Car.  2.  Boynton  v.  Sir  Robert  Sprignall.  «<>"''«»  *'*<* 

"^  *  *^     o  mentioning 

that  the  witaning  wd #  t»  fettle  deliMqMtnt*i  Undt^  mod  the  feme  covert  wu  bound  by  the  agrtemeat 
•ftbehuflMnd.     Ibid. 

"  a.  By  articles  before  marriage  a  fettlement  was  to  be  made  of  Vem.  x\i. 
700/.  a  year  \  and  after,  but  during  the  wife's  infancy,  a  par-^    '    ' 
ticular  of  lands  was  given  to  and  accepted  iy  the  wife's  father  as  of 
700/.  a  year,  but  they  were  only  500/.  a  year.     Decreed  to  be 
made  up  700  /.  a  year ;  but  had  it  been  a  parol  agreement  only, 
or  the  value  proved  deficient  by  accident  afterwards^  no  relief 

woul 
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would  have  been  given.    Skin.   158*  Hill.  35  &  36  Czr#  2^ 
Speake  v.  Bedley. 

3.  Marriage  articles  were  to  lay  wt  1000/.  in  apurchafeti 
land  to  be  fettled  on  hufband  and  wife  for  their  \rrcs,  re- 
mainder to  the  iflue  of  the  marriage,  remainder  to  the  htt(band 
in  fee;  hufband  lays  out  the  looo/.  in  the  purchafe  of  zgnai 
boufe  and  gardens  and  farm,  which  would  let  but  at  25/.  per 
ann.  It  is  a  good  performance  of  the  articles,  the  father  of  the 
plaintiff  having  viewed  the  eftate  before  the  purchafe  was  made* 
Vern.  345*  Mich.  1685.  Tunbridge  v-  Teather. 


(N)  Settlements  after  Marriage  w'tibout  Articles, 
or  Agreement  precedent.     Good  in  what  Cafes. 

I.  T  F  the  feme  joins  in  a  fine  and  fo  bars  herfelf  of  her  dower^ 
^  this  mav  make  a  fettlement  made  on  her  after  marriage 
to  be  a  good  conjtdrration^  which  otherwife  would  be  «»crely  volun- 
tary againft  creditors  or  purchafors  \  otherwife  if  (he  did  not 
join  in  the  fine,  and  fo  remained  dowable.  2  Lev.  147.  Mich.  27 
Car.  2.  B.  R.  Lavender  v.  Blackftone. 

2.  A.  feifed  in  fee  of  a  manor  makes  a  fmne-advenfmitig 
agreement  with  B.  C.  and  D.  who  after  much  labour  and  expeace 
made  fome  good  difcoveries.  Before  this  agreement  A.  lad 
made  a  fettlement  of  his  faid  manor  on  his  wife  and  fon  with 
power  to  charge  it  with  3000/.  for  younger  childrens  portions^ 
but  this  was  purely  a  voluntary  fettlement*  A*  dies  and  the 
widow  and  fon  would  hinder  the  working,  and  fet  afide  the 
agreement  by  infifting  on  the  fettlement.  The  partners  brought 

t  275  J  a  bill  for  relief,  the  Court  took  time  to  confider  of  it,  but  in- 
clined to  decree  for  the  plaintiffs  for  execution  of  the  agreement 
againft  the  voluntary  fettlement.  2  Vern.  326.  Mich.  1695. 
Shaw  V.  Standifh. 

3.  A  fecond  marriage  fettlement  is  recited  to  he  in  confideraticn 
that  the  ivife  had  parted  tuith  the  former  fettlement  y  whi(di  appeared 
to  be  made  after  marriage  but  was  recited  to  be  made  in  con^ 

fideraiion  of  a  marriage  portion  fecured,  but  no  proof  of  any  prewas 
agreement  for  fuch  fettlement,  yet  the  Court  prefumed  it ;  and 
fo  the  fecond  not  voluntary  againft  hofid  creditors^  Mich.  1699* 
Ch.  Prec.  10 1.  Anon.. 

4.  J.  S.  made  a  fettlement  on  his  eldejlfonfor  life^  with  tg^ 
mainder  to  his  iirft  and  other  fons  in  tail,  remainder  over,  tmth 
power  for  his  fon  to  appoint  any  of  the  lands  not  exceeding  100/. 
per  ami,  to  any  wife  he  fhould  afterwards  marry  for  a  jointure, 
(thd  father  being  under  an  apprehenfion  that  ne  was  tfien  mar- 
ried to  a  woman  which  the  father  difliked,  and  had  no  inten- 
tion his  fon  fhould  provide  for  hef ) ;  the  father  died,  and  die 
.fon  married  her  (tho*  there  wz^  ^xor\g  prefumptive  prorf that  he 
was  Carried  to  her  before)^  and  after  marriage  apppittted  certain 
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tandf  U  irufim  in  tnift  for  her^Jr  a  jointure^  and  covenants y  that 
if  thejr  were  not  of  100  /.  per  ann.  value,  upon  requeft  made  to  him 
any  time  during  his  life  he  would  make  them  up  fo  much  out  of  other 
lands  in  his  power.  He  lived  feveral  years  and  no  complaint  was 
m§de  that  the  lands  were  not  of  that  value,  nor  requeft  to  make 
it  up,  and  died  without  iffue.  On  a  bill  brought  by  the  widow 
Xo  hare  the  jointure  made  up  100 1.  my  Lord  Keeper  faid,  that 
a  provifion  for  a  wife  or  children  was  not  to  be  confidered  as  a 
voluntary  covenant,  and  therefore  decreed  the  difficiency  to  be 
made  up,  notwitb/ianding  the  ^circumjlances  of  the  cafe,  and  her 
negk8  for  not  requefting  it  during  coverture.  For  the  laches  of 
a  feme  cannot  be  imputed  to  her.  Abr.  £qu.  Cafes  22 2*  Hill. 
1701.  Fothergill  v.  Fothergill. 

5.  A.  married  an  orphan  of  the  city  of  London,  and  upon  G.  Eq«. 
payment  of  the  portion  by  the  chamberlain  covenanted  with  him  and  §  *r^^* 
j>  S.  to  liny  a  fine  of  lands  to  the  ufe  of  himfelf  for  life,  then  to  his 

wife  for  life  for  a  jointure,  remainder  to  the  heirs  male  of  their  two 
bodies f  remainder  to  his  oivn  right  heirs  ;  A.  died  without  levying 
a  fine  leaving  B.  a  fon  and  M.  a  daughter ;  the  wife  died  ^  B. 
became  indebted  and  covenanted  with  his  creditors  to  levy  a  fine, 
and  devifed  the  lands  to  them  and  died  without  iflue ;  Lord  Har- 
court  and  after  Lord  Cowper  decreed  die  lands  to  the  daughter. 
Ch.  Prec.  425.  Mich.  1715.  White  v.  Thornborough. 

6.  Tho*  a  fettlement  be  executed  after  marriage,  yet  if  the 
portion  be  paid  at  the  fame  timcj  it  cannot  be  looked  upon  to  be 
voluntary,  but  will  be  as  effedual  as  a  fettlement  made  before 
marriage ;  and  fo  it  has  always  been  held  ;  Arg.  and  decreed 
accordingly,  firft  by  Ld.  Harcourt,  and  after  by  Ld.  Cowper. 
Ch.  Prec.  426.  Mien.  17 15.  White  v.  Thornborough. 

7.  The  hu/bandj  after  marriage ^  in  conftderation  of  an  additional 
portion  of  1 00  /.  paid  by  his  wife's  mother  fa  receipt  whereof 
was  indorfed  on  the  dtcd),  fettled  landr  of  100  L  a  year  upon  him^ 
I^^ffor  life^  remainder  to  his  firfl  and  other  fons  £5V.  And  the 
hujband^s  mother y  who  had  an  interefl  in  the  landy  joined  with  him 
in  the  conveyance.  The  hufband  1 3  years  after  mortgages  this 
eftate  with  ufual  covenants,  and  dies.  Mortgagee  brought  a 
a  bill  to  foreclofe.  Ld.  Chancellor  thought  it  would  be 
very  hard  to  call  this  a  fraudulent  fettlement,  it  being  in 
confideration  of  a  marriage  had,  and  of  an  additional  provifion 
of  loel.  and  cannot  be  called  voluntary  againft  a  creditor  lend-^ 
ing  money  13  years  after.  That  the  indorfement  was  plain 
proof  that  lool.  was  paid,  and  tho'  for  the  confideration  of 
100 1.  a  year,  yet  in  niarriage  fettlements  things  arc  not  to 
bfc  conftrued  fo  ftriftly,  there  being  room  for  bounty ;  and 
CHCTf  man  is  bound  to  provide  for  his  wife  and  family.  Befides 
that,  the  cftate  that  moved  from  the  hufband's  mother  (defen- 
dants grandmother)  may  make  him  to  be  confidered,  in  fomc 
Tcfptd,  as  a  purchafor  of  the  limitations  to  her  grand-children.  [  276  3 
Sel.  Chan.  Cafes  in  Ld.  Talbot's  time.  64.  Hill.  1734.  Jones' 
ir.ALirih. 

(O)  Scttlcmenti 
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(O)  Settlements  after  Marriage.     By  Agrtemdi 
be  J  ore  Marriage.     Good  as  to  Creahors  £fr. 


I.    QEttlement  in  purjuance  of  articles  precedent  to  the  marriage 
^  has  net  the  leaft  colour  oi fraud  whereby  a  purchafor  niay 

avoid  it,  and  if  there  had  been  but  a  verbal  agreement  for  fuch  a 

fettlemcnt  it  would  have  ferved  the  turn.  vent.   194.  Pafch. 

24  Car.  2.  B.  R.  Sir  Ralph  Bove/s  Cafe. 
The  rcecu.  2.  A.  on  the  marriage  of  M.  his  daughter  to  B.  agrees  to 
cor  of  the  give  500/.  portion  and  B.  gives  3000/.  bond  to  A.  to  fettle  1500/. 
^^^^  on  i^«  and  her  heirs  in  money,  lands,  or  othcrwife  within  a 
againft  the  month,  but  died  without  fettling  it.  300/.  of  the  500/.  wasotdj 
wifeataJ-  paid,  and  the  other  200 1.  was  lodged  in  M*8  lawyers  hands; 
»  te^  huf-  j^^gn^cnt  was  had  upon  the  3000 1.  bond  and  was  pleaded  in 
land ;  del  bar  of  Other  debts,  and  decreed  accordingly  that  (he  be  firft 
creed  that  fatisfied  her  1500/.  out  of  tlic  eftate  of  B.  2  Ch«  R,  10 j. 
^A^  ^  26  Car.  2.  Hodkin  v.  Blackman. 

para  pnor 

to  odier  debet,  but  the  adminiftratrix  to  difcorer  aflcts  and  aoctNint,  and  dut  money  put  of  the 
portion  remaining  in  a  truitee's  hands  be  brought  into  the  account*  and  that  aiTets  remaifiia^  after 
the  1500 1.  paid  fl^all  pt  to  faiisfy  other  debts.     Fin.  R.  232.  Trio.  27  Car.  1.  S.  C. 

3.  A.  indebted  700  /.  agrees  on  marriage  to  fettle  its  lands  of 
100/.  per  ann,  on  himfelf  for  life,  then  to  the  wife  for  her 
jointure,  remainder  upon  the  iflue  in  tail ;  the  lands  were  de- 
creed to  be  fold  to  pay  the  700  /.  and  the  furplus  of  the  money 
to  be  laid  out  and  fettled  on  the  wife  and  the  iifue,  without  any 
provifion  for  the  hufband  ;  but  reverfed  by  Ld.  North.  Vcm. 
203.  Mich.  1683.  Carpenter  v.  fiennct. 


(P)  Marriage  Agreements  unperformed.     Decretd* 


ccafe       I.  Ti^Arriagc  agreement  (after  a  trial  at  law)  was  decreed  to 
er^Miecd  ^  ^^^^  h^^'     ^  Chan.  Rep.  92.  25  Car.  2.  Harmer  t. 


Tht 

was, 

fither  agreed 

Co  give  an 

aiUliiior.al  portion,  the  marriage  is  had*  and  then  ^tfatbfr  pretendt  the  marriage  h/m  egs:nfi  i" 

fofjf^ttf  and  dies,  and  leaves  his  eftate  to  a  nephew  ;  yet  the  agreement  «ras  decreed.  1  Ch.  R.  9-- 

Harmer  v.  Brook Fia.  R.  ib^.  Mich.  16  Car.  a.  S.  C. 


Brook. 


Abr.  Eq.  2.  The  baron  before  marriage  articled  tuiii  the  feme  to  makes 

pi!  t!  ^"  fettlement  of  certain  lands  before  the  marriage  fhould  he  fdennusti 
upon  him  and  her  (the  now  plaintiff)  and  the  heirs  of  bis  body  by  thi 
plaintiff.  But  they  intermarried  b^ore  the  fettlement  made  \  then 
the  baron  died  ;.and  on  a  bill  by  the  widow  for  an  execution  of 
the  articles,  it  was  decreed  againil  the  heir  at  law  of  the  baron, 
tho'  objedled  that  marrying  before  the  execution  of  the  fettle- 
ment was  a  waiver  of  the  articles  and  the  benefit  of  them,  and 

(he  beuig  the  only  party  with  whom  they  were  made,  her 
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toaniage  with  the  odicr  party  before  performance  was  a  releafe 
in  law.  2  Vent.  343.  Mich,  30  Car.  a.  Haymer  ▼.  Haymen 
.  3.  A.  being  tenant  in  tail  with  power  to  make  a  jointure,  in 
confideration  of  3000  /.  paid,  covenants  to  fettle  300  /.  per  ann. 
hut  no  particular  lands  mentioned,  out  of  which  the  300  /.  per 
ann.  (hould  be  made  up;  afterwards  A.  dies,  no  fettlement 
made,  fo  that  A*  executed  not  its  power ;  the  queftion  was  if  A. 
^ng  before  any  execution^  the  Court  fhould  decree  it  ?  Lord 
Chancellor  inclined  ftrongly  for  the  widow  in  regard  of  the 
confideration,  and  becaufe  A.  had  power  by  the  will  to  have  [  277  ] 
done  it  See  2  Chan.  Cafes  28,  29.  Pafch.  32  Car.  2.  and 
Pafch^4.  87.  Hele  v.  Hclc. 

4.  TTG.  in'  1653,  being  feifed  of  certain  lands  in  fee  of  the 
Talue  of  14/.  per  ann.  and  there  being  a  marriage  in  treaty 
between  the  plaintiff  (the  brother  of  T.)  and  A.  W.  he  the  faid 
T.  did  make  a  writing  fealed  and  delivered  by  him,  which  was 
to  this  purpofe,  viz.  That  if  the  marriage  takes  effeB  between  my 
brother  and  A.  W.  Jhe  being  worth  160/.  I  do  promtfe^  that  if  I 
die  without  ijfue^  to  give  my  lands  in  ^c,  to  my  brother  and  his 
beirSf  or  to  leave  him  80  /.  in  money,  and  for  the  true  performance 
of  this,  I  bind' myfelf,  ray  heirs,  executors  and  adminiftrators. 
After  which  the  brother  (the  now  plaintiff)  and  the  faid  A.  W. 
did  intermarry,  and  (he  was  worth  160/.  but  T.  G,  did  afterwards 
^rry  and^  having  no  ifTue,  he  did  fettle  the  lands  upon  his  wife 
for  life^  the  remainder  to  his  own  right  heirs  (this  was  a  jointure 
fettled  before  marriage)^  and  did  aftewards  devife  the  land  to  her 
m  fee,  and  died  without  iffue  \  his  wife  afterwards  devifed  it  to 
the  defendant's  wife  in  fee ;  and  now  the  plaintiff  exhibited  his 
bill  to  have  the  land  conveyed  according  to  the  agreement  above. 
But  for  the  defendants  it  was  much  infifted  upon,  that  this 
being  to  fettle  the  lands,  in  cafe  T.  ihould  die  without  iffue,  it 
fiiould  not  be  regarded  in  this  Court ;  for  the  execution  of  a 
truft  of  a  remainder,  or  reverfion  in  fee  upon  an  eftate  tail,  (hall 
not  be  compelled,  becaufe  it  is  fubject  to  be  deftroyed  by  the 
tenant 'in  tail,  as  here  T.  might  have  done  in  cafe  he  had  made 
a  fettlement  according  to  the  import  of  that  writing,  who  there- 
fore could  not  have  been  compelled  himfelf  to  have  executed 
this  agreement ;  but  the  Lord  Chancellor  Finch  decreed  the 
land  for  the  plaintiff,  becaufe  it  was  proved  that  the  marriage 
with  the  plaintiff's  wife  was  in  expectation  of  the  performance 
of  this  agreement ;  and  he  was  obliged  to  have  left  the  land  to 
the  plaintiff  if  he  had  no  ifTue.  2  Vent.  353.  Mich.  33  Car.  2. 
Goylmcr  v.  Faddiflon. 

5.  Agreement  on  marriage  was  to  fettle  ^o^Lperann.  join- 
ture J  lands  were  fettled  but  they  were  worth  only  400  /.  per  ann. 
Decreed  per  Jeffries  C.  to  make  up  the  lands  500/.  per  ann. 
and  this  on  the  evidence  of  the  father  and  uncle,  that  when 
the  hufband  propofed  the  treaty  of  marriage  he  ofFer'd  to  fettle 
500 1.  per  ann.  and  after  took  notice  that  the  jointure  fettled  was 
f^i  of  that  valuci  and  talked  of  making  ic  up  fo  much  -,  but  no 

covenant 
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covenant  or  agreement  was  proved,  whereby  he  bound  himfdf 
to  make  a  jointure  of  that  value,  and  the  portion  was  not  equin* 
lent ;  but  the  hujhand  wcls  trufied  to  draw  the  fettkment.  Vera* 
17.  Mich.  1681.  Benfonv.  Bellafis. 

6.  A.  on  his  marriage  with  D.  for  the  fettling  a  jointure  on 
the  faid  D.  in  full  of  all  jointures,  dowers,  and  thirds,  which 
flie  might  claim  out  of  his  real  and  perfonal  eftate,  conveyed 
lands  to  the  ufe  of  himfelf  for  life,  and  after  to  the  faid  D.  for 
life  in  full  of  all  jointures  bic.  with  this  prowfo^  that  if  fie  claim 
any  part  giTthe  perfonal  eftate  by  the  cuftom  of  the  province  of 
Tork,  tben  the  ejtate  to  be  to  other  ufes  \  {he  is  bound  by  the  faid 
fettlement,  and  ought  not  to  claim  any  part  of  the  perfonal 
eftate ;  per  Finch  Lord  .Chancellor ;  reverft  by  Lord  North ; 
but  confirmed  by  Jeffries  Lord  Chancellor.  2  Chan.  Rep.  252^ 
34  Car.  2.  Benfon  v.  Bellafis. 

.7.  A.  covenants  on  marriage  of  B.  his  eldeft  fon  to  the 
daughter  of  J.  S.  with  whom  40001.  was  to  be  paid  to  A.  as  a 
portion,  to  fettle  lands  on  B.  and  his  wife  for  their  lives,  with 
remainder  to  the  firft  &c.  fon  in  tail  male  fucceffively,  remain* 
der  in  fee  to  the  fon.  A.  brings  a  bill  to  be  relieved  againft  the 
articles  as  gained  hjfurprife^  and  that  it  tvas  intended  to  limit  the 
remainder  to  C.  a  fecond  fon  of  A.  on  failure  of  iflue  male  of  B. 
and  charged  only  with  portions  for  daughters,  and  prayed  the 
Court  to  dire£l  the  fettlement  to  be  made  fo  ^  fed  non  allocatur, 
per  Ld.  North.  Vern.  R.  320.  Fafch.  1685.  Seymour  v. 
Fotherly. 
The  prac-         8.  A.  On  marriage  of  B.  his  fon  covenants  to  fettle  lands  to  the 

tiw!  ^New  ^^^  °^  ^'  ^^^  ^*f^>  -^^^  ^^  ^^  ^^^^  ^^^  ^*f^>  remainder  to  the 

r    278   1  ^^^^^  ^^^^  of  the  body  of  B.^^A.  dies  and  makes  B.  executor, 

Abr.  Equ.     B.  dies  and  makes  a  fecond  wife  executrix ;  grandfon  brings  a 

Cafe*  395.    bill  to  have  fatisfa£tion  of  the  executrix  on  the  covenant,  or 

•^'       '  that  he  might  fue  it  in  the  truftecs  names  •,  but  the  bill  was 

difmifled,  the  plaintiff's  father  being  tenant  in  tail,  and  msghi 

lave  barred  the  plaintiff  if  a  fettlement  had  been  made,  Vcm.  480. 

Mich.  1687.  Sir  William  Cann  v.  Lady  Cann. 

9.  The  father  on  a  treaty  of  marriage  between  B.  and  M.  his 
daughter  articles  with  B.  to  give  M.  3000I.  and  B.  was  to  make 
a  fettlement.  The  father  makes  his  will  in  the  interim  and  Jr- 
vifes  all  his  efate  to  truftees  to  the  ufe  ^  bis  daughter  for  life,  rt" 
mainder  over. — ^B.  having  notice  of  this  will,  marries  M.  and 
makes  a  fettlement -purfuant  to  the  articles  tvith  the  father  i  per 
Ld.  C.  Cowper  B.  is  intitled  to  the  3000I.  tho*  he  had  notice  of 
the  will.  2  Vern.  660.  Trin.  17 10.  TraflFord  and  Ux.  v.  Sir 
R.  Aihton. 

10.  The  hu(bzndgave  bond  to  the  wife's  father  before  marriage 
to  fettle  certain  copyhold  lands ;  and  upon  a  bill  to  compel  as  urren- 
der,  the  fame  was  decreed,  and  in  a  ftri£ler  manner  than  the 
bond  fpecified,  and  that  till  the  furrender  the  lands  fliould  be 
held  and  enjoyed  according  to  the  ufes.  G.  Ec^u.  R.  114* 
Pafch.  X  Geo.  i .  Nandike  v.  Wilkes* 

II.  A» 


tl.  A.  by  marriage  articles  covenanted  to  fiitU  the  manor  of  Dale 
on  his  intended  wifej  or  to  leave  ler  looo/.  luithin  three  months 
after  his  death.  By  this  agreement  A.  has  all  his  life-time  to 
do  the  one  or  the  other,  and  the  wife  cannot  compel  him  to  do 
either ;  nor  can  (he  by  bill,  or  otherwife  compel  him  to  ^v€ 
Juriber^  or  \)ttXj^t  fecurity  for  payment  of  this  lOOoL  For  ffae  had 
the  fecurity,  which  ihe  at  firll  agreed  to  take«  and  the  Court 
cannot  better  it  againjl  her  o^un  agreement.  See  Wms's  Rep. 
460J  461.  Tria.  17 18.  Bofvil  v.  Brander. 

12.  A.  had  M.  a  daughter  but  no  prefent  eftate  or  certainty 
of  any  future  one,  and  was  highly  under  his  father's  difpleafure^ 
vhofe  eldeft  fon  he  was,  and  who  had  a  very  confiderable  eftate. 

A.  incouraged  B.  to  court  M.  and  before  marriage  gave  a  bond  t& 

B,  rfgoooL  penalty  reciting  the  intended  marriage^  and  As  agree^* 
nunt  to  ajfure  one  third  part  afallfuch  real  ejiate  asjbould  come  ta 
him  on  his/ather^s  deceaje  to  o.for  life^  remainder  to  M,  fir  lifiy 
remainder  to  the  heirs  of  the  body  of  M,  by  the  faid  B,  remainder 
to  the  right  heirs  <f  A.  and  the  condition  was  to  do  it  within 
three  months  after  his  father  s  death.  Soon  after  the  father  died 
inteftatCy  by  which  a  great  real  eftate  came  to  A*  Lord  C. 
Macclesfield  decreed  an  execution  of  the  agreement,  and  would 
not  admit  the  payment  of  the  5000  h  penalty  as  a  fatisfad^ion,. 
but  varied  the  limitations^  directing  that  they  ihould  be  to  B.  and 
M.  for  their  lives,  remainder  to  their  firft  &c.  fon  in  tail  male, 
remainder  to  their  daughters  in  tail  general,  remainder  to  A. 
in  fee,  and  that  A.  account  for  the  mefne  profits  from  the  end  of 
three  months  afier  the  father's  deaths  and  be  examined  upon  inter- 
rogatories touching  the  real  and  perfonal  eftate,  and  to  produce 
^l  books,  papers,  and  writings  upon  oath,  and  pay  cojls.  2  Wms'a 
Rep.  191.  Mich.  1723-  Hobfon  v.  Trevor. 

(Q^)  Agreements  unperformed,  decreed  after  the 

Death  ofHujband  or  Wife. 

X.  "D    Covenants  to  levy  a  fine  to  P.  of  lands  given  in  marriage  Tf^g  ^rigU 

•  with  his  daughter  at  a  day  \  by  negligence  of  payment  nal  is  fo, 

the  daughter  being  dead,  P.  pafled  away  the  land  to  purchafors,  Q:i«»^f  ^h® 

hut  B.  was  ordered  to  an  eftate  of  100  marks.    Toth.  109,  no.  °^^*"*"8' 
cites  Hill.  1 5  Jac. 

2.  By  marriage  articles  the  huftjand  agreed  to  fettle  a  leafe-  And  tho» 

hold  on  the  wife,  which  he  did,  and  was  to  have  1000/.  which  J^^ea^^ff"* 

was  to  be  laid  out  in  land,  and  fettled  on  them  and  the  iftue,  andtiie  huf' 

Jrcmainder  in  fee  to  the  hufband ;  the  agreement  was  decreed  to  [   279   ] 

be  performed  by  the  father  of  the  wife  as  to  the  payment  of  her  k»nd  *>«>ng 

portion,  tho*  the  v>ife  is  dead  without  ijfue.     Fin.  R.  244.  Hill,  ^^^^f  5" 

ti  f>  "Tfc  r>t     \  equal  lum 

28  Lar.  2.  Bacon  v.  Clerk.  to  the  por. 

tion  to  be 
laid  ovC  in  land  and  fettled  on  the  hufband  and  wife  in  tail,  and  nothing  faid  of  the  fee;  the  w^olf 
QiQe/  was  decreed  to  tbt  lieir  of  the  hulbaad.    2  Vemt  iQ.  Patch.  1687.  Knight  r.  Atkins. 

3.  A. 


^79  iS$&tti&St. 

3*  A.  the  father  on  the  marriage  of  B.  his  fon  with  M.  articldl 
with  C.  the  father  of  M.  in  confideration  of  6000/.  to  be  charged 
en  lands ^  being  the  portion  oilA.fuch  particular  lands Jbwld  he 
fettled  an  M.  in  jointure f  and  on  the  iflue  of  the  marriage.  After 
the  marriage  M.  died  without  ijfue^  and  her  portion  not  paid, 
and  the  lands  not  fettled  to  fecure  the  6000 1.  nor  was  the  jointure 
made  or  could  ble  made  had  M.  been  ftill  living,  becaufe  A.  had 
Ufahled  himfelfto  make  the  jointure  by  having  conveyed  anvaypart  ef 
the  landsf  fo  that  C.  thought  himfelf  not  bound  to  pay  the  66ooi. 
Decreed  the  6000 1.  with  intereft,  or  in  default,  the  lands  agreed 
by  the  articles  to  (land  as  a  fecurity  for  the  payment  diereof,  to 
be  poflefled  by  the  plainti£F  till  paid,  and  the  difability  of  A,  wu 
fwt  B.  the  plaintijf*sfaultf  becaufe  A,  had  given  fecurity,  that  it 
fliould  be  done  if  M.  had  lived.  Fin.  R.  261.  Trin.  28  Car.  2. 
HoUis  V.  Carr  and  Temple  8c  al. 

4.  A.  on  the  marriage  of  B.  his  fon  with  M.  an  orphan  of  the 
city  of  London  conveyed  lands  ^c,  to  the  ufe  of  B,  fir  life^  ft* 
mainder  to  M.for  I'fefor  her  provifion,  remainder  to  thefirH  ^<* 
fon  in  tail  fsfc.  But  afterwards,  before  the  marriage,  Ai.  being 
a  city  orphan  A.  and  B.  applied  to  the  Court  of  Aldermen  fir  a  licence, 
and  thereupon  an  entry  was  made  of  their  confent,  provided  At 
common  ferfeant  approve  of  the  fettlement^  which  A*  engaged  to  make 
fatisfaBory  if  it  were  notfo  already,  and  B*  being  required  engaged 
to  take  up  his  fireedom  within  a  year,  and  A.  ingaged  that  B. 
iho)ild  do  fo.  The  marriage  took  effedl  and  many  years  after  B. 
died  leaving  M.  his  widow  and  (everal  children.  Ix>rd  C.  Mac- 
clesfield decreed  the  perfonal  eftate  of  B.  to  be  liable  to  the 
cuftom  of  London,  and  that  he  (hould  be  taken  as  a  freeman  of 
London,  he  having  for  a  valuable  confideration  agreed  to  be- 
come fuch ;  and  he  held  that  the  agreeing  to  take  up  the  freedom 
of  the  city,  was  the  fame  as  if  he  had  agreed  that  his  perfonal 
eftate  at  his  death  (hould  go  according  to  the  cuftom  }  and  that 
fuch  agreement  being  entered  among  the  other  proceedings  and 
orders  of  the  Court  of  Aldermen  is  become  matter  of  record,  at 
much  as  a  fine  would  be  if  levied  there,  and  this  (hall  be  deemed 
as  part  of  the  marriage  agreement,  and  which  could  not  be 
waved,  or  releafed  without  breach  of  truft  by  the  Court  of  Al- 
dermen at  whofe  inftance  as  (political)  guardians  of  the  infant  it 
wa3  made.  Wms*s  Rep.  710.  to  722.  Trin.  172 1.  25  Augull, 
Frederick  v.  Frederick. 


(R)  Agreements  unperformed.     Decreed  after  tbc 

Death  of  both. 

I.    A  Settlement  covenanted  by  marriage  anicles  to  be  made 

^^  by  the  great  grandfather  on  the  grandfather,  who  after 

died  leavmg  ifTue,  was  decreed  to  be  made  accordingly  en  iba 

ijjite  and  the  widow  fir  her  Jointure.    3  Ch«  R.   29-   Mich. 

21  Car.  2. 


21  Car.  a.Ndrcliff  v.Worfclcy, And  the  great  grandfather 

having  conveyed  away  the  land,  another  bill  was  brought  by  the 
facfaer  (the  ilTue)  againft  the  great  grandfather  and  his  fecond 
fon  Johni  and  i8  February  1651.  it  was  decreed  that  the  con- 
reyance  be  made  according  to  the  covenant  and  that  they  (hould 
account/or  the  profits  to  the  hiiier.     Ibid.  30. 

2*  A.  on  marriage  of  B.  his  fon  with  C.  covenants  for  him-  [   280  j 
fclf  executors  and  adminiftrators,  but  omits  (heirs). /<?y^//^  150/.  Mich.  1682. 
per  am.  lands  on  J9.  and  C.  and  the  ijfueofthe  marriage,  but  dies  ^^fj^^/^* 
before  fettlement  made  ;  B.  enters  on  the  lands  as  heir  and  C;  Girling  v. 
being  dead  marries  D.  and  fettled  part  of  the  lands  on  Z).  his  Lee. 
fecond  vjife,  and  devifed  the  refidue  to  his  fon  by  the  fecond 
wife  charged  with  portions  for  younger  children.  Bill  is  brought 
by  the  fon  of  the  firft  marriage  to  have  150/.  per  ann.  of  the 
lands  whereof  A.  died  feifed^  fettled  according  to  the  articles. 
Per  Ld.  Wright  tho'  no  lands  particularly  lifere  nientUned,  yet  he 
thought  the  covenant  a  lien  on  the  land  whereof  A.  died  feifed^ 
unlets  he  had  puifchafed  and  fettled  other  lands  within  the  time 
limited  and  which  were  not  fettled  on  thp  fecond  wife,  who 
came  in  as  a  purchafor  without  notice;  2  Vem.  48a*  Hill.  1 704, 
Roundell  v.  Breary^ 

(S)  Agreements*     Decreed,     ttoiv.     Where  there 

is  a  Failure  on  one  Side. 

'*  A  ^^^^^^^  ^^  London  agreed  to  fettle  Ms  wif^s  portion  and 
bis  own  ejiate  on  her  and  her  children.  The  father  of 
the  wife  refufed  to  pay  the  portion,  becaufe  he  had  another  wife 
then  living,  who  by  the  cuftom  of  London  would  have  a  fliarc  in 
"is  cftatci  Decreed  that  the  wife's  portion  and  his  own  eftate 
fcall  be  fettled  fo  that  his  firft  wife  have  no  benefit  thereof.  Fin* 
R<  429*  Mich.  31  Car.  a.  Butler  v.  Harrifon  and  Lamb. 

2.  A.  on  marriage  of  B.  his  fon  with  C.  a  widow  covenants  Niafter  of 
w  confideraiion  of  2600  L  to  fettle  fuch  lands.   1000/.  of  the  money  ^^^'^^ 
mid  not  he  bad,  being  fettled  on  the  former  marriage,  fo  that  it  could  dwr^ 
wuft  cOBie  to  her  iffud  upon  any  other  marriage.     A.  refufed  to  <mly  a  fro* 
f^le.    M^fter  of  the  Rolls  decreed  the  articles  to  be  perforih'd  f^lionabU 
within  fix  moiiths,  or  delivered  up  to  be  cancelled-     Oil  appeal  for  thT" 
Ld.  Keeper  held,  that  A.  could  not  be  compelled  to  fettle  with-  1600I.  or 
otit  the  portion ;  but  that  B.  the  fon  was  bound  fo  pay  it,  being  i«l|'«  for  ^^ 
*  party,  to  the  articles,  as  well  as  bound  by  the  wife's  covenant  paiTi'ithia 
«^nilcloIc  to  pay  2600/.  and  decreed  B.  to  make  good  the  1000/.  fix  months. 
a  Vcnii  448^  Mich*  1 703.  Baficerville  V.  Bafcerville  and  Gore.     ^han.  Prec 

1 87*  Hill. 
1701.  S.  C. 

3.  A  ^eme*beingpofIefied  of  %ooli  her  hujhand  before  marriage  [Itfeem«bf 
ft^fenanted  to  join  fo  much  to  her  200  /.  as  would  purchafe  30/..^  Stion^ftSi 
year^  to  he  fettled  on  them  two  and  the  heirs  of  their  bodies,  remain-^  cafe,  and  Av 
^  to  the  bujband  in  fee.     And  until  the  fettlement  made,  the  200/.  remark  m 

Vol.  XV*  A  a  /p 


It  by  the  fy  ^e  taken  as  part  of  her  feparate  ejiate ;  and  if  nofettUment  he  mail 
cited  k(vLtO  ^'^'^S  ^^  hufhanfs  life^  and fbe  fiouli furvive^  then  to  remmn  t$ 
that  this  ber :  but  if  he  furvtved^  then  to  go  to  her  brothers  andffters.  The 
cafe  not  only  marriage  took  effeft  in  1688.     They  ha<l  ifiuea  daughter*    In 

the  mhTof  ^  7  ^ '  >  *^^  ^^^^  ^^^^  living  the  hufbandy  no  purchafc  having  been 
the  hck,  but  made.  The  daughter  brought  a  bill  againft  her  mother's  brother 
likewife  and  filler,  and  the  money  was  decreed  to  her,  tho'  it  had  not  been 
noUofc  Sut  ^^^^  ^^^  within  the  tinie  provided  by  the  articles,  the  Court  loot- 
right  thro»  ing  upon  the  purchafe  as  compleated.  Cited  Arg.  Sel.  Chan, 
anyacci-  Cafes  in  Ld.  Talbot's  time,  83.  as  decreed  13  July  171 3.  Ken-i 
t:n;!4"he    tifh  V.  Nevman. 

execution  of  agreements  within  the  tirpe  prefix'd  that  a  time  was  limited  for  making  the  purchafcy 
and  alfo  that  the  huiband  was  dcid  ai  the  time  oflhe  bill  died  by  the  diughter,  tho*  the  fame  be 
■ot  fo  ftated.  j 


[  281  ]  (T)  Agreements  decreed.     How.     Where  there  is 

a  JValver  of  a  former  Agreeinent. 

1.  A  Marriage  agreement  was  under  hand  and  feal^  whereby 
'^^  the  woman's  debts  which  were  300  L  were  to  fee  paid 
by  the  intended  hufband,  and  flie  was  to  have  the  power  to  dil- 
pofe  of  200  /.  by  will ;  and  (lie  agreed  to  fettle  her  eflate  (being  a 
leafe  for  three  lives)  on  the  tnan  and  his  heirsj  in.cafefhedscdwth' 
otitiffiie.  But  afterwards,  before  the  marriage y  Jhc  refufedto  marry 
untefs  the  deed  ivas  delivered  bach.  Whereupon  a  writing  was  de- 
livered back,  but  not  the  fettlemcnt,  and  the  huiband  told  the 
perfon  that  die  woman  ihould  have  any  thing  fo  fhe  would 
marry  him.  They  marry'd,  and  the  wife  died  without  iffuc. 
Upon  this  waiver  of  the  agreement^  tho'  the  deed  was  not  caih- 
ceiled,  the  ellate  was  decreed  to  the  heir  at  law  of  the  wifc. 
againil  the  hufband*  %  Chan.  Cafes  40.  Hill.  32  &  33  Car.  2.. 
Balcb.  V.  Tucker. 


(U)  Agreements  unperformed.    IFhat  Ihall  be  faiA- 

a  ScUisfadiion. 

I«  A  On  the  marriage  of  B.  his  fon  with  M.  fettled  fome 
"^^^  lands,  and  covenanted  to  purchafe  and  fettle  other  lands  of 
the  value  of  ^oL  a  year  to  the  ufe  of  B/for  life^  renvainder  to  3i. 
for  I  fey  remainder  to  the  heirs  nirJe  of  the  body  ofB-^A.  died,  leav- 
ing a  conGderable  perfonal  eftate,  and  made  B.  executor  (the 
50  /.  a  year  lands  not  being  purchafed.)  B.  levied  a  fine,  and 
thereby  barred  the  entail  or  the  fettled  lands.  3f .  died  Uavmg 
iffue  C,  a  fon^  and  afterwards  -ff.  married  N,  afecond  vn/e^  if 
whom  he  had  iffne  D.  a  fon^  and  B.  devifed  his  eflate  to  D.  mmt' 
made  N.  executrix^  and  gave  C.  200  /.  a  year  annuity  for  life  on 

conottkn 


Condition  to  releafehis  executrix  of  all  demands,  C.  brought  a 
biii  againft  N.  praying  fatisfa£lion  of  the  covenant,  or  that  he 
hiight  fuc  it  in  tixe  truftecs  names.  But  it  was  inHftedi  that 
this  was  a  covetltint  broken  in  the  time  of  B.  who  was  thereby  in- 
titled  to  the  damages  thereon,  and  that  C's  bill  was,  that  jB.  as 
executor  bgd  retained  a  fatixfaBion  for  ihe  nonperformance  out  of  * 
A^s  perfonaf  eflate.  And  becaufe  B.  as  tenant  in  tail  (had  the 
.  fettlement  beeri  slftually  made)  might  have  barfed  the  eftate  the  ' 

next  dajr,   Ld.  Chancellor  difmifled  that  part  of  the  bilL   Mich. 
1687.  Vern.  480.  Canti  (Sir  William)  v*  Cann. 

2.  Articles  on  marriage  to  make  fuch  a  fettlement  on  the 
i«rifc  was  decreed  after  the  hufband's  death  to  be  performed, 
tho'  the  hujband  made  a  better  provifion  fot  her  than  if  he  had 
pcrfotm'd  die  covenants  in  the  marriage  indenture.  Fin.  R; 
388.  Tr.  30  Car.  2.  Marlow  v.  Maxie,  Chaplin  &  ah 

3.  A.  on  marriage  covenants  to  pur  chafe  and  f title  lands  of  ^-  ^'  «^^ 
too/,  per  ann:  on  his  wife  for  a  jointure,  and  tp  the  firft  &c.  Wms^sRep. 

fons  in  tail,  tic  pnrchafes^  bui  doer  not  fettle^  tind  he  dying,  the  615. 1 

lands  defcend  to  the  fon;     Son  brings  bill  for  performance.  Wmi'sRej. 
Per  h^.  Cowper;  the  hnds  dcfcended  ought  to  be  deerrlcd  a  l!i*\^m. 
/fdisfaBion  of  the  ccL^eHant^  and  decreed  accotdingly.  '  i  Vern.  7^10.  Arg.  in 
SS^.  Tr.  1706.  Wilcockd  and  Wilcqcks.  g^^^f^J^of^ 

4.  Ai  covenants  to  leave  his  koife  650/.  A.  dies  inteftate  leav-  widnwi*. 
ing  a6oo7.   perfdnal  eftate;   per  Mafter  of , the  Rolls,  fhe  is 

well  fatirfy'd  her  650/.  by  ha^ring  a  moiety  of  the  2060/.  by  the 
ftatutc  of,  diftribiitions,  and  fhe  fliall  not  come  in  firft  as  i 
creditor  for  650 /..and  alfo  for  a  moiety  of  the  furplus.  2  Vern,' 
709.  Hill.  17 15-  Blandy  v.  Widmore. 

^  5.  A;  oil  niarriage  with  B*  covenavis  in  confideration.of  mar-  [   262   J 
^agc,  and  of  his  afleftion  to  his  intciided  wife,  *  ibithin  two  Abr.  JEqu. 
jears  to  convey  to  truftees  and  their  hcirsi  as  counfel  fiiatll  advifc,  P*c*-1^*a 
all  his  lands y  to  the  ufe  of  hhnfelf  for  life  without  impeachmetit  of  ^^  requeft 
w^,  then  to  his  imfejrr  life^  and  after  her  deccafe,  to  the  ule  oi  his  truf- 
rf  the  heirs  iHdle  of  the  f aid  A.  on  the  body  of  the  f aid  wife  to  be  ^^-  ^"?*  ^Uj*: 
ptteHy  and  to  the  heirs  male  of  fuch  heirs  male  lawfully  iflulng,  ,,4.  $.  c. 
remainder  to  the    rij^ht  heirs  of  A.  and  in   the    mean  time  —And  the 
(«wnanted  to  fland  feifed  of  the  premifes  XXifuch  ufes  as  are  therein  truftccsdied 
before  declared.     They  had  feveral  fons  and  daughters,  and  ^^k^ng  any 
afterwards  A.  levfdafine  of  the  premiffes  to  bar  the  eldefl  fin,   requeft. 
A.  and  his  wife  both  died,  no  further  fettlement  was  made  l^'i?*  I/^'T 
purfiiant  to  the  raarriafge  articles.     Decreed  that  the  eldeft  fon  R^p.  ^^^ 
^8  not  barred  by  the  fine^  and  that  the  articles  fhould  be   to  6^4. 
caTry*d  iifto  execution,  and  the  covenant  to  ftand  fcifed  was  not  f*'*!,^^*®* 
a  fiual  fettlement,  and  that  A.  wd's  to  be  only  tenant  for  life  as   j^d 
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appears  by  the  words  (without  impeachment  of  waft)  and  the  afrerwardt 
sEmitation  (to  the  heirs  male  of  fuch  heirs  male) ;  and  that   jf^^*^ 
[fto'  a  much  greater  eftate  defcended  to  the  eldeft  fon  as  heir  at  jXd». 

^f  it  {ho\M  not  he  deemed  a  fatisfafiionj    9  Mod*   161.   I7I9. 

Dom.  ProC.  Trevor  v.  Tfevor. 

6*  On  a  treaty  of  marriage  the  father  agreed  to  give  &i$ 
fdatoghter  3000/4  rot  t^efore  the  marriage  ^t  father  died  leaving 

A  a  a  AwU 


a  tvill  and  2000  A  legacy  to  his  daughter.   Afterwards  they  marry* 
The  hujband  receives  the  2000/.  legacy.    He  cannot  oblige  die 
executor  to  pay  the  other  looo/.  as  upon  the  marriage  agreement 
after  he  has  accepted  of  the  2000/.  as  a  legacy^  but  (hould  ra- 
ther have  fued  for  the  3000  L  on  the  agreement.    9  Mod.  3. 
Pafch.  8  Geo.  i.   AylofFv.  Tracy, 
irote  the  * "        ?'  "^  "^^'^  ^^  marriage  gave  a  hond  either  tofittU  looL  a  jear 
19  faid,  that    iinthinfour  months  on  his  wife  for  life,  or  that  his  heirSy  executon 
this  decree     ^c^Jbould  pay  her  2060/.  in  four  months  after  his  death.  He  midf 

^"a**a?te  ^^^  ^^"»  ^"^  ^'f^A  ^"^^^  of  SSL  a  year  to  his  loving  wife  and  ber 
the  Lo^  heirs,  and  died  Within  four  months  after  the  nuirriage.  But  die 
Chancellor.  Mafter  of  the  Rolls  held,  that  as  money  and  land  are  things  of  » 
'^•J*'  different  nature,  the  one  fhall  not  be  taken  in  fatisfadion  of  the 

other*  And  he  took  notice  of  the  words  (loving  wife)  which 
are  words  of  afFe£lion  ;  and  faid,  as  to  the  hufband's  eledionto 
make  fuch  fettlement  within  four  months,,  but  dying  widun 
the  time,  tho'  it  expired  afterwards,  yet  where  on  death  of 
teftator  matters  are  for  fome  time  in  confuflon,  nothing  is  more 
ufual  than  for  the  Court  to  enlarge  the  time,  or  to  relieve  againft 
any  lapfc  thereof ;  and  therefore  decreed  the  executors  to  pay 
the  incurring  profits  of  the  100/.  a  year  from  the  death  of  die 
hufband,  and  fettle  upon  her  the  100/.  a  year^  they  not  being 
bourni  to  pay  the  2000/.  to  her  ;  but  the  88  A  a  year  devifed 
(ball  not  be  taken  as  part  of  the  100/.  a  year  agreed  to  be  fet- 
tled- 2  Wms's  Rep.  613.  616.  617.  Trin.  1731.  Eaftwoodv. 
Vinke  and  Styles. 

(W)  Agreements   unperformed.      Decreed^    upon 
what  Evidence^  upon  29  Car.  2.  3. 

I.    nRopofals  in  writing  being  fent  to  the  friends  of  the  woman 

■*     by  an  uncle  of  the  man's,  tho'  no  anfwer  ^vas  retunfi, 

yet  the  man  being  admitted  to  be  a  futtor,  and  the  marriage 

enfuing,  this  in  equity  was  held  to  amount  to  an  agreemeiti 

executed,  and  ought  to  be  performed  on  all  fides.    Fin.  R.  146. 

Mich.  26  Car.  2.  Parker  v.  Serjeant. 

Cafe  on  a  2.  29  Car.  2.  cap.  3. /I  4.  enads,  That/rwif  and  after  the  14 

/flro/^ra-      j^^^^  1 677,   no  aBioH  (ball  he  brought   to  charre  the  defendant » 

JiJeration  rf  any  agreement  or  conjtderation  of  marriage,  unlefs  jucb  agreemem, 

C   283   J  or  fome  note  thereof,  be  in  writing,  and  fg^d  oy  the  party  to  he 

marriage  to    charged  or  fome  other  by  him  muthdris^d. 

pajf  in  his  "^  ' 

life>time>  or  leave  at  bit  dentb  locx)  /.  after  which  promjfe,  and  Befire  the  iefiaSor^s  itmth  thtf^- 
tuteL  of  frauds  was  made^  Per  Cur.  the  ftatute  extends  not  to  this  promife*  but  only  to  fuch  at  ftiwA 
be  madey«r  the  future^  and  it  would  be  very  mifchievous  to  annul  all  promifef  made  bj  parol 

before  that  tintc.     2  Show.  16.  Trin.  ^o  Car.  2.  B.  R.  Helmore'and  Shutcr. Vent.  3J'' 

Giiirore  v.  Shutcr  S.  C. a  Jo.  ic8.  S.  C. 1  Lev.  ii-r. 

.A.  vixwit  a  Utter  (ignifying  his  aiTenc  to  the  marriage  of  his  daughter  with  J.  S.  and  that  he  mwdi 
give  her  i  ;oo/.  and  afterwirds  by  another  Inter  upon  a  further  treaty  he  tvetst  hmchjram  the 
pr'.pofyls  of  his  letter^  and  at  fome  tim?  after  declared  he  would  agree  to  what  was  proposed  in  ^ 
liriV  letter.  I'his  )vas  held  a  fufficient  proimife  in  writing  within  the  39  Car.  a.  of  frauAi  sak 
perjunen,  and  that  the  !ail  decUracton  had  fet  the  terms  in  the  iirft  letter  up  again,  s  Veab  J^I* 
iraich.  35  Car.  ».    Bird  r.  blpil'f. Skin.  142.  Mich.  35  Car.  a.  Aaoo.  feeias  to  be  S.  C. 

3.  Oa 
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3.  On  a  treaty  of  marriage  the  father  of  the  woman  agrees  by  *  Chan.  R. 

tetter  to  a  third  per/on^  to  give  fo  much  with  his  daughter  in  mar-  cj^cd^A^  " 

riage;  this  is  binding  and  out  of  the  ftatute  of  frauds.     Vem.  ch,  Prcc' 

no.  Mich.  1682.  201.  Mich.  1683.  Moor  v«  Hart.'  s^o.  *»  af- 

firmed in 

Ddn.  Prac. ^Buc  where  there  were  afier  treaties  aad  propofals,  and  the  parties  diffcringv  tho 

agreement  broke  off.  The  Court  incUn'd  to  difmifs  the  bill.  2  Vem.  34.  Hill.  1688.  Coke  t. 
Mafcall — Hill.  1690.  the  fame  caufe  came  on  a^ain,  when  it  appear'd  that  the  agreement  had  been 
reduc'd  to  writing,  and  was  read  to  the  parties,  and  that  defendant  propofed  to  meet  another  time 
to  execute,  tho'  it  never  was  done,  but  that  defendant  forwarded  the  match,  and  *  affifted  in  it; 
and  the  plaintiff  offering  to  perform  the  agreement  on  his  part,  decreed  per  commiffioners,  that  the 
agreement  be  perform'd as  it  was  drawn.  2  Vera.  2co.  Coke  v.  Mafcall.  ■  ■  *  S.  P.  in  CaTe  of 
Bawoksv.  Amhukst.  Ch.  Prcc.  ^oi.Pafch.  X715.  and  S.  C.  cited  there. 

4.  Letters  did  pafs  between  A.  and  B.  concerning  the  mar-- 
riage  of  A.'s  fon  with  B.'s  daughter  j  in  one  of  the  letters  B, 
promifed  if  A>  would  marry  his  fin  to  BJs  daughter ^  iQ  give  with 
her  io  A.'sfon  1500/.  worth  of  land,  which  A.  utterly  refufcd, 
and  wrote  that  he  would  no  further  trouble  him  about  that  affair  till 
he  was  in  a  condition  to  give  1500/.  in  ready  money,  Afier^vards 
B.  by  letter  offered  to  make  his  daughter  worth  1500A  in  prefect 
money f  and  to  give  her  500/.  more  at  his  deaths  if  flie  pleafehim^ 
and  promifes  by  word  of  mouth  that  he  will  do  it.  A.'s  fon 
marries  the  daughter,  and  brings  a  bill  againft  B.  for  the  mo* 
ney ;  and  the  queftion  was,  whether  this  was  within  the  ftatute 
of  frauds  and  perjuries ;  for  it  was  objefled^  that  the  letters 
were  by  way  ofpropofal^  and  that  the  treaty  was  at  an  end  by  A.'s 
faying  that  he  would  trouble  himfelf  no  more  &c.  But  Ld. 
North  decreed  it  a  good  promife  within  the  ftatute.  Skin.  142. 
Mich.  35  Car.  2.  Anon. 

5.  A.  by  letter  under  his  hand  promifed  1000/.  with  his  niece, 
but  in  the  fame  letter  diflwaded  her  from  marrying  with  the 

Elaintiff,  yet  was  afterwards  prefent  at  the  marriage  and  gave 
er  in  marriage.  The  Court  would  not  decree  the  payment  of 
the  looo/.  but  left  the  plaintiff  to  recover  it  at  law  if  he  could*, 
2  Vem.  202.  Hill:  1690.  Douglafs  v.  Vincent. 

6.  A.  upon  his  intended  marriage  with  B.  who  had  lands  in  Abr.  Equ, 
fee,  and  monies  out  upon  fecurities,  in  confideration  of  the  faid  Cafes  \t, 
marriage  and  portion  agreed  to  fettle  certain  lands  for  a  jointurci  ^' 

and  gave  a  bofid  for  performance  with  a  fpecial  condition  reciting 
this  aereement.  They  intermarried  and  A.  dy'd  without  mak- 
ing the  jointure,  but  during  his  life  enjoy'd  B.'s  land,  and 
altered  the  fecurities  to  hioifelf.  No  agreement  appeared  be- 
fidcs  the  bond.  Somers  C.  held,  that  this  bond  is  a  fufficient 
evidence  offuch  agreement  in  writing,  and  decreed  the  fettlement 
to  be  made  accordingly,  and  if  defendant  refufed  to  ;lo  it  within 
6  weeks,  then  he  ftiould  pay  cofts.  N.  Ch.  R.  207.  Pafch. 
1692.  Holtham  v.  Ryland. 

7.  A.  by  letter  "writ  by  his  dircikion  faid  he  would  give  1500/. 

Jortion  with  his  daughter. — A.  was  privy  to  the  marriage  after 
ad,  and  feem*d  to  approve  thereof.     Daughter  dies,  baron  ad- 
imnifters.<— A.  was  decreed  to  pay  the  1500/.  as  his  daughter's 

A  a  3  portioa. 
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portion  in  marriage  with  the  plalntiflv  and  thi^  decree  siffirmedm 

I)om.  Proc.  2  Vcrn.  322.  Mich.  1694.   Wankford  v.  Fothcrly. 

£   284   ]       8.  On  a  treaty  of  marriage  between  A.  and  B/s  daughter  an 

^*  ^1  ,*^*^*^  agreement  in  writing  was  made  and  fign'd  by  A.  and  deliYcrcd  to 

ciJwpcrCh.  ^'  ^Q  ^^  fign*d  by  hini,  but  not  done ;  and  his  objcftions  not 

Prcc  440.    being  to  any  material  part  of  thp  agreement,  h\it  permitting  the 

courtpip^  and  the  marriage  taking  effeft,  and  not  declaring  his 

diflike  till  alk'd  for  payment  of  the  portion,  and  permitting  die 

young  couple  to  live  with  him  the  Mailer  of  the  Rolls  decreed 

the  agreement  and  payment  of  the  portion.     2  Vern.  373.  Hill. 

\6^t).   Halfpenny  v.  Ballet. 

9.  llie  defendant's  fon  made  bis  addrejfes  io  the  pfaintiPs 
daughter^  and  the  plaintiff  defiring  to  know  what   the  father 
could  fettle  on  him,  he  told  him  that  bis  father  had  an  eft;|te  of 
60  /.  per  annum,  that  he  was  in  a  good  trade  and  would  take 
him  in  partner ;  and  faid  he  would  fatisfy  him  more  particu- 
\        '         larly  by  going  to  his  father,  who  lived  at  fome  diftance  off} 
ajid  accordingly  went,  and  on   his  return  told  him,  that  he 
Hvould  fettle  the  eft  at  eon  him,  and  take  him  in  partner  ;  upon  which 
the  piaintiff^  agreed  to  fettle  a  leafehold  eft  ate  on  him  of  7.  ^r  300L 
per  snnumy  but  deGred  the  fon  to  acquaint  his  father  of  it  ij  let^^ 
tery  who  did,  and  the  father  in  his  anfwer  e>.preffed  his  good^iiing 
of  the  match,  and  faid,  he  would  comply  with  every  thing  he  tcld 
his  fon.     On  the  marriage  day  the  woman  fell  fick  of  the  fmall- 
pox,  and  the  fame  day  the  Jon  M'-ent  to  his  father's,  where  he  fell 
fich  likcv/ife  of  tkcfmall-pox,  but  in  his  ficknefs  was  prevailed  on  fa 
'make  a  will,  and  devife  the  leafehold  eflate  to  his  father,  and  died; 
the  wife  recovering,  her  fatheir  and  me  pray  a  reconveyance  of 
the  leafehold  eftate,  or  that  the  agreement  might  be  performed 
in  fpecie,  and  a  difcovery  of  the  letter  wrote  by  the  fon,  and  in- 
Ciled  that  the  letter  /zW^j/z/wrr  brought  the  agreement  out  of  the 
ftatute  of  frauds  \  but  the  dcfendar.t  denying  that  he  Jtnew  the  csn- 
tents  of  the  letter,  tho^  he  owned  he  received fuch  a  one,  and  that 
he  had  burnt  it  as  waft  paper,  my  Ld.  Chancellor  (tho'  he  faid 
it  was  a  cafe  of  great  compaflion)  doubted  whether  he  could  re- 
lieve the  plaintitFs,  faying,  it  was  only  executed  according  to  the 
ftatute  by  one  party,  and  %vhat  the  defendant  told  his  fin  might  he 
very  uncertain,  who  perhaps  might  have  magnified  matters  in 
order  to  inhance  his  father  in  law's  good  efteem  of  him^  bu^he 
gave  the  parties  time  to  fee  if  they  could  agree  the  matter.     Abr, 
Equ.  Cafes  20.  pi.  7.  Hill.  1710.    Hall  v.  Butler. 
^^'  ^^^c        ^^'  '^^^  father  of  the  woman  and  the  intended  hufband  made 
Propcfals  cf  portion  af:d  fettlcment,  and  minutes  were  taken  down  by 
the  courfcl,  who  prefently  gave  them  to  his  clerk  to  draw  a  fct- 
tlement  accordingly.    Next  day  the  father  fell  fick  and  dy'dfud- 
denly  after.    The  marriage  was  confummated  the  next  mora* 
ing.     On  a  bill  for  a  fpecifick  performance,  Ld.  Chancellor 
held  it  ix'ithin  the  ftatute  of  frauds,  and  faid  he  kmw  m  ctje 
where  an  agreement,  tho^  wrote  by  the  party  himfelf,  fhould  bind,  if 
fiotftgifd  or  in  part  executed  by  bim^  and  that  tiofc  preparatory 
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heads  might  have  received  feycral  alterations  or  additions,  or  the 
agreement  might  have  been  entirely  broken  oiF,  upon  fome  fur- 
ther inquiry  as  to  the  peribns  circumftances.  And  the  whole 
Bar  agreed  to  it,  and  alfo,  that  if  the  marriage  had  been 
upon  the  foot  of  this  writing,  and  the  father  had  been  privy  and 
eonfcnting  to  it,  that  he  ihould  afterwards  !:ave  been,  obliged 
to  execute  his  part  thereof.  Pafch.  171  v  -^^^r-  ^q^-  ^afes  21. 
Bawdcs  V.  Amherft. 

1 1.  A.  upon  his  marriage  with  M.  promyed^  that  Jkejbould 
ttijoy  fill  her  own  ejlate  to  her  feparate  iifcy  and  ngreed  to  execute 
writings  to  that  purpofey  and  iuJlruElei  counfel  to  draiv  thtm\  but 
at  the  time  of  marriage,  the  writings  not  being  pcrfc<D:cd,  A, 
dcfired  this  might  be  no  delay,  and  engaged  upon  his  honour, 
fte  fhould  have  the  fame  advantage  as  if  in  writing  and  executed* 
After  the  marriage  M,  wrote  to  A.  upon  this^  and  A,  in  answer 
wrote^  that  he  v)as  always  willing  /he  foould  enjoy  /V,  and  that  it 
Ibouldbe  at  her  command,    A.  pleaded  the  Uacute  of  frauds.     To 
wiich  it  was  anfwered,  that  this  was  executed  by  the  inter- 
marriage, and  that  the  letter  after  marriage  was  evidence  of  the 
agreement,  and  fo  brought  it  cut  of  the  Itatute.    But  it  was  re- 
plied, that  it  was  wrong  to  call  the  marriage  an  execution  of  C   285   1 
the  promife,  when  till  the  marriage  it  was  not  within  the  fta- 
tute,  which  makes  the  promife  in  confideration  of  marriage 
void,  and  fo  it  would  be  quite  fruftrating  the  ftatute ;  which 
the  Cour^  approved.     And  Ld.  C.  Parker  faid,  that  in  cafes  of 
fraud  equity  will  relieve  even  againft  the  words  of  the  flatute> 
that  the  expreflions  in  the  letter  were  general,  but  had  it  recited 
or  mentioned  the  former  ap'eemcnty  and  performance  thereof  it  had 
been  material ;  but  as  this  cafe  is  circumftanced,  his  Lordfiiip 
allowed  the  flea.    Pafch.   1720.  Wms's  Rep.  6i8.    Montague 
(Vifcountefs)  v.  Sir  Geo.  Maxwell. 

12.  A  letter  from  the  father  to  his  daughter  intimated  that  he 
had  agreed  to  give  the  plaintiff  \i<tx  intended  hufband  3000/. 
porticn ;  but  before  the  marriage  the  father  died,  and  a  legacy  of 
2000/.  long  time  before  the  treaty  of  marriage  bequeathed  by  the 
fathet's  will  ivas^ paid  to  the  hufbandy  and  accepted  by  him  as  the 
portion  with  his  wife,  fhe  never  having  fhewn  him  the  faid  letter ^ 
nor  had  any  fettlement  made  her,  l!he  hufband  not  being  fuppofed 
to  have  married  in  confidence  of  the  letter ^  which  he  knew  nothing 
of  before.  Ld.  C.  Parker  difmifs'd  his  bill.  Trin.  1722. 
2  Wms's  Rep.  165.   Aylifle  v.  Tracy. 

(X)  Agreements   decreed.    How ;  as  to  the  Li^  see  s^tie. 
mitations  &c.  to  be  made  upon. 

'■  A  ^^^^^  marriage  covenants  in  confideration  of  that  and 

■^^^  2000/.  portion  to  fettle  all  his  freehold  ejiat^  on  himfclf 

and  wife  for  a  jointure,  remainder  to  tne  firft  &€•  fcns  in  tail, 

A  a  4  reminder 


0^ 
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semaihder  to  the  daughters  in  tail,  remsdnder  to  himfelf  in  f^ 
vnthpoivcr  of  revocation  by  the  wif^s  father,  A.  died  without  mak- 
ing any  fcttlement,  leaving  his  wife  and  no  fon,  Wut  2  daughters. 
He  by  will  gives  2000/.  to  the  daughters,  and  if  either  died  be- 
fore 2 1  or  marriage,  the  furvivor  to  have  the  whole,  and  de^d 
all  his  lands  to  his  wife  in  fee^  and  gives  the  furplus  of  his  pcr- 
fonal  eftate  to  her,  an4  makes  her  executrix.  It  was  decreed 
that  a  fettlement  be  made  with  power  of  revocation  by  the 
wife's  father,  but  would  not  decree  the .  legacies  to  he  a  /atif- 
fa^ion  of  the  fettlement,  but  that  the  fame  (hould  be  put  out 
fubje£):  to  the  contingencies  in  the  will,  per  I^d.  Wright  Ch. 
Free.  175.  Mich.  1701.    Jaggard  v,  Jaggard^ 

2.  A  marriage  contraA  was  made  in  France  ^etnoeen  tvff 

French  people  as  to  wife's  portion,  how  it  fliould  go  in  cafe  of 

the  huiband's  furviving,  by  which  part  was  to  go  according  to 

the  cuftom  of  Paris,  and  a  certain  fum  in  a  different  manner. 

The  agreement  was  decreed,  per  Ld.  Wright,  as  to  the  fum 

ftipulated  only,  but  on  appeal  to  the  Lords,  the  whole  contrad 

was  decreed.     Ch*  Prec.  207.  Mich,  1702.    Feaubcrt  v-  Twft. 

CH.  Prec.        3.  If  marriage  articles  are  for  fettlement  of  an  cB.ztc  on  ih^ 

i7 1'c.^Ji?'  *<j*4i«f/  and  the  heirs  male  of  his  hody^  yet  when  they  come  into 

Cowper  C.    this  Court  for  a  fpecifick  execution,  the  Court  models  the  fet- 

Arg.— Per    dement  fo  as  to  make  it  effeftual,  and  will  give  the  huftand 

J*"  M«L '    but  an  ettatc  for  life  j  per  Cowper  C-  Ch.  Prec.  448.  Mich. 

437.  Trin.     1716.  Arg. 
i;  Geo.    I. 

in  Trevor's  Cafe. S.  P.  admitted  per  Cowper  C.  Pafch.  l^ll.   1  Vcm.  #71.  m  Ok  rf 

Baile  V.  Coleman, 

4*  If  the  marriage  articles  are  for  a  fettlement  to  be  to  the 
hufband  for  life,  and  to  the  wife  for  life,  and  then  to  the  frjt 
and  other  fons  and  the  heirs  male  of  their  bodies  &c.  Chancery 
would  decree  a  limitation  to  truflees  to  preferve  the  reminders ;  or 
if  by  fineor  otherwife  they  are  deflrofd  before  they  take  pbcc, 
this  Court  would  fet  them  up  again.  And  if  a  defeSivefettle' 
£  %Z6.  3  nunt  in  any  particular  had  been  made,  m  fecond  mufl  he  made  till 
the  ufes  therein  are  well  and  truly  raifed,  and  till  then  the 
covenant  fubfifts  \  per  Ld.  Chanc.  Abn  £qu.  Cafes  391.  Trin* 
1 7 1 9.    Trevor  V.  Trevor. 


See  Settle, 
xnenc. 
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(Y)  Agreements  decreed.     How;  upon   Limiu- 
tions  contained  in  the  Covenant. 


I.  T  F  a  bill  be  brought  to  carry  marriage  articles  into  execution 
made  in  ^the  *"  ^^  Hfc-time  of  all  the  parties,  and  in  the  articles  is  a 

*ioufc  of  covenant  to  levy  a  fine  the  ufe  of  A.  the  hufband^r  lifcy  rc- 
J^'d**  *th  ^^^^^^  ^^  *e  ^^^  ^^  ^'  ^^e  intended  wife  for  life^  remainder 
Airor^y-  *  to  the  heirs  moles  of  A.  remainder  to  A.'s  right  heirs.  Chancery 
ficncrai,      would  decTCC  the  limitation  to  be  to  thenrfifon^  and  the  herrr 

males 
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wuJisofhis  hdy  tffc.  remainder  t0  daughters  and  the  heirs  of'  their  •«»<*  HrtH 
todies^  remainder  to  the  heirs  of  the  body  of  A*  Per  Ld.  Cowper  Cowiif  Ch. 
Ch*  Prcc.  4^8.  Mich.  1715.  White  v.  Thornborough^  Prcc.  \%u 

« — s.  p. 

cited  per  Ld.  Cowper.  Mich.  1716.  Ch.  Prec.  448.  in  Cafe  of  Brown  v.  *Mrkhain» 

2.  A.  gave  1500/.  portion  in  marriage  to  B.  with  M.  his 
daughter^  and  it  was  agreed  by  articles  to  which  A.  was  party^ 
that  the  1500/.  and  I  ceo/,  of  n^sjhould  be  vefled  in  a  pur  chafe  of 
land  within  one  year  after  the  marriagey  and  be  fettled  to  the  ufe  of 
B.for  life  J  remainder  to  M.  for  life^  remainder  to  the  firfl  tsfc. 
fins  of  the  marriage  fucceftively  in  tail  male,  remainder  to  ■ 
trufteesfor  looo  years  to  raife  portions  for  daughters^  if  no  fon,  viz. 
if  but  one  daughter  1 000/.  &c.  Provtfoj  that  if  before' the  money  laid 
put  in  the  pur  chafe  jB.  and  M.  or  either  ofthetnfhould  die  leaving  iffut 
only  one  daughter,  then  that  daughter  Jbould  have  the  whole  2500/. 
And  farther  covenanted,  that  if  M.  died  before  him,  he  would 
leave  after  his  death  to  the  ifliie  of  the  marriage  1500/.  more 
than  what  was  fettled.     M.  died  leaving  E.  a  daughter  only^ 
who  after  by  corruption  of  a  fervant  married  J.  S.  a  perfon  of 
no  eftate  (without  B.'s  confent),  and  who  within  a  year  became    . 
a  bankrupt.     B.  made  no  purchafe  within  the  year,  and  now 
brought  his  bill  for  relief  againft  the  lapfe,  and  that  £.  might 
have  no  more  than  if  the  purchafe  had  been  made  in  M.'s  life- 
^e.    And  by  confent  of  A.  a  decree  was  made  accordingly^ 
without  giving  £.  (ftill  an  infant)  day  to  fhew  caufe.     After- 
I       wards  J.  S.  and  £.  brought  a  bill  to  fet  a  fide  this  decree,  and  to 
I       claim  die  whole  2COo/.  But  Ld.  C.  Macclesfield  refufed  to  do 
I       fo,  and  ordered,  that  (B.  being  dead)  the  1500/.  and  intereit 
fince  B.'s  death  ihould  be  brought  before  the  Mailer,  and  the 
I       intereft  thereof  be  applied  for  maintenance  of  E.  and  her  child^ 
with  liberty  to  her  or  child  to  apply  if  J.  S.  ihould  die.     Mich. 
1721.  Wms's  Rep.  734.  Richmond  v.  Tayleur. 

3.  Marriage  articles  were  enter'd  into  for  fettling  lands  to  the  See  (fi.  a) 
ufe  of  B,  the  hujband  for  life  without  wafty  remainder  to  M.the  ?^  ^J^**!* 
wife  for  life,  remainder  to  the  heirs  male  of  the  body  of  B,  by  M.  Legg  y. 
Remainder  to  the  heirs  of  the  body  ofB.  by  any  other  wife,  remainder  Goldwire. 
to  the  heirs  female  of  the  body  of  B.  by  thefaid  M.  remainder  over :  — '''^"  ^'^ 
With  power  to  B.  to  make  leajesjor  3  lives,  and  to  make  ajotnture^'-^  the  Ezche- 
Afterwards  and  before  the  marriage  a  fettlement  was  made  and  quer.  Trio. 
mentioned  to  be  in  pi^rfunnce  and  performance  of  the  articles,  and  ]1''^\  S 
thereby  the  lands  were  limited  to  B.  for  life  without  waft,  and  ^^*  \^ 
with  power  to  make  leafes,  remainder  to  the  firft  &c.  fon  of  the  ia  the  Cafe 
marriage  in  tail  male,  remainder  to  the  firft  &c,  fon  of  B*  by  any  o^  Pow«l 
other  wife  in  tail  male  fucceflively,  remainder  to  the  heirs  of  the  ^^^  f^id  * 
body  of  thefaid  B,  by  thefaid  M.  remainder  over.     There  were  theretohave 
no  truftees  for  fupporting  contingent  remainders.    They  had  ***!?  ."^ 
ifliie  only   one  daughter,  who  died  leaving  2  daughters*    B)  ^e  WJie 
having  an  eftate  tail,  by  virtue  of  this  limitation  fuSered  a  re-  [   287   ] 
fOfCTj,  and  fold  part  of  the  lands  and  devifed  the  refidue,  and  of  Lordi» 

died» 
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fiwt  th«  died.  The  grandaiighters  brought  a  bill  in  the  Exchcqufr 
Sat ?f  there  ^g*"*^  ^^^  cxccutors  of  B.  to  rc£lify  the  miftakc  in  the  fcttk- 
ihould  be  ment  in  limiting  an  ellate  tail  to  B.  inllead  of  limiting  it  in  ftricl ' 
aoy  di&r-  fettlcment  as  by  the  articles  ougiit  to  have  been  done.  The  ar- 
^«en  that  ^^^^^^  ^^''^  made  in  December  1685.  The  fettlcment  in  March 
andthepria*  i6S^.  1  he  fale  of  the  lands  in  1698;  and  the  will  in  Decern- 
cipal  cafe,  bgr  1 722.  The  defendant  pleaded  the  fettlement  of  1685,  the 
^i«afon  to  co^nmon  recovery,  the  will  of  B.  and  the  long  enjoyment^  but  the 
lay  hold  of  fame  was  over-ruled  by  Ld.  Ch.  B.  Gilbert,  and  the  other 
U;  andihat  barons  unanimoufly.  But  after,  on  hearing  the  caufe,  Ld. 
Su  V/v".  C^-  ^-  Pcngelly  and  the  Batons  difmifled  the  bill,  but  without 
Jttjj  s\%.  cods,  Deccmb.  1726.  But  on  appeal  to  the  Lords  this  difmii&on 
that  in  the  was  rcverfcd,  Feb.  1727,  and  the  premifles  not  fold  were  ir- 
^*  ^  ^  creed  to  be  convey  d  to  the  gra.  .daughters  and  the  heirs  female  of  their 
Ekissry,  bodies  as  tenants  in  common  with  crofs  remainders  to  them  in  tail fe^' 
wo  portion  fjiaUy  and  thc  devi fee  to  account  for  the  profits,  and  the  exccu- 
^^for^tbt  ^^"^  ^^  account  for  the  pur  chafe  money  received  hy  B.for  the  lands  bf 
daughter i  him  foldy  and  to  pay  interejl  for  the  fame j  and  the  writings  to  be 
nf  "^  frfl  brought  into  the  Court  of  Exchequer,  and  pofleflion  to  be  dc- 
whereas'in  ^^^^^^^^  '^  ^^^  appellants  y  but  the  principal  monies  arifing  by  the 
the  Cafe  of  faidfale^  to  be  laid  out  in  lands  to  be  fettled  to  the  fame  ufesy  as  the 
Powell      lands  unfold  luere  decreed  to  he  coniyeyei,     2  Wms's   Ilep.  349. 

w.Vr"  '^o  35^-  '^""-  '7^<^-    '^^^^  V.  Errifcy. 

wtTc/rcureJ 

in  all  events  to  fuch  daughters.  A  nd  in  W  f  s  t  and  K  r  i  s  s  i:  y  's  Cafe  after  the  Itmitathtt  in  the  aft  ides 
to  the  heirs  male  of  the  h^niy  fftije  hyfhand  and  ti'ft  iviib  remainders  to  tht  heirs  ma*'*  of  the  hoJy  oj  tie 
tiijband  by  any  nvife  eame  ihe  remaindrr  to  the  beirt  femaie  of  the  body  of  the  ht'fbund  byjlHjifji 
^'ife  &c.  fo  that  the  daughters  were  more  immcdijtely  in  view  and  contexipUtioii  of  the  parties 
thin  in  thc  Cafe  of  Pow  f. l  l  and  Price,  in  which  t\>A:  the  limitations  were,  after  the  hein  ca!e 
fit  the  body  of  the  hufband  by  the  firft  marriage,  rewiainder  to  the  he:rs  male  >f  the  body  of  tbekwf" 
hand  by  any  other  tvife^  remainder  to  the  heits  if  the  body  of  the  httjhand^  with  a  claufe  that  if  the 
hifband fhould  die.^  leading  only  dungbters  by  tbefrji  v/fet'thcn/i/cb  daugbtersJLoield have 4QOo\, 
feared  to  tbtm  on  the  fame  pan  tf  the  tfiaie  i  and  after  the  firft  wife  died,  leaving  iffue  only  one 
daughter.  The  hujband  married  a  fecond  wife  and  fettled  thc  eilate  in  tail  male  &c.  and  diedi 
leaving  fons  by  fuch  fecond  wift^-,  and  it  was  decreed,  that  the  daughteref  thc  firft  marriage  was  sot 
mtkniedby  the  limititioa  in  the  ^t  marriage  articles  to  the  heirs  of  the  bcdy  of  the  huiband  to  tht 
laqds  ifi  ^ueiUon. 


(Z)  Settlements^    Conftrudion.    How  much. 

I.  A     Covenants  that  lands  fettled  for  a  jointure  are  400/.  per 
^^*  annum.  This  h^iS  relation  to  the  time  of  the  fettlcment, 

and  not  to  the  death  of  A<  Per  Ld.  North,  Vern.  2x7.  HilL 

1 68  3*  Speke  v.  Speke. 
2.  Lands  on  marriage  were  conveyed  on  truft  that  after  the 

death  of  the  hun3and  the  wfejkould  receive  the  rents  of  the  lands 

as  they  were  then  let.    The  hufband  made  leafes  at  an  advanced 

rent  \  the  advanced  rents  (hall  go  to  the  h^ir  at  law,  9  Mod.  32* 

Trin.  9  G^p.  i.  Lawly  v,  Lawly, 


(A- a) 
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(A.  a"^  Promifes.    Conflriu^ion*  How  much. 

h  J^f<ini  upon  his  marriage  prom-fes  to  make  a  fettlcment 
'*  when  he  comes  of  age  on  his  wife  and  her  iffuc.  This 
WIS  agreed  to  be  a  good  conjtderation  to  avoid  a  charge  oijraud^ 
tlio'  infants  are  not  bound  in  law  to  perform  fuch  promifes* 
2 1.ev.  147.  Mich.  27  Car.  2.  B.  R.  Lavender  v.  Blackftone. 

2.  Twifden  J.  faid,  it  had  bcpn  adjudged,  that  if  a  man  pro-  r   288   1 
mife  to  give  kftifhh  ejlate  to  his  daughter  in  marriage,  that  the 
lands  as  well  as  the  goods  are  included.     3  Mod.  ij.6.  Triq^ 
32  Car.  2.  B.  R.  in  Cafe  of  ]^eeves  v.  Winnington. 

(B.  a)  Lien.    \Vhere  the  Covenant  is  7^  U^n  on  the 

hand. 

S.  ill  confideration  of  the  mavriage  of  M.  his  niece  with  A  convey, 
and  of  a  fettlement  on  M.  by  A.  agrees  by  detd  poll  to  ance  to  ano. 
ftrmli  all  his  lands  in  W.  and  Lancafliire  to  defcend  to  his  niece  if  ^h^^' J^c 
he  died  without  ifTue,  with  power  to  charge  th^  fame  with  hadMc/iV^of 
500).  and  no  more. — ^He  deyifed  away  2000 1.   and  part  of  the  ^^^^  ««*'**- 
jane's  in  W.  and  Lancalhire  were  ititailed  by  an  anceftor  of  the  b^^^^hi,"}*?* 
URcle.    IJecreed  the  agreement  to  bind  all  the  lands  but  thofe  thcr  on  hit 
intail'd'and  chargeable   only  with   500I.    Fin.  R.  405.  Hrll.  <laflg»»tcr'$ 
y  Z^x.  2.    Oiway  V.  Braithwaite  and  Sandys.  ^T^^^ 

Trin.  32  Car.  2.  Browo  v.  Stebbiaf. 

5.  A.  purchafed  lands  held  in  borough  Ettglijhy  and  having 
^>vo  fens,  B.  the  eldeft,  and  C.  the  youngeft,  gave  the  lands  to 
B.  which  othcrwife  had  defcended  to  C. — B.  on  marriage  with 
M.  covenanted  before  the  marriage  to  convey  &c.  the  lands  in  truft 
for  B.  and  M.  for  their  lives,  and  to  the  heirs  of  their  two 
bodies,  remainder  to  the  heirs  of  the  furvivor.  B.  died  without 
ifluc.  Decreed  the  heir  of  C.  to  perform  the  covenant.  Yitu 
R«  374.  Trin.  30  Car.  2.  Ironmonger  v.  Ironmonger.  ^ 

3.  A.  on  B.'s  marriage  with  M.  fettles  land  on  M.  for  a  But  whett 
jmiurcy  and  in  the  fettlement  A.  covenants  that  the  lands  were  ^'  ^'^J 
,  j8oo/.  per  annum f  and  if  they  fell  /hort  his  other  ejlaiejhould  he  j.ute  ^oof. 
liable  to  fupply  the  defeft.— A.  mortgaged  his  other  eftate,  and  f^r  annum^ 
vas  othcrwife  indebted,  and  by  will  charg'd  the  other  lands  ^^f^"^"ff 
with  payment  of  his  debts ;  and  decreed  according  to  the  will  particulars 
without  regard  to  the  covenant  for  making  good  the  jointure.  *«  was  held, 
Vern.  63.  Mich.  1682,    Giriing  v.  Lee.  JJ»J,^^ 

^nd,  and  that  even  againft  a  purcbafor,  and  that  if  he  had  afterwards  acknowledged  any  ftttute 
pr  judgment*  yet  this  covenant  Ihould  be  looke4  upoo  §s  §  prior  inctuooraoce,  and  was  fo  d6crced« 
^%>  Vcnii  64,  in  Cafe  of  Girling  y  H^* 
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4.  A.  on  a  treaty  of  marriage  with  M.  hU  daughter  to  B. 

promifes  to  give  B.  1500/.  in  land,  either  at  D.  or  E.  9r  the  fame 

fum  in  money  out  of  the  monies  to  be  raifed  by  fale  ofD.  or  £•  Ik* 

creed  per  North  K,  that  A.  pay  B.  the  1500L  and  that  the 

lands  at  D.  and  £•  fhould  (land  charged  with  the  payment  of  it| 

and  that  B.  (hould  fettle  300I.  per  annum  on  M.   Vem.  201. 

Mich.  1683.    Moor  v.  Hart, 

•Mod.  16.        J.  A.  tenant  in  tail  (with  power  to  make  a  jointure)  in  con- 

?"  £j|iy      fideration  of  marriage  and  3000I.  articles  to  make  a  jointure^  and 

Coventry's    dies  without  ifiue,  and  without  making  the  jointure ;  the  vi/ir 

€a^«- dies^  and  her  executrix  brings  a  bill  for  an  account  of  the  profits 

T^  ia  \  Pf  *e  land  articled  to  be  fettled.  Jefferies  C.  difmifled  thcbiU, 
like  cafe  and  faid  there  was  great  difference  between  a  defe£live  execution 
«ras  no  far^  of  a  powcr,  and  where  the  power  was  not  executed  at  alL 
'IHLIL   Mich,  1686.  Vern.  406.    Elliot  v.  Hele. 

$y  M  dted 

Hrwrnnmniingroffei^  and  the  particulars  infertedi  itwasdecrted,  that  the  articles  were  a  Uen«  aal 
that  the  wife  (bould  have  the  very  lands  in  the  deed  mentioned  fettled  upon  her.  Mich.  9  Geo.  9. 
Mod.  2o.  l4idy  Coventry's  Cafe. — But  had  it  not  been  ifor  (he  articles,  the  ftatute  oTRiiidi  wmU 
baTC  Aood  in  the  way  againft  the  draught.     Ibid.  1 9. 

\  289  j  6.  A.  on  his  marriage  witJi  B.  agreed  and  gave  bonds  to/ettU 
particular  lands  on  the  wife  and  the  ifTue  of  the  marriage,  and 
afterwards  qfienspart  of  thofe  lands.  A.  dies.  Finch  C.  decreed 
the  jointrefs  to  have  the  deficiency  of  her  jointure  made  good  out 
of  the  inheritance  of  the  lands  remaining  unfold.  But  JefinesC. 
reverfed  that  decree ;  for  the  jointrefs  and  children  are  equally 
purchafors,  and  they  muft  bear  the  lofs  in  proportion. '  Venu 
440.  Hill.  1686.    Carpenter  V.  Carpenter. 

7*  A.  upon  his  marriage  with  M.  covenanted  to  fettle  his  lands 
in  R.  and  alfo  lands  that  fhould  be  of  the  value  of  60L  m  year  upon 
M.  for  life.  Afterwards  A.  by  voill  charges  all  his  real  and  per  ^ 
fonal  eflate  with  payment  of  his  debts ^  and  died  indebted.  Ld«  C. 
Parker  held  the  marriage  articles  to  be  a  fpecifical  lien  as  to  the 
lands  in  R.  and  that  A.  was  only  a  truftee,  and  that  thofe  lands 
are  not  to  be  afiedied  by  any  of  the  bond  debts  during  M.'s  life. 
But  as  to  the  lands  of  69 1.  a  year,  M.  is  to  come  in  only  as  a 
fpecialty-creoitor  with  the  others,  and  the  Mafter  to  value  her 
eftate  for  life  at  fo  many  years  purchafe,  and  then  (he  to  come  in 
as  a  creditor  for  fo  much  moneys.  But  there  being  two  Tears 
arrears  of  the  60 1.  a  year  due  at  the  hearing  of  the  cauie  his 
Lordihip  ordered,  that  fhe  come  in  as  a  creditor  for  thofe  two 
years  befides  the  value  of  her  eftate  for  life,  that  being  a  debt 
adiuallv  due  to  her,  and  muft  be  paid,  fhe  having  run  the  ha- 
zard 01  her  life  in  die  mean  time,  which  had  it  dropped,  there 
muft  have  been  no  valuation.  .Wms's  Rep.  429.  Pafch.  1718. 
Freemoult  v.  Dedire.— ^— And  it  was  faid  to  have  been  fo  ruled 
in  Ld.  Harcourt*s  time,  in  one  Berisford's  Cafe.  . 
It  was  de.  g.  A.  hzA  power  to  limit  a  jointure  of  1000/.  a  yemr^  and  cense* 
^J^  Sp  n^f^^^  to  fettle  1000/.  per  annum  upon  marriage.  The  convcrancc 
1000 1.  per  is  made  according  to  ^  particular  that  Ym^juppofed  iobe  ef  thai 
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W/;fy  but  proved  only  600L  per  annum.  Upon  a  bill  againft  «innn*  a- 
the  remainder-man  to  have  the  jointure  compleated  it  was  dc-  Su^^^^r 
creed  per  Ld.  Wright  accordingly.  Arg.  Pafch.  8  Geo.  i.  thouglmat 
10  Mod.  470.  cites  Ld.  CliflFord  v.  Earl  of  Burlington.  F"^y  » th* 

^  marriage 

treaty,  ergniity  of  any  fraud.  Trin.  1700.  1  Vera.  379.  S.  C.— G.  Equ.  R.  167.  S.  C.  cited.— 
S.  C.  cited  Arg.  3  Wms's  Rep.  £39.  ia  Cafe  of  Lady  Coventry  v.  U.  Coventry. ---S.  C.  cited  hy 
the  Mafter  of  the  Rolls.  Hill.  lyjt.  2  Wms's  Rep.  600.  in  Cafe  of  Evelyn  v.  Evelyn;  and  fays 
that  this  decree  was  againft  the  iiTue  in  tail,  and  fo  relief  was  given  to  a  purchafor  againfta  purchaibr» 
but  that  this  however  is  to  be  looked  upon  as  zJkmiJj  cafi^  where  it  might  be  thought  fevere  noMo 
nuke  good  a  Jointure  to  a  lady  who  brought  a  confiderable  fortune,  and  the  decree  mmde  frohaUm 
•n  afaimt  defence  ;  befides,  it  does  not  appear  to  have  been  thought  a  right  decree,  or  even  faSC 
dently  approved  of  by  the  Reporter  himfelf,  at  teaft  it  is  to  be  confidercd  that  there  was  a  fioveiuo% 
and  aifo  an  intention  to  execute  it,  and  cited  2  Vern.  379. 

9.  A.  had  power  to  fettle  lands  of  500I.  a  year  for  a  jointure 
on  a  wife,  and  on  his  marriage  with  M.  he  covenanted  that  ht 
would,  purfuant  to  the  power  given  htm  by  the  family  fettlement 
or  otherwifey  fettle  lands  o/"  500/.  a  year^  but  died  without  doing 
it.  It  was  contended  that  M.  ought  to  refort  to  the  perfonal 
cftate,  there  being  no  particular  lands  covenanted  to  be  fettled^ 
and  the  covenant  was  to  fettle  lands  of  500 1.  a  year  purfuant 
to  the  covenant  or  otherwife;  cited  by, the  Matter  of  the  Rolls 
as  die  Cafe  of  Lady  Coventry  v.  Lord  Coventry,  and  that  it 
was  decreed  by  Ld.  C.  Macclesfield  afiifted  by  the  judges,  that 
this  covenant  bound  the  land,  and  that  the  words  (or  other- 
wife)  were  intended  in  favour  of  the  jointrefs  for  her  further 
fecurity  in  cafe  the  power  (hould  fail  or  prove  deficient  j  and' 
if  fo,  they  were  not  to  be  made  ufe  of  to  her  prejudice. 
2  Wms's  Rep.  438.  Hill.  1727.  in  Cafe  of  Edwards  v.  Freeman. 

10.  A.  on  his  marriage  covenants  to  levy  a  fine  of  his  freehold j  C.  Equ.  H. 
and  to  furrender  his  copyhold  to  the  ufe  of  himfelf  and  his  wife  for  '07«  S.  C. 
their  lives,  remainder  to  the  heirs  male  of  their  bodies ^  remainder  to  7~  g*^* 
the  heirs  of  their  bodies,  remainder  to  his  own  right  heirs.     A. 

dies  leaving  a  fon  and  a  daughter  before  any  fine  levied  or  fur- 
render  made.  The  fon  borrows  money  of  B.  and  for  fecurity  [  290  J 
covenants  to  levy  a  fine  and  furrender  to  B.  and  his  heirs,  and 
declare  the  ufcs,  and  dies  without  iffue.  Decreed  by  Harcjourt 
G.  that  the  fettlement  might  be  in  a  ftrifter  manner  than  barely 
itt  the  words  of  the  deed,  when  the  deed  (which  he  looked 
ixpon  in  the  nature  of  articles)  was  to  be  carried  into  execution 
in  a  Court  of  Equity,  and  that  a  remainder  might  be  exprefsly 
limited  to  the  daughters  of  the  marriage  fo  as  a  fine  by  the  fon 
could,  not  bar  it,  and  decreed  both  freehold  and  copyhold  to 
the  daughter.  But  on  rehearing  Cowper  C.  declared,  the  deed 
is  to  he  amfidered  not  as  articles,  out  as  a  defeElive  fettlement,  and 
the  ufes  not  to  be  altered  or  varied,  and  that  a  Court  of  Equity 
Will  look  upon  it  as  if  a  fine  had  been  levied,  and  then  the 
daughter  could  not  have  been  barred  without  a  fine,  and  (he  is 
to  be  confidered  as  heir  of  the  body  of  her  father,  and*  the  limit'- 
ation  in  the  deed  f  to  the  heirs  of  their  bodies)  could  be  inferted 
ibr  no  other  purpofe  but  to  carry  the  efiate  to  the  daughters  of  the 
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xnarfiagb,  it  being  before  limited  to  the  heirs  male>  aiid  there* 
fore  confirmed  the  decree  as  to  the  freehold ;  but  there  being  ntf 
cuilom  within  the  nfanor  for  fiiflferiifg  a  recovery,  a  furcendcr 
would  have  barred  the  copyhold  if  it  had  been  lettlcd,  and  fo 
varied  the  decree,  and  difmifled  the  bill  as  to  the  copyhold. 
Mich.  17 1 5.  2  Vcm.  702.    White  v.  Thornburgh.- 

H*  A.  tenant  for  life  J  ivith  power  to  make  a  jointure  of  100  L  A 
year  for  every  i  goo/,  ivhich  any  wifefhouid  bring  as  a  marriage 
portion.  The  jointure  to  be  for  the  wife's  life,  and  to  tale  effeil 
fi^om  the  death  of  the  hujband.  A.  on  his  marriage  with  M.  with 
whom  he  was  to  recdve  8000  L  portion,  covenanted  to  fettle 
800L  a  year  within  a  month  after  the  marriage,  and  alfo  t9 
niake  an  ^^AxtAonzl  jointure  of  100/.  a  year  for  every  1000/.  he 
'  Jhould  receive f  or  be  intitled  to  by  virtue  of  M^sfathet's  or  mother's 
will,  and  fo  iii  proportion  for  any  lets  fum  than  loobl.  The 
Bool,  a  year  was  fettled,  and  ifol.  a  year  niore  for  1500L 
more  received  by  A.  And  if  A.  had  received  any  further  funl 
for  which  he  had  made  no  jointure,  the  remainder-man  aftef 
A.'s  death  is  compellable  to  make  a  proportionable  jointure. 
But  where  ^  further  portion  is  uncertain^  and  depends  upon  a  con^ 
iingeney  at  the  death  of  A.  fo  as  in  trudi  no  further  pcntion  is 
brought  to  A.  Ld.  C»  King  thought  M.  not  intitled  to  any  fur* 
ther  jointure,  nor  the  creditors*  of  A.  to  fuch  further  contin- 
gent portion  in  cafe  the  fame  fhould  be  afterwards  recovered  7 
and  decreed,  that  {he  keep  fuch  overplus  to  herfelf,  withooc 
any  additional  jointure,  the  remainder-man  not  being  bound  or 
afie£ked  by  A.'s  covdiant  for  making  ajointure  any  further  than 
the  Original  power  warrants,  which  was  to  fettle  iO(oL  a  year 
for  every  loool.  which  any  wife  fliould  bring  to  her  bufband. 
2  Wms's  Rep.  (648^;  Mich.  1731.    Holt  v/Holi. 


(G  a)  Covenants.  Licn<  On  the  Perfonal  Efiafe. 

t.  A     On  marriage  of  B.  hi^  fon  with  M.  who  brought  a  con- 

*^*  fiderable  portion,  agreed  to  fettle  arfd  alTign  to  B.  alt 

his  eftate  and  intereft  in  fuch  lands,  and  to  kave  him  all  fuch 

goods  of  which  he  Jhould  be  pojfejfed  aithe  time  of  his  death.  A.  diedy 

and  by  will  bequeathed  30I.  to  J«  S.  his  daughter  ^  J.  S.  fues 

for  the  legacy,  and  alleges  ailets,  befides  what  is-  claimed  by  the 

articles.  An  account  was  decreed  of  A.'s  eftate  not  included  ia' 

the  articles,  and  if  B.  had  aflets  tlien  fo  pay  the  legacy.  Fio- 

R.  125.  Mich.  26  Car.  2.  Mablety  v.  Baker. 

%  Ch.  Rep.      jj^  J^^  Qjj  ^g  marriage  of  B.  his  daughter  and  heir  widi  C 

a!s?^C.  ^^'  agrees  to  pay  500I.  at  Chriftmas,  and  to  convey  to  C-  and  his 

heirs  a  houfe  in  H.  and  at  his  death  to  give  Us  daughter  aft  his  not 

£  2pi    j  and  perfonal  eflate  whzt{oev€X,  except  50  or  looL  and  artickt 

for  performance.    Afterwards  A.  devifes  away  all  hispeffosuJ 

ijlau  to  J.  S.  Decreed  that  the  a(e€iitOf5j  during  tfcc  miaority 

oi 


of  J.  S.  he  executors  in  tnift  for  5*  and  C.  except  ds  to  loool. 
for  J.  S.  Fin.  R.  183.  Mich,  26  Car.  2.  Harmorcv.  Brooke. 

3.  A.  on  marriage  with  M.   by  articles  in  confideration  of 
60Q0L  portion  mentioned  as  received  bv  him  with  M.  an  infant, 
corenantcd  with  B.  and  C.  trufteC8,  tnat  if  be  and  his  ivjfr  lived 
/even years,  then//?  three  months  aftcmvards  to  lay  out  ic,ooo/.  /« 
apurcha/e,  and  fettle  it  on  himfclf  for  life,  and  on  M.  for  a  join- 
ture &c.  and  if  he  died  Before  a  fcttkment  made^  to  leave  het 
10,000/.  and  confejffed  ajudgmetit  to  5.  and  C  for  performance  of 
covenants,  1500I.  part  of  the  6000 1.  was  laid  out  in  purchaGng, 
an  annuity  in  the  Exchequer  in  the  name  of  C.  and  he  gave  ^ 
declaration  of  truft  to  A.  that  his  n  .me  was  ufed  in  truft  for  A,     . 
his  executors  and  adminiftrators.   J.  S.  lent  A.  loooi.  on  hig 
affigning  the  annuity  and  depofiting  the  tallies  and  orders  with, 
him.    J'.  S.  brought  a  bill  to  compel  C.  to  ailign  the  truft  for 
fecuringhis  loool.    But  on  a  crofs  bill  M.  infifted,  that  the 
cnnuity  pur  chafed  in  C7s  name  was  to  be  as  a  pledge  till  the  marriage 
^greemefit  perfirmed,  and  that  the  tallies  &c*  were  depofited  in 
C/s  hands  for  that  purpofe,  but  that  A.  perfwaded  her  to  take 
them  out  of  his  hands  as  not  fafe  there,  and  M.  having  fo  done». 
A.  afterwards  took  them  out  of  her  cabinet,  and  delivered  then& 
to  J.  S.  The  counfel  for  J^  S.  infided  on  the  ftatute  of  fraudsy. 
and  that  a  parol  agreement  could  not  be  tacked  to  a  writtei^ 
agreement..    But  Cowper  C.  difmifled  the  bill  of  J.  S.  and  de- 
creed the  100  1.  a  year  to  M.  her  liufband  being  broke,  and  faid 
that  tho*  parol  agreements  are  bound  by  the  ftatute,  and  that 
agreements  are  not  to  he  part  parol  and  part  in  writings  yet  ^ 
depoftt  or  collateral fecurity  is  not  within  the  purview  of  the  fta-^ 
lute ;  and  faid  that  M.  who  was  married  in  her  infjjncy,  and 
her  truftces  who  had  made  an  iiv. provident  agreement  in  writ-» 
ing,  did  well  afterwards  upon  recollection  to  get  that  depofit  * 
for  performance  of  the  agreement.    2  Vem.  617.  Mich.  1708. 
Hales  v.  Vanderchem. 

4.  TThe  father-in-law  agrees  to  make  up  the  fortune  4000 1. 
of  which  2500I.  is  paid  on  the  marriage,  2LnAfour  years  after^ 
vjards  enters  into  bond  for  the  other  1500I.  without  any  applica- 
tion of  the  huft^and  or  wife,  he  being  then  very  ill  and  dying  of 
that  illnefs  foon  after,  but  kept  the  bond  himfelf,  and  which 
was  found  with  his  will  after  his  death,  but  was  (hewn  before 
to  them  with  his  will.  Ld.  Harcourt  held  that  this  bond  could 
n^  be  tacked  to  the  parol  agreement  to  make  it  evidence  in  vvritingv 
of  that  agreement,  or  as  a  performance  of  it,  becaufe  of  the 
diftance  of  time,  and  from  the  circumftances  took  it  only  as 
a  legacy  and  voluntary  againft  creditors.  Ch.  Prec.  370.  Trin. . 
1713.    LoefFcs  V.  Lewen. 

5.  A.  on  his  marriage  with  M.  gave  a  note  ftgnifyin^  his  con^- 
fentf  thai  as  to  200/.  part  of  the  wife's  portion,  the  wtfejbould  have 
the  fame.  It  was  held  by  the  Mafter  of  the  Rolls,  that  die  200 1. 
was  fpeciiically  bound  thereby,  fo  that,  the  huiband  afterwards 
becoming  a  bankrupt^  the  feme  was  relieved  againft  the  af* 

3  fignees 
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fignees  as  to  this  200I.   Wms*8  Rep.  458,  461.  Trio.  171! 
Bofvil  y.  Branden 

(D.  a)  Portions  to  bepaid^  or  Settlements  to  be  modi 

cm  Condition  precedents 

I4  A     On  marriage  of  M.  his  daughter  to  B,  amonrg  other  ft- 
-^^^  curities  gave  a  bond  to  the  father  of  B.  to  pay  xoool. 
within  /even  years  after  the  marriage,  uni  after  a  jmnture  if 
600 L  per  annum  (hould   be  fettled  on  her.      B.   derifes  this 
loool.  to  J.  S.  who  brings  his  bill,  and  fugg^fts  that  a  jointure 
of  600 1,  per  annum  was  made,  and  that  1^  was  accepted  by 
fome  fubfequent  agreement.     Defendant //fiM&,  that  the  father 
[  292  ]  of  B.  died  within  leven  years  after  the  marriage  and  dale  of  the 
bond,  and  had  not  made  a  jointure  of  600  L  per  anmim  accord- 
ing to  the  condition  of  the  faid  bond  ;  that  the  loooL  was  not 
payable  but  on  a  conditi^ny  which  condition  was  never  performed; 
and  as  to  the  demand  of  the  loool.  stnd  a  difcovery  of  afletsdc-^ 
murred ;  for  tliat  if  any  thing  be  due  they  ought  to  fue  the  bond 
at  iaiv^  and  not  firil  come  here.    Decreed,  that  as  to  fo  much 
of  the  plea  and  demurrer  zs  relates  to  the  agreement,  and  fettle^ 
ment,  and  acceptance  of  the  jointure,  fo  as  to  intitle  the  plain- 
tiff to  a  duty  and  demand  of  the  loool.  in  equity,  the  fame  ihould 
not  be  allowed.   And  as  to  fo  much  as  feeks  a  difcovery  of  aflets 
and  perfonal  eftate  to  fatisfy  the  loool.  the  defendanrs  further 
anfwer  was  refpited  till  the  hearing  of  the  caufe.    Fin.  R.  178* 
Mich.  26  Car.  2.  Glafcock  v.  Brown  well. 
Oo  re-hear-       2.  Land  by  marriage  articles  was  charged  with  4000L  portion, 
Jj5  Ld-  ^^  provided  i/B.  the  hufband  did  not  fettle  on  Af.  his  wife  400/. /«r 
finned  the    annum  Hvithin  two  years j  then  B.  mould  have  only  intereft  {Kud 
decree  with  him  for  the  4000 1.  after  the  rate  of  50  s.  per  cent,  during  hit 
^'  SlitX  ^*^*^»  *"^  ^^'^^  ^*  dcceafe  the  lands  ihould  go  to  M.  and  the  hdrs 
fliouideither  of  her  body,  vnxh  ^  power  of  redemption  to  A.  and  his  heirs.    A« 
^  pay  the     dies ;  M*  dies  within  the  two  yearSj  the  400/.  per  annum  not 
SKt'the"*'  f^^^^*    B.  grayed  relief,  and  to  have  the  4000 1.    Finch  C 
conpUinant  afkcd  if  thcv  prayed  relief  againft  the  perfon,  or  endeavoured  to 
Ihould  hold  charge  the  land  r  If  they  went  againft  the  land,  they  muit  take 
?r  ^tS^ior   *^  fecundum  formam  charts ;  and  in  this  cafe  there  being  no 
his  life,      perfonal  covenant  the  bill  was  di{mifled.   Vem.  68.  Mich.  1682- 
Vera.  167.    Vermuden  v.  Read. 

Paich.T6S3. 

Vermuden  v.  Read. *  Qusre  if  it  (hould  not  be  (pay  intereft  for  the  money  mt  (OS.  per  cenL 

or  that  &c.)t  it  being  recited  mtrodudory  to  the  decree,  that  the  defendant  had  poivcr  to  retain  the  ' 
4000 1.  payinsfuch  intereft. 

Fin.  R.  9S.  J.  A.  by  marriage  articles  was  to  have  4000I.  portion  with 
HUi.  15  jj^  jjjj  ^jfg^  ^j2.  1500I.  paid  in  hand,  and  2500 1.  more  if  U 
Cheke  ▼.  fnode  ajdttlement  within  three  years\  M.  died  witbin  fftv  nmwihs 
|.d.  Lifle.     after  the  marriage,  the  fettlement  not  made*    A.  bzought  his 

biB 


t)i}l  W  was  iitrmtkS.   Vcm.  69.  Mich.  i^Si.  Cited  as  tlic  Cafe 
of  Colonel  Gieek  v.  Ld * 

4.  Upon  a  marriage  of  the  pliintifPs  fori  the  father  was  mt  *  v^m. 
*b»wfc  any  fettlement  till  the  pertion  paid,  which  by  the  articles  fij' '^Z  c! 
was  to  be  done  by  a  ccittain  time ;  but  the  fame  not  being  done 

the  Maftcr  of  the  Rolls  would  not  decree  the  father  to  account 
fir  tie  rents,  and  take  the  portion  with  intereji  from  that  time,  the 
portion  being  far  fhort  of  the  lands  to  be  fettled*     Ch.  Prec. 
187.11111.1701.    BafkeiVill  V.  Gore.  . 

5.  Where  there  were  articles  before  marriage,  by  which  the 
h<mn  was  to  dijincumher  his  efiate  within  6  months,  (within  which 
timejhe  died)  and  for  tOery  100  L  to  fettle  10 1,  a  year^  tho*  the 
eftaw  was  but  70L  a  year,  and  the  fortune  fecurejd  on  land  was 
I250I.  yet  Ld.  Harcourt  decreed  the  125©!.  (the  hu{b.and  and  . 
^fe  being  dead)  to  the  adminiftrator  of  the  hiifband,  he  being  a 
purchafor  by  the  agreement,  and  having  made  feme  progrefs  in  dlf" 
charging  the  efiati.  Ch*  Prec.  312.  Pafchi  1 7 1 1 .  Meredith  si 
%nn. 

6.  A.  gave  B.  ir  note  of  hand  to  pay  B.  260 1,  within  two  years 
itpon  condition  5.  married  M.  A.'s  daughter^  and  fettled  600  A 
itpon  her  for  a  jointure  &c.  The  niarriage  took  cffeft,  and  there 
^8  ifTue  a  daughter,  but  M,  and  daughter  died  before  the  two 

Jfars  expired,  and  before  a  fettlefnent  made.  B.  in  a  bill  infi(le4 
e  had  been  looking  out  for  purchafes  to'lay  out  the  5ool.  and 
Was  only  prevciited  by  the  aft  of  God.  Defeildant  Infifted  it 
^s  a  condition  precedent,  and  if  any  damage  was,  he  might 
have  his  a£lion  at  law,  and  that  the  plaintiflF  wSs  not  bound  to 
lay  out  the  600 1.  and  therefore  there  were  no  mutual  remedies^ 
Per  Cur.  it  was  in  B.*s  power  to  have  intitled  himfelf  to  thd 
200L  when  he  pleafed,  by  laying  dut  the  60a L  which  hot  being 
done  the  bill  was  difmifTcd,  but  \irithout  cods.  6i  £qu.  R.  i88i 
Hill.  1 2  Geo.  1 .  Powcl  v^.  Pillet; 

(E.  a)  ^ettlemenU     Variance  betweeti  Agreements,  [  i^j  3 

Articles,  and  Settlements. 

!•  UUfband  before  marriage  agreed  to  give  fccurity  to  fettle 
•  f^oh  per  annum  in  jointure,  remainder  to  the  iffiie  male% 
provided  ifnofuch  ijiie,  then  be/ides  hef  otim  lands  (which  were 
talued  at  3000L)  to  leave  zcooLfor  daughters,  and  for  perform- 
ance gave  recognisance  of  5000I.  After  marriage,  by  a  nevf 
agreement,  the  lands  of  the  wife  were  fettled  on  hufband  and 
wife,  and  the  heirs  of  the  furvivor ;  and  the  lands  of  th^ 
buiband  were^  on  default  of  ifliie  M*  fettled  on  the  daughters^ 
They  had  ifiue  only  one  daughter,  and  died.  Decreed,  that 
the  daughter  was  to  have  in  the  whole  5000I.  fo  that  the  nuv> 
therms  lands  which  defcended  to  her  being  worth  30o«i.  fhe  wai 
to  have  2opoJ..  out  of  her  father's  eftatej  fo  that  if  the  lands  of 
inheritance  fettled  by  the  hth^r  fell  Jbort  of  2toqL  more,  it 
VoLiXV«  Bb  IbouM 


^9i  d^atttasi^ 

ihould  be  made  up  out  of  a  leafeliold  eft^te  of  the  huAand,  vA 
then  the  recognizance  to  be  delivered  up.  Fin.  R.  91.  HiU* 
2j  Car,  2i   Burges  r.  Burges. 

2.  Articles  on  marriage  were  for  fettling  300I.  per  annum^ 
but  the  hulband  died  before  the  fettlement  made,  but  in  conH 
paflion  to  the  family  flie  agreed  when  a  luidtnv  to  accept  lejs^  viz. 
I  col.  per  annum  *,  but  afterwards  (he  would  have  gone  oflFfrom 
the  agreement,  but  the  Court  decreed  a  performance.  Fin.  R. 
128.  Mich.  26  Car.  2.    NorclifFv.  Worfely. 

'3.  A  bond  was  made  to  truftees  before  marriage  to  fettle  land9» 
whereof  the  obligor  was  feifed,  to  them  and  their  heirs  widiiin  two 
months.     After  the  two  months  the  baron,  in  confideration  ti 
the  love  which  he  bore  to  his  wife^  and  other^confiderations,  w^ 
venanted  with  one  of  the  trujlees  tojiafidfeifedio  the  ufe  of  himfelf 
for  life,  and  after  lo  the  wife  for  life,  and  after  to  the  firft  and  tcntli 
'       fons,  and  their  heirs  male,  and  after  toJjis  own  right  heirs.  They 
had  a  fon,  who  died  without  ifTue;  then  the  huiband  died  ^nthout 
other  iflue.     The  wife  died,  leaving  a  fbn  by  another  hufband, 
who  claimed  as  heir  tcx  his  nu>ther.     But  the  defendant  dc« 
^ufred,  becaufe  the  conveyance  by  covenant  to  ftand  feiftd 
ought  to  be  intended  a  performance  of  the  bond  ;  that  the  pbin- 
t iff  is  a  mere  ftranger  to  the  baron  ;  tliat  the  obligee  and  execu- 
tors of  the  baron  (nould  have  been  made  parties  \,  and  no  title  in 
equity  appears  in  the   bill.     The  demurrer  was  allowed ;  but 
the  plaintiff  to  be  at  liberty   to  amend  his  bill,  or  bring  a 
new  bill  on  the  feid  marriage  agreement    3  Ch.  R.  50.   fiagg 
V.  Fofter. 
An  fsrol        4.  A  marriage  fettlement  is  made  in  purfuance  of  artideSy 
b^forr  mar-  ^^^  ^^^^  is  a  Covenant  in  the  articles,  that  the  lands  are  (f  ficb 
riagc  arc  re-  «  yearly  value y  but  in  the  fettlement  it  is  omitted^jct  the  jointreis 
foived  into    may  refort  back  to  the  covenant  which  is  (liii  fubfiiting).  pec 

frtdimcnr  ^^  ^^^*'     ^^^'  ^^^'  ^^^^^  f^^3-     ^I*^  ^-  Spcakc. 
PerLd.  Jcfferies. .  Vcrn.  369.  Hill.  1685.    BelUfis  v.  fienfon.— See  Skin.  158.  Speke  r.  Fedkj. 

5«  Marriage  fettlement  imported  to  be  in  purfuance  of  aa 
agreement.  At  the  hearing  there  was  ftrong  proof  by  three  or 
.four  witnejfes  that  this  deed  was  not  drawn  according  to  the 
agreement,  but  that  the  agreement  was  for  fettling  lands  of  a 
far  greater  value,  and  to  mher  ufes.  A  trial  was  dtreffeJ  by 
Ld.  Nottingham  to  try  what  was  the  agreement,  and  the  dees 
to  be  left  out  of  the  cafe,  and  not  given  in  evidence.  On  a  bill 
of  review  Ld.  North  reverfed  the  decree,  faying,  it  was  a  ftrange 
order  to  take  away  a  man's  evidence,  and  tnen  fend  him  to  lav* 
Vern.  246.  Trin.  1684.  Bechinal  v.  Bechinal. 
C  294  ]  6.  If  a  bond  hcfoTt  marriage  is  only  for  a  jointure,  and  the  fit" 
tUment  gjus  foarther,  and  entails  the  land  upon  the  children  of 
the  marriage ;  as  to  the  jointure  the  fettlement  nuy  be 
and  jetfiraudulent  as  to  the  remainder,  in  refpeffc  of  a  furcl 
per  Ld.  North.  Vern.  a86.  Hill.  36  &  37  Car.  2.  in  '^ 
Jafon  ?.  Jervis*  i 

7*  Ji«^ 


^.  Marriage  Articles  were  worded  fo  as  id  conv^  an  efinie  fatt  S««  *  Vera. 
to  the  baron ;  but  upon  fuggeftion  by  the  father,  that  an  eftate  1J^\^^^ 

Jorlife  only  was  intended^  and  for  that  pUrpofe  a  claufe  was  therein  burgh 

td  reftrain  waft,  it  was  decreed,  per  Matter  of  the  Rolls,  that  ^T^-  Baile 
an  eftate  for  life  only  fliould  be  conveyed.    2  Vern.  13.  Mich.  ^-Coiemaiu  - 
1686.  Griffith  v.  Buckle. 

8.  EleBion  referved  by  marriage  articles,  that  if  a  fettlement 
^as  not  made  in  the  hufband's  life  of  400/.  per  ann*  the  wife 
inight  have  3000/4  in  money,  or  400/.  per  arin.  for  lifej  re- 
mainder to  the  iffue  &c.  was^/  afide  in  favour  of  creditorsy  and 
the  400/.  per  ann.  decreed  to  be  fettled,  tho'  the  wife  elefied 
to  have  the  3000/.  and  fo  the  children  infifted  to  have  th^  400/4 
per  ann.    ^  Vern.  605.  Hill.  1707.   Hancock  v.  "Hancock. 

9.  By  marriage  fetdement  the  limitation  oC  the  remdindef  was  •  Wms*i 
ic  thi*  heirs  of  their  Hvo  bodies,  and  by  the  articles  (after  the  eftate  ^*P^  ^^^' 
for  life  to  the  huft)and)  it  was  agreed  to  be  to  the  wife  for  life,  that  the  re* 
and  then  to  the  heirs  of  the  body  of  the  miife  by  the  hufhaiid*     The  mainder  m 
fettfement  is  mentioned  to  be  according  to  and  in  performance  ^®  !*"**'. 
ot  tne  articles;    But  it  not  appearing  that  the  parties  intended  /^^  btin  •/ 
to  vary  from  the  articles,  and  it  feeming  to  be  only  an  accident,  tbt  body  of 
and  it  appearing  by  proof  that  a  ftrift  Icttlement  was  intended^  ^^  ^tUt 
and  the  articles  agreeing  With  the  intentions  of  the  perfons,  \j  the  voift 
Vhich  the  fettlement  does  not,  Cowper  C.  decreed  the  land  to  to  be  begot" 
jgo  according  to  the  articles,  tho'  the  fettlement  was  made  before  ''!'j^  ^jj[* 
tnarriage*  2  Vern*  658.  Tr.  1710.    Honour  Vw  ilpnour,  having  a 

fon.  The 
father  mortgaged  the  tan^s  for  500/.  having  got  the  fon,  without  any  confiderationf  to  join  in  a  fins  | 
and  in  the  deed  of  ufet  the  fee  fimple  and  equity  of  redemption  were  limited  to  the  father.  Th^  foa 
lihmght  a  bill  to  compel  the  fath^  to  re  fettle  the  premifl'ea  on  the  fon  after  his  death,  and  the  fdt- 
tlementto  be  made  agreeable  to  the  articles;  Ld.  Cowper  decreed  the  father  and  his  fecond  wife 
t»  join  in  a  conveyance  accordingly.  But  the  fon  having  join'd  in  the  mortgage,  the  Court  would 
itot  fet  that  afide,  but  ordered  the  father  to  keep  down  the  intereft  during  his  life  ;  and  becaufe  he 
uififted  on  taking  advantage  of  this  miftake,  it  wa3  ordered  that  he  make  the  conveyance  at  hit  owa 
charge^  and  pay  coftst     Ibid.  123.  fo  125* 

lOi  fiy  marriage  articles  the  eldeftfon  was  to  be  tenant  in  tail,  ^|J»^«  '3'- 
provifo  fhat  the  father  miglit  fell  the  lands  by  the  confent  of  the  ^Tew'^*" 
to-uftees,  and  purchafc  other  lands,  and  fettle  the  fame  to  the  Cafc,  whcr* 
like  ufes*     He  fold  thofe  lands,  and  purchafed  other,  but  by  «!>«  <«ttl«- 
the  fettlement  of  them,  he  made  the  eldejlfon  only  tetiatitfor  lif^^  ^^^  ^^ . 
and  held  good,  and  that  the  elded  fen,  when  he  came  into  pof-  article*  in 
feflion   could   not  incumber  thofe  lands*     9  Mod.  128.  Hill*  the    fame 
II  Geo.  I.  Reeves  V.Reeves.    .  SlJwhfrc* 

by  the  articles  he  was  to  have  ^crn/^r  tofetth  tooo/.  per  ariri.  which  by  the  fettleinent  was  madit 
ff/y  600/.  he  was  bound  down  to  the  600/.  and  was  forced  to  get  an  a£t  of  parliament  to  enlarge  it 
lb  loro/.  per  ann.  which  he  obtain'd ;  but  it  left  his  eftate  in  poffeflion,  and  ill  the  remainders  over 
tocontiauo  as  by  cfae  fettlement.  Ibid. — Cites  a  Ukt  point.^  Ibid,  lis  decreed  by  Cowper  Ci  ia  Caf* 
•f  fiyrtDn  V.  Bailings. S.  C;  cited  Gilb.  Law  of  Ufes  334. 

II.  tTpon  a  bill  to  fupply  the  de^e£iiTe  execution  of  an 
agreement  made  by  the  father  of  the  plaintiffs,  whereby  the 
eftate  was  to  be  fettled  on  the  plaintiffs  feverally^^r  life^  re- 
tnainder  to  their JirJ}  and  other  fons  fuccejfively  in'taily  a  decree  wag 
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ofctiined  accordingly,  and  it  was  referred  to  ttc  mafter  to  fa* 
tit  a  conveyance.  See  Abr.  Equ.  Cafes  2.  in  pi.  7.  Micfa«  l^2^• 
Findi.  and  Ld.  Winchelfea. 

13.  Where  articles  are  entered  into  before  marriage,  and  Atf 
fcttlemerit  is  made  after  niarriao[e  different  from  thofc  articles  ( 
as  if  by  the  articles  the  eflate  was  to  be  in  drift  fettlemcnt,  and 
by  the  fettlemcnt  the  hufband  is  made  tenant  in  tail,  whereby 
he  has  it  in  his  power  to  bar  tlie  iflue,  this  Cot/rt  wUlfet  up  tht 

r  20K  ]  articles  againjl  the  Jettlement^  But  where  both  articles  afidfettU'* 
ment  are  previous  to  ike  marriage^  at  a  time  when  all  parties  are 
at  liberty,  the  fettlemcnt  differhig  from  the  articles  will  be  taken 
04  a  ne'w  agreement  between  them,  and  'will  controul  the  articles, 

•  See  (Y)    ^^^  j}j^>  j„  jjj^  Cjjfg  Qf  «  West  y^  ERtiissEy*  Mich.  1726,  in 

the  Court  of  Exchequer,  and  in  the  Houfe  of  Lords  in  1 727,  the 
articles  were  nude  to  controul  the  fetilement  made  before  mar-i 
jriagCj  yet  that  refolution  no  ways  contradifts  the  general  ruic^ 
for  in  that  cafe  the  fettlen^nt  was  exprefsly  mentioned  to  be  made 
in  purfuance  atid  performance  of  the  marriage  articles^  whereby  the 
iuUnt  appealed  to  be  Jlill  the  fame  as  it  ivas  at  the  making  the 
articles*  Cafes  in  Clian.  in  Ld.  Talbot's  time.  2O4  cited  in  a 
N.  B.  tkerc,  as  faid  by  Ld.  Chan.  Talbot«  NotemK  10.  1736. 
liCgg  V.  Goldwire. 


(F.  a)  Settlements.     Broke  into  by  T>ecree^ 

1.  "D  OND  was  given  after  marriage  to  fecure  400/.  part  of  tkc 
^  wife's  portion,  as  follows,  viz.  to  pay  the  intercft  to  tLe 
hufband  and  wife  iot  their  lives,  and  after  the  death  of  the  fur- 
Vivor  to  pay  the  principal  to  tlie  children  equally,  or  as  the  huf- 
band ihould  appoint,  in  cafe  there  were  no  children.    The 
hufband  being  grown  very  fiooY  prayed  to  have  lool-  topurchafe 
an  office^  and  the  %vife  confenting  thereto  upon  a  private  eiamina* 
tion  in  Court  the  fame  was   decreed.     Fin.   R,    365.  Triiu 
30  Car.  2.    Brudndl  &  Orme  v.  Price. 
^  where    .    2.  By  a  fettleitient  on  marriage  1500/.  were  to  be  laid  ottt  im 
f  K«e  l^   loftdsy  and  fettled  on  hufband  and  wife,  and  then  on  the  iffuc  % 
were  fettled  but  thc  Wife's  father,  who  had  the  1500/.  being  his  daughtct'y 
in  ftria  fct-  portion,  in  his  handfi,  did  at  the  importunity  of  his  daughter 
a*bilT*wii*^  and  fon  in  law  let  theiii  have  thc  money  to  imploy  in  trade.  And 
brought  by    On  a  bill  bv  the  father  againil  the  fon  in  law,  daughter,  and 
the  hurband  truftccs,  to  be  indemnified  becaufe  of  the  deed,  and  the  covcr«> 
finieiS'^'     ^^^^  ^^  ^^  daughter  by  which  her  confent  would  not  bind  her, 
that^they     and  all  parties  being  before  the  Court,  and  confenting  xhat  the 
had  ^m     plaintiff  (the  father)  be  difcharged,  and  the  deed  cancelled,  it 


T^'^lw"   ^^®  decreed  accordingly.     Fin.  Rep.  448.  Trin.  3a  Car.  2* 
'^'*'"'  la  J    16S0*    Donning  v.  Le«nced,  and  Ux,  &  al. 


afiif 
fft  ver 

and  hiving contra^ed  debts,  and  praying  that  they  might  be  enabtad  to  fell  part  of  tht  cw 
payment  of  debts,  and  the  truftee  by  anfwer  confeiTed  the  fame,  nd  nkewife  that  he  believed  tbcy 

Mver  woild  hare  any  i^ue,  afidfubmitud  to  do  » tho  Court  flioald  4iMd^  bft  bclnc  tndeaniM 

aai 
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thp'  it  «'as  infiiltd,  that  the  Court  ifl  fuch  cafes  had  decreed  a  fate  for  payment  ef  debtSi  and 

cited  the  Cafe  of  Die  BY  v.  Cor  n  wal  l  iSy  and  ali*:*  Sir  John  Tuf  ton's  Cafe  as  precedents,  and 

,  ur^etf  th jr  aecellity  creates  a  natural  equity,  yet  Ld.  North  declar'd,  he  did  not  fee  hew  he  could 

I  hiake  fuch  a  decree  ;  tor  he  had  known  where  people  h»d  been  mairied  near  20  year*  wi  hout  iiTucy 

«  and  afterwards  had  children,     hut  at  the  plaintid*s  importunity  he  gave  time  till  Mich  Term  to 

j  attend  him  with  precedents.    Vern.  iSi.  Trin.   1683.    Davics  v.  Weld  &  a!  — %  Ch.  Calcs  -44. 

I  S.  C.  fays,  that  the  wife's  portion  was  not  paid,  and  that  by  that  and  other  occafions,  the  huih^ni 

'  was  iodeb;  4  00/.  that  the  efhite  fettled  was  alleged  to  be  600/.  a  year,  and  that  the  bill  was  againft 

:  the  remainder-man  for  life  [it  fccms  this  is  meant  the  trultee  for  life  of  the  hulhand  to  prefenre 

Ihe  contingent  remain  Jers  J  to  join  in  fale  of  fonve  part,  and  thai  the  father  and  mother  [quxrc,  if 

.    itthould  not  be  (hulband  and  wife)]  were  eattn  out  with  great  debts,  and  driven  to  great  want. 

And  precedents  were  cited  where  it  had  been  done.     But  Ld.  North  faid,  h^  could  not  juitify  to 

decree  a  breach  of  trull;  and  that  if  it  had  been  done,  it  might  be  where  recom pence  was  made  ; 

andatUft  ordered  precedents  to  be  looked  into. Where  the  huiband  befoie  the  fcttlement  had 

mortgaged  the  fame  lands  to  one,  a:id  contclfod  a  judgment  to  another,  and  fix  years  after  the  fei- 
tlement  made,  having  no  illue,  he  entered  into  arti<fles  for  fale  therccff,  and  the  vendee  brought  a 
bill  for  a  fpccifick  es^ecution,  and  that  the  truiUes  might  join,  it  wjis  tnfifted  for  the^laintiBT,  that 
^AJtttlemtnt  hting  only  of  an  f^uify  of  redemption^  the  mortgagee  was  not  bound  by  it,  but  might 
not  only  enter,  but  foreclofe,  which  v;ouId  bir.d  tho'  iffue  fhould  be  born  afterwards;  and  that  the 
h'iiband  and  wife  not  being  able  to  redeem  a  fale  was  abfolutely  ncceffary,  or  otherwife  the  re- 
demption woald  be  toll  to  hulband  and  wife,  and  alfo  to  the  iflue  if  any.  (hou'.d  be.  And  the 
Ma/ler  of  the  Rolls  decreed  the  truiVces  to  join  in  fale,  and  the  trufteei  to  be  indemnified,  th« 
fcttlement  being  only  of  an  e<]uity  of  redemption,  and  the  wife  being  in  Court,  and  curained 
.vhcthcrfl:e  freely  confentcd  or  not  to  the  fale.     a  Vern.  303.  Mich.  1693.    Piatt  v.   p  ^    ^ 

iprig  &  al. S.  C.  cited  per  Cur.  2  Wmj's  Rep.  6i6,  617.  Mich.  1722.  in  Cafe  I    ^9^    J 

Jpl  ManfeU  v.  Manfell. 

(G,  a)  Pleadings.  How  the  Marriage  to  be  pleaded,  see  (f.  »o 

pJt  a.  4» 

>.  T  N  debt  on  bond  the  defendant  pleaded  ne  unqnes  accouple  in  He  G[i9i3M 
.         loyal  matrimony ;  the   plaintifF  demurred,  and  had  Judg-  ^^'^*  plcad- 
xnent  \  for  it  admits  a  marriage,  but  denies  the  lep;ality  of  it ;  Viagcin  fti^I 
whereas  a  marriage  de  fafto  is  fufficient,  and  whether  legal  or  Show.  50, 
not  legal  is  no  ways  material.     2  Salk.  437.  Trin.  i  W.  &  M.  5.  C. 
B.  R.   Alleyn  and  Ux  v.  Grey. 

2.  The  conftant  form  of  pleading  marriage  is,  that  it  was  per 
prejbiterum  facris  ordinibus  confiitututn,  i  Salk,  120.  9  Annse, 
Heydon  v.  Gould. 

3.  A  bond  was  given  by  the  defendant  to  a  young  woman  \r\ 
the  penalty  of  1000/.  reciting  that  Ihe  had  agreed  to  marry 
him,  and  conditioned  that  he  'unuld  marry  her  according  to  the 
rites  and  ceremonies  of  die  Church  of  England  within  a  twelve^ 
vumthy  or  elfe  pay  the  fum  of  500/.  The  defendant  not  having 
married  her,  and  having  got  the  bond  out  of  her  poiTeflfion  and 
deftroy'd  it,  ihe  brought  her  bill  in  the  Court  of  Chancery 
(which  after  her  death  was  revived  by  her  reprefentative)  pray- 
ing a  fatisfackion  for  the^oo/.  At  the  hearing  the  chief  matter, 
infifted  upon  on  the  part  of  the  defendant  was,  that  the  plaintiff 
in  her  bill  had  not  averred y  that  Jhe  herfelfwas  ready  and  ivillingjo 
have  married  the  defendanfy  that  the  marriage  was  not  in  hia 
power  alone,  but  herconfent  wasnecefiary;  and  that  wherever 
the  a£l  of  the  obligee  is  neceflary  to  the  performance  of  the  con«« 
dition,  a  readinefs  on  his  fide  muft  be  (hewn.  But  the  Court 
held,  the  plaintiff's  bill  was  fufficient  without  fuch  averment, 
»n4  that  the  cafe  muft  be  confidered  as  if  an  a^on  at  law  had 
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been  brought  upon  this  bond.  Now  at  law  the  plaintiff  need  not 
have  averred  that  Ihe  was  ready  and  willing,  but  it  would  be  m- 
cumbenton  the  defendant  to  Jhev)  the  contrary  as  an  excufe  for  his 
non-performance,  viz.  that  he  was  ready  and  offered,  and  re- 
qnefted  her,  but  fhe  refufed ;  for  he  muft  not  only  have  fhewn 
a  readinefs  on  his  part,  but  a  refufal  on  hers:  befides,  in  all 
cafes  of  contracts  the  nature  of  the  thing  is  to  be  confider'd,  and 
from  the  modefty  of  the  woman's  fex,  the  law  prefumes  that  tht 
requejl  is  to  arife  on  the  part  of  the  man^  unlefs  the  agreement  is  i9 
the  contrary.  Accordingly  the  Court  decreed  the  500  /.  to  the 
reprefentative  with  colls,  and  intereft  from  the  time  of  filing 
the  original  bill.     Hill.  Vacation  1738.    Atkins  v..  Farr, 

(H.  a)  Forcible  Marriage.     The  Offence  thereof. 

Thb  (btutc  |,  3  if.  7,  capf  2.  TJ/'HERE  v/om^i^as  well  maidens  as  nviiows 
rp^ambr"  '^^^  wivesy  having fuhftancesy  fime  in  goodi 

mnd  a  pur-  moveable^  andfome  in  lands  and  tenements^  andfome  being  heirs  ap' 
view.  The  parent  unto  their  aficejiorsy  for  the  lucre  of  fuch  fubjlances  be  t^tenr 
where  wo"  ^^^^^  taken  by  mif-doers  contrary  to  their  willy  and  after  married  to 
men  8cc,  fuch  mif^doerSy  or  to  other  by  their  affenty  or  defiled  to  the  great  dif* 
liaving  fub-  pleafure  of  Gody  and  contrary  tojheking^s  laivs^  and  dijparagemnd 
fcr°d\e  lucre  ^f  ^^^  f^^^  womeny  and  utter  heavinefs  and  difcomfort  of  their 
of  fuch  fub-  friends y  and  to  the  evil  enfample  of  all  other :  it  is  therefore  or* 
ftancc  are  dainedy  eflabltfhed  and  enaBed  by  ourfovereign  lord  the  iingy  by  tie 
token  Ty  ^^^/V^  of  the  lords  fpiritual  and  temporaly  and  the  commons  in  tiefaii 
inif-doers  parliament  affembledy  and  by  authority  of  the  fame y  That  what  per* 
r  297  ]  fon  or perfons  from  henceforthy  that  taketh  any  woman  (fo)  agaifi/l  her 
contrary  to  ^/7/  unlawfully  y  that  is  to  fay  y  maidy  widov^y  or  wfcy  that  fuch  takingy 
mnd"  after'  procuringy  and  abetting  to  the  fame y  and  alfo  receiving  wittingly  the 
are  married  fame  woman  fo  taken  againfi  her  willy  and  knowing  the  fame y  befe* 
or  defiled,  lony  :  and  that  fuch  mif-^ersy  takers  y  and  procurators  to  the  fame^ 
^**wordi  in  ^"^ '"^^^'^^'^•^j  knowing  the  faid  offence  inform  aforefaidy  be  hence^ 
the  prtam-  forth  reputed  and  adjudged  as  *^  principal  felons  \  provided  alu*ay^ 
ble  arc  ob-  that  this  aH  extet^fls  not  to  any  perjon  taking  any  v^oman  only  claim'* 

vlT*  /'  Be  '"^  ^^'"  ^"^  ^^  ward  or  bond  woman, 

taken,  i.  Be  married,  3.  "Rtdrfilrd.  The  purview  is,  that  wh^t  perfop  ^c.  taketh  anywmnaa 
(fo)  agaiuft  her  will  unlawfully  &c.  fuch  taking,  procuring  and  abetting  &c.  and  alfo  recelnog&c. 
and  knowing  the  fame  (halt  be  felony ;  and  that  fuch  oAif-doers  &c.  (hall  be  reputed  &c.  as  principal 
felons.  So  that  it  is  not /aid  in  the  purview  [f^  taken^  marxied,  ordered)  but  only  [Jo  taken  againf 
their  mill.')  And  upon  this,  grc4t  que()ion  was  mov'd,  4^5  P.  &  M.  in  the Stxr-chamber,  fix* 
Whether  the  eloignmem  agaifiji  her  xul/l^  tvithout  marriage  or  carnal  co^nlai ion  (which  is  intended 
by  the  word  denied)  be  felony  or  no  ?  And  the  opinion  A  Hrook,  and  fomc  other  of  the  jufticcs  wis^ 
that  it  was ;  but  Saunders  Ch.  J.  was  againft  it.  1 2  Rep.  2  J.  in  the  Cafe  of  Stealii^  of  Womeii."" 
But  it  was  afterwards  refolv'd,  that  if  a  feme  be  taken  agamjl  her  will  by  rio^rt,  tmd Jkttci^aeid 
threatened  to  mdrry^  hut  doe%  notf  this  Is  not  felony  by  this  ilutute.  But  if  (he  had  been  mairtedyOr 
deftled,  it  '  ad  been  fel  ;ny  by  that  ftatute,  and  not  otherwise ;  for  tho*  the  body  of  the  laWfayt,  thst 
fuch  taking  Ihall  be  felony,  yet  the  intention  oftie'aS  it  expounded  by  the  faid  taking  widi  lbfcc» 
and  after  they  are  married  or  defined  ;  and  this  was  the  mifchief  whiph  the  ftatute  intOMle^  to  pic- 

ve  ti  per  all  thf  Juftitcs    liemblcd  at  Ser,t.ant*i  Inn.  Hill.  :6Eii«.  And.  1i5.pl.  160. S.C. 

cited  per  Periim  Ch.  B.  12  Rep  zo.  And  that  the  purview  ought  to  puiiue  the  mifchief* 
And  -dly,  this  word  {foj  hath  rtference  to  the  freamble^  and  all  the  mifchief  cantajned  in  it^ 
S.  P.   Sav.  5  i.  pi.  127.  Pafch.  25  Eliz.  Anon. 

S.  C.  cited  Hob     82,  183.  in  Caf«  of  Bfutoav,  Moxris.-^^-S.  C.  cited  Cro.  C.  i^^%  4S^-^ 
Ladf  FttlwQod's  Cafe* 
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'_  ITpM  ooffi^entioa  ftf  this  ftatute  it  was  r«folv'd  by  Coke  Ch.  ].  YeW^rtdki,  WUIiami,  '^r  ig  and 
ttherat  that  whereas  it  is  provided  that  what  perfon  loever,  who  takes  a  perfob  agaiaft  her  will  &c. 
lltho'lhe  bodjof  the  ad  extends  to  taking  only,  yet  in  reipcft  of  this  word  (fo)  it  b^tb  reUti  .n 
Co  tbe  preamble  (to  fuch  perfoo  as  is  defcrib'd  in  the  preamble,  viz.  bavlngpibftanct)  \  it  was 
agreed  by  all,  that  if  fi>t  bath  notbingf  nor  is  beir  4ij>far€Mt,  it  is  out  of  the  llaiutc ;  for  the  ftatute 
would  not  have  been  fo  curious  in  defer  ibing  the  perfon,  and  allin  vain.  241y,  The  word  (fo)  re- 
lates to  the  quality  and  e%/ent  of  the  taking  mentioned  in  tki  preamble,  viz.  to  be  married  or  defiled: 
km  if  ihe  be  not  married  or  defiled  it  is  not  fuph  a  taking  ^fo)  viz.  fo  married,  or  fo  defiled  ;  atMi  it 
it  not  reafoDable,  that  (ib)  (hould  have  relation  to  the  taking,  which  is  more  remote,  and  not  to 
the  marriage  or  defiling  which  is  nearer.  Quod  fuit  conceifum.  la  Rep.  99.  Trin.  10  Jac.  Baker 
V.  Hall.«-S.  C.  cited  Hutt.  3.  Trin.  15  Jac.  And  there,  upon  divers  afl'emblies  of  all  the  Judges,  it 
^oblerved,  thatthe  body  of  the  ad  feems  to  be  general,  wt.  he  that  (hall  take  any  woman  fo 
againft  her  will.  And  it  was  faid  to  be  a  great  inconvenience  to  make  it  feiony  to  take  an  heir  ap- 
parent of  a  poor  man,  or  to  take  a  poor  woman  which  hath  but  a  very  fmall  portion,  and  of  mean 
parentage,  and  (as  was  faid)  pf  a  woman  in  a  red  petticoat,  apd  yet  not  be  fo  to  take  the  daughter  of 
an  Earl  or  of  fome  other  zreat  man.  But  It  was  refvlv'd,  that  the  body  oftbeaEi  is  incorporated  witb 
fbefreamble;  for  it  had  been  adjudged,  that  taking  a  woman  with  intent  to  marry*  or  deflower 
bcr  &c.  is  not  felony  without  the  doing  it,  and  this  refts  upon  the  preamble,  and  then  fhall  have  re- 
lation to  fuch  womah  before  nam'd,  v\z.  maid,  widow,  or  wife,  having  fubftance,  and  to  an  heir  ap« 
parentj  and  to  no  other.  Hutt.  2.  5. — Hob.  3S2.  pi.  iiq^  feems  to  be  S.  C,  by  the  name  of  Brur 
ton  V.  Morris  Sc  al.^-S.  C.  cited  Cro.  C.  425.  in  Lady  Fulwood's  Cafe. 

*  Note,  By  the  ezprefs  purview  of  the  a^  the  acceffory  botb  before  find  after  is  made  principal  &c. 
But  by  a  conftrudion  of  the  common  law,  they  that  receive  tb»  mifdoers^  and  not  tbe  tt'Omen^  are 
Accfjiries  /  for  this  i€t  makes  the  receivers  of  the  women  the  principals. .   1 2  Rep.  21.  The  Cafe  of 

Stealing  of  Women S.  P.  12  Rep.  99.  Trin.  10  Jac.  in   Cafe  of  Baker  v.  Hall. — 3  Inft.  61. 

cap.  12.  S.  P. S.  P.  Dal.  22.  pi.  3.  3  &4  P.  &  M.— S.  P.  Hawk.  PI.  C.  no.  cap.  42.  f.  8. 

hecaufe  the  words  arc  receiving  xvitting/y  tbe/ame  tuomanfo  taken  &c.  Bet  he  fays  it  feems  clearly, 
thatthev  are  accelTaries  after  the  offence,  according  to  theicnown  rules  of  common  law.— The  being 
utarried  in  tbe  prefence  of  aferfon  nut  party  to  tbe  forcible  taking  or  confenting  thereto  was  held  not 
to  be  an  offence  within  the  ftatute.  Cro.  C.  488.  489.  Mich.  13  Car.  B.  R.  tady  Fulwoo4's 
Cafe.^Hawk.  PI.  C.  no.  cap.  42.  f.  g. 

2.  A.  B.  and  C.  were  indited  in  Surry,  for  that  E.  was  a  ^^^^  '^J^ 
maid,  who  had  z  portion  of  1*^00 1,  and  they  violentcr  et  felonicc  tJe^^Cafc  of 
aflaulted  her  at  S.  in  Com.  8.  and  her  there  took  away  by  force  Bruton  v. 
and  againft  her  will  on  the  23d  Auguft  &c.  and  the  fame  day  Morris, 
and  year  the  faid  A.  married  her  at  S.  by  the  abetment  and  pro-  J^***|J  ^^' 
curement  of  the  faid  B.  and  C.   Th^  evidence  was,  that  (he  wa^  tahng^  the 
taken  in  Middlefex  with  fwords  drawn,  and  carried  into  Surry  '^^^^j  »ni 
and  married  there,  and  tho'  divers  witnefles  offered  to  prove,  !^^  ^r'de^ 
that  flie  faid  flie  was  willing  to  marry  him,  and  appointed  a  ficivring 
taylor  to  make  her  a  gown,  and  was  found  in  bed  with  him.  All  ^erc  in  /f. 
the  Court  (abfente  Berkley)  held  this  taking  in  Middlefex  a  con-  ^[i  vT 
tinning  force^  and  a  forcible  caption  in  St/rry,  and  an  offence  within  r    ^^g   1 
the  ftatute.     And  tho'  her  not  knowing  what  fiie  did,  by  reafon  .j^^  ^  v  .^ 
of  the  fear  fhe  was  under  at  the  time  of  the  marriage,  might  is  fciony 
avoid  the  marriage,  yet  it  was  fuch  a   marriage   as  was  an  <*ompos'd  of 
offence  witliin  the  ftatute.     But  bccaufc  it  did  not  appear  that  ""in^J^s^^"",^ 
C.  was  party  to  the  forcible  taking  or  confenting  thereto,  it  was  ^urdcr  is  of 
not  an  ofFence  in  her  within  the  ftatute.     And  the  Court  being 'the  rtrokc 
fiiUrefohred  that  judgment  be  given,  which  Jones  J.  pronounc'd,  !!Icro?c! 
and  faid  that  the  ftatute  is  not  obfolete,  as  had  been  objefted,'  485,  4V6.' 
and  as  to  the  pretence  that  E-  was  married  with  her  confent,  c««s  s.  P, 
and  fo  not  within  the  ftatute,  that  the  tailing  being  unlawful,  *'  -'"^m  u  it 
and  againjl  her  ivilly  tho'  the  marriage  vjas  nvith  her  willy  yet  miftaken 
was  felony  within  the  ftatute,  and  this  was  agreed  by  all.  And  ^««  fof 
all  beld;^  that  tlnj'  this  was  not  a  marriage  dc  jure^becaufe  (he  was  **•••  *  *' 
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— Serj€aiit    fu  foch  fcaT  (as  Ihc  affirmed  upoi^  her  .oath)  that  flic  knew  not 

Sy^ Vheof-  ^^^^  ^^  ^^^^  ^^  ^^^>  y^^  *^  ^^  ^  marriage  de  fa£lo,  and  is  felonj 
fender  may  Within  the  ftatute ;  wherefore  judgment  was  given  that  they 
U  indiaed  (hould  be  hang'd.  Cro.  C.  48a.  484.  488.  492.  Mich.  13  Car. 
gufit/^n"he  ^!  ^-   ^^^Y  Fulwood  and  Bowen's  Cafe. 

county  v^hcre  the  marriage  &c.  is,   becaufe  the  continuing  of  the  force  there  amounts  t»  ^ 

forcible  taking  wiihin  the  ftatute.     Hawk.  PI.  C  |io.  cap.  41.  f.  10. %  Hawk.  PI.  G.  Sti> 

m^'iS'  f.38.  '     ^ 

3.  A.  young  woman  of  14  jears  of  age  and  5 cool,  fortune 
yjras  inveigled  into  Hyde  Pari  by  of^e  Mrs.  B.  a  confederate  vjith 

"  y*  'S.  to  take  the  air  in  a  coach,  and  being  in  the  park  the  coacbmM 
drove  away  from  tie  company y  when  J,  S.  who  came  to  the  roacbflJe 

.  $n  a  majky  perfwaded  B,  to  quit  the,  coach  and  pulled  out  A.s  maidi 
then  7«  ^-  S^^  ^^^^  the  coach  detaining  A.  therein  till  the  coachman 
Carrie^  them  to  his  lodgings  in  the  Strand,  where  the  next  mormng 
ie  prevailed  upon  her  to  marry  him%  after  having  threat ned  to  carry 
her  beyond  fea  ifjhe  refufed,  but  was  apprehended  the  fame  daf 
in  the  fame  houfe.  The  Court  feriatim  delivered  their  optnionsi 
that  {he  was  to  be  admitte4  a  witnefs  notwithdanding  ihe  was  a 
wife  de  f^dlo.  That  this  was  one  continuing ftrce  upon  her  frcmi 
the  beginning  to  the  marriage,  fo  that  whatever  was  done  while 
jhe  was  under  that  violence  was  not  to  be  refpeded }  and  it  wa^ 
held,  that  the  evidence  was  clear  as  to  all  the  points  of  die  fta- 
tute. I  ft.  That  the  taking  washy  force.  2d.  That  the  woman 
had  fubftahce  according  to  the  ftatute.  3d#  That  marris^  en- 
fued,  tho'  it  did  not  appear  that  (he  was  deflowered  \  and  being 
found  guilty,  judgment  was  given  and  he  was  hanged.  Vent* 
5143.  Trin.  25  Car^  2.  B.  R.   John  Brown's  Cafe^ 

4.  Pending  ^ifuit  in  the  Spiritual  Court  caufa  ja£titatiqivs  ma- 
iritagii  the  wonian  exhibited  an  indiSment  alfo  m  B.  R.  againft 
all  the  witneiTes  who  might  prove  the  marriage,  and  it  vrvafir  4 

"  confpiracy  by  force  and  arms  to  carry  her  away  againfi  her  will  &V. 
This  indictment  was  brought  that  the  paFtips  might  he  convided 
upon  the  oath  of  the  woman,  and  fo  difabled  to  be  witnefles  in 
the  Ecclefiaftical  Court  to  prove  the  marriage,  which  by  thi| 
means  might  be  avoided  j  and  therefore  Serjeant  Pemfacrtoa 
moved  to  ftay  proceedings  upon  the  indidlment  until  the  fuit  in 
the  Spiritual  Court  was  determined;  this  was  oppofed  by  iSer<« 
jeant  Termaine  and  the  King's  council,  as  not  pra£^icaDle  ta 
ftay  proceedings  iii  the  King's  caufe  for  any  matter  depending 
in  a  private  Court,  efpecially  in  this  cafe  where  the  tndi£tmenc 
was  for  a  force  in  taking  and  carrying  away  of  a  woman,  and 
piarryin^  her  againft  her  confent,  and  fo  a  thing  collateral  to  the 
JUit  in  the  other  Court ;  'neither,  was  this  fuit  for  delay,  for  the  de* 
fendant  had  indi£led  two  of  the  witneiles  againft  him  for  per- 
jury ;  the  Court  would  not  ftay  the  psoceedings  upon  the  in* 
dii^iment,  but  it  was  tried  at  the  bar,  and  the  woman  bcnug 
produced  as  a  witnefs  it  was  obje£^ed  againft  her  that  ihe  ought 
not  to  be  aUowed  to  give  her  evidence,  becaufe  there  was  a 
marriage  proved  ii^  the  Spiritual  Court  i  and  whe^  the  confer 

^UCDCC 


Ijuence  of  the  eridence  will  redound  to  tlie  benefit  of  the  wit<*  ' 
nefs  be  is  always  rejc&ed^  Curia,  Bron^  was  executed  for  fteal- 
ing  *  Mrs.  Ramfey,  and  (he  was  allowed  to  be  a  wknefe  in  that 
caie.  And  in  Ful wood's  Cafe  upon  the  ftatute  of  H.  7.  the 
woman  was  allowed  to  be  a  witnefs ;  and  fo  ihe  was  in  this 
cafe.  4  Mod.  8.  Hill.  2  W.  &  M.  in  B.  R.  The  King  and 
Queen  v.  Feza$« 

5.  Several  were  indiAed  upon  the  ftatute  of  3  H.  7.  a.  againft 
fteaiing  of  women  &c«  the  indiSment  did  fet  forth  the  tuomant 
agtj  thatjhe  hum  an  heirefs  to  J.  S.  Huai  worth  in  goods  and  chattels 
Jo  tmichf  and  Jo  much  in  land  of  inheritance  \  that  &e  was  a  virgin* 
And  upon  evidence,  the  cafe  appeared  to  be  thus :  B.  perfonating 
a  country  lady,  though  in  truth  a  woman  of  the  town,  took  0 
lodging  in  the  houfe  where  ji,  lodged  and  after  feme  time  intro^ 
duced  S.  into  the  houfe  as  her  brother ,  where  he  frequently  had  the 
mverfatiou  of  thefaid  A*  In  the  mean  time  B.  ufed  to  magnify 
her  pretended  brother's  merit  and  goodnefs,  infomuch  that  the 
jiaid  A,  had  likewife  declared  her  liking  of  S.  and  wiihed  he  would 
marry  her.     But  to  get  her  abroad  without  any  of  her  friends 
B.  deluded  her  aunt  and  her  to  go  with  her  to  church ;  and 
againft  the    time  got  bailiffs  to  take  out  a  writ  againft  A« 
and  her  aunt,  and  To  they  way4ayed  and  arrejied  them,  and  con« 
vcycd  them  from  Weftminfter,  where  they  lived,  firft  to  the 
Garter-Tavern  in  Drury-Lane,  and  there  feparated  the  aunt 
and  her,  and  carried  her  to  Holborn  to  the  Vine^Tavefn,  cohere  S* 
came  as  her  bail,  and  there  married  her,  continuing  under  the  arrejl  | 
B'  telling  her  that  ifjhe  did  not  marry  S.  Jhe  mujl  go  to  Newgate. 
And  S.  and  B.  were  found  guilty ;  for  the  Court  delivered  it  to 
the  jury  for  law,  that  tho'  the  faid  A.  might  have  a  fancy  for  the 
man,  yet  becaufe  ihe  was  not  privy  to  the  contrivance  of  corn** 
ing  out  to  him,  and  knew  not  beforehand,  or  confented  fo^  to. 
come  to  him,  and  being  married  whilft  ihe  continued  under 
that  reftraint  and  violence,  tho*  perhaps  Jhe  confented  to  the  mar-* 
riage,  yet  thefaid fa^  was  a  crime  within  the  ftatute  ;  for  here 
was  a  forcible  taking  away,  and  her  fubfequent  confent  whilit 
under  the  reftraint  could  not  be  looked  upon  but  an  etkO.  of  the 
continuing  force  ;  and  that  tho^  S.  had  known  nothing  of  the  firfl- 
foTfe,  yet  he  knowing  her  to  be  under  it,  and  marrying  while  he  knew, 
her  to  be  under  it,  made  him  approve  of  the  firft  force,  and  to  par- 
take of  it  fo  as  to  be  guilty.     Note,  upon  this  ftatute,  all  aidera 
and  af&fters  are  principals;  and  note,  the  man  was  hanged : 
Hartly  and  Spurr  the  bailiffs  were  acquitted.     Far.  10 1,  102^ 
Mich,  i  Annae.  in  B.  R«    I'he  Queen  v.  Swanfon,  Bayntonj^ 
Hartley  and  Spurr. 

6.  Serjeant  Hawkins  fays  the  following  points  (among  others 
before  mentioned)  have  been  refolved.  1  ft.  That  the  indiBment 
wfk  exprejly Jet  forth,  both  that  the  woman  taken  zvf^j  had  land^ 
or  goods,  or  was  heir  apparent,  and  alfo  that  ihe  was  married  or. 
dejiUd  J  becaufe  no  other  cafe  is  within  the  preamble  of  the  fta- 
^te  to  whi^  the  enadt^ng  claufe  clearly  refers  \  for  it  does  not 
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fay,  that  what  perfon  &c.  taketh  any  woman  againft  her  wi8| 
but  what  perfon  that  taketh  any  woman  fo  agamft  her  w3L 
2d.  That  tht  indi£lment  ought  alfo  to  alledge>  that  the  taking 
wzs for  lucre t  becaufe  the  words  of  the  preamble  are  fo;  but 
that  it  needs  not  fet  forth,  that  it  was  with  art  intention  to 
oiarry  or  defile  the  party>  becaufe  the  words  of  the  ftatute  n^ 
ther  require  fuch  an  intention,  nor  does  the  want  thereof  any 
way  leilen  the  injury^  3d.  That  it  is  no  manner  of  ezcufe, 
that  the  woman  at  fim  was  tahn  atvay  vfith  her  own  ewjtid^  be^ 
caufe  if  ihe  afterwards  refufe  to  continue  with  the  offender,  and 
be  forced  againft  her  will,  fiie  may  from  that  time  as  property  be 
faid  to  be  taken  againft  her  will,  as  if  (he  had  never  given  any 
confent  at  all;  for  till  the  force  was  put  upon  her,  &e  was  in 
her  own  power.  4th.  That  it  is  not  material  whether  a  woman 
fo  taken  away  be  at  laft  married^  or  defiled^  wib  her  own  confmt 
or  not,  if  (he  were  under  the  force  at  the  time,  becaufe  the  of- 
fender is  in  both  c^fes  equally  within  the  words  of  the  ftatute, 
and  ihall  not  be  conftrued  to  be  out  of  the  meaning  of  it  for 
having  prevailed  over  the  weaknefs  of  a  woman,  whom  by  fo 
bafe  means  he  got  into  his  power.  Hawk.  Fl.  C.  109,  iio« 
qap.  42.  f.  4,  5,  6,  7, 
I  3®^  J  7-39  -E^'«-  9'/  r-  He  that  taketh  away  a  woman  again/1  her 
will  (having  lands  or  goodsy  or  bAng  heir  apparent  to  her  ance^) 
contrary  to  the  3  //,  7.  2.  orheing  arraigned  for  fuch  cffencey^anis 
mutCy  anfwers  not  dire£flyy  or  chaUengeth  above  20,  Joall  not  have 
the  benefit  of  c/ergy, 

S,  2.  ithefame  law  againfl procurers  and  accejaries  b^ore  fuch 
offence  committed^ 

8.  4  £5*  S  P.  55*  AT.  cap,  8.  /  4.  If  any  perfon  /hall  ewtraB 
matrimony  with  a  ntaidy  or  woman'^ehild  under  the  age  of  l6  yeersy 
without  ihe  confeftt  of  her  father^  if  livings  and  if  he  be  deady  with' 
out  the  conffntofthe  mother^  or  other  guardian  of  fuch  childy  hefindl 
fuffer  5  years  imprifonmenty  and  have  a  fine  impofed  up^n  himy  one 
moiety  whereof fball  go  to  ihe  crown,  and  the  other  to  ihe  party 
grieved, 

S.  6,  And  ifofiy  maid  or  woman-^hild  above  the  age  of  12  yt^^f^ 
and  under  16  do  agree  to  marry  fuch  perfon  without  the  confent  of  her 
parents  or  guardians  as  aforefaidy  then  the  next  of  kin  to  her,  to  whom 
ber  lands  fhould  dcfcend,  cr  cotne  after  her  deceafcy  fhallfrom  the 
time  of  fuch  agreement  hold  and  enjoy  all  fuch  lands,  tenements,  und 
hereditaments,  as  the  fame  womaU'-child  had  in  poffeffion,  reverfioHor 
remainder,  during  her  life,  and  after  her  death  the  faid  lands  Vc* 
fhall  defcend  and  come  tofufhperpn  as  they  fhould  have  dene  befire 
the  making  of  this  a^,  other  than  to  him  only  who  didfi  eontraS 
ntatrimony* 

For  more  of  9^arrfag;e  in  general,  fee  iBaron  anti  $tvM% 

SDitlOrcej  an4^  other  proper  titles. 
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fl^atftal  anu  *  fll^arflialfea.  •  couri  rf 

Marfhalfeat 
(Curia  Pa- 

_  latii)  is   9. 

cord  to  hear 
and  deter- 

(A)  Of  the  Office  of  Marfhal,  and  Grants  of  it.    Slll^lg 

fenrants  of 

I.TpHE  Court  of  Marfhalfea  is  of  as  great  antiauity  f  as  any  hounJu'* 

**•   r^f^,  as  appears  by  L.  5.  E.  4*  fo.  129.  wnere  it  is  faid  «nd  othei9 

to  be  one  of  the  ancienteft  Courts  of  this  realm.    It  follows  the  *^*^***'*  ^*« 

{trfin  of  the  Kingy  be  he  within  or  out  of  the  realm ;  for  being  in  ^b^h^uri/, 
'nmce,  in  alieno  regno,  he  did  juftice  there  upon  an  offender  ttiaimt  rf 
within  the  verge;  but  yet  its  dignity  is  (hort  of  that  of  B.  R.  the  "^(^f'fffrt 
firft  is  only  a  peculiar  and  private  liberty,  but  B.  R.  is  a  Court  vJ^g^ofdui 
for  the  common  law,  and  for  general  matters ;  the  firft  as  men-  Court,  an<i 
tioncd  in  articuli  fuper  chartascap.  3,  is  of  things  done  inter  gens  ^^  P^"*  <^ 
de  hoftle  le  roy^  the  other  is  inter  gens  de  peuple ;  per  Crocke  ^ere*ii- 
Juftice.    Buls.  207.  208.  Trin,  10  Jac.  B.  R.  in  Cafe  of  Cox  ther  party 

»•  Gray.  ^4,'t 

milf ;  and  nf  all  other  actions  perfonal*  wherein  hoth  parties  are  the  King's  fervants ;  and  this  w 
the  original  jurifdi^tion  of  the  Court  of  Marfhalfea  :   but  the  Curia  PaiatiU  eredied  by  King 
Charles  I.  by  letters  patent,  in  the  6th  year  of  his  reign,  and  made  a  Court  of  Record,  hath  power 
to  try  all  perfonal  adions,  as  debt,  trefpafs,  flander,  trover,  adion  on  the  cafe  &c.  between  party 
and  party,  the  liberty  Vf  hereof  extendi  iimtUi  ahcut  IVhitehalli  whkh  jurifdidion  hath  fince  been 
confirmed  by  King  Charles  the  lid.    And  the  Judges  of  this  Court  are  tbeftrwardof  the  King's 
imfhold^  and  knight  marjhalfor  the  time  beings  and  tbeftt^vard  of  the  Court,  or  his  deputy,  being 
always  a  lawyer,  Crompt.  Jurifd.  f02.  Kitch.  icg.  &c.  2  loft  548.  This  Courtis  kept  cnreaweei 
in  Soutlnuark  :  and  the  proceeding*  heie  arc  either  by  capias  or  attachment,  which  is  to  be  fervid  on 
tKe  defendant  by  one  of  the  knight  marihal's  men,  who  takes  bond  with  fureties  for  his  appearance  at 
thencit  Court  j  upon  which  appearance  he  muft  give  bail*  to  anfwer  the  condemnation  of  the  Court; 
aod  the  next  Court  after  the  bail  is  taken,  the  plaintiff  is  to  declare,  and  fet  forth  the  caufe  of  bis 
adion,  aod  afterwards  proceed  to  iflfiie  and  trial  by  a  jury,  according  to  the  cuilom  of  the  common 
)Law  Courts.    If  a  caufe  is  conliderable,  it  is  ufually  removed  into  B.  R.  or  C.  B.  by  an  habeas  cor- 
pus cum  caufa  ;  otherwife  caufes  are  here  brought  to  trial  in  4or  c  court-days.    Pradtis.  Solic.  409, 
410.  This  Marfhalfea /i  that  of  the  boujbold,  not  the  Kin^s  MarJJialfta  Vfbicb  belongs  to  the  Kingg 
Bench,  Jac.  Law  Didt.  verbo  Court  of  Marfhalfea  cites  tne  aforefdid  books. —  1 1«  Rep. 79.  b.  Ar«'. 
cites  4  H.  6.  S.  b.  and  diverlity  of  Courts  tit.  Marfhalfea  and  Fiera.  lib.  9.  cap.  2.  and  Britton, 
cap.  1. — ^Williams  J.  held  that  it  was  a  Court  by  prefcription.  Buls.  208. — But  FlemingCh.  J.  contra; 
becaufe  every  prefcription  implies  a  grant,  whereas  this  Court  u as  not  inftituted  by  grant  r  -^ 

iwr  yna'de  communi  jure  as  all  other  Courts  of  J  ullice  aret  and  this  pro  necejjitate  ;  and  fo  of  L  3  ^  '  J 
B.  R.  and  C.  B.  they  have  not  their  commencement  by  prefcription  or  patent,  but  de  communi  jure, 
and  fo  of  the  Marfhalfea  ;  for  as  long  as  there  is  a  King,  fo  long  of  abfolute  neceflity  there  muft  be  a 
Coart  of  Marfhalfea ;  for  it  is  very  neceffary  for  the  King  to  bt  always  attended  by  his  fervants, 
and  if  tliey  fhall  be  drawn  by  fujts  into  other  Courts,  he  will  then  lofe  their  fervice  during  fuch 
time.  Buls.  2  •  i. — This  Court  hath  its  foundation  from  the  common  law  of  England.  4  Inil.  1^0. 
cap.  78. — It  was  held  in  uuIa  revis,  and  no  writ  was  necefiary  for  adionx  brought  therei  nor  wai 
any  privilege  allowable.    Fleta.  06.  lib.  2.  cap.  2. 

2.  The  Duke  of  Norfolk  came  into  B.  R.  and  T.  B.  with  him.  The  Queen 
•ndjhewed  that  he  had  admitted  J.  B.  to  the  office  of  marfhal  for  ^^^^^^i 
ffey  and  that  J.  B.  had  forfeited  the  office  to  him  granted,  and  of  Shrewf- 
hat  he  had  admitted  T,  B.  and  upon  great  examination  of  the  de»  ^^ry,  anno 

faulu  of  J.  B,  and  fi;jding  them,  the  Court  admitted  ST.  B.  and  \l^^  ^^ 

fwore 
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office  of  fivore  him  into  the  office y  and  inrolled  his  letters  patents^  and  entrd 
^lio/tng.  of  record  that  J.  £.  was  firjl  admitted  officer  with  letter  patents  of 
i«w;  and  the  Duke.  Br.  Forfeiture  dc  terrcs,  pL  27.  cites  39  H.  6. 32. 
now  came  3.  jind  fo  fee  that  the  Duke  was  officer  in  fee,  and  granted  it 
t^d^^^^  to  J.  B.  for  life,  therefore  fee  that  it  may  be  granted  over,  and 
tLt  J??.  *  that  the  Jetters  of  die  Duke  were  inrolled  of  record  before  thfim 
at  the  prayer  of  the  Duke  by  his  attorney y  and  how  after  the  Dnkc 
came  into  Court  ut  fupra,  and  prayed  ut  fupra,  and'that  die 


of  hia  at  the  prayer  of  the  Duke  by  his  attorney^  and  how  after  the  Dnkc 
wiiLm^he*  ^^^^  *"^^  Court  Ut  fupra,  and  prayed  ut  fupra,  and'that  die 
had  grsMteJ  faid  J.  B»  tvas/olemnly  demanded  to  cw^  and  attend  at  hiic^'a 
the  ojfict  rf  the  Courty  and  did  not  come^  but  that  N\  came  as  his  deputy  hj  the 
^"^J »f  P^^ent  ut  fupra,  and  the  examination  of  J-  B.  of  hisprifoacn 
^xr^might  cfcaped,  and  that  lit/aid  as  tofome^  that  be  did  not  kn&w  Vfhere 
be  admitted  they  Hvere,  and  ^s  to Jonie  he  Jhid  nothing,  andzstofome  he/oidihat 
Slttfe*  the"  ^  would  makegree  to  the  parties ,  and  fo  they  entred  aU  the  motUr 
fanre  it  an  f^^^^  ^^c  beginning  to  the  endy  and  admitted  T.  B«  and  fwore  biffi, 
office  i*W.  faving  to  the /aid  J,  B.  his  aBion,  title  and  interejly  which  may 
ISct  andlln  ^*^™^  ^7  Tcafon  ol  the  faid  office  and  grant,  and  fo  J.  B.  wa» 
jilrpowerto  put  out  and  T.  B.  admitted  &c»  &»  Forfeiture  de  teneSf 

giant,  and     pi.  27.  citCS  30  H.  6.  ?2. 
that  Kuow.  *^         '  -^^  ^ 

les,  ta  whom  the  Queen  had  panted  the  (aid  ofHct  of  Marshal  of  the  lying's  Bench  hy  the  attaiote 
of  North  be  removed ;  and  a  precedent  was  fltewn  14  ft  15  Eliz.  betwixt  Gawbiy  AV»Vit- 
HSV9  where  it  was  agreed,  that  the  faid  office  was  a  fcYcral  office  from  the  faid  great  office*  lad 
MK  incident  to  it ;  and  as  to  the  Cafe  of  39  H.  6.  53,  34.  the  tfuth  is,  the  faid  office  of  Mvibal 
•f  the  King's  Bench  was  granted  ezprefsly  by  the  Dulce  by  exprefs  words,  and  fo  he  had  it  not  as  ia* 
cident  to  his  office  of  Marlhal  of  England  {  on  the  other  fide,  there  were  three  precedcnCi  ibevedt 
livft  in  the  time  of  B.  a.  that  the  office  of  the  Marfbal  of  the  King's  Bench  waa  appendant » tte 
faui  office  of  Marihal  of  England.  Secondly,  8  R.  i.  when  the  faid  great  office  was  in  the  Kiag*  be 
granted  the  faid  office  of  MaHbal  of  th/e  King's  Bench*  but  20  R.  2.  both  offices  were  rejoycei  m 
they  were  before  ta  ancient  time :  and  there  were  alfo  (hewed  letters  patents  of  4  E.  4.  and  19  H-  S- 
by  which  it  appeared,  that  the  faid  inferiour  office  had  time  out  of  mind  been  part  oC  the  |ftsc 
office  ;  and  it  wu  moved,  that  when  the  faid  great  office  is  in  the  King's  hands*  and  the  Kiog 
gtants  the  faid  under  office,  if  now  this  oflke  be  not  fcTered  from  the  great  office  for  crer.  Per 
V/ra.y,  it  is  no  feverance,  for  tbt  chief  v^t  is  an  office  of  dignity  which  may  remain  in  the  Kiogi 
iirf  this  nndcr  ^f^t  it  an  office  of  necfffity\  and  the  King  himfelf  cannot  execute  it»  by  vhkh  cf afri 
Cdfity  he  ought  to  grant  iL     1  Le.  32.0,  321.  Trin.  3 1  Eiix.  B.  U.  Anoo, 

4.  No  MarOial  of  B.  R.  can^/  there  as  officer  of  the  Co«rt 
till  he  be  firll  admitted  by  the  Court.  Cumb.  3.  Mich.  I  Jac.  2i 
B.R.  Anon. 

5.  The  right  of  the  office  is  in  the  King  only;  per  WriglA 
Cumb.  3.  Mich,  i  Jac.  2.  B.  R.    Anon. 

6.  The  Marilial  is  an  officer*  who  is  to  give  a  due  mtiemlana 
upon  the  Court,  and  to  take  into  his  cujlody,  and  fafely  to  kcepi 
allfuch  prifoners  asjhall  be  committed  to  his  cuftody  hy  the  Cotirt^ 
upon  any  account  whatfoever.     L.  P.  R.  192. 

7.  The  Marflial  of  the  Marfhalfea  of  this  Court,  is  inteniei 
to  be  always  prefent  in  the  Court  while  the  Court  is  fitting  ;  for  il 
is  his  office  to  be  always  attending  upon  the  Court  to  execntt 
his  office  in  relation  to  the  Court  upon  all  occafiokis  that  fluf 
fall  out  fitting  the  Court ;  and  he  \sfineabUfor  bis  abfence,  ani 
his  non-attefulattce  is  a  forfeiture  of  hiA  office^  L*  F«  R«  1929  193* 

^s  Hill.  21  &  22  Car, :%.  w  B%  lU 
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B.  8  fe*9/r.  3.  r^.*  27./  ID.  en^&s,  Thzt  after  the  74th  of  ^  Soithi* 
yune  i6p7,  a/f  convevances  ^  grantSy  and  mortgages  of  the  inherit  ^^^'^f^l 
tanceeftheprifonsof'the  Kwg*s  Bench  and  Fleet y  and  of  the  prifon"  r    3^2    1 
boufesy  landsy  tenements^  and  hereditajnents  thereto  belongings  and  bur  in  Kc- 
xdl  kales  thereof  and  the  refpeBiye  titles  of  the  faid  Marftjal  and  ^^^'^^^i^ttm 
Warden^  or  of  them  in  whom  the  inheritance  of  the  faid  prtfins  and  f  '^^c*  »"<> 
premises  now  are,  and  all  trufls  and  declarations  of  trufs  thereto  Abr.itii26, 
relating^  Jhall  be  enrolled  {viz,)  that  of  the  Marjbal  in  the  Kin^s 
Benchy  and  that  of  Warden  in  the  Court  of  Common  Pleas  nvithin 
6  months  after  executing  fuch  conveyances  J  grants^  leafes^  or  deeds  of  > 
truf  as  aforefaidy  or  theyfball  be  void, 

9.  Th€  Earl  Marjbal  of  England  was  by  his  office  Marfhal  of 
the  King's  Bench  as  appears  by  the  book  of  H.  6.  and  fo  con- 
tinued to  the  time  of  King  James  I.  when  this  office  was  dee- 
med out  of  it ;  fo  that  the  Marfhal  of  the  Kine  is  the  Marfhal 
of  B.  R,  and  no  body  clfe  can  be  underflood;  the  other  is  Ma^ 
re/i'hailus  Hofpitii,  and  never  fpokcn  of  without  that  addition  ^ 
per  Holt  Ch.  J.  and  Powell  J.  2  Salk.  439.  Mich,  i  Annae. 
B.  R.  m  Cafe  of  Snow  v.  Firebrafs. 

10.  The  office  of  Chamberlain  of  the  Ring*s  Bench  prifon  is 
infiparMy  incident  to  the  office  of  Marflial,  and  therefore  a  grant 
<rf  the  (mice  of  Marfhal  with  a  refervation  of  the  office  of 
Cbamberlain  is  void ;  per  Holt  Ch.  J.  Mich.  3  Ann.  B.  R. 
3  Salk.  439. 

(A.  2)  JurifJi^ton  of  the  Court,  and  what  Matters 
are  triable  there^  and  Pleadings. 

\^  Artie,  fuper  Chart,  'T^HE  Stewards  and  Marfjals  of  the  King^s  Crokc  J. 

28  E.  1.  cap.  3.     ^    hoitfey  Jfjall  not  hold  plea  of  freehold,  [j;f;  ^^^^^ 
debt,  •  covenant  or  contra  A,  but  only  of  f  trefpafs  done  in  the  was  made /»<* 
houfe  or  verge,  or  ^/'contrafts  and  covenants  when  both  parties  emmJatiotte* 
are  of  the  houfe,  and  the  plea  of  trefpafs  fiall  be  determined  %  be^  ^^["'iZ'lls 
fore  the  Kin^s  departure  from  the  ver^e  where  the  trefpafs  was  com-  cmer«  ordu 
nutted;  and  therefore  the  plea  thereof fball  befpeedy  de  die  in  diem:  '^^^"^  c/^« 
ondif  the  plea  cannot  be  determined  in  time^  the  plaintiff  fhall  {in  ^"jj^'  *^^' 
fttch  cafe)  have  recourfe  to-  the  common  law,  jac.  in  Cafe 

of  Cox   V, 

Gray. But  Ibid.  21 T.  Fleming  Ch.  |.  faid,  that  this  ftatvte  had  left  theirjurlfdi^^ion  more  un« 

certain  than  before,  and  that  it  is/o  doubt/uily  ptnn^d  that  ibt  hooh  very  much  differ  in  the  red  ting 
tfit,  and  in  this  they  are  faulty;  that  thisftatute  is  as  a  laifyrintb;  within  this  kingdom  theie  are 
i&any  companies  and  focietics,  and  therefore  ihe  law  creates  a  Court  for  every  juiildictlon.  That 
ihe  Court  of  B.  R.  and  C.  6.  were  formerly  itinerant  and  attendiiat  upoa  the  King,  as  the  Mar- 
fiulfea  is  now,  and  tho'  B«  R.  be  in  certo  loco  now,  yet  if  the  King  fo  command|l^it  is  itinerant, 
wd  may  put  down  all  commiffions  of  oyer  and  terminer,  but  not  the  jurifdiftion  df  the  Court  of 
MaHhalfea;  and  this  was  the  reafon,  that  **  na^vrit  9/  trr'ir  lay  at  commofi  taw  to  rcver/e  a 
ifdfmef^t given  in  the  Marjha/fiaf  till  tbtjiatute  ^  E.i.  cap,  2.  tho'  it  lay  then  to  reverfc  judg- 
mcnts  given  in  all  other  Courts,  as  in  Ireland,  Calice&c.  for  the  Marfhaifea  had  no  Court  abovQ 
It.  The  title  of  the  Court  is  Aula  Hofpitii Domini  Regi^,  and  net  injru  vitgam. — ^And  Ibid.  zi%, 
fiys,  the  fcope  and  purport  is  to  limit  their  jurifdii^ions,  fo  as  befoie  this  (Utute  there  was  a  mlf« 
chief,  which  it  intended  to  redrefs ;  but  it  is  fo  doubtfully  penn'd  as  never  was  the  like,  and  the 
^hoU  C9iifiru8ipn  of  tbiifi^ttiU^  doci  §hUfy  rrfi  v^on  tht  fUet  lobtre  the  iriu  §oMmm  ought  to  hey. 

•md 
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«ff^  wp0it  the  true  reUttom  of  the  words  to  eottpfe  all  together, — *•  No  writ  of  error  hv,  titit  tfl  p*i 
liament.  lO  Rep.  79.  b.  Arg.  in  the  cafe  of  the  Marfhalfea.— The  title  of  this  ftatate  is,— Of  die 
eftates  [authority]  of  fte wards,  and  ofmarfhals,  and  of  pleas,  which  they  ought  [de?oient]  to  boM, 
For  according  to  Raftall,  may  hold]  and  how.  t  Inft.  547,  54S.  And  from  the  word  [dcvoieot]  bb- 
lertes,  that  this  ad  reftores  and  confines  this  CcMirt  to  its  righcand  juA  jurifdiAioo,  and  diatic 
Kence  appears  to  be  in  aflSrmance  of  the  common  law,  and  purpofely  made  to  rcliere  the  (ukf& 
againft  the  ufurpations  and  incroachmeots  of  the  Steward  and  Marihal ;  and  tho'  the  words  are  |e- 
Beral,  they  are  to  be  uitderftood^  of  the  Steward  of  the  Caurt  of  Marfhalfca  of  the  boQ(ehold«  uA 
not  of  the  Steward  of  the  King's  houfchold.  And  the  Mai  (Hal  is  to  be  underthiod,  of  the  Marilalaf 
the  houfehold,  and  fo  the  Marihalfea  is  to  be  underttood  of  the  houfehold.  and  not  of  the  Kill's 
Marihalfea;  for  that  bflongs  to  the  Ring's  Bench. —  rr  Rep.  74.  b. — •  Vid.  pi.  2,  3,  4,  f.— 
4  A€(ion  upon  (his  ftattite,  becitife  the  defendant  impleaded  the  plaiadflT  in  the  Maiibalfcaftr 
trefpafs,  where  neither  the  one  nit  the  other  vms  of  the  K.ing*x  hitttfebold.     And  it  was  agreed  by  te 

{uftices,  that  fof  trefpafs  done  ^'irbin  the  verge,  the  one  or  the  other  ought  to  be  of  the  MarOulfea 
houfehold],  and  the  fkading  to  the  aBiom  in  die  Marfhalfea  h  no  efioppte  to  the  pmrtj  tof^yofut 
thett  he  was  [ninlofthe  King's  honfehoid,  at  the  time^  &c  Br.  Aftion  fur  le  Statute,  pi.  jj.  dw 
to  H.  6.  13. — The  letter  of  the  ftatute*  as  to  trefpafs  within  the  verge,  aadtbc  pndice  iicoo- 

[  1  trary  to  this  cafe.  Ibid..  Marg.— And  Br.  JurifdiAion,  pU  97.  S,  C,  Brook  fayst  tb< 

3^3  -1  he  wonders  at  it ;  for  that  it  feems  others  ife  by  the  words  of  the  fbitute ;  and  the  »- 
fwer  of  the  plahtiff  to  the  adion  of  the  defendant  in  the  Marihalfea  is  no  eftopple  m  the  Cwif 
[C.  B.]  to  fay,  that  he  was  not  de  boftel  del  roy  at  the  time  of  the  adion  &c. — And  Br.  AiftioBfar 
le  Statute,  pi.  3S.  tfter  reheariing  part  of  this  ftatute,  he  fays,  and  fo  fee  o^  trefpafs  dooemtkk 
the  vergej  as  Ibofe  the  a^ion  lies  there  between  whomfocver,  tho*  the^  are  not  In  the  Kin^* 
honfe. — Ifi  trefpafs  one  of  the  parties  ought  to  be  of  the  houfehold,  and  if  ooe  be  it  is  good;  fcr 
Fleming  Ch.  ].  Bulf.  aiz,  213.  Tn9.  10  Jac.  Cox  v.  Cray.^ Fleming  Ch.  J.  fayt^  thatthesoir 
book  to  be  relied  upon  is  this  Cafe  of  ic  H.  6.  13.  it  being  a  Cafe  upon  the  ftatute,  and  thattbc  lav 
\%  there  truly  taken,  that  if  none  of  the  parties  are  of  the  King's  houfehold,  tbe  fame  is  not  o be 
cried  there  ;  for  if  he  owes  no  attendance  there  he  (hall  not  be  fubjed  to  their  jurifdidioo.  Bilt 
313.  in  Cafe  of  Cox  t.  Gray. — Nota,  that  is  this  cafe  the  3  judges,  vis.  Crokc«  Willioasaal 
Yelverton  did  agree  clearly,  that  in  all  actions  in  the  Marfhalfea  both  parties  ought  to  be  af  tbe 
hovfehold,  br  elfe  the  matter  is  out  of  their  jurifdidion.  But  in  this  point  Fleming  Ch.  j.  djilatd 
from  them;  for  he  agreed  that  in  |)  debt,  corenant  and  contrsd  both  parties  ought  lo  be  of  Ai 
houfehold,  but  in  f  trefpafs  it  isfufficient  if  one  only  be,  and  that  in  fuch  cafe  they  have  good  ja- 
rifdi^lfcion  of  the  caufe.  (|uod  nota.  Bulf.  a  r  3, 114.  in  Cafe  of  Cox  ▼.  Gray  |  2  M.  54L 

S.  P.— — 1 S.  P.  a  Inft.  ^\^.-— Contrary  of  deht and eovenant^  and  therefore  (^asre  of  adioaapoB 
the  cafe  there  between  ftrangers  nfvn  affmnpft ;  for  it  feems  that  this  is  »  ceotraA«     Br.  Aftioaft^ 

]e  Statute,  pi.  3S.   cites  Lib.  Di  v.  Cur. If  an  a^ion  be  on  the  cafe  in  nature  of  debt  fo.  ia 

the  Marfhalfea,  it  (hall  hold  plea  thereof;  per  Fleming  Ch.].  Bulf.  112.  Trin.  mjac.  inCsit 
of  Cox  ▼.  Gray. 

Tho'  ihe  a£l  fpeaks  of  trefpafles  generally,  yet  it  is  intendiUe  only  of  trefpallct  nA  &  srmSi  as 
ef  hattety,  or  taking  a^vay  goodsy  but  not  of  aware  eiaatfam  fregitf  nor  of  trefpafles  and^nflKv' 
nor  of  trefpaffes  ar^ir  the  cafe,  iK>r  of  detinue,  nor  of  any  osher  ferftnal  a&iom^  nor  of  aoy  raJte 
mixt  aQion,  notwithftandinc  the  general  words  of  the  f^attite  3  3  H.  8.  For  particular  junfdiAistf 
derogating  from  the  jurifdiOion  of  the  general  Courts  of  the  common  law  are  ever  taken  ftritty. 
2  Inft.  548. — ^it  extends  only  to  trefpafs JSmp/iciter,  and  nt^  trefpafi  fcnndtnm  ^ssfd^  and  feortO 
aAion  on  the  cafe  upon  trorer  and  conreriion,  as  was  adjudged  in  G  a  at  's  Cafe,  for  which  leate 
a  judgment  there  given  was  re?ers'd.  to  Rep.  76.  a.— Bulf.  J07.  Trin.  10  Jac,  Cox  ▼.  Grey.— 
6  Rep.  20.  b.  Pafch.  38  Elit.  B.  R.  Michelbom's  Cafe. — —The  Steward  and  MaHhal  had  s  as- 
thorities,  a  general  and  a  particular;  and  by  force  of  their  ifirft  and  general  authority,  ibay  nilkt 
have  held  alt  manner  of  pleas  of  the  crown,  and  of  common  pleas,  as  well  real  and  mixt  sipn' 
fonal,  as  appears  by  divers  ancient  precepts  of  fummons,  which  they  us'd  to  dired  to  the  flieriff 
tec.  to  caufe  to  come  before  them  ail  pleas  Sec.  Refolv'd  ro  Rep.  71 .  a.  b.  in  the  Cafe  of  die 

Marihalfea. But  as  to  their partienlar  anthority  before  thefaid  aO,  as  Jndges  tfthe  Mar^eij^ 

of  the  Kirg*s  honfebold,  they,  as  Judges  of  this  Court,  had  no  jurifdidioo  but  of  pleas  of  the  ctom% 
and  of  3  particular  common  pleas,  viz.  debt,  covenant  and  trefpafs  vi  ic  armis,  ftc.  ai  In  2  laft* 
548.  Refolved  lO  Rep.  7a.  a.— ^The  general  authority  was  at  will  only ;  but  the  other  «as  fe 
fife.     10  Rep.  7a.  a. 

frrer  of  a  judgment  in  an  a^idn  upon  the  cafe  npon  a  trovet  in  the  Marihalfea,  die  troftraa' 
converfion  being  fuppofed  at  Southwark  within  the  verge,  and  adjudged  for  the  plaintiC  Tbe  error 
afligned  was,  keeanfe  none  of  tbe  parties  Mtere  del  hefiel  le  royne,  nor  Vnting  ^uithin  the  Terge.  Awi 
It  was  thereupon  demurred :  it  was  moved,  that  for  this  caufe  the  judgment  was  errooeoos;  farduf 
Court  cannot  hold  pleas  betwixt  ftiangers ;  and  hi  proof  thereof  vras  cited  a  precedent  HiB* 
I  Ed.  4.  Rot.  47.  and  the  Book  of  Entries,  278.  10  H.  6.  rj.  7  H.  6.  21.  Pophamand  Fcsoct 
held,  that  the  adion  well  lay  ;  for  tlw  fatnte  of  articuli  fuper  chartas,  cap.  3.  which  flievsiM 
trefpafles  fliall  not  be  brought  there,  nor  action  betwixt  others  than  of  the  boftel  of  the  kia^  it''' 
fended  of  tre/baffes  for  land,  and  not  of  fach  perfonal  aSfiens.  And  there  be  many  precf  de«ts,  ^J 
fli  all  times  (och  perfooal  a^ooi  haft  been  thciv  brought  and  alloved.  But  Candy  doubled  theic"- 


Hklt  HLkj  «U  Mif  that  if  the  a£kion  be  not  determinable  there,  the  judgment  is  void ;  yet  errorlief 
thereof.  Sed  adjournatur.  Cro.  E.  50a.  Pafch.  ^zEVa.  Rot.  432.  Bapiift  v.  Michelboum^-^ 
6  Rep.  20.  h,  Pafch.  38  ElU.  B.  R.  Michel  bourn's  Cafe  fays»  it  was  afterwards  refoWed,  that 
judgment  ihould  be  reverfed,  but  iafpeAo  recordo  non  intratur.— In  this  Cafe  was  cited  the  Caiii 
•f  Read  r.  Porchass.  Mich,  ja  H.  6*  B.  R.  of  trcfpaft  brought  in  the  Marihalfea,  andi* 
error  thereof  bfooght»  no  error  was  affigned,  but  only  that  none  of  the  parties  were  of  the  King't 
boufehold,  and  for  that  error  the  judgment  was  reversed.  6  Rep.  20.  b.  and  that  witk  this  accorda 
10  H.  6.  13.  7  H.  6.  30.  b.  jq  E.4*  8.  b.  ao  E.  4.  i6.  b.  *i  £.  4.  51.— S.  C.  ofRsAi^  v.  P«r- 
CHAsi,  cited  by  Croke  }.  Buls.  jk>8.  in  Cafe  of  Coi  v,  Gray»  and  he  faid,  that  the  Cafe  of 
MiCRCLiovRN  was  tcrminis  terrainantibus  the  very  eafcy  the  famea£tion,  and  the  fame  error 
affiga'd  with  that  of  Cox  v.  Gray,  and  that  the  judgment  in  Mich  blbou  r  n*s  Cafe  was  refolved 
to  be  reverfed,  but  the  reverfal  not  entered  on  the  record. — 10  Rep.  77.  b.  lays  that  Michelboum*t 
Cafe  was  adjudged. 

t  This  is  not  to  be  underftood  of  the  King's  goi/tg  out  of  the  bounds  of  the  vergt/er  bUreerem* 
tieit,  as  to  hunt*  and  without  any  pucpofe  to  tarry,  abide,  or  make  his  repofe  in  (uch  place,  his 
twae^  andhoufehoid  ftilt  continuing  where  they  were ;  for  this  is  no  removing  within  this  ftatufie. 
But  when  he  gses  im  frogrrfs  and  bis  bou/tboU  goei  tt/ilb  bim^  tiiis  is  a  reraeving  within  thia  a&m 
a  IniL  548. 

^he  •  Steward Jball from  heticeforih  tali  no  conufance  of  debt  or  *  Tho'  the 
^her  things  hut  of  the  people  of  the  fame  houfe^  norfhall  hold  plea  by  MarSial*" 


are 


obligation  made  at  the  diftrefs  of  the  faid  Stewards  or  Marjkals :  both  judges* 
andifqny  thing  be  done  contrary  to  this  oBy  it  Jhall  be  holden  void,     J^  y^  ^^ 

Ibe  Steward  only  is  nam'd,  becaufe  he  only  waa  the  man  of  lawf  and  therefore  had  the  dire&ion  of 
Che  CourL     loRep.  7$.  a. 

In  an  adion  upon  this  ftatute,  the  defendant  pleaded  mtl  tiel  record.  Br.  Adlion  fur  le  Stat* 
91 13.  eites  7  H.  6.  30.— S.  P.  Br.  Record,  pL  192.  cites?  H.  6.  35.  Bat  Candiih  ob^e^ed  that  it 
is  no  plea }  for  the  Steward  is  in  a  manner  party,  and  it  is  not  reafon  that  he  (hould  cer.  r  -i 

tify  it  j  but  it  (hall  be  tried  by  averment  j  but  durft  not  demiiry-.butyZi/V  tbaifuck  rt.  >-    3^4     i 
tndy  tsAfmd  to  have  the  rtcord, 

Andforafmuch  as  heretofore  many  felonies  that  have  been  committed  Hence  it^p^ 
within  the  verge  ha^  bem  unpunijh^dy  and  all  becaufe  the  Coroners  of  f**"i  ^^ 


com* 


the  county  ba\;enot  been  aufhoTifed  to  enquire  of  felonies  done  vjithtn  monlawthc 
the  verge^  but  only  the  Coroner  of  the  King*s  houfe^  which  never  con^  Coroner  of 
tmuetb  in  one  place y  by  reafon  hereof  there  can  be  no  trial  made  in    ^  ij°"^7 
i^  nutnnery*  nor  the  felons  put  in  exigent  nor  outlaw^  dj  nor  nothing  intermeddle 
prefented  in  the  circuity  the  which  hath  been  as  well  to  the  great  da^  within  the 
inage^the  King,  as  to  the  difturbance  of  his  peace  :  It  is  ordained,  J^^coro'^r 
that  from  henceforth  in  f  cafe  of  the  death  of  men,  whereof  the  Coro-'  of  the  verge, 
^f^s  office  is  to  make  view  and  inquejl,  it  jhall  be  commanded  to  the  »"<*  that  if 
Coroner  of  the  county,  that  he  with  the  Coroner  of  the  King's  houfe  \^^^ 
fiall  do  as  Mongefb  to  his  office,  and  inrol  it ;  and  what  cannot  be  ©f  th*  death 
determined  by  the  Steward  before  the  Kin^s  departure,  Jhall  be  rf  of  n^*o»   't 
mittedtotbe  common  law,  fo  that  esiigent,  outlawries,  and  prefent"  ^^^\^ 
nentf,  Jhall  he  made  thereupon  in  eyre,  by  the  Coroner  of  the  county,  Uw,  and  fo 
as  in  cafe  of  other  felonies  done  out  of  the  verge,  howheit  they  Jhall  »* »'  »f  ^^ 
not  omit,  ay  reafon  hereof,  to  make  attachments  frejbly  upon  the  ^e'*KlnR»» 
felomes  done.  houfe  take 

an  indi^ 
nent  of  the  death  of  man  out  of  the  verge,  it  is  vohl,  ft  coram  non  jndice.     And  if  an  indictment 
of  the  death  of  a  man,  being  flain  out  of  the  verge,  be  taken  before  ^e  Coroner  of  the  King's  houfe 
^  the  Coroner  of  the  county,  and  fo  entred  of  record,  it  is  not  fu£Bcient,  becaufe  the  Coroner  of  the 
King'f  houfe  joined  with  him,  who  bad  no  authority.    2  Inft.  550. 

*  And  yet  the  felony  was  not  difpuniHiable ;  for  a(  this  time  it  might,  after  the  remove  of  the 
Ring,  be  inquired  of  in  the  King's  Bench,  if  the  Bench  fat  in  tliat  county,  or  before  Juftices  of  oyer 
and  terminer  &c.  Or  if  the  Coroner  of  the  verge  had  taken  an  indictment,  tho*  the  K4ag  went  out  of 
Iht  To^i  yet  the  indiCtme&t  ought  t»  be  removed  into  the  Kipg's  Bca«h>  for  that  is  the  center 

whereunte" 


304  iK^tM  8tm  fl^AtOaffts. 

whereuotD  dl  fecetiis  of  lint  nature  do  fill*  and  Acre  the  oCEcc  might  he  beatd  and  drlniindy 
hut  this  a£t  was  made  for  more  fpeedy  proceeding «  for  being  removed  intt>  the  Kiag't  Bench  there 
•ngbttobe  15  days  ftc.  And  if  a  minder  had  been  committed  within  the  verget  and  the  Ktoghai  it* 
moved  before  any  indictment  taken  by  the  Coroner  of  the  verge,  the  Coroner  of  die  coonty  mi^ 
Ikive  inquired  of  the  fame  at  common  law,  ne  maleficia  rcmanerent  impunita.  s  loft.  550. 

•f  Of  felonies  done  within  the  vei^ge,  the  jniifdiftion  of  the  Steward  or  Maiflial  extendi  but  to  cer- 
tain ones  only,  and  thofe  again  limited  to  certain  particular  perfons.  For  ^fmncitnt  thae  they  h»i  \ 
geiieral  mmtbirity  as  jmfUcet  ifi  eyre  and  as  viet''fertmt*  of  tbe  chief  jujticet  of  EMgUstd  wthin  the 
verge,  and  then  they  held  plea  of  all  felonies  within  the  verge,  bat  that  power  is  now  vaoiftei* 
s  Inft*  549. — This  general  authority  vaniih'd  by  thisffauuie.  10  Rep.  73.  h« — {  10  Rep.  71*  a- 

The  whole  2.  Thc  Marfhalfca  fliall  not  hold  plea  of  nrntraHs^  nn\t(s  as 
^dl  Aat  ^^^  xht.plMfitif  as  the  defendant  he  of  the  King's  boufe  ;  for  if  it  bc 
this  Court  otherwife  the  defendant  may  plead  it  to  the  juiifdiAion  &c« 
cannot  hold  fir-  Aftion  fur  Ic  Statute,  pi.  38.  cite»  Lib.  Div.  Cur. 

plea  of  CO-  *      ./ 

vtnattts  amd eoMtraffs,  unlefs  both  parties  are  of  the  houfehoM,  and  that  all  the  matters  wheicofdvy 
ran  hold  plea  aie  trcfpafs,  covenants  and  contra^  of  the  houfehold  and  within  the  tct^b.  BrovaU 
jioo.  in  Cafe  of  Hall  and  Stanley. 

If  the  plain.  g.  jind  if  the  plaint  iff' removes  ottf  of  the  Kin^ s  fer^nce  pendjnf 
^[^'^ll^  the  plea  J  the  defendant  may  plead  it,  and  fhali  abate  the  jufit 
hb  ferrice    ditiion  and  the  plea.    Br.  A£^ion  fur  le  Statute^  pi.  38.  citcf 

inthe  houfe-  Lib.  DlV.  Cur. 

h<dd,   his 

aftion  is  gone  \  per  Fleming  Ch.  J.  Buls.  215.  in  Cafe  of  Coi  r.  Gny* 

S.  P.  per  4.  Contrary  if  the  defendant  removes  out  of  the  King's  fcrricCt 

Chj!  aus.  '^^'  ^^*°"  ^^^  ^^  Statute,  pi.  38.  ut  fup. 

5.  In  debt  upon  recovery  of  damages  before  the  Marihal  in  afbint 

of  rov^/f a/7/ before  theMarfiial  it  is  a  good  plea,  that  ivoir^  0/*  <^ 

parties  were  of  the  Kin^s  houfehold  at  the  time  &c.  For  the  ftatutc 

de  articuli  fuper  chartas,  cap.  3.  wills  as  above,  and  therefore  it 

is  coram  non  judice  if  it  be  otherwife.    Br.  A^on  fur  k  Sta-^ 

tute,  pi.  49.  cites  6  R.  2* 

If  it  be  of  a       6.  5  E.  3.  2.  Pars  inde.f.  II.  and  lo  E.  3.  &tat.  %.  €^% 

™f  ./^    Inqucfts  before  Steward  and  tbe  Marfbal  of  tbe  King's  bwfefbaUhe 

verge,  the    taken  bv  men  of  the  country  thereabouts,  and  not  by  meitof  thi 

jury  fliall  be  Kin^s  boufe,  except  it  be  in  contrails,  covenants,  or  irefpaffes,  when 

r   3^5  ]  both  parties  are  of  tbe  fame  boufe  :  and  in  the  boufe*     Am  error  be* 

*^  «J^.^»-  fore  tbe  Steward fhall  be  redrefid  before  tbe  King  in  bis  place. 

ing  $  but  if  of  a  matter  ^ome  wJtAim  the  hwfeha/J,  then  the  jury  (hall  be  of  tbe  houfehold;  if  ef  if 
matter  where  one  is  offhehwfeand  the  ether,  not ^  the  tria}  fliall  be  of  two  counbes ;  and  fcr  diC 
proKimity  of  the  county,  if  one  of  the  bcufehold  hefu*dfor  a  treffafs  done  ^iihim  the  wtrge,  ^ 
jury  fliall  be  of  the  verge,  but  of  thofe  within  the  houfehold.  Per  Fleming  Ch.  J.  Bids,  si  J.  >■ 
€alc  of  Coi  v.  Gray. 

7.  10  E.  2.  fat.  2.  cap.  3.  Where  a  man  will  complain  of errsri 
before  the  Steward  and  Alarjbal,  he  fhall  have  a  writ  to  cattfethe  /*- 
cord  to  come  before  the  Kitig  in  bis  placcy  and  there  tbe  error JbaUh^ 
redreffed. 

8.  9  R.  2.  cap.  5.  Priefls  and  others  of  the  Holy  Church  takeniM 
ike  Marfbalfeajball  pay  fucb fees  as  lay  peopUpay  astd  no  more. 

9.  13  ^  * 
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9.  13  R.t.Jfat.  I.  cap.  3.  ThejurtfdiRionoffhe  Steward  and  Thliwa*  U 
Mafjbalrf  the  Kin^s  houje  Jball  extend  no  farther  than  12  miles  ^f  [JT^. 

^(WKT  the  tinf^s  lodging.  mon  law. 

ft  loftl  54^.  549, 

10.  2  if.  4.  r/z/.  23./  I.  Thefeesofthe  Marjhalofthe  Kin^s 
houje fidl  he  as  in  times  pq^  and  no  more^  viz.  for  him  that  cotnetb  in 
hy  capias  4d.  and  if  he  he  bailed  2d.  more ;  of  the  defendant  in 
trefpafSf  that  fndethhsal  to  anfwcr  the  fuit  Tit.for  every  ccmmit- 
incntbyjudgment4d. /or  w^ry««^rf(f/rv^r^rfot  felony,  and  of  a 
,felon  b;uled  hy  the  Courts  a^.  And  if  the  Marfhal  or  his  officers  take 
morty  theyfialllofe  their  offices ^  and  pay  treble  damages  to  the  party 
grieved^  and  the  party  grieved fball  have  his  fuit  before  the  Steward 
rf  the  fame  Court. 

S.  2.  Here  a  Server  of  bills^^//  take  no  more  than  i  A.  for  every 
irfiJe  Hf ant  from  the  Court  to  the  place  where  he  doth  his  mice  j  but 
when  he  ferves  a  venire  facias,  or  a  diftringas,  hefhallhave  the 
double,  Iffuch  an  officer  takes  more  he  fball  be  imprifoned,  make 
tf  fine  to  the  King  at  the  difcrction  of  the  Steward^  and  be  from 
thenceforth  forejudged  the  Court. 

n    15  /f.  6.  cap.  I.  In  a  fuit  commenced  before  the  Steward  and  And  in  fuch 
Marfhal  of  the  King sboufe  the  defendant  fiaU  not  be  efiopped  to  pleady  ^*  ^  Tnh! 
that  the  plaintiff  or  he  are. not  of  the  Kitigshoufe\  but  his  averment  parties  u' 
thereof /ball  be  received  mtwltpfiafiding  any  record  of  the  fame  Court  not  o^  the 
to  be  produced  to  the  cont^pry.  anS^'l'hcy* 

fn>cee4»  alt  is  cm-am  nonjudice.    Per  Fleming  Cb.  J.  Bute.  213.  in  Cafe  •f  Cox  v.  CvAy^ 

12.  33  H.  8.  cap.  12.  enaftSjThat  all  ihetreafons^inifprifions of  Sothatthefo 
treofonSf  murders f  manflaughtersj  blood/beds^  tmd  other  malitiausjirik-  f^'and  " 
ingjf  by  reafon  -vohereof  blood  is  orfbaU  be  /bed^  which fbdll  be  done  in  counfcllon 
anjofthe  Kings  palaces  or  boufes  isfc.  /ball  be  inquired^  triedy  heard  o^  State,  tU 
and  determined,  before  the  Lord  Steward  rf  the  Kings  houfeholdfor  ^l^  ^H^ 
the  time  being,  or  in  bis  abfence,  before  the  Treefurer  and  Comptroller ,  farer  and 
ond  Steward  of  the  Marfbdlfea,  or  any  two  of  them,  whereof  the  Controller, 

-in  (kefe  criminal <sufe8,  but  only  wkhin  the  circtiic  of  the  King^t  palace  or  houfe.  And  it  is  to  be 
(^^erred,  ihat  (his  Court  of  the  MaHhalfea  of  4he  King'f  houfe  was,  as  books  fpeftk,  of  ancient 
time  ioiUtuted  for  thofe  of  the  King's  houfe;  but  they  have  iacroached  beyond  their  true  jurif- 
didion  I  ao4  Stand  ford  fays^that  the  Steward  and  MatfOial  before  this  ad  mi^thave  heard  and  de- 
tennincd  all  felooics  &c.  perpetrated  within  the  King'*8  palace  or  houfe.    2  Inft.  $49. 

A  lobbeiy  was  commkttd  in  a  town  within  the«ergc,  and  this  appeared  to  the  Court,  yet  the  fame 
*as  inquired  of^  heard  and  determiaed  in  B.  R.  and  fo  it  may  be  berore  Juftices  of  oyer  and  termi- 
ner, and  }uftices  of  peace,  becaufe  their  jufifdi^tion  is  general  thro'  the  whole  county;  but  of  aa 
<ificnce  within  thetCiog's  palace,  jt^hall  b^  heard  aivd  determined  according  to  this  mSt\  up^n  whicli 
>d  this  isobferrable ;  distjf  a  man  (hike  in  the  King's  palace,  where  his  royal  ptrfon  is  re6iACt 
tiAlcfs  bkx>d  be  ihed«  V  lafech'not  his  hand.     ^  Inft.  '$49. 

13.  It  tJras  ol)fervfcd,  that  evety.  afl:  made  concerning  the 
Manhalfea  cither  reftrains  or  explains  their  jurifdiftion,  and 
"ao  aft  idds  any  tlnng  to  it.  10  Rep.  76.  a.  in  the  Cafe  di  the 
Marfcalfea. 

14.  The  title  of  ibeir  Court  in  criminal  cafes,  as  Stev'ard  and  ^«^«P-  7X» 
Marihal  of  the  Coutt  of  Marflialfea  of  die  King's  houfihold,  **  ^^'  ** 
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was  Plactta  Corona  Aula  hofpitti  Domini  Regis  coram  SemfcialhV 
Marejchalloy  and  always  confined  to  felonies  done  within  the  cir- 
cuit of  the  King's  houfchold,  the  bounds  whereof  arc  made 
certain  by  the  ftatute  33  H.  8.  cap.  12.    2  Inft.  545. 
I".  N.  B.  I  j^,  Aciions  ought  to  be  attached  there  where  the  Court  is  re* 

1^  P  ^        Jfant ;  per  Fleming  Ch.  J.  Buls.  213.  in  Cafe  of  Cox  v.  Gray. 

But  though 

the  plea  he  lawfully  begun  before  the  Steward  and  Marflial  of  the  King's  hou(^  within  the  vene  and 
before  the  flea  ended  the  King  removes  j  now  by  thi«  the  fUa  it  tberehy  difrvntlnitei^  and  then  the 
party  mufl  commence  his  action  at  the  common  law,  and  not  within  the  verge ;  aad  if  te  doei,the 
party  grieved  fluU  have  his  writ.    F.  N.  B.  241.  (D). 

See  the  ar-       16.  In  falfe  imprifonment  the  defendant  as  to  all  the  trcfpaf* 
PiScrSgc     except  the  battery,  and  imprifonment,  and  keeping  in  prifon, 
and  Hutton  pleaded  not  guilty  ;  and  as  to  that,  pleaded  that  the  Mar(haU 
fierjeants,      Court  IS  an  ancient  Court,  and  iojujlifiesy  hecaufe  the  plaintiS 
mur!^r/a    ^os  the  pledge  of  T.  C.  to  the  defendant  in  TLmOLion  oi  ml^ 
Browjil.124.  upon  the  cafe  in  a  general  i  ti  debt  tat  uj  afftimpfit^  and  thereupon  i 
judgment  againjl  C.  and  thereupon  a  capias  awarded^  and  a  mn 
inventus   returned,  and  ^  then  a  capias  agaifift  the  pledge  [now 
plaintiff^  according  to  the  cuflom^  by  virtue  whereof  the  phunUg 
was  taken  and  detained^  and  traverftSj  that  he  was  guilty  &C.  ox 
any  imprifoning  the  plaintiff  before  fuch  a  day,  and  aycrsthat 
they  are  the  fame  pcrfons.     The  plaintiff  replied^  that  neither  tf 
the  parties  in  the  faid  aclion^  at  the  time  of  exhibiting  the  b'dly  var 
of  the  Kin^s  houfhold  l^c.  The  defendant  demurred,  and  die 
plaintiff  had  judgment.    BrownL  199.  Pafch.  9  JacRot.  2289* 
Hall  T.  Stanley. 
*  ^-  **•  1 7.  A  prohibition  was  prayed  to  the  Marflialfea,  bccaufc  thcj 

Mich.  I X ''  refufed  t©  admit  a  plea  that  neither  of  the  parties  were  dc  hot 
Ceo.  I.  in  pitio  Regis.  Per  Holt  Ch.  J.  this  is  not  the  Court  mentioned  ift 
Cafe  of  the  my  Lord  Coke's  Cafe  of  the  Marflialfea.     If  the  caufc  of  45b« 
^ngT.Ro.  ^^^  wthin  twelve  miles  of  London^  this  Court  holds  plea,  tho* 
the  parties  are  not  de  hofpitio  Regis  \  the  plea  is  frivolous^  and  we 
will  not  interpofe.     (But  Trin.   11   W.  3.  B.  R.   an  a£kioa 
of  *  debt  was  brought  //;  the  Marfhalfea  on  a  judgment  in  A  iJ- 
and  a  prohibition  was  granted.)    2  Salk.  439.  Mich.  10  W.  3* 
B.  R.  Anon. 

18.  The  plaintiff  declared  in  the  Marihal's  Court  upon  an 

uifimul  computaffet  infra  jurifdiBionem  &c.  and  had  judgment ;  it 

was  objcfted  that  the  account  doth  not  alter  the  duty  \  for  diat 

may  arife  in  York  and  that  no  other  confideration  being  laid  to 

intitlc  the  Court  to  any  jurifdiftion,  the  judgment  ought  not 

to  ftai^'^  but  it  was  adjudged,  that  the  account  nvasfuffiaint  U 

give  the  Court  jurifdiBion.     8  Mod.  77.  Pafch.  8  Geo.  I7t3- 

Spackmaa  y.  Huffey. 

^  **  *M**h        '9'  ^'  ^^  defendant  w^as  indiBed  and  acquitted  in  B.  R-eaid 

10  W.  3.  B.  ^herwzrds  brought  an  aBion  in  the  Marfhalfea  againft  the  profe- 

R.  Aaoa.     cutor^^r  a  malicious  profecution.     A  motion  was  made  to  ftop 

the  proceedings  there,  hecaufe  B.  R.  being  poflefled  of  the 

principal  caufe  may  better  judge  whet]^er  the  pioiiectttioa  wa| 

4  fludidoua 
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nilicious  or  not.  It  was  infifted,  that  debt  lies  in  the  Marfhal'- 
fea,  or  any  other  Court,  upon  judgments  in  the  Courts  of  Weft-, 
minfter.  Befides,  the  plaintiff  hath  bail  below  in  this  afldon* 
and  there  is  a  cu/lom  in  the  Marjhaifea^  that  the  attorney  Jhall  an-' 
fwerforfuch  bail  as  he  takes j  fo  that  if  the  proceedings  fliould  be 
ftaid,  the  plaintiff  would  lofe  that  benefit  which  he  hath  below 
againft  the  attorney,  the  bail  being  really  worth  nothing.  And 
per  Cur.  upon  giving  bail  here  as  well  as  below,  and  likewife 
jfving  good  bail,  the  aftion  muft  be  ftaid.  8  Mod.  307.  Mich. 
II  Geo.  I*  1725.  The  King  v.  Roberts. 


(B)  Matters  between  the  Marfhal  and  the  Pri-  C  3^7  3 

foners. 

i.jT  was  moved  that  plaintiff  had  brought  efcape  againft 
Sir  J.  L.  the  MarQial,  and  had  got  judgment  and  execu- 
tion, but  Sir  J.  L-  not  attending  the  Court  as  he  ought,  plain-  ^ 
tiff  could  not  take  him  upon  the  execution ;  and  if  he  were 
prefent,  he  doubted  if  he  might  take  him,  for  fear  the  taking 
him  would  !>€  an  efcape  of  the  prifoners  committed  to  him,  and 
therefore  prayed  that  Sir  J.  Lenthall  might  be  put  out  of  his 
place  of  Marfhal,  that  fo  he  might  take  him  in  execution.  Per 
Glyn  Ch.  J.  this  is  very  mifchievous,  let  Sir  J.  Ihew  caufe 
Friday  next  why  heihould  not  pay  the  money.  Sty.  475.  Mich* 
1(555.  ^*  R*  Flummer  v.  Sir  John  Lenthall. 

2.  Marfhal  may  take  a  bond  to  be  a  true prifaner^  but  not  to  re- 
ceive or  take  any  thing  of  advantage  to  himfelf,  and  if  he  did, 
the  bond  was  void  at  common  law.  Per  Holt  Ch.  J.. fays  ic 
was  fo  adjudged  in  the  Cafe  of  Lenthall  v.  Cooke.  2  Salk.  438* 
Mich.  9  W.  3.  B.  R.  Anon. 

3.  A  fcire  facias  was  brought  againft  the  bail,  and  a  breach 
^ff^gned  \n  this,  that  the  defendant  had  not  rendered  himfelf 
pr'fona  Mat'  Marefch*  Domini  Regis  5  Mr.  King  objefled,  that  it 
was  not  good,  without  going  on  and  faying^  coram  ipfo  Regi 
exifientis  $  for  the  Kihg  has  another  Marihal,  viz.  the  Marfhal 
cfthc  houfhold«  a  oalL  439.  Mich,  i  Ann.  B.  R.  Snow 
▼.  Firebrafs. 


(C)  Matters  between  the  Marfhal  aud  the  Plaintiffs. 

I.  T  T  was  agreed)  that  if  a  man  occupies  the  office  of  Marfhal, 
'*■  be  it  ^^  f^ght  or  by  wrongs  he  fhall  be  charged  to  the  K  ng 

and  to  the  people,  as  Marfhal,  ofefcapes.    Br.  Forfeiture  dc 

tcrre.  pL  a.*j.  cites  39  H.  6.  32. 

2.  Payment  to  the  Marfhal  is  no  difcharge  to  the  plaintiff  at  a  Jo.  ^7. 

irWf  €  fuit  dcfcndaat  was  in  execution^  and  the  defendant  may  S.  C. 

C  c  2  hav« 
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have  remedy  againft  the  MarOial  to  recover  his  money  ag»rt» 
Per  two  Jiiitices  againft  one.  2  Mod.  214.  Pafch.  29021.2. 
B.  R.  Taylor  v.  Baker. 
TheMaiOul  j.  8  fcT  9  ^.  3*^^^-  27.  /!  2.  Every  peffoft  obtaining  Judgment  in 
fcred  !/"dr-  ^^y  ^^'^'^  ^^S^^  againft  the  Marjhat  or  IFarden,  or  their  deputies ^ 
c«pe,  dier«  ^^^/^  ^^^^  ^^^  ^^^j'  ^^^  retnedies  already  by  law  allowed,  but  the  Judges 
waf  a  juaf.  oftl^e  Courts  where fuchjudpnentjball  be  obtained  [upon  oath  made 
Wm^for"^  ^jp /if /rr^/i/  obtaining  ftich  judgment^  that  the  fame  was  obtained 
iSoeol.  and  without  fraud  or  covin^  and  that  the  debt  of  the  prifoner  making  fuck 
a  mocioa      efcape  was  a  true  and  real  debt  and  unfatisfUd)  Jhall,  upon  mohoftf 

A^  S^.*"  M^ft^^  ^^^  P^f*^  2^'*^  #^'  ofMarjbal  and  Warden,  or  Jo  much 
tor*f  hehaif  thereof  OS  theyjhall  think  fit,  and  apply  the  fame  towards fatisfaBion 
to  fcqueflcr  ^  the  debt  iufrom  the  prifoner  who  efcaped,  together  with  alleys 

Bench  prifoo  towards  payment  of  the  faid  deht ;  but  this  was  oppofed  by  the  affigneesof  Bonlter*! 
mortgaft  [mentioiicd  in  the  a^  Inf.  f.  in.]»  beca  jfe  there  was  yec  due  co  them  14000 1,  for  prin- 
cipal and  interefti  and  that  if  the  plaintiff  would  difcharge  the  debt»  he  might  ukc  the  praiUs  of  die 
prifon  tofatisfy  bis  debt.  Whereupon  it  was  moved*  thit  an  account  might  be  taken  of  what  was  due 
oil  that  mortg«|c  at  the  time  tha>a£fc  was  made ;  for  it  extt$di  to  nofurthtrfumthat  jt-hat  wattheu 
dmt^  and  what  profits  were  rcceited  by  the  aflignees,  or  might  have  been  receired  by  them  wiihoot 
wilfiil  defoult,  and  the  lame  was  granted  accordingly.  S  Mod.  3.  50.  Pafch.  ri  Geo.  1.  1716. 
WiUbn  V.  Machin. 

[    308   ]       5-  3-  If  the  Marjhalor  Warden,  or  their  deputies,  fue  forth  any 
nwrit  of  error  in  any  aSlion  of  efcape,  fuch  Marfhal  or  Warden  &c, 
Jballput  infpecial  bail. 

5.  4.  ^any  Marjhal  ^cfball  take  any  reward  orfecurity  to  per* 
mitany  ^atpe,  andjhall  be  conviBed,  thejaid  Marjhad  i^cjballfor* 
frit  500A  and  his  office,  and  be  for  ever  incapable  of  executing  fuch 
office. 

S.  8.  V^the  Marfhal  isfc.Jhall,  after  one  dafs  notice  in  writing, 
refufe  to  Jhew  any  prifoner  in  execution  to  the  creditor  tit  whefe  Juit 
fuch  pr^bner  was  charged,  or  to  his  attorney,  fuch  refufed  flkdl  bt 
adjudged  an  efcape. 

S.  9.  If  any  perfon  defiring  to  charge  any  perfon  with  any  aSion 
or  execution  Jhall  deftre  to  be  informed  by  tie  Marfhal  faV.  whether 
fuch  perfon  be  a  prffoner  in  his  cuflody  or  not,  the  f aid  Marjhal  feV. 
'  /&^//  gi'^f  ^  ^^te  thereof  to  the  perfon  reque/ling  or  his  attorney  ufen 
dematid  at  his  office,  or  in  default  thereof  Jhall  forfeit  ^oL  and  if 
fiich  Marjhal  55"f .  pve  a  note  that  fuch  perfon  is  aH.aShial  prtjonerin 
his  cuflody,  fuch  note  Jhall  be fufficient  evidence  that  fuch  perfm  was  § 
prifoner. 

S.  1 1-  Office  of  Marjhal  and  Warden  of  the  Kin^s  Bench  and 
Fleet  Jhall  be  executed  by  thofe  who  have  the  inheritance  rf  thefaii 
prifins,  or  by  their  deputies, fir  whom  the  Marjhal  and  Warden  to  he 
onfwerable  i^c.  and  the  profits  and  inheritances  of  the  faidfeverot 
offices  jhall  be  feqtieftered,  feized,  or  extended  to  mahefatisfa&iGn  fr 
fuch  forfeitures,  efcapes  and  mifdemeanors  refpeBively,  as  if  per^ 
mitted,  fuffercd,  or  committed  by  the  perfon  orperfons  themfetves,  or 
either  of  them,  in  whom  the  refpe&ivi  inheritances  ofthefndprifrns 
fall  then  be. 

£.  id.  73r 


fl^aftet  am  %Wimt 


$oZ 


5,  l6.  Thi  penalties  in  this  nB  not  partladarly  difpofed  of  Jball 
go  one  half  to  his  Majefiyy  and  the  oihcr  half  to  iisn  that  wilt fue  for 
the  fame, 

S. 

^^y     u/    ^       ^    ^      o   -  

Efq:  to  Sir' John  Cutler^  or  to  Edmund  •  Boulter  Efq.  executor  of  l^^l^ 
Sir  John  Cutlery  or  tofubjecf  the  f aid  office y  or  thcterfons  in  ivhom  '     ' 

thejamefhcdl  he  veftedy  to  any  of  the  forfeitures  in  this  oB  contained^ 
fther  tbanfuch  as  they  are  liable  tobeforey  until  fucb  money  be  paid. 


iS^after  aitti  ^erbant 


(A)  Maftcr  and  Servant.    With  refpe^  to  others* 
Majier  chargeable  for  what  ASt  rf  Servant. 

1. 1^  IN  G  £.  6.  fold  a  quantity  of  lead  to  Renagre,  and  ap-  d.  rir.  ^ 
'^  pointed  the  Ld.  North,  who  was  then  Qbanceihr  rf  his  4S*  '^^' 
Court  (f  Angmepttationsy  to  take  bond  for  payment  of  the  wmey.  The  t  ^1  ^  ^**' 
Ld.  North  appointed  one  Benger,  wno  was  bis  cltri^  to  take 
die  bond,  which  was  done,  who  delivered  it  to  the  Lord,  and 
he  delivered  it  back  again  to  his  clerk,  in  order  to  fend  it  to  the 
clerk  of  the  Court  of  Augmentations.    Benger  fuppreffed  tins 
bond'y  and  it  was  the  opinion  of  all  the  Judges  of  England,  that 
the  Lord  North  ws^s  chargeable  to  the  King,  becauie  the  pof* 
feilion  of  the  bond  by  his  fervant,  and  by  his  order,  was  his  own 
pofleiEon.     3  Mod.  323.  cites  Dy.  16  z. 

a.  So  where  an  Officer  of  the  Cufloms  made  a  deputy y  who  con-  1>.  a^*-  ^. 
cealed  the  dutiesy  and  the  matter,  being  ignorant  of  the  conceal-  ?' ^u/*^*^^ 
ment,  certified  the  Cuttoihs  of  that  part  of  the  revenue  into  the .      "* 
Exchequer  upon  oath,  he  was  adjudged  to  be  anfwerable  for  [   309   ] 
this  conceaLraent  of  hi;  fervant.    3  Mod.  313.  per  Cur.  in  Cafe 
of  Bofon  T.  Sandford  cites  Dy.  238.  b. 

3.  &  where  tlie  lejfor  was  bound  that  the  lejfee  fiould  quietly  4  Le-  "3- 
tnjoyy  and  it  was  found  that  Yi\s  fervant  by  his  commandy  and  he  Mj^h^*'*! 
being  prefent,  entered,  this  was  held  to  be  a  breach  of  the  con-  eiIx  c.  B. 
dition;  for  the  matter  was  the  principal  trefpaifor.  3  Mod.  323.  Seaman  v. 

W  fup.  cites  4  Le.  1 23.  Bfowninj. 


C  c  3 


(A.  2) 


309  iS^tUt  mn  ^etoant. 


(A.  2)  Mailer  and  Servant,  with  refped  to  others^ 
Mailer  chargeabley^r  ivbat  Debts  cohtraded  by. 
Servant. 

I.TTHE  baili/fhncwn  pawtis  an  ox  for  com  which  comes  to 

-*•    the  mailer's  ufe,  and  agreed,  that  if  he  does  not  pay  fo 

much  for  the  corn  fuch  a  day,  that  the  pawnee  fhould  keep  the 

ox.     The  mailer  cannot  re-take  the  ox  if  the  money  is  notp^d. 

Arg.  PI.  C.  II.  b.  cites  27  AfT.  pi.  5. 

'Tu**^**""       2.  If  buyer,  furveyor,  or  clerk  of  the  markct^agu'^tf^ /»  *i^ 

jerv^niTL    ^  ^f  ^^^  ^^"S*  ^^^t  \ics  not  againft  him,  by  award  ;  but  (hall 

auihorifed     fuc  to  the  King,  for  he  is  debtor  ;  bta  it  was  agreed  that  i/te  rr- 

to  buy  fluff  ctfives  money  of  the  King  after  upon  his  account  for  this  debt,  then 

Br.Conttaa  ^c  is  dcbtor ;  qittTrOi  inafrhuch  as  be  was  not  debtor  atfirft ;  nc- 

icc.  pi.  40.    verthelefs  it  feems  that  aftion  of  account  lies  againft  him.    Br. 

Contract  &c.  pi.  40.  cites  11  H.  4.  28. 
\\Uhl  ll\  3'  ^  ^^^^  "  *  mvinfendj  its  fervant  to  ^ay  certain  goods,  or 
tions,buttbc  htsfoBoTy  OT  attorney  to  buy  merchandize  for  him,  and  he  buTS 
year  book  is  &c.  the  maftcr  fhall  be.  charged,  tho^  the  goods  never,  come  t%hu 
^Tvcn'^txl  ^^"^  ^"^  ^*^'  ^*^  w/jjler  has  no  notice  of  it ;  and  the  matter  cannot 
and  fays  not  Countermand  it  without  notice  given  to  the  *  fervant,  attorney 
to  \vhom.  or  faftor ;  per  Pigot  and  Fairifax.  Br.  Contra£l  &c.  pL  14. 
cites  8  £.  4.  II.  •    * 

4.  If  a  purveyor,  fa£lor,  ox  fervant  males  conira£fjorfatheetfli 

for  a  coitain  funi  of  money,  and  gives  a  note  of  the  receipt  of  the 

heafts   to .  the  tfe  of  the.  fovercign,    or  majfcr^   and  alfo  by  the 

fame  bill  obliges  himfelf  for  the  payment  at  a  day  certain ^  but  dees  not 

feal  the  bin '^  this  is  no  fuch  contract  as  will  charge  the  purveyor 

or  fervant  by  atlion  of  debt,  counting  upon  a  buying,  but  aflioi^ 

upon  the  cafe  will  ferve  in  this  cafe  upon  an  aOumplit.     D.  230. 

b.  pi.  56.  Trin.  6  Eliz.  Alford  v.  Egleslield. 

.  J?«/  if  a  j^  'I'lic  ntq/ler  delivered  money  to  his  fervant  to  provide  victuals i 

7%Z?u^eA'  they^rv^jff/  biiys  them  in  his  mafter's  name,  but  did  f:ot  pay  for 

m^n  to  dc.    them  j  an  a6lion  was  brought  againft  the  mafter,  who  would* 

ii^er  auy     h^vc  wagcd  his  law,  but  the  Court  held  he  could  not  fafcly  do 

lbJ!7Infa/!'/  ^^»  becaufe  the  vicluals  came  to  his  ufe,  and  therefore  he  is 

pjvj  for      chargeable,  and   muft   take   his   remedy   againft   his    fervant. 

titm,  in      BrownL64.  P^ldi.  ii  Jac.  SirH.  Dockwray's Cafe. 

fuch  cafe,  if  .  *"  * 

tSe  rradefman  delivers  wares,  the  RuAer  may  fafely  wage  his  law.  Brownl.  64.  cites  it  as  adjnised  ki 

Sir  fienry  Comptun's  Cale. 

6.  Conirad  cf  frvant  may  enure  to  the  difadvantagt  of  the 
mafter,  and  it  nvay  enure  to  his  advantage  ;  bub  in  both  cafes 
mafer  mujl  C9rcc^  per  two  J.  2  Roll.  R.  270.  HilL  20  Jac 
b.  R.  TrufweU  v.  A'liddLton.— And  it  muft  be  pleaded  fpc- 
ciully.     Ibid. 

7.  If 


■  7.  If  my  haiiy  of  my  manor  buy  cattel  tojloch  my  gr$undy  I  (hall 
be  chargeable  in  an  a£lion  of  debt ;  and  if  my  bailiff  fell  corn  or 
cattel,  I  fliall  have  an  a£lion  of  debt  for  the  money ;  for  ivhafl^ 
fofver  comes  within  the  ccfmpafs  of  the  fervant^s  fervice^  I  fhall  be 
chargeable  with,  and  likcwifc  ihall  have  advantage  of  the  fame  ; 
per  Doderidge  J.  Godb.  361.  Trin.  21  Jac.  B.  R.  in  Cafe  of 
Seignior  v.  Waimer. 

8.  If  I  ^v€  my  fervant  ntoney  and  he  buyes  on  irujiy  I  fliall  not  [    3'^   I 
anfwcr  for  what  he  buyes  on  truft;  but  if  I  fend  fometimes  on  '^^^  J^*J* 
truft^  or  pay  fcores^  I  (hall  anfwer ;  per  Wild  J.  3  Keb.  625.  fcj^a»t*  ill 
Pafch.  28  Car.  2.  B,  R.  April  17.    Southby  v.  Wifeman.  truft ed  hit 

fervAnc  u 

fi^nt  and  fAii  every  Saturday-ntght  upon  the  prvanVs  ntte :  per  Cur.  the  defendant  is  to  be 
chirked ;  for  he  was  debtor  alT  the  week  long  j  hut  if  he  had  always  given  mtney  keforeband  fi^  iht 
wi|  it  had  been  otherwife ;  amd  jgd^meot  for  the  plaintiff,  ni^-     ibid.  630.  April  ft5,  S.  C* 

9.  A  merchant  in  the  country  has  a  factor  in  London,  and 
fends  up  to  his  faftor  to  buy  fcveral  goods  to  fend  to  his  cor- 
refpondent  beyond  fea ;  the  faftor  buys  goods  of  feveral  per- 
fons,  and  then  becomes  infolvent,  and  actions  are  brought 
againft  this  merchant  for  thofe  goods  j  and  the  jury  found  a 
vcrdifl:  for  the  defendant  upon  this  diverfity,  viz.  where  the 

.  merchant  orders  his.faElor  to  buy  goods  of  any  particular  perfon^ 
there  the  merchant  is  debtor,  and  not  the  faftor ;  but  where  he 
gives  2L  general  order  to  buy  goods,  there  the  fa^or  is  debtor  j  and 
not  the  merchant;  Buckley's  Cafe  when  Pemberton  was  Ch.  J. 
upon  a  trial  at  Nid  Frius  in  London  by  a  jury  of  merchants. 
JiL.  P.  R.  194. 

10.  If  a  fervant  ufually  employed  to  pawn  goods  for  his  mafter,  or 
to  borrow  money  for  him,  borrows  of  me,  or  pawns  his  mailer's 
goods  to  me  for  money,  I  (hall  maintain  debt  againft  the  mafter 
thcipipon  ;  per  Holt  Ch.  J.  12  Mod.  564.  Mich.  13  W.  3.  at 
Nifi  Prius. 

11.  Mafter  ufed  to  give  his  fervant  money  every  Saturday  to  So  whew  a 
defray  the  charges  of  the  foregoing  week ;  the  fervant  kept  the  fervant  mfu* 
nmey ;  yet  by  Holt  Ch.  J.  the  mafter  is  liable.  3  Salk.  234.  Sir  jf^i^jj',{'' 
Robert  Weyiand's  Cafe.  upon  fick, 

and  takes  u^ 
^jiigs  in  his  mafter's  name  but  for  his  own  ufe,  the  mafler  is  liable  ;  but  not  where  the  matter 
v/iul/y  givet  him  ready  money;  per  Holt.    3  Salk.  234.  Pafch.  9  VV.  3.  IJ.  R.    Boulton  v.  Arlef- 

*».— — Cumb.  45  f.  S.  P. Show.  9^.  Anon.  S.  P.— — — i?«/wherc  xhtrnzA^t  giv<s  the  fervant 

mQMcy  u>  buy  goods  for  him,  and  he  converts  it  to  his  own  ufe,  and  buys  the  gix>dsupon  tick,  yet 
the  mafter  is  liable  ;  fo  as  the  gtods^come  to  the  ma/ier^s  ufo^  otherwife  not.  %  Salk.  234.  ■ 
Cum.  45  f.  Boulton  V  HellefJen  S.  P.  per  Holt  Ch.  J.  ci^es  it  as  Sir  Robert  Wifejiun's  Cafe.— 
2  Vcm.  643.    Speering  v.  Oegrave»  Galway  &  al.  S.  P. 

12.  -^  note  under  the  hand  of  apprentice  fliall  bind  his  mafter  ^»f  ^*^^™ 
where  he  is  allowed  to  deliver  out  notes,  tho'  the  money  is  never  f^wcd^^or*  ' 
applycd  to  the  matter's  ufe.    3  Salk.  235.  a-.eujiom  d 

f  deliver 
•ntnotet^  there  hit  note  (hall  not  bind  the  mafter,  unlefs  the  money  is  applyed  to  the  mafter's  ufe  j 
fcrHolc.   3  Salk.  235.  in  Cafe  of  Boulton  v.  A&LSSD^N.^Or  the  maher  confeats  atiexurardB. 
Cumb.  450,  SoultoD  Y.  UiUefdeo. 

C  c  4  (B)  Mafter 


5  lo  ^aKer  anH  demant* 


^)  Mafter  chargeable  for  what  Damage  done  by 

the  Servant. 

t.  T  F  I  command  my  fervant  to  difTeife  J.  S.  and  he  difleifei 
^  hipi  v:ithfcrcej  I  (hall  be  attainted  of  the  felony  \  othcrwifc 

where  the  afTent  is  only  fubfequent.     Arg.  2  Roll.  R.  27.  cica 

2H.  7.  17. 
Bvt  if  thfi  2.  If  the  Icrd  di/f rains  his  tenant  by  his  fervant,  and  the 
^^/sTbfTi/L  ^^J^^^  converts  the  difrefs  to  his  own  uie,  the  mafter  (hall  be 
trtfs,  the  punifhed  and  the  fervant  not ;  and  if  th^  fervant  converts  di^ 
ftrvint  him-  diftrefs  to  his  own  ufe,  he  fliall  be  puriiihed  and  not  the  mafter^ 
loLelr^iir  becaufe  the  commandment  of  the  mafter  was  lawful.  Kclw.  ^ 
it.    Arf.      b.  plr  12.  Hill.  22  H.  7- 

Hiird.ji.—  •        •• 

^herc  a  fenrajit  takes  a  (heep  for  an  amerciament  and  the  mafter  agrees  he  U  equally  liaUe  to  tieC> 

pifs'-as  cHe fervant,  and  both  are  liable'.'    CUyt.  5.  cites  9  Car.  i.    Water^t  Cafe. 

3.  If  I  have  a  fervant  who  is  my  merchs^ntand  he  goes  to  the 
fair  with  an  unfiund  horfe^  or  other  merchandizes,  and  fells 
[311]  them)  the  vendee  can  have  no  adion  againft  me  \  but  per  Mar- 
tin, if  I  command  him  to  fell  the  horfe  to  any  parliaiiar  perfin 
in  certain^  it  fcfems  otherwlfc.  Arg.  Bridgm.  128.  cites  Doflor 
andSt^udent  138. 
j4s  where  ^.  Where  a  mailer  fends  his  fervant  to  do  an  ^  unla^ft!  a&j  fcc 

fiirftt/  ^*"  anfwer  for  him  if  he  mijlake's  in  doinT  the  a£t :  hut  where  he 
her  put  to .  fcnds  him  to  do  a  lawful  aBy  there,  if  he  miftakes^  the  maftef 
Ui'tMtblfU  (hall  not  anfwer;  per  Popham  Ch  J,  Mo.  776.  Pafch.  3  Jac. 
;;;;Xr;Wakhamv.Mulgar.         .      •    •       ' 

th9  ga»dt  cf 

the  Sfmniardt^  who  were  then  enemies  to  the  Queen ;  and  the  failors  againft  hit  d>reAi«a  ^«^  * 

Trekekjhipt  the  French  then  bring  in  alliance  wiih  us  ;  and  thereupon  they  fued  in  the  Coonaf 

Armiraliy,  for  rcditufion  of  their  jc^ds.    Moor.  776.   Pafch.  \  Jae.  Waliham  Muigar. 

♦  S.  P.  Mo.  7«6.  Mich.  4.  Jac.   Udv  Rairclv.  Earl  of  NowiaghaJai,— S.  P.  Poph.  143.  Arj.  cisa 

IX -E.  4.  6.— a  Roll.  R.  27.  Arg.  sip.    .... 

5.  A.  and  B.  affirming  themfelves  to  be  fervants  to  the  deputy 
aulneger  unpacked  a  parcel  of  drapery  belonging  to  J.  S.  pre- 
tending to  fearch  for  certain  ftuffs  called  ncv/  drapery,  and  laid 
it  in  the  dirt,  whereby  the  goods  became  nnfaleable.  It  wts 
agreed  that  if  they  iu  fervant t  to  the  deputy  nvithout  his  precedent 
appc'-rtmeni  do  fcize  the 'plaintiff's  goods,  and  their  lu^/ff^r  j^ 
proves  the  feizure,  tho'  they  ivithout  Or  confent  ahufe  the  gxds^  yet 
their  mafer  is  a  trefpaffor  ah  initio*  And  tho*  the  firft  feizute  be 
admitted  lawAil,'  yet  the  abufin^  makes  the  original  ieizure 
wrongful,  and  treipafs  lies ;  and  tho'  the  mafter  did  not  appoint 
or  was  privy  to  the  abufe,  yet  he  fhall  anfwer  damages*  Laac* 
^o  Hill.  8  Jac.  in  tlie  Exchequer.  Gibfon's  Cafe. 
Vent.  19J/  •  (5.  Servant*  driving  uttndv  horfes  in  Lincoln's-Inn  Fields  to 
in^iiOT  u*  break  them  for  the  coach  purt  a  won  pafltog  by,  and  cafe  si 

brought 


^aSev  ant)  ^tt)ant.  311 

Inrought  againft  mafter  (tho*  abfent)  and  fcrvant,  and   held  wa^cAerB 
good^  for  it  fliall  be  intended  that  the  mafter  fent  the  fervant  ^^^^ 
to  train  the  horfes.  z  Lev.  172.  Trin,  28  Car.  2.  B.  R.  Michel 
V.  Alleftree. 

7.  If  I  command  mj  fervants  to  do  a  lawful  aBy  as  in  this  cafe 
to  full  down  a  little  wooden  boufe  (wherein  the  plaintiff  was  and 
would  not  come  out,  and  which  was  carried  upon  wheels  into 
the  land  to  trick  the  defendant, out  of  pofieffion)  and  bid  them 
take  care  they  hurt  not  the  plaintiff  but  in  doing  this  my/ervants 
wund  tie  plaintiffs  in  trefpa&  of  aflault  and  wounding  I  mij 
^lead  not  guilty,  and  give  this  in  evidence ;  for  that  I  was  not 
guilty  of  the  wounding,  and  the  pulling  down~fhehoufe  was  a 
lawfiilaSi  P^  three  J.  Skin.  228.  Hill.  36^  37  i^ar.  2.  B.  R. 
Kingfton  v.  Booth. 

8«  The  rea/on  why  a  principal  (hall  anfwer  for  his  deputy  is, 
hecaufe  as  he  as  principal  has  power  to  put  him  in,  fo  he  has 
power  to  put  him  out,  without  (hewing  any  caufe ;  and  that,  tho' 
he  had  exprefsly  given  him  an  e^ate  for  life  in  the  deputation  ; 
per  Holt  Ch.  J.  12  Mod.  488,  489.  andf  cites  Hob.  13.  and 
Mo.  856.  39  H*  6.  34« 

'  9.  Tho'  I  am  not  bound  by  the  a£l  of  a  ftranger  in  any  cafe,  ^ 

yet  if  my  fervant  doth  any  thing  .prejudicial  to  another  it  (hall 
bind  me,  where  it  may  be  prefumed  he  a£is  by  my  authority 
ieing  ahout  my  huftnefs  \  per  Holt  Ch.  J.  Cumb.  459.  Mich. 
9  W.  3.  B.  R.  in  Cafe  of  Turberville  v.  Stamp. 

10.  No  mafter  is  chargeable  with  the  a£ls  of  his  fervant  but  ^  *«*  *• 
when  he  *  a£ls  in  execution  of  the  authority  ^ven  hyhis  majler,  and  2^^,^^^ 
then  the  a6i  of  the  fervant  is  thea£i of  the  mafter.  i  Salk.  282.  Mt'^L%t- 
Mich.  10  W.  2.  Middletdn  v.'Fewler.  «Wc   for 

^  goods  M 

by  the  dnvtr^  unlefi  the  mafter  takes  a  price  for  the  carriage  of  the  goods,   t  Salk.  282. • 

*Bridgm.  laS.  Arg.  S.  P.  and  judgxnejyt  99COf4ipgly»  ia  Cafe  of  Southern  v.  How.— BxownU 
116,  Uinde  ¥.  Waioinan  S.  P.      '  , 

11.  In  an  a£Uon  on  the  cafe  for  a.  deceit  die  plaintiff {^  forth, 

that  he  bought  feveral  parcels  offtlkfor filk^  whereas  it  was 

another  hindofjilk ;  and  that  the  defendant  well  knowing  this  deceit 

fold  it  him  for  * filk.     On  trial  it  appeared  that  there  was 

no  aEhifll  deceit  in  the  defendant  who  was  the  merchant,  but  that 

it  was  in  bis fa&or  beyond  fea  \  and  the  doubt  was,  if  this  deceit  £    3'^  1 

could  charge  the  merchant  ?  And  Holt  Ch.  J»  was  of  opinion, 

that  the  merchant  was  anfwerable  for  the  deceit  of  his  failor,  tho' 

not  criminaliter,  yet  civiliter;  for  feeing  fomebody  muil  be  a 

bfer  by  this  deceit,  it  is  more  reafon  that  he  who  employs  and 

puts  a  truft  and  con(idence  in  the  deceiver  (hould  be  a  lofer  than 

a  ftranger  \  and  thereupon  the  plaintiff  had  a  verdi£l«    i  Salk* 

2B9.  coram  Holt  Ch.  J.  at  Niii  Prius.    Hem  v.  Nichols. 

12.  Mafter  is  liable  for  the  negleEloihxs  fervant,  but  not  for  '^  A»\i  wy 
the  *  wilful  wrong  of  him.   2  Salk.  441.  Mich.  10  W.  3.  Jones  ^^;^[,'';;,} 

V.  Hart.  %oill  chafe 

my  +  €Att(M 
9Ht9atntber*%fe!l,  I  (hall  not  be  pttniibed:  otherwUe  it  is  where  Qiyeattle  efpape  into  another'* 
fcil*    Br.  Trefpzfs,  pi.  43  5,  cites  13  H.  7.  15.— S.  P.  For  he  does  this  of  his  own  wrong  without 

is/ 
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any  fach  wurant  from  me.    Ar^T*  Poph«  143.  cites  S.  C.-^— For  by  the  Tohmtary  fotdng  in  of 

the  beafts  there  without  my  iffent  he  guins  ^^/preiaf  property  f.r  ibe  timr,  and  u>  this  purpofc  they 

are  his  beaib.     See  Trefpafs  ( Qj  pi.  i.  cites  11  H.  7.  Kell.  3.  b. f  S.  P.  Arj.  Hard.  31.— 

So  if  he  tdkn  t»il  where  none  is  due.    Ibid,  cites  44  E.  j.  »o.— Or  fets  a  dog  ^n  «>  bite  a 
Ibid,  cites  13  H.  7.  15.  D.  29.  a. 


(C)  Maftcr.      Who  fliall  be  faid  a  Mqfter  to  be 

chargeable* 

I .    "D/Hnffs  of  a  Jhertff  fcrved  an  eseectition  in  hrencb  ef  an  m* 
juTiB'ioriy  atid  finding  money  hid  in  the  houfc  carried  it 

away;  the  plaintiff  at  law  was  ordered  to  make  fatisfaftion; 

per  Lord  North  in  affirmance  of  an  order  by  Lord  Nottingham. 

Vern.  207.  Mich.  1683.    Childerns  v.  Saxby. 
?  Mod.  321.       2.   Whoever  employs  another  is  anfwcrable  for  him,  and  undcr- 
Show-  loi.  ^^^^s  for  his  care  to  ail  that  make  ufc  of  him.     2  Saik.  440. 
s.  C.  ic  P.   Mich.  I  W.  &  M,,  D.  R.  in  Cafe  of  Bofon  v.  Sandford. 


(D)  Mafter.    Bound  by  what  A^s^  or  Confent  of 

^  Servant. 

Br.Contria  i.XT^HERE  a  halUff  known,  and  who  has  ufed  to  fill  hit 
cites  V  *c!  niafier's  beafts  at  market,  fills  a  horfi  of  his  maflers  with^ 

^jind'ifhe  out fpecial  warrant,  this  is  a  good  (ale,    Br.  Trefpafs,  pi*  245* 

f/eJges  the     citCS  27  AfT.  C. 

^ajis  of  hii 

mafierfor  corn  tvhich  eomet  to  the  ufe  of  hh  mafier^  this  is  good ;  anvt  trefpafs  doe«  not  lie  fir  tbt 

maftcTf  nor  can  be  retake  them  ;  an  J  becaufe  he  retook,  therefore  the  other  recovered  againft  the 

■\^er  by  writ  of  trefpafs.     Br.  Trefpafs,  pi.  245.  ciies  27  AiT.  5.— Br.  Contract  Sec*  pi.  xi.  cites 

i.  C— Br.  Pledges,  pi.  16.  cites  S.  C. 

So  where  2.  An  affum^tt  of  the  fervant  h^  the  appointment  of  the  majler, 
T^J!uhtT'  (hall  bind  the  mafter,  and  is  his  afiumpfit.  Godb,  361.  1  rin. 
for  the        21  Jac.  B.  R.  Scignior  t.  Wolmer. — Cites  27  AflT. 

■ufter,  th^t 

$br  wntfierjhall forbear  tefta  &c.  oMdJhalihj^Mcyt  a  day  deliver  to  the  defendant  the  ob/fgattou^  Ac. 

and  the  defendant  promifed  to  pay  the  money  at  fuch  a  day ;  an4  the  mafter  having  notice  thereof 
agreeth  to  it,  it  is  now  the  prumife  of  the  mafter  ab  initio,  for  it  is  included  in  his  authorirythat  he 
Ihould  agree,  con/>oan<l  &c.  and  he  hath  power  to  make  a  promifej  per  Doderid^e  J.  Codb.  361. 
TriA.  21  Jac.  B.  R.  in  Cafe  of  Seignior  v.  Wolmer. 

Br.Contnd  j.  If  z  fervant  of  a  mercer,  draper,  tavemer,  and  fuch  Hkc, 
^tes  s.  c?  ^'^  ^'^'^^  authority  to  fill  thofe  goods  of  his  mafters,  gives  roc 
%Qit  Brooke  fUk,  cloth,  or  wine,  it  is  good ;  for  he  has  authority  to  fell.  Br. 
makes  a      Trefpafs,  pi  295.  cites  2  E.  4.  4. 

^usere  and 

fays,  aothority  to  fell  is  no  authority  to  %iw.^-ComrMry  of  the  gift  -f  another  ferwrnt  *  %rho  Is  wat 
appointed  to  fell,     Br.  Trefpafs,  pi.  195.  cites  z  E.  4.  4.  ♦  At  a  fiepberd  icQ.  Br.  Ow* 

uiSt  Arc.  pi.  38.  cites  S.  C. 

t  3 '  3  1  4.  An  efiElmcnt  brought  for  the  manor  of  P.  It  was  held  per 
Cur.  that  the  confint  $f  thefirvant  in  the  abfcncc  of  him  thai  is 
po£eflcdof  the  term,  iii?i\\  not  oujl  hit  majter  of  the  pofejicn ;  bc- 

c;iu(t 
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cinfe  the  fenramt  has  no  intereft  in  the  lancL    BrownL  133^ 
Fafch.  7.  Jac.    Mafon  v.  StretchdT. 

5.  If  a  krvznt/ellfth  a  horfc  wstb  warranty  it  is  the  /hie  and  'P-  »ndbe* 
ContTzd  of  the  ma/ler,  but  it  i/  the  warranty  of  the  fervant,  unlefs  ^"^  **  ** 
the  mailer  giveth  him  authority  to  warrant  it ;  for  a  warranty  is  of  the  fer-  • 
Toid  which  is  not  made  and  annexed  to  the  contra£^,  but  there  ^nt  it  it 
it  is  the  warranty  of  the  fervant,  and  the  contract  of  the  mailer;  "^J  ^J 
kit  if  the  mafier  do  *  agree  unto  it  after ^  it  (hall  be  faid  that  he  ridge  an/ 
did  agree  to  it  ab  initio;  per  Doderidge  J.    Godb.  361.  Trin.  HaughtonJ. 
ai  Jac.  B.  R.  in  Cafe  of  Seignior  y.  Wohner-  Tn'caft  rf* 

Trufwcll  ▼. 
Mi<Ul€too«  cites  II  E.  4.— «*  At  where  \ftrv4intdotb  a  iljfeifin  to  the  ufe  of  his  maftcr,  the 
nufternot  knowing  of  it,  aWtlien  the  fervanc  makts  a  Uafcjoryejrsj  and  then  the  thafier  apreex^ 
the  mafter  fliall  not  aroid  the  leale  for  years ;  ior  now  he  is  in  by  reafon  of  his  a^reeineut*  all 
aifioi  per  Doderidge  J.  Godb.  361.  Tiln.  ai  Jac.  B.  R.  in  Cafe  of  Seignior  v.  Wolincr. 

6.  Debtor  of  the  mafter  promifes  the  fervanty  if  he  will  dlf- 
charge  the  debt  due  to  the  mafter,  that  he  will  expend  double 
the  lam  for  the  benefit  of  the  fervant  (the  plaintif ) ;  adjudged 
an  illegal  confideration ;  for  a  fervant  cannot  difcharge  a  debt 
due  to  the  mafter.  2  Lev.  161.  Hill.  27  &  28  Car.  2.  B.  R* 
Harvey  v.  Gibbons* 

7.  A^fent  his  fervant  to  receive  a  50/.  note  of  B. — B>  went  with  6  Mod.  jfi. 
the  fervant  to  Cs  fhop^  who  indcrfed  off  ^oL  from  a  note  B.  had  ^*^^'p*p 

upon  him,  and  gave  J[*s fervant  a  note  of  50L  upon  D,  agcldfmith.  §  q\ 1^ 

The  next  day  the  fervant  carried  the  note  to  D. — D.  rrfufed  pay^  •  C.  becan« 
ntenty  and  that  day  broke.     Upon  this  the  note  was  fent  back  to  C.  •  «ccirer 
vjho  refufed payment ;  whereupon  the  a£lion  was  brought.  It  was  JJ  ^*  ", 
held  per  Cur.  i.  that  this  was  money  *  received  by  C.  and  Mod.  7a. 
2.  that  the  a£l  of  a  fervant  fliall  not  bind  bis  mafler  unlefs  he  aEts  ^J^^\  V 
hy  authority  of  his  mafler  \  and  therefore  if  a  mafter  fends  his  fer-  j^  Cafc  of 
vant  to  receive  money,  and  the  fervant  inftead  of  money  takes  a  Thoroid  r. 
bill,  and  the  mafter,  as  foon  as  told  thereof,  difagrces,  he  is  Smith, 
not  bound  by  this  payment.     But  acquiefcence,  or  any  f mall  mat" 

tery  will  be  proof  01  the  matter's  confent,  and  that  will  make 
the  aft  of  the  fervant  the  aft  of  the  mafter.  2  Salk.  442.  Hill. 
2  Anna*.  B.  R.    Ward  v-  Evans. 

8.  J.  S.  being  indebted  to  A.  in  lool.  A.fent  his  fervant  to  re~  S.C.  Holt't 
eeive  the  money  y  who  takes  a  note  of  a  goldfmith  upon  J.  S.  and  gives  \1\\^I^^^^ 
a  receipt  for  the  money ;  J.  S.  breaks  within  a  week  after  ;  it  was  cd,  not  ag 
infifted,  that  the  fervant  had  no  authority  to  receive  any  thing  but  <>«*  <>f  *"y 
tmneyy  and  confequently  could  not  difcharge  the  debt  upon  re-  **'^*' 
ceiving  the  bill ;  and  of  this  opinion  HoJt  Ch.  J.  and  Powel  J.  • 
feemed  to  be,  but  that  if  the  fervant  had  at  other  times  received 

bills  for  his  mafter,  it  would  be  an  authority  to  this  purpofe  ; 
but  that  this  was  proper  matter  of  evidence,  being  the  conftanc 
praftice  of  the  world,  and  that  upon  A's  afking  his  fervant  what 
was  done,  and  he  telling  him  he  had  received  fuch  a  note,  it  is 
a  ftrong  prefumption  that  A.  approved  of  it,  or  elfe  that  he 
\tould  have  fent  it  back  again.  And  Holt  at  another  day  pro- 
pofed  a  new  trial,  whether  the  fervant  had  power  to  receive  a 
bill  and  give  a  re  cipt  ?  And  this  was  agreed  to ;  and  he  faidj  that  . 

in 
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in  this  cafe  the  receipt  of  a  fervant  that  has  power,  is  the  receipt 
of  the  mafter.  1 1  Mod.  71.  Pafqh.  5  Ann.  and  ibid.  S7.  Tr^u 
5  Ann.  B.  R.  Sir  Ch.  Thorold  v.  Smith, 
In  this  Cafe  <^.  h./ent  his  fervant  (who  had  been  ufed  to  tranfaB  affairs^ 
7h^^Cd!(t  of  '^^^  nature  f9r  him)  5/J  Saturday  fnorning  with  amte  dnnvnon  C. 
y^AKD  r.  with  orders  to  get  from  C.  either  bank-^iills or  money  and  turn  them 
T.vANs^and  into  exchequer  notes^  but  the  fervant  haring  other  bufinefs  of  his 
v^  w  TrTs  "^2ifter*s,  and  tofave  the  going  to  C.  goes  to  B.  and  gets  ofhm  a 
1  '  hank  hill  for  C*s  note^  and  tnvejted  it  in  exchequer  notes^  nuhkhhi 

•  brought  to  A.  not  letting  him  know  but  that  he  had  gone  to  C  Up(Xi 
]^  \\'  '*  •  tlic  Monday  following  C  failed  \  the  queftion  was,  whether  B.  or 
c.r.-.  liier-  A.  Ihould  bear  the  lofs  i  Parker  Ch.  J.  who  tried  the  cauie  was 
encc  was  firfl  of  Opinion  that  the  lofs  fliould  fall  upon  B.  becaufe  the  fcr- 
oljiervcibe-  ^^^^  ^lOlqA  diretily  contrary  to  his  niaflef^s  orders  \  and  B.  by  fur* 
rweinihrm  *^^^^*"g  ^^  fcrvant  with  a  bank  bill,  did  the  mafter  no  fcrvicc  at 
that  In  thoft  all  \  for  had  B.  not  done  it,  the  fcnranc  itiuft  in  obedience  to 
taftsmotbing  A's  ordcrs  havc  gone  and  received  the  money  himfelf  from  C 
W^/iJ/t'  *^^  ^^^^^  '^"  Cafe  of  Ward  v.  Evans  ffupra];  but  one  of  the 
^  in  th'it  jury  informing  his  Lordiliip  that  he  took  the  pradice  to  be  other* 
cafithf  notes  wifc,  becauXe,  whether  a  fervant^  who  was  ufed  to  aB  upon  the 

did ;  aftd  credit  of  his  mailer^  went  arain/l  the  orders  of  his  mafier  w  mtf 
that  in  tome  -^  _,       t  .^7         f  t       ^  t     1  t-    r       r  »t-     ▼       j 

•f  thoft       ^^^  ^j^  which  could  not  be  kttotvn  to  a  third perfon*     rlis  LiOra- 

cafes  there  {hip  quitted  his  Opinion  \  and  the  matter  being  afterwards 
Zit ''wh/li  "^^^^^  \n^.  R.  by  his dire£bion,  the  Court  were  all  of  opinion 
there  was  that  the  mailer  was  chargeable,  and  he  only.  10  Mod.  xo9.at 
fiot  in  the    Nifi  Prius,  Gulldhall  *,  and  Mich,  xi  Ann.  B.  R^  Nickfon  r. 

^refentcafc.  grohan. 
And    the 

Cafe  of  MoN  k  and  C  l  ay  ton  wat  alfo  cited,  where  the  a£l  of  zfervaMt,  tbomgb  «mt  •f^/aet  hand 
kU  mafier  by  reaf»n  of  tkeformtr  eredit  given  him  in  his  mailer's  feivice»  llic  other  not  knowing 
that  he  was  difcharged.  Ibid,  no,  11  x, — For  a  fervant  by  trjnJkSIiMg  affulnfor  bii  mafier  derivet 
m  general autboriiy  and  credit  from  him»  which  cannot  be  determined  for  a  time  by  any  ^MnicmUr 
orders  or  inftrucltons ;  for  none  but  the  mailer  and  fervant  can  be  privy  to  them,  and  fo  there  cooM 
be  no  dealing  with  any  but  the  mailer.    10  Mod.  no.  Midi.  1 1  Aim.  B  R.  in  Caie  of  Nickibo  v. 

10.  An  owner  of  land  was  bound  by  the  agreement  of  his  bailiff 
for  incloftng  a  comtnoHy  he  Yiivrng  acauiefced  for  30  ycars^  M.S. 
Tab.  cites  March  1720.  Tufcon  v.  Wcncworth. 

(E)  What  Acl  of  the  Servant  Oiall  be  faid  the  M 

of  the  Mafter. 

1,  r\Elivery  by  the  fervant  y  by  the  order  and  in  the  pref erne  j^the 
-^ ,  mafter,  of  money  &c.  to  another  pcrfon  is  the  deuvcrr 
ef  the  mafter,  and  not  of  the  fenrant ;  per  two  Juftices  againii 
one,  and  one  doubting.  Cro.  J.  614.  Trin.  40  £liz.  B.  It 
Ilcwcr  V.  Bartholomew. 

2.  Upon  evidence  the  cafe  was  thus ;  A.  had  three  ferctal 
clofes,  I  ft.  arable,  ad.  pafture,  3d.  meadow;  B.  pretends  a 
nght  to  all>  and  ejitcrs,  and  makes  a  leaic  of  aU  to  try  ttc  titi^ 


The  femnts  of  A.  with  atrtf  about  their  mafter^s  huftnefs  infer 
.  into  one  of  the  dofes ;  and  by  the  Court  that  is  an  eje£bment  of 
^Ii  altho'  there  be  not  any  proof  of  the  command  by  their  mqfter^ 
N07.  77.  Trin.  22  Jac.  B.  R,  Cally  ▼.  Fifti. 

3.  A  fervant  had  power  to  dtaiv  bills  of  exchange  in  his  maftef's 
name^  and  after  ie  iurked  out  of  the  fervice ;  per  Holt,  if  he  draws 
a  bill  in  fo  little  time  after,  that  the  world  cannot  take  notice  of 
hU  being  out  of  fervice,  or  if  he  were  a  long  time  out  of  his 
fervice,  but  that  kept  fo  fecret  that  the  ijoorld  cannot  take  notice 
of  it  J  the  bill  in  thofe  cafes  Ihall  bind  the  mafter.  12  Mod«346. 

Mich,  II W.  3 V.  Harrifon. 

4*  M.  Mildmay  agent  to  the  York  Buildings  Company,  re* 
fiding  in  Scotland,  drew  a  bill  of  exchange  in  favour  of  J.  S.  on 
their  cajbier  in  London,  which  bill  run  thus  :  STo  J.  B.  CafhiertQ 
the  Honourable  Gorernor  and  Afliilants  of  the  York  Buildings 
Company  at  their  houfe  in  Winchefler-ftreet.  Sir,  pray  pay  to 
7.  S.  or  his  order  200 1.  and  place  it  to  the  account  of  the  Company 
tor  value  received  as  per  advice  by  your  humble  fervant  Charles 
Mildmay.  The  letter  bf  advice  referred  to  was  direded  to  the 
Governor  and  Company  informing  them  of  the  draught  he  had 
made  upon  Mr.  J.  B.  in  favour  of  J,  S.  (but  it  did  not  appear  to 
he  the  ufual  method  of  drawing  bills  on  the  Compasiy ;  J.  B,  accepted 
the  bill  generally^  viz.  Accepted  by  J.  B>  And  if  this  acceptance 
ihould  charge  him  in  his  own  right  ?  was  the  cjueftion  \  which 
was  faved  for  the  judgment  of  the  Court,  after  a  verdici  at  Nifi 
Prius  for  the  plaintiff;  and  it  was  refolved  it  fliould.  3  New,. 
Abr.  563.  cites  Mich.  7  Geo.  2.  in  B.  R.  Thomas  v.  Bifhop. 

(F)  ServanU    Chargeable  in  what  Cafes  of  Contrast  [  315  1 

by  him. 

!•  CErvant  retains  one  to  work  for  bis  nuifler  in  hufbandry ; 
debt  does  not  lie  agahift  the  fervant  upon  this  reteincr. 
Arg.  2  Roll.  77.  cites  3  E.  4. 

2.  &  if  one  retein  a  carpenter  for  his  maftetf  to  builfl  a  houfe  But  \t  Ytt 
for  him,  debt  lies  not  againft  the  fervant ;  for  the  rcteiner  was  ^  ^^a'T' 
for  his  mailer,  and  it  i$  in  law  the  reteiner  of  his  mafter.    Ibid,  /j^  nl^for 

cites  9  Rep.  8.  i>it  majier) 

.     -  .  lo  build   a 

noofc  for  his  matter,  there  debt  lies  againft  the  fcrvimt;  for  the  reteintr  was  general;  per  Hauph- 
too  J.  quod  fuit  conceffum ;  and  he  thinks,  if  the  record  of  Simpsok*s  Cafe  was  fccn,  that  the 
Rieincr  was  general,     i  Roll.  R.  77.  Hill.  16  j«c.  B.  R.  in  Cafe  of  Woodhoufc  y  Bradford. 

3.  Mafter  fends  his  fervant  to  a  (hop  to  buy  goods ^  and  he  buys  Hct.  i63. 
for  bis  majier^  and  makes  not  the  contraift  in  his  own  name.  \\  ^'^^ 

Per  Richardfon  Ch.  J.  and  not  denied,  that  the  mafter  (hall  be  raot  doe7" 
charged  and  not  the  fervant.     Litt.  R.  374.  Trin.  7  Car.  C.  B.  notexprcfsiy 

Anon,  cites  1 1  £.  4.  6.  promilcpay. 

.  ^  mcnt,  and 

nc^oodi  cont  to  themafter'iufc.  D.  230.  b.  Marg.  citef  Mich.  6  Jac.  B.  R.  Goodba/he'i  Caft. 

4.  If 


315  ^dCtet  ftn&  i^tttant. 

4.  If  a  mafter  iJways  gives  hisfervant  money  to  huy  Us  mariett 
>vith,  it  is  good  evidence  to  difcharge  the  mafter  in  an  a£B(nl 
brought  againft  him  for  goods  taken  upon  truft  by  that  fervantk 
Per  Glyn  Ch.  J.  Trial  per  Pais  181.  Mich.  1658  at  GuildhaH 
Sir  Thomas  Rbufe's  Caufe. 
Abr.  Eqo.  S-  B.  a  fervant  was  prevailed  upon  to  befpeak  things  for  bis 
3^^o"  S.^C.  "»*ftcr  at  A's  (hop,  which  he  did  accordingly,  and  took  up  tinngs 
i — '■ — ^Thc  £^-^-  for  bis  own  ufe  a/fo ;  what  A.  fold  on  the  raafter's  account 
Cafe  was,  was  regularly  paid,  except  once  at  laft,  but  what  3.  bought  m 
recovered  tt  ^"^  ^^^'^  account  was  not  accounted  for  infouryears^  and  the  accounts 
law  in  an  were  kept  feparate  as  to  what  was  for  the  majler^  and  what  fir  B- 
indebitatus  and  what  monies  had  been  paid  as  fir  the  maflef^s  goods  were  always 
^c^I,^a'  /fl/iow/  of  a  particular  fund.  The  Court  fecmed  to  think  that  a 
lainft  which  fervant's  befpeakingor  fetching  goods  without  any  particular  pro^ 
B.  biought  a  mife  of  paying  for  them,  docs  not  render  him  liable  to  pay  for 
relieved  ^  them.  Trcvor  faid  it  was  a  cafe  of  great  confequcnce,  but  of 
furmifing  vcry  little  doubt ;  but  becaufe  of  the  noife  and  difcourfe  that 
that  it  wa«  had  been  made  about  it,  they  ordered  a  mafter  to  ftatc  it  on  the 
^kiA»B*as  ^^^i  anfwers,  proofs,  and  pleadings,  and  then  they  would 
kt-wasmaf-  givc  dire£lion  for  how  much  execution  ihould  be  taken  out  upon 
ter  •/  the  Jhc  judgmcHt  which  had  been  obtained  againft  B.  at  law  for  the 
\7^Kinr  *  ^^^^^9  ^^  againft  which  he  came  hither  for  relief.  Trin.  i6g2- 
James  II.    Ch.  Prcc.  45.  Graham  v.  Stamper. 

and  that  the 

goods  were  for  the  King's  fervants;  and  that  it  was  the  King's  debt  and  not  B't,  and  nimt  he  aSti 

'was  in  relation  to  bis  office^  and  not  as  a  private  perfou  ;  and  that  A.  was  to  exped  his  money  fratt 

the  King,  and  not  from  B.'     The  deiendant  pleaded  the  verdid  and  judgment  Ac  and  deouirred* 

which  was  over-mlcd,  and   A.  ordered  to  anfwer.    2  Yem.  146,  Trin.  1690).     Grabanv. 

Slunpcr. 

« 

[  316  3  (G)  Servant  •    Chargeable  for  what  Damage  done 

by  him. 

I.  TN  debt  upon  bond  againft  executors,  conditionedy^r  fiorf 

^  enjoyment  of  lands  fold  by  the  teftator  to  the  plaintiff;  the 

breach  afligned  was,  that  the  teftator  had  entered  and  cut  down 

five  trees,  upon  which  they  were  at  iflue,  and  the  jury  found, 

that  the  teftator'syrrvfl«/  by  his  command  entered  and  cut  &c.  *• 

his  faid  mafter^ s  prefence.     The  Court  held,  that  the  condition 

was  broken,  and  that  the  mafter  was  the  principal  trefpafler. 

Le.  157.  pi.  223.  and  4  Le.  123.  pi.  299.  S.  C.  Mich.  31  EUz* 

C.  B,   Seaman  v.  Brownine. 

2.  A  fervant  takes Jheep  by  command  of  his  mafter  (who  fup- 

pofed  he  had  a  property  in  them),  andpssts  them  into  hu  ma/kf^s 

grounds^  and  J.  S.  claiming  a  property  in  them  alfo  demanded 

the  ftieep  of  the  fervant,  and  upon  his  refufal  to  deliver  diem^ 

J.  S.  brought  trover  againft  the  fervant.   As  to  this  it  was  le^ 

folv'd,  that  the  a&ion  will  not  lie  againft  the  fervant;  for  it  be* 

ing  in  obedience  to  his  matter's  conunands,  the  fervant  (ball  be 

excus'd,  tho'  the  mafter  had  no  title.  And  Scroggs  J.  faid,  that 

this  rule  will  extend  to  all  csi&s.  where  the  maSer's  cemmastd  is 

mi 
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naif9i$an  apparent  wrong.  For  if  the  mafter's  cafe  depended 
Upon  a  title,  be  it  true  or  not,  it  is  enough  to  excufe  the  fer* 
rant  \  and  it  would  be  mifchievous,  if  the  fervant  upon  all  oc- 
cafions  maft  be  fatisiied  of  his  mafter's'right  and  title  before  he 
obey  his  commands.  2  Mod.  242.  Trin.  29  Car.  2.  C.  B. 
Mires  V.  Solebay. 

3.  The  nvarrant  of  no  man,  not  even  of  the  King  himfclf, 
can  excufe  the  doing  an  illegal  a3 ;  for  though  the  commanders 
are  trefpaiTers,  fo  alfo  are  the  perfons  that  do  the  faft.  3  Lev. 
352.  Arg.  in  Cafe  of  Sands  v.  Child. 

4.  A  fervant  or  deputy,  quatenus  fuch,  cannot  be  charged  -f'^*"  ■*•«'- 
for  neglea^  but  the  principal  only  ihall  be  charged  for  it  5  but  ^^^rr^n'j**  . 
for  a  misfeazance^  an  a£tion  will  lie  againft  a  fervant  or  deputy,  from  the 
but  not  quatenus  a  deputy  or  fervant,  but  as  a  wrong  doer ;  ftcnflf  to 
per  Holt  Ch.  J.     12  Mod.  488.  Palch.  13  W.  3.  in  Cafe  of  ^"t""^^. 
Lane  v.  Cotton.  hU  priioocr 

by  negled 
(0  efcape,  the  (herifflhall  be  diarged  for  if,  andndt  the  baHiflT;  ^r/  If  the  bailiff  turn  tbeprifontr 
Uc/e$  theadJon  may  be  brought  againft  the  bailifi' himfclf,  for  then  he  is  a  kind  of  a  wrong-doer 
or  refcuer,  and  It  will  lie  againft  any  otlier  that  will  refcue  in  like  manner ;  snd  for  this  diverlity 
tites  1 1^  146.  Cro.  17^.  147.41  Hd.  3.  12.  x  Roll.  7S.  which  is  not  well  reported,  but  the  iaic* 
ttace  may  be  well  made  from  it.     Per  Holt  Ch.  J.  i  a  Mod.  488.  and  cited  the  above  books. 

5-  Pi^fea  captain  in  the  African  Company's  fervice  feifed  ajhip 
trading  on  the  coaft  of  Guinea.  She  was  condemned  as  prize, 
and  her  cargo  accounted  for  to  the  company.  19  years  after- 
wards a  freighter  brought  trover  againft  the  executor  of  the  cap- 
tain, and  recovered  2500  /.  damages.  The  executor  brought  a 
bill  againft  the  freighter  and  the  company,  but  was  difmifTed  as 
to  the  freighter,  becaufe  the  executor  might  have  defended  him- 
felf  at  law  ;  but  the  company  was  decreed  to  indemnify  the  exe* 
^utor^  and  the  freighter  to  profrtite  the  decree  in  the  executor^  s  name. 
And  tho'  the  captain  bad  received  700  /.  for  his  fervice  from  th« 
company,  yet  the  executor  was  not  to  refund  or  abate,  tliat  be- 
ing only  a  gratuity  to  him,  he  artiug  only  as  their  fervant  or 
.agent,  and  the  quantum  of  the  damage  muil  be  the  fame  as  was 
recovered  againft  the  executor  at  law,  becaufe  they  might  have 
defended  the  trial.  Trin.  1703.  Ch.  Prec.  221.  Langdon 
executor  of  Dickinfon  v.  tjie  African  Company  and  Dockwray. 


(H)  ^IfTsat  is  lawful  to  be  done  by  the  one  for  the  [  317  ] 

other.  ^*  Maiot*^ 

nance  (K.) 
fL), 

I.  A  Servant  may  juftify  in  defence  of  his  mafter.  But  he  can-  Mafter  ca« 
^^  not  juftify  a  battery  in  defence  of  the  goods  of  his  mafter ;  ^^J^*^ 
per  Powel  J.    2  Lutw.  1483.  Hill,  xi  W.  3.    Shingletony.  defineeofbh 

fenraaC  may 
ii(  defence  of  hie  qufter.  Ai;;.  a  Roll.  R«  i  j7. 


(I)   C^m- 
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(I)  CompelUble  toferve.    Who.    And  who  fliall  be 
faid  Labourers  within  the  Statute. 

I.  T  N  falfe  imprifontneni  the  drfendant  jiiftijied^  hecaufe  tbeplm»* 

,     tiff  was  vagrant,  and  J.  Jv.  complained  for  vmntvf a  fervaxA, 

and  be  required  him  to  ferve,  and  be  would  not,  by  wbicb  be  pat 

bim  into  tbejlocks  &c.  2iidiiit  plaintiff  faid,  tbat  be  bad  a  boufe-oMi 

two  Qcres  of  land  and  cbattels^jivijbeep,  lo  cows  {SfV.  to  tbe  vahe 

of  20  /.  to  be  occupied,  judgment  &c.  and  the  'defendant faid ibot 

be  bad  only  one  cow,  and  no  land,  and  Jo  notfufflcient  to  he  occt^ei, 

and  the  otber  tbat  be  bad  fuffictent  chattels  to  be  occupied,  Prift, 

and  the  others  e  contra.    Br.  Laborers,  pi.  14.  cites  47  £.  3.  i8. 

Lalwc  ^'         ^'  '^^^fp^^  ^P^"^  ^^  ftatute  of  labourers  againjl  a  cbaplmn, 

fU  lo.Titct  becaufe  he  covenanted  to  be  tbe  plaintiffs  Jleward  and  cbaplain 

46  £.  3. 14.  parocbialoffucb  a  cburcb,  and  departed  &c.  And  as  to  being  (lew- 

Aaioo  ard  it  was  adjudged  that  it  well  lay ;  contrary  of  beine  a  chaplain 

tute  of  la.   parochial ;  for  this  is  not  a  common  labourer  or  artificer,  but  it 

bouren  docs  IS  a  fervant  of  God,  and  therefore  of  this  he  was  difchaiged, 

Snft*\  *"  quod  nota.     Br.  Laborers,  pi.  i6.  cites  50  E.  3.  13. 

chaplain  ;  per  Cur.  for  it  it  inteoded  that  he  has  wherewithal  to  IWe  upon^  and  is  aoC  ahrajs  £A 
fQ&d  (o  celebrate  divine  fenrice.    Ibid.  pi.  47.  cites  10  H.  6.  8. 

3.  If  a  carpenter  be  retained  to  make  aboufe,  aflion  upon  the 
ftatute  of  labourers  lies  againft  him  if  he  does  not  do  it ;  for  he 
is  an  artificer.    Br.  Laborers,  pL  3.  cites  2  H.  4.  3. 

4.  Adion  was  brought  upon  the  ftatute  of  labourers  againfia 
tittle  girl  of  tbe^age  of  10  years  upon  retainer  and  departure,  and 
the  plaintiff  counted  a^unft  her ;  and  the  defendant  faidy  that 
Ihe  is  not  of  the  age  of  10  years,  judgment  &c.  And  becanfe  it 
appeared  to  the  Court  by  infpeftion,  that  (he  was  not  of  the  2gi 
to  make  a  covenant,  therefore  the  writ  abated  by  award  ;  for  per 
Rickhill,  file  is  not  of  age  to  bind  herfelf  by  corenant  anteannoi 
nubiles,  viz.  12  years;  quod  nota*  Br.  Laborers,  pi.  19.  dtes 
2H.  4. 18. 

fnfaMt  cfT  ^.  k&xon  upon  the  ftatute  of  labourers  anno  23  £.3.  i. which 
<^'^  ^i^^  ^^  ^^^  ^boever  is  able  in  body  ougbt  toferve\  and  per  Hanks  em 
vnrs  fluU  ififant  of  1 2  years  retained  ought  to  ferve,  and  yet  i£ue  was  taken 
le  bound  by  if  the  infant  was  of  the  age  ef  1 2  years  only  of  tbe  time  of  Ins  i^- 
*^ntto1feT^e  P^^^^^  ^^^  ^f  feryicc  or  not  %  quod  nota.    Br.  Laborers^  pL  aoi 

in  hufliand-  cites  7  H.  4.  5. 

ry.  Br.  la- 

fcorersv  pi.  51.  cites  F.  N.  B.  Ibl.  i68.«-S.  P.  But  where  «n  mfaitof  f  o  jwcrr  t// wat  UiA  «•« 

the  ftatute  he  was  difchaifcdof  the  adion ;  yet  per  Hankfeid,  a  writ  lies  «|ttft  aftvanier  tfaK  tu» 

him.    Ha.  F.  N.  B.  [168J  (D)  in  the  Notes  (b)  cites  a  H.  4. 18. 

tf.  Receiver  takes  40A  per  ann.  brought  aCtion  thereof;  the 

[318]  defendant  demurr'd,  becaufe  it  is  more  than  is  given  by  die  fta^ 

tute  of  labourers)  etnon  allocatur;  the  reafon  i8,becatile  it  bsi^ 

^thejatute^  as  it  fecmt.  Br.  Laborers^  pi.  50.  cites  11  H-  6. 10. 

7*  On* 
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7.  One  may  be  cmjtrainei  by  the  ftatutc  toftrvcy  hut  not  to  i^  And  if  i 
««  apprentice.    Br.  Laborers,  pi.  30.  cites  ai  H.  6.  33.  ™  J*i/' 

fervicei  anl 
1*0  vmnJertMgMr«4uioat  of  hia  ftrfice*  another  hum  may  compel  Him  tofifve  htm  &c,  becaufe  he 
M  out  of  (mice.    F.  N.  B.  [168.]  (C). 

8.  Artier  J  carpenter^  taylor^Aoemaier  &c.  (hall  not  be  doitl-  B"*'f  «e»r- 
pcIJed  to  ferve  by  the  ftatute  of  hufbandry  ;  contrary  of  fervants  i^'S[ic2iI 
of  huibandty,  and  therefore  of  the  ftlary  of  the  one  the  matter  kcr,  or  fuch 
may  wage  his  law,  contrary  of  the  others  Br.  Laborers^  pi.  38.  ^'^^  »rtificft 
«te,36H.6..4.  r-t^n"* 

fervice,  anJ 
Jefmrtt,  aSioH  lire  of  the  departure,  tho*  thiy  fliatl  not  be  cOiikpclled  to  fcrve  t  for  thejlrfi  article  of 
the^MtMte  of  labourers  compeh  feruantx  of  hujbandry  to  ferre,  and  the  xd  artirle  ij,  that  if  any 
tctaintd  infrrvkt  depart^  aaionfh^U  lie  of  the  departure,     Br.  Laborers,  pK  36.  cites  38  H.  6. 14. 

9'  A  fervant  fliall  ht  compelled  ioferve  in  fummet  in  the  place  J'  ^-^  f\ 

xobere  befervedin  the  winter  before y  and  *  Lordc  ofvillsy  and  Jtifiices  j;^^  {^^  ^^^ 

^f  Peace  may  tommand  vagrants  to  prijbn  who  will  not  ferve.     Br.  writ  there 

Laborers,  pL  c  i .  cites  F.  N.  B.  i68.  «»;^«  P"-*- 

*       "^  pole.— 

*  S.  P.  and  xnagr  commaiiti  the  gaoler  to  fet  him  at  liberty  without  any  other  writ,     t,  N.  B.  (&}• 

10.  He,  nvbo  has  notfuMcient  lands  ofhii  own  to  occupy y  fliall  btf 
compelled  to  ferve.     F.  N.  B»  [t68.]  (I). 

u.  Baron  and  feme  Jhallht  bound  by  their  covenant  to  fcrve. 
Br.  Laborers,  pi.  51.  cites  F.  N*  B.  foL  168. 

12.  A  gentleman  by  his  covenant  fliall  be  bound  to  fctve,  tho'  he  So<if  arAr^ 
^crc  not  compellable^  And  an  a£lion  will  lie  againft  them  for  z^*'®'^''* 
departing  from  their  fervicc,  by  reafon  of  the  covenants  F.  N.  B.  Ibid.— But 

l!68.](E).  the  c.ir*/ 

fpeciah     Ibid*  in  the  notes  theft  (c)  cites  1 1  H.  4.  33* 

13.  By  5  Slit,  cap,  J^f  4,  Every  perfon  unmarriedy  or  under 
the  age  of 'lo  years  tho*  married,  having  ieen  brought  up  in  any  of  the 
arts  mentioned  in  this  aB  by  the  fpace  of  3  yearly  and  not  worth  in 
lands  40/.  per  ann,  or  in  goods  lo/«  and  Jo  allowed  under  the  hands 
andfeals  oft^vojts/Hces  of  peace,  the  head  officer y  or  twodifcreet  but-^ 
t^Sfs  of  the  place  where  the  party  fo  brought  up  hath  lived  by  the  fpace 
of  one  whole  yeary  not  already  retained  in  hujhandryy  the  arts  above^* 
faidy  or  any  othet  art  or  mi  fiery,  or  in  any  fervice  upon  requefl  ofaHy 
per^n  uftng  the  fame  art,  fball  not  reftfe  to  ferve  for  the  wages  li-^ 
mited  by  thefiatute  \  and  being  fo  retained^  /hall  not  depart  from  hif 
or  their  fervice  without  one  quartets  warning  before  two  lawful  lOit-* 
^Jfes,  or  fame  lawful  caufe  to  be  proved  before  one  jujiice  if  peace,  of 
tead  officer,  in  pain  of  iniprifinment  without  bail ;  but  upon  fubmiJ/!on 
to  perform  the  fervice^  they  fhall  be  enlarged  without  fees;  which 
commitment  and  inla>gement  t^vojufijcet  of  peace,  the  head  officer ,  of 
titto  burgeffes  as  aforejaid,  unto  whom  complaint  fhall  be  made,  have 
power  to  comthand,  as  in  their  difcretions  upon  due  proof  fhall ,  be 
thought  fit. 

&  7.  Every  perfon  betwein  the  age  of  in  and  60  not  already  re^ 
timed  in  any  fervice,  nor  employed  about  hti/bandry,  mines,  glofs. 

Vol.  Xv.  i)  d  coal. 
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coal,  fijhlngy  failing,  provifton  of  grain  or  meal  for  London,  mt 
gentlemen  bom,  mrfcholar  in  any  untverfity  or  Jchool,  nor  vforth 
40  J.  per  ann,  in  lands,  or  ioL  in  goods,  nor  having  a  father,  mo* 
ther  or  other  ancejior  (ivhofe  heir  he  is)  v)orth  loL  per  ann.  in  lands, 
or  40/.  in  goods,  Jhall  be  compelled  to  ferve  in  hujkandry,  andfoiU 
not  depart  thatfervice,  otherwije  than  as  is  befhre  limited,  uponpm 
above  expreffed. 
X,  3^9  ]  S.  24.  Every  untnarried woman,  fit toferve,  being  iAove  izyeart 
old,  and  under  40,  Jhall  by  two  jtiflices  of  peace,  a  chief  officer,  of 
two  burgejfes,  be  compellable  to  ferve  for  convenient  time  emd  wagu^ 
in  pain  of^imprifonment. 

(I.  2)  Retainer.   What  within  the  Statute. 


Sutxvherebe  | .  "O  Etainery6r  09ie  year  ar.dfof^im  year  to  year  tallngfor  hisfalan 
h  retained         IV  ^^  y,,  ^^^  p^^^^^^^  -3  .^    q^^.j  retainer  ;  and  if  hefervesfi/l 


Si 

and  comiS  yeors  Upon  fuch  retainer  he  fh:i!i  have  aftion  for  his  falary,  and 
niusfor  %    he  cannot  depart  without  reafcnahle  warning,    Br.  Laborers,  pL  36. 

:;;;°i:/^"tes38H.6.,4. 

reuiner Jhall  ferve  fur  all^  and  is  oaly  one  irulttcr,  and  is  within  li.e  cafe  of  the  fricute  for  aH  6e 
}-ean.     ibid. 

2.  Retainer  for  40  clays,  or  to  ferve  at  all  times  "when  required, 
is  no  retainer  according  to  the  llatute,  but  a  covenant,  if  it  be 
by  deed  ;  and  without  deed  it  is  void.    F.  N.  B.  £168.]  (F). 
Co.  Litt.  n.  If  a  man  retains  of  it  and  fays  not  for  hvw  long  he  fliall  fcire 

luboren  ^  him,  he  iliall  ferve  him  for  a  year ;  for  that  is  a  retainer  accord* 
pi.  <;i.  ct\es  ing  to  the  ftatute.  F.  N.  B.  [i63  3  (H)  cites  9  H.  6.  7.  1 1 H.  4* 
s.  C.  44,  41  E.  3.  13. 27  E.  3.  22. 

4.  If  one  who  it  not  t9  have  any  fcrvant  retains  another  to  fcrre 
him&c.  the  retainer  is  void.  F.  N.  B.  [168  ]  (H). 
Ibid.  In  the       £f,  A  retaincry#r  two  or  three  years  is  good,  F.  N.  B.  [  168.]  (Kl 

iioces  there 

(d)  iajs  it  is  dottbtedv  if  a  retainer  for  more  than  a  year  be  wiijiin  the  ftatute,  and  cites  »9  £.  i,\\ 

6.  A  retainer  by  the  wife  is  not  within  the  ftatute.    ^.  K.  Qi{ 
E168.3  (  Q  }. 


(K)  Inter  fe.  Power  of  the  Mc^cr  over  the  Senranc 


*   I   fOMUPt 

^ke  bim  out 
■«f  his  fer 
ttceiv/ 


'    f  •  \Kf  HERE  a  man  has  a  ward  or  *  fervatU  retained  who  i^ 
ler-'  P'^^^  ^"^"*  ^"^»  ^  cannot  take  them  and  hnnr  /Aof 

^ ;/^,  back  by  force,  nor  put  bis  bands  upon  them  to  bring  them  had^  but 

r<yaR^made  he  may  require  them  &c. and  iftbey  refrnfe  befSailbittfihu  a3ioti%\ 
him?'^.    P^*^  ^^^*  Br.;rrefpafs,  pi.  225.  cites  38  H.  6.  45, 

X^borerSf 

dI.  zf.  citeft  21 IL  6.  q. Br.  Aaioa  far  le  Cale.  pi.  5^  am  S.  C.«-Br.  Nbtke,  pi. 4. 

S.  C. If  il  e  fervanc  be  drawjiavrayt  the  flufto:  maj  rc^^fprtbtmd km,  mgd  ktep  kirn  im^ 

rfbim.     F.N.  B.  [i68.](P). 


?.  In  tttfpafs  It  was  doubted  if  the  fnajler  lavffirlle  his  ap^  A  mam  may 
prentiah)  way  of  correSHon^  or  Ihall  be  put  to  writ  of  covenant ;  prentice jor 
quzre  oi  corrtCtion  of  other  firvants  within  cgt.    Br.  Trefpafs,  ancfftnett^t 

pi.  349- citci  21 E.  4. 6.  ::;ti"wh.«* 

he  is  appreatice  as  in  another  vHl,  oMii  may  beat  him  t^icefir  one  and  the  fame  offcnct\  for  it  may 
be  that  the  fiift  beating  is  not  fufficient  for  the  offence ;  per  Fairfax  J.  but  Spilmao  e  conti^. 
Ibid.  p/.  353,  cites  21  E.  4.  53. 

3.  A  man  may  keep  his  fcrvant  from  going  to  a  conventicle, 
or  an  alehoufe  \  per  two  J.    2  Mod.  167.  Hill.  28  hi  2p  Car.  2. 

-  C.  B.  Anon. 

4.  A  fteward  had  writings  and  evidences,  and  alfo  a  con- 
Edcrable  fum  of  money  in  his  trunk,  which  his  lord  fcifed  upon 
pretence  of  the  fteward  s  be\pg  much  indebted  to  him  •,  but  the 

'    Court  ordered  all  to  be  reftored  j  for  tho'  the  defendant  might 

be  greatly  indebted  to  his  lord,  yet  he  cannot  levy  his  own  debt  by  [    320   ] 
fifing  violently  the  goods  of  his Jieward.     Vexn.  32,  33.  Hill.  1(588. 
Ciuntefs  of  Plymouth  v.  lUadon. 

5.  A  man  may  furely  juftify  the  detaining  of  his  fervant  that  is 
taking  away  his  goods ;  per  Cur.  2  Vern.  33.  in  Cafe  of  Countcfi^ 
of  Plymouth  v.  Bladon. 

(L)  Difcharge  of  Servant  &c.  from  his  Service, 
How^  and  what  amounts  to  it^  or  fhall  be  good 
Caufe  of  '  Departure. 

I-  T^H  E  mafter  cannot  difcharge  his  fervant  within  the  time, 
unlefs  he  has  agreed  to  it ,-  no  more  than  the  fcrvant  can 
I  depart  without  the  agreement  of  the  mafter.    lir.  Labourers, 
:  pl-  27,  cites  19  H.  6.  30. 

2.  Difcharge  of  an  apprentice  by  parol  is  net  goad ;  for  he  can-  ^*'  *  f^* 
\  not  be  an  apprentice  but  by  writing,  and  therefore  the  difcharge  difch™«d 
ought  to  be  by  writing.  Br.  Labourers,  pl.  30.  cites  21  H.  6.  33-  by  paid ;  as 

where  the 
^^ftrfay^^  thai  bt  Jhall fervt  him  no  longer;  for  he  caanot  fcrve  againft  the  will  of  his  malter  ; 
far  if  he  ferves  him«  the  other  (hall  find  him  meat  and  drink.     But  the  fervant  Ihall  have  his  falar/ 
far  the  time  which  he  has  ferv'd.     Br.  Labouren,  pl.  38.  cites  6  £.  4.  2.  "S.  P.  Br.  Condi* 

u  liaos,  pl.  144.  cites  12  £.  4.  28. 

3.  Battery  by  the  mafler^  or  licence  of  the  mafter,  arc  good  j?-  N-  B. 
,  caufes  for  the  fervant  to  depart.     Br.  Labourers,  pl.  51.  cites  LL^^ot  ba- 

'  *»N.  B.   168.  tery  Ly  the 

\  mafier'i  w/f,  F.  N.  B.  [168]  (QJ.— Br.  LiSourcrs,  pi.  51.  S.  i\ 

I     4.  Keeping  41  fervant  from  meat  and  drink  is  good  caufe  of  S*"*  Labour- 
[iepartun:  from  his  fervice.     F.  N.  B.  [168]  (L)  cites  39  E.  3.  g^'pf*'  5'- 

22.  and  6  £.  4.  2. 
5.  If  a  feme  CervasU  marries^  yet  it  fcems  that  flic  ouff^t  to  ''»»<*•  «"  ^^ 

Jrrrc.  F.  6.  B.  [i68]  (Nj.  ^J*-, 

ittntn,  per  Cur.  1 1  H.  4.  13.  that  it  is  not  lawful  t?  taVe  her  during  the  efpou'aU,  jind  aifo  citei' 
i^i-i»  Bar.  »t4.  7  R.  t.  Trefpafs  206* 

D  d  a  6.  If 


3  20  ^  jfl^aKer  anir  detttant. 

6.  If  bujhani  and  wife  are  retain* dm  feiricc  during  thdr  mat* 

riage,  &c.  an  adkm  lies  a^nft  them  if  they  €iq>art  from  their 

fcrvioc.    F.  N.  B.  [i68]  (O)  cites  46  E.  3.  Bar.  2 14. 

Btaufc  the      7.  If  a  man  retains  a  fenrant  ijr  40  ifcjtf,  and  another  rctaim 

JlJ.I^'^  him  for  a  year  within  the  40  days,  the  hrft  retainer  i«  by  dui 

cMdiAc  to    diicfaargcd.    Br*  I^bourerSj  pL  51*  cites  F.  N.  B.  168. 

the  ftadftte. 

F.  M.  B.  [168]  (F). 


(M)  Inter  fe*  jicllcms  by  the  Majler  againfl  the 
Servant^  for  Hcglediing  or  refufing  to  do  his  Ser- 
vice &c. 

I.  T  F  one  retain  a  (ervant  for  a  year,  and  commands  him  to  do 
^  his  bufinefs,  and  he  refufe^  *tis  a  good  plea  in  adion  of 
debt  for  his  falary  for  the  mailer  to  fay  that  he  required  him  U 
do  his  bufmtfs^  and  he  refufed;  per  Hales  J.  Mo.  lo.  pL  3d. 
Trin.  3  £•  6*  Anon. 

2.  If  difpecialfervant^  as  a  baily  or  a  fteward,  mi/tehave  him- 
felf  in  a  thing  which  belongs  to  bis  charge ;  without  any  fpedal 
trufti  an  aSionfur  cafe  lies.  But  a  general  fervant  is  to  do  and 
execute  all  lawful  commands,  and  againft  this  general  femnt, 
if  his  mailer  commands  him  to  do  fuch  a  thing,  and  he  dodi  it 
not,  an  a£lion  on  the  cafie  lieth,  but  yet  this  is  with  thisdiverfityi 

r  3  2 1  ]  fcilicet,  if  the  nuffter  commands  htm  to  do  what  is  convenieniij  in  bs 
fowery  or  othcrwife  not  \  and  therefore  if  I  command  my  fcrvant 
to  pay  100/.  at  York,  and  give  him  no  money  to  hire  a  horfe, 
anawon  lie|  not  for  his  not  doing  this  command,  but  if  1  fuT^ 
niih  him  with  ability  to  do  it,  and  he  does  it  not,  an  adion  well 
lies  againft  him  ;  per  Tanfield  Ch.  B.  Lane  67.  Trin.  7  Jac  in 
Cafe  of  Leviibn  v«  Kark. 

3.  In  ^0  by  a  carrier  againft  his  fervant^r  lo/lng  goods  (5V. 
exception  was  taken  that  this  adion  lies  not,  except  it  ttpfear 
that  the  carrier  had  rueived  damage  by  bfingfued ;  for  this  a^iofl 
lies  only  in  refpefk  of  the  damage  the  mafter{iiftained,  and  cited 
Cro.  EL  53. 461.  Cro.  Car.  187.  contra.  Twas  further  objcAcdi 
that  if  this  a^ion  lies,  the  defendant  might  be  twics  charged^  i.  t. 
by  the  mafter  and  by  the  owner.  But  Holt  Ch.  J.  contra,  unlcis 
tnere  be  an  oRmal  converfon  %  for  the  owner  of  the  goods  has  a& 
a&ioa  againft  the  fenrant  only  in  cafe  of  a  converfion.  And  thi 
nuailer  has  a  fpecial  property  and  may  maintain  trover ;  and  thi 
tnafter  is  liable  to  tbe  owner,  by  reaibn  he  was  intruft«l  by  him* 
Bcfides  there  ought  to  be  a  negligence  fbewn  in  tbefervant^  to 
make  him  liable  to  this  a^iion;  tot  tioB  amounts  cniy  to  a  imkiefl 
of  goods,  where  if  thieres  break  in  and  fteal  them,  he  fliall  not 
aniwer  for  it.  And  judgment  nifi  within  three  days,  li  Vio^ 
f  3  j.«  Trio.  6  Aiuu  B.  R.  Sa?age  ¥•  Wakhew. 


(Ha) 


i^aGer  ann  detoant  5^ 


(M.  2)  Inter  fe.     Adions  by  the  Mafter  againft 
the  Servant  y2?r  defrauding  orjiealing  from  him, 

I.  IF  butler  otjhipard  ftesj  Ihccp  or  plate,  this  was  felony  at  Titfcr^MH 
*  common  law.     But  if  one  deliver  a  thing  to  his  fcrvant  to  jfc.*biB  mZ 
hmlover^  and  he  cfloign  it,  this  is  not  felony,  becaufe  he  has  ther  general 
^cialproperty^  on  which  he  may  maintain  trefpafs  on  the  taking  po|r  fpccirf 
out  of  his  poflcffion.     Mo.  248.  pi.  392.  ST^iT 

and  Jie  (ball 
have  BO  adioD  of  trefpafs  if  they  arc  taken  away ;  but  if  be  take  tben  tr^fpaft.l[ief  againft  bi»>  an4 
ifhecmbezil  them  'tii  felony;  per  Aoderfon  Ch.  J.  ^oUib.  j%.  Snag  v .  Btoft .  Ow.  51. 

Mich.  2)  k  30  £!»•  Blofft  v.  Holman. 

2.  21  H.  8.  cap.  7./  u  enafts,  TYt^kt  fervants  to  wham  jewels^  Madeperpe^ 
mmej  or  goods  hv  their  mafters  Jhall  be  dert^)ered  to  keep^  and  with-  EiSlai  L 
drawing  with  the /aid  jewels  {5*r.  to  the  intent  iojleed  thefame^  or 
mbeziling  the  fame  with  a  purfofe  tojleal^  to  the  value  of  40  s.  fball 

be  guilty  of  felony. 

S.  2.  Provided  that  this  a5l  extend  not  to  any  apprentice^  or  any 
pnfon  within  the  age  of  18  years.. 

3.  Wzfervant  is  employed  by  his  mafter  to  Jell  goods  in  hhjhop^  S.  P.   For 
and  the  lervant  carries  them  away  and  converts  them  to  bis  own  ^^J^^^^ 
rfty  trefpafs  *  vi  (^  armis  lies  for  the  mafter  againft  lum ;  per  [bcaasiefr 
Cttr.  for  he  has  not  any  intereft,  poffeiljion  or  other  thing  in  ▼»<»  an^ 
Acm,  and  therefore  if  he  intermeddles  with  them  in  any  other  ^^fcfl^*  oJ 
manner,  than  by  uttering  of  them  by  fale,  according  to  the  au-  Sbenafler. 
thoiity  to  him  committed,  he  is  a  trefpajTor  i^ir  he  hath  not  any  And  Aader- 
audiority  to  carry  the  wares  out  of  the  ihop  unfold ;  but  all  his  ^JJj*^** 
outbority  is  within  thefbop.     i  Le.  87,  88.  Mich.  29  &  30  Eliz.  ^^hero  tbT 
C.  B.  Glofle  v..  Hayman.  fcrrantbai 

nchhera  g«* 
^|«a]  or  fpecial  property,  trefpafs  liet;  but  that  it  \%  otherwife  of  a  bailee.  Mo.  148.  pi.  39>f 
Mich.  49  Elix.  Anon,  but  feems  to  be  S.  C. — *  Where  a  fcrvant  runs  away  with  goods  committed 
to  his  truft  a^we  401.  the  indictment  is  vi  ft  armis,  tho'  properly  it  cannot  be  faid  ib  bcicauie  tbey 
««in  hiscuftody.    Cro.  Car.  378.  per  Cro.  J.  Aig.  Mich,  iq  Car.  B.  R. 

4.  trover  and  converfton  by  the  mafter  againft  the  fervant  for  [  3^2  ] 
40  !•  received  for  goods  of  the  mafter*s  by  the  fervant ;  it  was 
objeftcd  that  trover  will  not  lie  for  money;  but  judgment  for  the 
pJaintiiF}  becaufe  the  poflcffion  of  the  fervant  was  xht  pojfef/ion 

of  the  mafter,  and  when  the  fervant  converts  this  to  his  own 
ufe,  by  this  the  mafter  lofes  the  property^  and  is  alfo  a  converfion 
in  the  fervant.    Ow,  131.  43  Eliz.  Hall  v.  Wood.— S.  P.  Cro.  »  ^  ,j,^ 
E.  638    *  Holiday  v.Hicks.— Ibid.  661.  Judgment  reverfed,  s.C.  cited* 
becaufe  trover  lies  not  for  money,  unlefs  it  be  in  a  bagg.  •*  adjiidgcd. 

5-  1  ho*  an  adtion  does  not  lie  for  a  breach  of  ms  matter's  -^  ^*^«  • 
command,  yet  if  the  fervant  does  an  zfkfalfo  fsT  fraudtslenter  ^^^^\j 
^  draw  his  majler  into  danger^  an  adion  well  lies,  viz.   for  a  mafter 
Ac  doing  of  any  thing  which  either  the  law  prohibits,  •r  which  yn*^  ^» 
ii  a  breach  of  truft ;  and  were  the  law  otherwifej  every  one  that  ^^^\jr 

D  d  3  makes 
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jeclareJyt&at  malces  z  chartci  party  muft  neceflary  be  liable,  and  at  the  mcrCy 
^-Irt ! t/wl  ^^  ^^^  ^^  feamen  and  paflengers.  Per  Cur.  Sid.  299.  Mich. 
xen^Hied  tl  18  Car.  2.  B.  R.  in  Cafe  of  Huiley  v.Pufy. 

/.  //  from 

England  to  Indta^  and  that  benpr  any  of  bU  fervanu  Jhttld  bring  from  tbence  any  calUn  kt.  tlut 
he  retained  the  defendant  in  his  fervice  for  this  voyage,  and  acquainted  him  with  his  fvd  coveoaao 
and  bonds  for  performancef  and  that  he  intending  to  make  the  plaintiff  forfeit  &c.  did  fiUb  k 
fraudulenter  luring  from  India  to  England  in  the  faid  ihip  cfrtain  cailtcoes\  after  verdiA  for  Ike 
plaintiff  it  was  mov*d  in  arreft  of  judgment^  but  the  Court  gave  judgment  for  the  plaintiffi  far  tlM 
tc^fons  afozelaid.     Sid..29S.  Mich.  18  Car.  2.  B.  R.  Huffey  v.  Pufy. 

6.  A  fervant  or  journeyman  imployed  to  fell  goods  and  it- 
ceive  money  for  his  mailer's  ufe  fells  a  conCderable  quantity^ 
and  receives  160  guineas  for  his  mafter,  and  goes  away  with  150 
at  the  time  of  his  difcharge,  and  lays  the  10  in  a  private  place  in 
the  chamber  v^rhere  he  lay,  and  after  being  difcharged  his  maftrfs 
houfe  and  fervice,  he  in  the  night  time  breaks  open  the  houfe 
and  takes  the  10  guineas  fo  hid*,  upon  a  fpecial  verdid  this  was 
held  no  burglary ;  for  that  the  taking  the  money  was  not  fe- 
lony J  for  tho'  in  right  it  was  his  matter's  money,  yet  it  was  in 
his  poffeHion  ;  and  the  firft  original  a£t  is  no  felony ;  and  if  he 
had  laid  it  under  ground  in  the  garden,  and  afterwards  come 
and  took  it  away,  this  would  have  been  no  felony ;  per  "Wright, 
Herbert,  Atkins,  PoweU  and  Holt,  &c.  Show.  53.  Arg.  cited 
as  fo  held  at  Eafter  Selfions  1687. 

(N)  Statutes.  Of  the  Old  Statutes,  and  5  El  4. 
And  jfi^ions  What  and  How ;  At  Comraon  Law 
and  by  Statute. 

« 

•  Debt  was  ,,  34  ^  3.  77*  //  accr>rded  in  this  prefent  parUamfttf^  that  the  fa- 
gatnft  a  bad-      ^^P'  9*  ^"'^  of  labourers  of  old  times  made  flyall  Jlond  in  eM 

liff  uponthis /w////  except  the  pecuniar  peire^  'which  from  henceforth  is  accorded^ 
ftatute ;  the  //j^/  //,^  labourers fball  not  be  puni/hed  by  fine  and  ranfome.  And  H 
coumcd  that  ^^  affentedy  that  the  faid  fiat  ute  fball  be  enforced  in  purtifhment  ^Ih 
he  required  bourers  in  the  form  folloioingy  that  is  to  fay  y  That  the  Lords  of  towns 
A.  and  J.  fyi^y  f^j^g  ^,ij  imprifon  them  by  i^  days  if  they  will  not  jiift'^y  tbenh 
within  *4^  y27v£'/ ;  and  then  to  fend  them  to  the  next  gaoly  there  to  abide  tiUtbtj 
years,  and  ivilljufiify  them  by  the  form  ofthefiatute^  and  that  theJberifyjayUfry 
able,  and  ^^  ^/^vr  *  minifierfhall  not  let  them  to  mainprize  nor  taiiy  and  if  he 
tofer^him,  ^^>  he  fh  all  pay  to  the  King  lol.  and  to  the  party  loo/.  nor  thai  the 
hy  which  fheriffy  jaylor  or  other  miniflery  fimll  take  any  fee  nor  porterage  of 
**^*y  ^"*  prifony  nor  at  his  entringy  nor  at  his  going  out  upon  the  fame pM> 
ih^  conftal  '^"^  '^^^  ^^  Well  carpcTiIers  and  mafons  be  comprifed  of  this  or&una 
ble  of  the  as  all  other  labourers y  fervahts  and  artificers.  And  that  the  carpesh' 
Yill  and  dc-  ^^rs  and  mafons  take  from  henceforth  wages  by  thedayy  and  mot  kf  the 
the  "^defend-  '^^^h  ^'^'' '"  ^/Atr  manner.  And  that  the  chief  mafiers  of  carpenters 
[  3^3  ]  ^^^^  ^^fi^^^  ^^^^  4^*  1>J  thedayy  and  the  others  3//.  or  arf.  acccri" 
an^  bailiff  ing  as  they  be  worth.  And  that  all  alliances  and  covins  ofmafins  and 
«^^5^*^*!  carpenters y  and  congregationsy  chapters y  ordinances^  and  others  fc- 
Jem"to  go,  twixt  them  made,  or  to  be  made^  fi}aU  he  from  henceforth  void  end 

wholly 


wholly  annulled^  fo  that  every  mnfon  and  carpenter y  ofivhaf  condition  W  which 
he  he^  Jball  be  compelled  by  his  mafler  to  whom  heferveth^  to  do  every  \^'^^.  ^I^a 
work  that  to  him  perlaineth  to  do^  or  of  free  jlsr.e  or  of  rough flone,  per  Knivc; 
And  alfo  every  carpenter  in  his  degree^     But  it  fkall  he  lawful  to  Ch.  J.   th* 
every  lord  or  other  ^  to  pnedte  bargain  ^  and  covenant  of  their  'work  in  i^lf^j^^^of 
grofs  loithfuch  labourers  and  artifrersy  ivhen  pleafe  them^  fo  that  mi»}fier  of 
they  perform  fuch  nuorhs  ivell  and  lawfully  according  to  the  bargain  '^  ^'>i:; 
or  covenant  with  them  thereof  made.  ^f  lui^iff 

has    BOl 

coMted  that  the  defevdAOt  is  bailiff  of  the  King,  therefore  ill;  for  a  bailifTof  a  Lord  of  a  manor, 
axui  whoto-him  (hall  render  account,  cannot  iVi  ve  ptocer>  &c.  and  yet  the  deiend^nt  paiTed  over,  aod 
laid  that  the  conilable  did  not  deli>er  them ;  i*riit,  and  the  other  e  contra.  Br.  Labourer^  |>I.  J4* 
««eJ39  E.  3.  i6. 

2.  34  jB.  3.  rap.  10.  Item^  of  labourers  and  artificers y  that  ab^ 
fent  them  out  of  their fervices  in  another  town  or  another  county^  the 
party  Jhall  have  the  fuit  before  the  jujliceSy  and  that  the  /herijf  take 
him  at  thefirfl  dayy  as  is  contained  in  thefatutCy  if  he  befoundy  and- 
do  of  him  execution  as  afore  is  fiidy  and  if  he  returny  that  be  is  not 
found y  he  /hall  have  an  exigend  at  thefirfl  dayy  and  the  famepurfue 
till  he  be  outlawedy  and  after  the  outlawry  a  writ  of  the  fame  jufiices 

fball  be  fent  to  every  fhcriff  of  England y  that  the  party  %villfue  to  take 
binty  and  to  fend  him  to  thefiferi^  of  the  county  where  he  isoutlatued^ 
and  when  ^>e  fball  be  there  brought y  heO^all  have  there  imprifonment 
till  he  willjufiify  himfelfy  and  have  made  grec  to  the  partyy  and  ne^ 
verthelefsfor  thefalfity  he  Jhall  be  burnt  in  the  forehead  with  an  iron 
made  and  formed  to  this  letter  F,  in  token  of  falfttyy  if  the  party 
grieved  the  fame  will  fue.  But  this  pain  of  burning  Jhall  be  put  in 
refpite  till  Saint  Michael  next  enjuingy  and  then  not  executedy  unlefs 
it  he  by  the  advice  of  the  jufiices.  And  the  iron  Jhall  abide  in  the 
cujlody  of  thefJjerijf.  And  that  the  fi^eriff  and  fome  bailiff  of  the 
franchije  be  attending  to  the  plaintiff  to  put  this  ordinance  in  execution 
^0on  the  pain  aforefaid.  And  that  no  labourer y  fervant^  nor  artificer 
JdoII  take  no  manner  of  wages  thefefiival  days, 

3.  34  2f.  3.  cap,  II.  Itemy  if  any  labourer y  fervant  or  artificer^ 
abfent  himfelf  in  any  citj  or  borough y  and  the  party  plaintiff  come  to 
the  mayor  and  bailiff Sy  and  require  delivery  of  his  fervant^  they  jhall 
make  him  delivery  without  delay.  And  if  they  refufe  to  do  the  fame ^ 
the  party  fhall  have  his  fuit  againfi  the  mayor  and  bailiffs  before  the 
jufiices  ^labourers.  And  if  they  be  thereof  attaintedy  they  Jhall  pay 
to  the  King  10/.  and  to  the  party  1 00/. 

4.  Aflion  upon  the  ilatutc  of  labourers  docs  not  lie  againfi  two  S.  P.  Fof 
for  dfcparture  &c.  for  he  (hall  have  fcveral  aaions.   Br.  La-  Ir* '^u" '' 

,  r  ^  01  one  19 

Dorers,  pi.  12.  cites  47  £.3.  10.  not  the  re* 

tainer    of 
the  other;  nor  is  the  dcpartun  of  the  one  the  departure  of  the  other.    Br.  Joinder  in  Adion« 
pi.  15.  cites  S.  C. 

5.  If  a  labourer  be  retained  to  ferve  for  term  ^ life,  he  (hall  not 
have  a£tion  of  debt  againft  the  executors  of  his  mafter  without 
deed ;  for  the  ftatute  does  not  compel  him  to  ferve  in  fuch 
form  'y  contra  if  he  had  been  retained  for  one  yean  Br.  La« 
borers^  pi  44.  cites  2  H.  4.  i5« 

D  d  4  S.  la 


$2iX  ^aftet  ans  fsttMoxit 

Br.  Aaion        (.  In  trefpafs  it  was  agreed,  that  at  common  law,  if  a  man  had 
^7  ^8  ^iiM  ^^^^  ^^y  J^r^^a^^from  tM,  trej^js  lay  vi  isf  armisi  ^irf  if  hchad 
II  H,V  23'  procured  the  fervant  to  depart,  which  he  did  accordingly,  and  he 
retained  him,  or  if  he  had  departed  of  his  own  head,  and  another 
had  retained  him  knowing  ofthejlr/l  retainer,  a£bion  lay  not  at  the 
common  law  vi  &  armis,  but  it  lay  upon  tlie  cafe,  upon  the  de- 
parture by  procurement ;  and  in  the  3d  cafe  where  he  departs 
[   324  ]  without  procurement,  and  was  retain'd,  cafe  did  not  lie  at  the 
common  law,  and  therefore  was  the  ftatute  of  labourers  made, 
which  gave  a£bion  in  thofe  cafes ;  quod  nota  bene  inde,  Br.  La- 
borers, pi.  21.  cites  II  H.  4.  21,  22. 
•  ItiMuia        'J,  General  writ  upon  the  ftatute  of  labourers,  i>/f  J j^€r^<w0tf 
1^0  ^^  ^S^'^^ft  ^  carpenter  for  [undertaking  the]  makin?  of  a  Woufe,  which 

he  did  not  make;  and  awarded  good  by  the  ipecial  count.    Br. 
General  Brief,  pi.  5.  cites  11  H.  4.  *  32. 

8.  In  debt  the  plaintiff"  counted,  that  he  was  retained  to  be  re- 
ceiver  to  the  plaintiff  fcr  7  years  for  40/.  a  year  &c.  and  the  if- 
fendant  demanded  judgment,  becaufe  the  wages  are  more  than  is  am" 
prifed  in  thejlatute  of  labourers,  et  non  allocatur ;  by  which  he 

i  leaded  departure  before  any  wages  due,  et  non  allocatur  \  for  tho' 
le  departs  yet  he  may  receive  and  pay ;  for  he  is  not  like  to  ano- 
ther  fervant ;    by  which  he  faid,  that  before  any    'wages  dne^ 
he  agreed  with  the  plaintiff  for  10/.  and  dif charged  him,  to  vohidf 
difcharge  the  plaintiff  agreed ;  which  was  admitted  for  a  good  pica. 
Br.  Dette,  pi.  186.  cites  11  H.  6.  ro. 
Pr.  Aflion        p.  If  a   man  ferves  me  at  his  will,  and  another  beats  Mm,  bj 
^r^^'^cUei  ^*'^*  ^  hf^  his  fervice,    I  (hall   have   adion   upon  the  cafe; 
S.  c.  per  Newton  Ch.  J.  and  others.     Br.  Laborers,  pi.  29.  cite* 

2iH.6. 9. 

10.  If  a  man  be  retained  with  mc  for  a  year  toferve  me  atanj 
time  as  Ifhall  require  him,  this  is  a  covenant,  and  of  tliis  I  fiiall 
not  have  aclion  upon  the  (latutt  of  labourers ;  per  Newton,  to 
which  Fulthorp,  Af9Ue  and  Portington  agreed.  Br.  Laborers, 
pi.  31.  cites  22  H.  6.  30. 

1 1.  5  EL  4.  yi  3,  S9  muchofallflatutes  made,  and  every  brand 
thereof  as  touch  or  concern  the  hiring,  keeping,  departing,  working, 
wages,  or  order  of  fervants,  workmen,  artificers,  apprentices  *w 
labourers,  or  any  of  them,  and  the  penalties  and  forfeitures  concern^ 
ing  the  fame,  are  repealed;  howbeit  the  faid flatutes,  and  every  bramh 
and  matter  therein  contained,  not  repealed  by  this  aB^  Jhall  remain  in 

force, 

S.  8.  'None  Jhall  put  away  his  fervant  before  the  end  jf  Us  term 
without  a  quarters  warning  orfome  lawfiJ  caufe  to  be  proved  by  tvn 
fitfficient  witneffes  before  the  juflices  of  oyer  and  terminer^  JH^^  ^ 
afflfe,  juflices  of  peace  infeffions,  a  head  officer^  or  two  decreet  aUer* 
men  or  burgeffes,  in  pain  of  /^os. 

S.  10.  bio  fervant,  having  ferved  in  one  city  or  town,  Jball  get  to 

ferye  in  another  without  a  teftimonial,  vix.  in  a  town  corporate  under 

thefeals  of  the  town,  and  two  houfeholders  there  ;  and  in  the  country 

^nder  the  feals  of  the  conflable  or  conftables  and  two  houfeholders  tben\ 

which  te/Hmcnial Jhall  be  made  and  delivered  to  tbeparty^  emialfire- 

gifirei 
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n^red  ij  the  minjfier  of  the  place  whert  tbefervani  dwelt ^  for  which 
the  mitttjier  is  to  lave  id. 

The  form  <f  the  tefUmonial  is  this :  MemGrandutn^  that  A*  B. 
Jtrvant  to  C  1),  of  J.  in  the  county  of  E.  hu/bandman  or  t ay  lor  is^c» 
in  the /aid  county  y  is  licenfed  to  depart  from  his  faid  maflevy  and  is 
ttt  his  liberty  to  ferve  elfewbere  according  to  the  flatute  in  that  ccfe 
fhade  and  provided^  in  nvitnefs  faV. 

5. 1 1-  The  fervent  which fbewetb  notfuch  a  tefitnonial  to  the  chief 
officer  in  a  corporation^  or  to  the  minifer^  or  fome  officer  in  any  other 
place  where  he  is  to  dwell,  fball  fuffer  irnprifonment  till  he  procure 
one,  and  if  he  procure  not  one  within  2 1  dayt  after  his  irnprifonment  ^ 
orjbew  afalfe  one,  befhall  be  punifhed  by  whipping,  as  a  vagabond  : 
and  the  majler  that  retains  afervant  nvtthoiftfuch  a  teftimonialjball 
forfeit  5/. 

&  12.  Thofe  that  work  by  the  day  or  week,  fball  Continue  at 
work,  betwixt  the  middle  of  March  and  the  middle  of  September, 
from  5  in  the  morning  till  betwixt  7  and  8  at  night,  except  2  hours 
allowed  for  hredkfcfl,  dinner,  and  drinking,  and  half  an  hour  from 
the  miyl  of  May  to  the  middle  of  Auguft  for  Jleeping ;  and  all  the 
reft  of  the  year  from  twilight  to  twilight,  except  an  hour  and  a  half ' 
allowed  for  breakfaft  and  dinner  ;  in  pain  to  have  one  penny  defalked 
out  of  their  ^vages  for  every  hours  abfence^ 

S.  I  ^.  None  that  takes  work  by  the  great  Jhall  leave  the  fame  before  [  J25  ]J 
it  be  qmtefiniflxd,  except  for  not  payment  of  his  wages,  the  ^eetfs 
ffrvice,  licence  of  the  nvork^mafter,  or  other  lawful  caufe,  in  pain  to 
fiifftr  one  months  irnprifonment  without  bail,  and  to  forfeit  5  /.  to  the 
part  J  grieved,  befides  bis  cofts  and  damages  to  be  recovered  c^  the  com^ 
fnon  law  for  the  lofs  fuflained. 

S,  2o,  Every  retainer,  promife,  pfi  or  payment  of  wages,  or 
other  thing  contrary  to  the  true  meaning  of  this  aB,  and  every  writ^ 
ing  and  bind  to  be  made  for  that  purpofe,  jhall  be  void, 

S.  2 1 .  Ifanyfervant  or  other  Jhall  be  conviBed  before  ijufltces  of 
peace,  or  a  ehidf  officer  as  of  or ef aid,  by  his  own  confefjion,  or  the  tef- 
timony  of  two'honejl  men,  to  have  ajfaulted his  majler,  miflrefs,  dame 
oroverfeer,  he fhall  fuffer  one  years  irnprifonment,  or  lefs  if  the  juflice 
or  chief  officer  jhall  think  ft  t  and  if  the  party  fball  be  tlwight  to  de» 
ferve  a  more  Jevere  punijbment,  then  to  receive  fuch  open  punijhment 
(life  and  member  excepted)  as  the  jufices  in  fefffons,  or  the  chief 
fffficer  and  four  of  the  dfcreetefl  men  in  the  corporation  fhall  think 
convenient. 

8.  22.  Artificers  fhall  work  in  hay^time  and  harvefl  in  pain  ofinu 
prifinment  in  the  flocks  two  days  and  one  night,  which  the  eonftable 
Jhall  infiiSl  upon  them  in  pain  of  40  /. 

&•  13.  It  Jhall  be  lawful  for  UAourers  (other  than  fuch  as  are  r/- 
tmned  tnfervice  according  to  this  flatute)  to  go  to  other fhires  to  work 
iff  bay^time  and  harvejl,  fo  that  they  bring  %vitb  them  a  teftimoniat 
under  the  hand  of  onejujlice  of  peace,  or  chief  officer,  teflifyingthat 
they  have  notfumcient  work  in  the  place  where  they  lived  toe  winter 
before  ;  for  which  tefUmonial  they  fhall  only  pay  a  penny. 


(O)  Aaion« 
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-iS^n*''  iP)  Aflions  h  the  Majler  on  Account  of  the 
(Be) —  Servant. 

Trefpafs. 

Note,  \i\t  i.TFaman  ret  aim  another  s  fervanf  net  bhom/rng  that  be  vmrin 
/ameeounrvy  '^^  other  s  Jh'vicey  he  fhall  not  bc  puniilied  for  fo  doing,  if  he 

he  tnmfi  take  do  BOt  retain  after  notice  of  his  firft  fervicev  F.  N.  B.  ^i  683(C). 

nytht  of  the 

firft  retainer  at  his  peril ;  but  he  rs  oot  pvoiihable  if  he  bc  found  vagrant  in  another  cosnty.  ^^  E.  4. 
7.  18  £.  4.  5.  except  he  procure  his  departure  ;  and  if  fo,  he  ivpunifliabk  by  the  ftatute ;  botif  one 
retains  a  fervant*  who  has  left  his  mafter  within  the  term,,  or  if  one  procures  a  ferfont  to  depart 
within  his  term,  and  after  retains  him,  fo  that  he  has  notice,  yet  he  is  ooC  puniftnUc  at  oobbm 
law,  dc  fenricnte  ab^uAo.  11  H.  4.  24.  adjudged  ;  fed  quaere,  and  9  E.4.  32.  feems  contra.  Aod 
if  ooe  takes  my  fenrant  out  of  my  fervtce,  agaii^  my  will,  tho'  it  be  with  the  ferrants  good  will,  yet 
n general  writ  of  trefpafs  lies.  F.  N.  B.  39^^.  (C)  in  the  notes  there  (a)  cites  the  above  Gales. 

*  It  was  moved  by  Finch,  If  I  retain  the  feruant  of  anther  man  in  the  fame  cwuntj  ^bere  lead 
Mis  mafier  inhabit^  this  is  not  jmftifiable,  tho*  in  verity  I  had  not  notice  of'^ihat,  and  this  accerdiog 
folhf  exprefs  book  of  the  19  Ed.  3. 47.  Hobere  faid  die  book  may  not  be  Uw«  for  it  is  a  hard  nat- 
ter to  make  me  take  notice  ci  every  fenrant  which  is  retained  in  the  fame  county,  and  yec  pcrdwDCt 
if  this  retainer  be  upon  the  ftatute  of  labourers  at  thefeffiwi  this  it  /nioriot/*^  and  1  ought  to  lake  ao* 
tice  of  that  at  my  peril,  but  it  is  •tbervtifr  of  a  private  retainer;  for  tho'  it  is  within  die  Ouot 
county,  yet  being  a  private  matter  of  fa£t,  thrlaw  will  not  compel  me  to  uke  notice  of  that  at  ay 
veril,  otherwife  if  this  be  matter  of  record,  x  H.  4.  64.  and  Hobert  and  Winch  fieemed  to  agree. 
Winch  51.  Mich.  20  Jac  C.  B.  Anon,  ciisa  the  above  Cai*ea. 

2.  If  a  man  tales  an  infant  or  other  QUt  of  anatber^s  fervuf^  he 
(hall  be  punifli'd,  altho^  the  infant  or  ouier  was  not  retained. 
F-  N.  B.  [168].  (D.) — And  altho'  the  infant  was  it/t  lojetrs 
My  at  which  age  an  a£lion  lies  not  againft  the  infant  upon  the 
ftatute.     Ibid,  in  the  notes  there  (b). 

3.  l(  2Lfervant  who  ivas  never  lawfully  retained  (as  where  he 
was  an  infant  under  lo  years  old)  departs ^  there  an  aflion  does 
not  lie  againft  him  who  (hall  afterwards  retain  him.  Contra^  if 
he  he  taken  with  force  ice.  tho'  he  found  the  infant  vagrant  and 
retained  him.  F.  N.  B.  [i68]  in  the  notes  there  (c)  cites  it  as  a 
good  diverllty  taken  by  Finchden.  38  E.  3.  5.  and  fays,  fee 
12  H.  8.  10.  &c. 

r  32^  ]  .  4.  ji. forged  a  letter  in  the  name  ofB.  the  maflcr  of  p.  falfly  for 
Gro.  J.215.  iQo/.  to  be  delivered  to  A.  which  fum  of  his  maftcr*s  Chad  in 
5."c.  Vy*^'  ^^^  cuftody,  and  A.  feals  this  letter  aswith  tlic  fcal  of  the  faid 
name  of  matter ;  C.  having  received  the  faid  letter  by  A.  caufed  it  tahe 
Tracy  v.  read',  upon  which  C.  delivered  the  faid  100/.  to  A.  (whereas in 
tha^t'thc  ac.^  ^^"^^  ^-  ^^^'^^  "^'xoX-e  fuch  a  letter,  but  A.  forged  it).  C.  the  fcr- 
tUn  ^uat  vant  brought  an  action  upon  this  matter.  It  wtts  adjudsed  for 
hf ought  hy  him,  and  affirmed  in  error,  altho*^  in  the  name  of  the  lenraot. 
«d  hew''    Jcnk-  3^5-  Pl-  I-  cites  7  Jac.  Tracy's  Cafe. 

wcU  enough,  per  Cur.  for  the  deceit  and  abuTe  is  to  the  mailer,  and  the  lofs  only  to  hiBL 

Either  the  j.  jn  a^on  brought  by  the  matter  ftpon  his  fervanf s  bcii^ 
f^rvanc*^ay  ^^^^  of  his  moncy  in  an  inn  it  was  adjudg'd  well  broaght  by  the 
have  a^ion;  matter,  an4  s&Oirm'd  in  the  Exchequer-chamber.  Cro.  J.  224^ 
per  Jones     Trin.  7  Tac  B.  R.  Bcdle  v.  Morris. 

and  Dodc-  '  "^ 

fidge  J.  Lat  1 27.  Trln.  i  Car.  i.  iaCtfa  bf  Drope  v.  Tllaidb>. 

d.tf 
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6.  If  a  maxf^  Jervants  are  fo  threaimd  as  to  their  Eve9  and 
limbs,  and  with  lofs  of  their  goods  by  law-fuits'by  another  per- 
fon  that  they  Itaw  hisfervice^  and  he  can  get  no  other  to  live  with 
him,  becaufe  of  fuch  menaces,  fo  that  his  buiinefs  cannot  be 
carried  on,  an  a£^ion  lies.  2  Roll.  R.  162..  Pafch.  13  Jac.  B.  R. 
Garrot  v.  Taylor. 

7.  Cafe  lies  for  the  mafter  againft  one  that  return  his  fervant  Le-a4«  *• 
departed  without  licence  within  tne  time  agreed  for,  and  this  with-   u'd-^n^* 
outinticement,  behaving  notice  that  he  was  the  hired  fervant  Adamt  ▼. 
of  another.     2  Lev.  63.  Trin.  24  Car.  2.  B,  R.    Fawcett  v.  Bafieid.— 
Bcarcs  and  Ux.  TJT*?*!*' 

not  hired 
Kcordingto  the  ibC.  5  Elii .  Clayt.  1 16.  Eaftbnrn's  Caf«.*Butth9  mafter  mtA/eifirih  Sis  twimB 
Kith  the  fervant.    Arg.  8  Mod.  1 16.  Hill.  9  Ceo. , 

8.  A£bion  lies  not  for  die  mafter,  nnlefs  he  has  iojt  the  fer^^  Bridg.  4t. 
vice  of  his  fervant. '  2  Lutw.  1497.  Hill.  X2  W.  3.  C.  B.  Ran-  ^-  ''  ^^' 
die  V.  Dean. 

(0.  2)    Adions  by  Mafler  for  Work  done^  and 

Things  acquired  /^  Servant. 

1.  TN  debt  the  plaintiff  counted^  that  B.  retained  his  fervant  to  The  covnt 
^  make  cafes  and  chairs  paying  2s.  a  dap  and  that  his  fervant  T**'/^*^* 
had  made  cafes  ^a;.  for  five  daySj  and  fo  a&ion  accrued  for  lox,  fro  fro  ^or 
Defendant  pleaded  non  debet ;  and  judgment  was  givCn  for  the  ^'^'  dien, 

i>laintiff.     It  was  afligned  for  error,  that,  as  this  cafe  is,  debt  ^^^J^''** 
ay  not  for  the  mafter,  becaufe  it  may  be,  that  he  never  confented  oiat  if  'it 
to  this  retainer,  and  the  fervant  never  intended  to  contraff  for  his  were  the  rc- 
mafier,  and  cited  F.  N.  B.  513.     And  for  this  and  another  ex-  fcjjj^^^'*** 
ception,  judgment  was  rcverfcd.    2  Roll.  R.  269.' Hill.  20  Jac.  th7*com/ 
B.  R.  Trufwell  v.  Middleton.  mand  and 

appoiAtmeat 
of  the  mafter,  he  ought  to  have  ihewn  that  he  retained  the  mafter,  and  flot  the  fenrant  |  for  tbea 
iie  ought  to  have  counted  accordingly,  that  he  retained  the  mafter,  who  by  himfelfor  fervant  (hould 
Wrk  &c.  And  of  that  opinion  was  all  the  Court,  and  (abfentc  Lea)  judgment  was  rcverfed.  Cio.  J« 
655.  S.  C.  by  the  name  of  Trcfwell  v.  Middleton. 

2.  The  contrafl:  of  the  fervant  may  enure  to  the  advantage  or  ^  iC  *  bai- 
difadvantage  of  the  mafter  5  but  in  both  cafes,  the  mafter  ought  fo^*^^"^* 
to  agree,  and  this  ought  to  be  pleaded  fpecialiy  ;  per  Dodcridge  and  ftock  his 
Haughton  J.    2  Roll.  R.  270.  Hill.  20  Jac.  B.  R.  in  C^fc  of  mafter'i 
TrufweU  v.  Middleton.  **"*»•  j**^  ^ 

count  ihouM 
te  upon  the  fpccial  matter  with  an  avtrmenU  that  tbe  mafter  agreed  to  ity  and  that  they  cam*  to  the 
ufe  of  tbe  majitr\  fo  where  it  is  to  the  mafter's  advantage,  as  where  another  charges  r  «,»,  i 
him&lf  to  the  fervant  for  the  ufe  of  the  mafter,  the  count  ought  to  be  fpecial ;  per  Dode-  L  3^7  J 
lidge'amd  HaugktonJ.  %  Boll.  R.  270.  in  Caie  ofTnifwcUv.  Middleton. 

3.  If  the  mafter  of  one  (hip  tales  a  fervant  that  hdonfs  to  the 
mafter  of  another  Jhip  ;  whatever  wages  he  receives  from  uie  King 
upon  his  account  (hall  be  to  the  ufe  of  his  firft  mafter,  being^ 
acquired  by  the  labour  and  induftry  of  the  fervant.  Cumb*  450. 
Trin.  9  W.  3.  B.  R.  Curtis  v.  Bridges. 

4*  Trover  ' 


^27  iSlpafier  and  ^etbant. 

4.  Trover  lies  for  the  maftfer  for  a  ticiet  or  other  fvriimg  hm 
fitiinghh  apprentice  to  money  earned  by  him  during  the  apprcntke- 
fliip  ;  but  where  the  trorcr  was  againft  the  executor  ^  the  of' 
trentke  for  a  ticket  given  out  after  death  of  apprentice  fof  monef 
earned  by  him  during  the  apprenticefhipi  the  a^on  is  not 
maintainable,  becaufe  It  never  was  in  the  apprentice's  pof- 
fefflon ;  but  if  executor  after  receives  the  money,  mafter  may 
have  affumpft  for  fo  much  nwney  received  to  his  ufe :  per  Hok 
Ch.  J.    12  Mod.  415.  Trin.  12  W.  3.  Anon* 

5  *  ^^fcquid  aejuirihtrfervo  aequiritur  douuaa*  Co.  litt.  1 1 7.  a* 

(O.  3)  Aftion  by  the  MafleryZ^r  Goods  fold  hy^  (^ 

Promifts  made  to  the  Servant. 

I.  A  N  affump/it  to  \he  fervant  for  the  mafter  is  good  to  the 
^^  maiien     And  an  affiimpfit  by  appointment  of  the  ma/leriA 

the  fenrant  (hall  bind  the  mafter,  and  is  his  aflumpfit;  per  Dode- 

ridge  J.  Godb.  360.  Seigniof  v.  Wolmer. 

2.  If  my  haily  fells  corn  or  cattle^  I  (hall  have  an  a£lkm  of  debt 

for  the  money;  per  Doderidge  J.  Godbw  361.  Tinu  21  Jac^ 

B.  R.  in  Cafe  of  Seignior  t»  Wolmer. 

(P)  Adion5*    JBy  Servant  agarnfl  others  on  account 

of  the  Mafter  s  Goods. 

I.  T  F  7L  fervant  lodges  in  an  inn  having  goods  of  his  mafter  with 
-*•  him,  which  are  thtx^Jlolenfrom  him  ;  either  the  ncajlcr  or 

the  fervaxit  may  have  an  a^iion  ;  per  Jones  and  Doderidge  J. 

Lat.  127.  Trin.  i  Car.  in  Cafe  of  Drope  v»  Thaire. 
Af  ▼here         j.  Scvvant  may  have  acilon  fr\oods  taken  from  his  pcjfejfm^ 
i»*rohbed"of  ^'^^  dcclarc  as  for  bona  y7^,  becaufe  of  the  poffeiEon }  per 
foods  part    Holt  Ch.  J.     Show.  I C4,  155.  Pafch.  2  W.  &  M.  in  Cafe  of 
i«  mifter't  Knight  V.  Cole. 

ai»d  part  his  ° 

#'^n!.     KrowBl.  i^j,  Trin.  8  Jac.  Necdham  t.  Sioke  lohabiuott. 


s«t  (t).        (Q^)  Adions,  by  others  againfi  the  Mafier  c^ 

Servant. 

/^NE  fent  Visfervant  to  fell  a  eounterfeit  hezoai^ s  flone  for  a 
^^  bezoar's  ftone,  and  the  (jervant  knew  the  deceit ;  aflioa 
on  the  caje  lies  againfl  the  fervant,  Arg.  2  Roll.  R.  28.  cites 
3  Jac.  B.  K.  Lopezes  Cafe. 
r  318  ]  "  2.  No  aftion  will  He  againft  z  fervant  for  doing  a  dungitt 
oWdience  to  his  maftcr*s  command,  where  it  is  not  an  afpareM 
wrong  ;  for  if  the  mafter's  command  depends  upon  a  title,  be  »t 
true  ov  not^  it  is  enough  to  excufc  the  fer\'ant^  and  othcnrifc 

it 
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k  inxii  be  a  mifchievous  tbkag^  if  the  fervant  upon  all  occafionft 
muft  be  fatis&ed  with  his  mailer's  title  and  right  before  he  obey 
Jks  commaiid,  and  it  is  very  requifite  that  he  fliould  be  fatisfied 
if  an  adion  ihould  lie  againft  him  for  w)iat  lie  doth  in  obedience 
to  his  mafter;  per  Scrcggs  J.  2  Mod^  244.  Xrin.  29  Car.  2. 
C  B.  in  Cafe  of  Mites  ▼.  Solebay. 

3.  A/ervoJti  vn^fued  fiUlj  for  a  tortious  a5  done  ly  the  command 
rf  his  nsafier.    3  Lev.  352*  rafclu  5  W^  &  M.  C.  B.    Sands  v. 

4*  if  a  earriers  firvafit  hjts  goods^  the  owner  has  an  a£lion  ButMznn^ 
jgainft  Ae  fcrvant  only  in  cafe  of  converfion,  ii  Mod.  135.  ^^^^S^ 
Tdn.  6  Anns  B.  R.    Savage  v.  Walthew.  the  majter^ 

the  adioa 
•agbt  Bot  to  be  brQii|[ht  agsdnft  the  (enranr,  but  it  ought  to  be  brought  againft  the  m«ifter ;  per  Ciir« 
tilod.  245.  Tiio.  2  9  Car.  r.  C.  B.  .4noa« 


(R)  Pleadings  in  Aftiotis  on  the  Statute* 

I-  A  CTION  upon  the  ftatute  againft  A.  of  6.  bediaiufe  he 
had  ejioignd  ST.  N.  his  fervant  and  apprentice  out  of  hisfer^- 
^ce  at  L.  and  the  defendant  faid  that  the  plaintiiF^^w/rW  this 
tffritiadhrottghtwritofravjjfhmcfft  of  tuard  A\x*it\c6.  to  themerrff 
©f  L.  fuppofinp  that  he  had  raviihed  this  fame  fcrvant  out  of  his 
ward,  returnaolc  craflino  animarum  la(t  pad,  to  which  lurit  he 
has  ajfearedf  judgment  if  to  this  writ  he  ih^l  be  received ;  aiid 
Sharrde  awarded  this  a  good  plea,  and  «ve  him  a  day  to  bring 
in  the  record ;  quod  nota  bene  5  therefore  it  feems  that  this  is 
the  more  high  writ  5  for  in  ravilhmcnt  of  warH  he  may  recover 
the  body  of  the  infant,  but  in  this  acflion  only  damages.  Be. 
Adlion  fur  ie  Statute,  pi.  19.  citcf?  27  AH^.  %\. 

2.  Adion  upon  the  ftatute -of  hhowrers;  Pafton  counted  and  s  C.  per 
would  have  rehearfed  thejlatute ;  but  per  Predon  he  need  not ;  Cur.ami  the 
by  whrd\  he  counted  tfiat  he  svas  his  fervant  retained,  and  de-  [^beUfliJS 
parted  &c.  quod  nota«   Br.  A£lion  fur  le  Statute,  pi.  12.  cites  the  ftatute 

pi.  f 4.  cites  S.  C. — Br.  Laboorers,  pi.  45.  cites  S.  C.  and  t  H.  6. 1.. 

3.  ^refpafs  upon  the  ftatute  of  labourers,  againfl  the  fervant 
%vho  departed  &c.  he  f aid  that  he  <icas  his  apprentice^  judp;ment  of 
the  writ  &c.  and  per  Cur.  it  is  no  plea  if  he  does  net  traverfe 
that  he  was  not  his  fervant.     Br.  Traverfe,  per  &c.  pi.  10.  cites 

9  H.  6.  7'  ^* 

4.  Where  a  man  counts  in  debt  upon  a  retainer  in  fervice  fvr 
Z  years  toferve  in  all  occupations  taking  10  s,  per  ann.  and  that  he 
ferved  for  8  years  and  for  8L  arrear  aclion  accrued;  this  is  a 
good  count  oy  the  ftatute,  per  Cur.  and  yet  retainer  for 
8  years  is  not  good  by  the  ftatute,  but  ought  to  be  retained  for  one 
year,  or  for  a  year  and  fo  from  year  to  year,  but  becaufe  he  faid 
that  he  retained  him  for  8  years,  taking  20  s.  per  ann.it  is  in- 
acaded  that  he  was  retained  for  one  year  ior  zo^*  and  continued 
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in  fenrioe  for  8  years,  and  therefore  the  count  id  good ;  per  Car. 

quod  nota.  Bn  Couht|  pL  56.  cites  38  H.  1. 13. 
8.  p.  ana  it  ^.  In  an  adion  upon  die  ftatute  of  laboiffers,  if  the  plaintiff 
piM intar  ^^ "^  ^^^^^ ^^  vfhot place  he  took btsfervant  the  writ  (halt abate} 
Vbat  the  and  it  appears  often  that  there  is  no  other  judgment  for  de&nlt 
Jefotdaui  in  the  count^  but  that  the  plaintiff  nihil  capiat  per  brere;  for 
^pl^lLit'Za^  default  in  the  count  the  writ  (hall  abate,  and  he  (hall  not  make  a 
grmntsnaiu  ucw  couut.'    Br.  Brief,  pL  488.  citcs  17  E.  4.  7. 

•iber  cmtniy 

[  1  Mr/  ofaUfefvice^  and  Mi  mv»  merchtui  mar  having  Umd^  hy  wkitk  Ae  rttaimd  Hm  u 

3^9  J  ySrrtftf  him  for  ayear^  aifpu  boc  that  bt  tttmined  blm  in  Lmdon^  fruit  Etc,  aad  a  pe^ 
pleat  per  Cur.  §o€  he  is  not  bound  to  take  notice  of  a  thing  in  %  foreign  ccmnty.  Contra,  if  both  Chc 
retainen  are  in  one  and  the  fame  county.  Br.  A^on  iVir  le  Statute,  pi.  33.  cites  17  E.  4.  ?.«"*- 
fi.  P.  Br.  Traverfe  per  &c.  pL  250.  cites  S.  C. 

-^f.^'^^'    (S)  Pleadings   in   Adions  by  the  Ma/ler  againft 

others  in  refpcSt  qfthe  Servant. 

'  I.  'T'Refpafs  upon  the  ftatute  of  labourers  of  taking  of  hisfer" 

^   vant  out  of  his  pojfefjion^  the  defendant  f aid  that  tbefervant  is 

an  infant  under  10  years  of  age ^  and  becaufe  the  plaintiff  could  not 

deny  it,  he  took  nothing  by  his  writ.  Br.  Laborersy  pi.  04.  citcs 

38  E.  3.  5. 

2.  Trefpafs  upon  the  ftatute  of  labourers,  for  that  tixeplaiih' 
tiff  offered  the  defendant  who  was  a  vagrant  to  have  bim  in  hisfef' 
vice,  and  he  refufed ;  the  defendant  faid  that  at  the  time  &c.  be  was 
retained  with  R,  G.  xht  plaintiff  faid  that  R.  G.  is  a  boy  and  has 
not  land  fufficient  to  have  afervant  \  and  the  ifiue  was  taken  upon 
the  fufficiency  generally,  without  mentioning  more  of  the  land, 
the  reafon  feems  to  be  inafmuch  as  feveral  are  fufficient  to  have 
fervants  who  have  not  any  land.  Br.  Laborers,  pi.  25.  cites 
33  E.  3.  12. 

3.  Adlion  upon  the  ftatute  of  labourers  againft  A.  the^' 
tmnt^  and  R.  who  detained  him,  and  A.  was  of  the  ageof^jears^ 
and  therefore  per  Finch,  the  a£lion  does  not  lie  againft  him ; 
foi;  his  covenant  is  void,  by  reafon  of  his  tender  age,  and  there- 
fore it  does  not  lie  againft  R.  who  accepted  him ;  for  he  is  ac* 
ceffary  ;  qusere  inde.    Br.  Laborers,  pL  6.  cites  41  £.3.  17. 

4.  If  the  mqfier  avows  one  nvaf  and  the  fervant  another^  the 
avowry  of  the  mafter  ftiall  be  taken ;  per  Coke  Ch.  J.  3  Bula. 
III.  cites  49 £•  3.  25« 

5.  If  I  have  zf erne  file  infervice^  and  a  man  takes  her  to  wfe^ 
he  may  well  do  it,  but  it  is  not  lawful  for  him  to  take  her  out 
of  niy  fervice.  Br.  Laborers,  pL  18.  cites  2  H.  4.  13.  per 
tot.  Cur. 

^^  p^  6.  Trefpafs  of  taking  R.  his  fervant,  and  carrying  him  to  I^ 

tCw-Arvitf  the  defendatafcdd  that  be  had  efpouted  the  mother  of  the  fervant^  and 
€9mts  f  Ar-  be  found  him  vagrant  at  Dale  in  the  county  of  S.  and  tbefervoad 
k^prwitbwu  came  with  him  to  his  houfiy  and  was  there  by  one  day  &c.  ahfiue  hoc 
ao^lm^  ac-  ^^^  ^  is  guilty  of  carrying  him  to  L.  and  per  Brian  this  is  no  pka, 
tioB,  c^ntrm  but  not  guilty }  but  Cbo^  held  the  plea  good,  becaufe  ij/baty 

waf 
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was  between  the  fcrvant  and  the  defendant,  and  otherwife  no^  '/  '  froatn 
and  the  beft  opinion  of  the  Court  was  that  it  is  a  good  plea,  ^nd^o^^'* 
Br.  Liborersy  pi.  33.  cites  6  H,  4.  32.  tiijerence 

where  he 
takes  or  fncitrts  the  fcrvant^  and  where Jie  catet  ^hin  own  bmdi  ^uod  nota.    Ibii. 

7.  In  tzefpafs  of  taking  his  fervant  it  is  a  good  plea  that  thede^  -^*^  y^ 
jindant  is  nfchoolmajler^  and  tht  father  of  the  fervant  brought  him  to  H^  *^°  ^'^" 

tht  defendant  to  infiruci  him  &c.  and  he  i$  not  bound  to  take  no-  fervant  &c 
tice  that  he  was  in  fervice.    Br.  Laborers,  pi.  33.  cite$  6  H.  4.  ^'  >'  ^  v^ 
32.  per  Fairfax  P-^-tLfT 

liir%tw^  ^nd  ehefervamt  bad  broke  bistbi^b^  (b  that  he  could  n»t  go*  and  eaoM  tP  him  to  be  cured. 
Ibid. — /Iftdptt  Moile  if  yoiir  fervAiit  comes  to  mc,  and  prays  me  to  take  him  into  fervice,  and  X 
take  him,  1  -mu  fnr  Sound  to  uke  Moikt  pf  the  former  retainer.    Ibid. — And  if  a  fervant  comes  to  me 
^  fwavft  me  for  the  houour  ot'  Cod  to  liarbour  iiimt  1  may  weU  do  and  juftify  ii«  for  it  vk  anaEt^ 
sbaritj.     Ibid, 

8.  In  trefptcfs  of  taking  hiz  fervant ;  if  the  defendant  fnys  that  h 
v>as  retained  with  him  before  that  he  was  retaimd  nvitb  the  plaintiffs 
^^Tt  Ate  plaintiff  ought  to  reply ^  thatfuch  a  day  he  nvr.s  retained 
^ith  him,  before  which  day  he  *a:as  not  retained  nvlth  iJ:c  defendafit^ 
Jndothenvife  the  replication  is  not  gO(xi  \viti!')ut  cxprclEng  the  f  33^  3 
day.     Br.  Replication,  pi.  49.  cites  3  pI.  6.  28. 

9.  In  action  upon  the  llatute  of  labourers  cf  taiing  his  ap^ 
prentice^  cr  in  trelpafs  of  it,  the  defcmltwt  may  pUad  that  the  cove^^ 
^i^int  is  voidf  in  as  much  as  he  we  fit  to  hufo^ulvy  till  1 2  ycars^  cr 
that  his  fathtr  or  mother  cannot  expend  20  J",  lar.d  of  franhicucincnt^ 
and  this  hit  flja II  conclude  to  the  acticfiy  and  not  in  bar.  Br.  La- 
borers, pL  26.  cites  8  H.  6.  2S. 

10.  Irefpafs  upon  the  ftatutc  of  hihourtrs  cf  taFmg  afcrvnnt 
retained  \  the  (X^icnA-xwl  faid  that  the  fervinit  nuulc  the  covenant  by 
durefsy  ar.d  ivas  within  age,  and  tlje  difudunt  his  zoL  land,  and 
the  fervant  is  his  hew  apparent »  per  Babb.  if  your  foil  makes  co- 
venant to  ferve  me,  this  it^  j^vod  tho'  you  have  icol.  landj  and 
as  ^0  the  age,  if  he  be  of  the  age  of  difcretion,  and  mak'.-t  cove- 
nant to  fetve  in  hufbandry,  this  (hall  bind  him,  and  f(^  tlic  du- 
xeis  is  only  material -,  quod  fuit  concelTum.  And  per  Martin,  a 
man  may  be  lawfully  imprifoncd  if  he  will  not  fcn'c  his  cove- 
nant. But  per  Babb.  this  mall  be  by  the  King's  ofFiccrs,  and  not  by 

.  the  party ;  and  a  man  may  retain  the  heir^  who  is  in  his  ward,  but 
not  isnprifon  him.  jQutKre,  Br.  Laborers,  pK  43.  cites  9  H.  6.  10. 

11.  A£tionupon  the  ftatutc  of  labourers,  becauTe  the  defend"  And  if  a 
.Mt  foas  a  vajrrafitt  and  was  required  to  ferve  and  refufed\  there  ™?"  ff  ^'' 

artui,  II  he  be  retained  wttb  one  to  ferve  by  the  day^  and  is  year^  and 
required  by  another  to  ferve  by  the  year^  there  he  fliall  ferve  the  *^/*er  h  v*- 
day,  and  after  the  day  ended  he  Ihall  ferve  the  other  by  the  year;  ^Xotfc"it* 
but  if  he  be  retained  for  20  or  40  days,  and  be  required  by  ano-  accordingly. 
ther  to  fer\'e  by  the  year,  he  ought  to  obey  it ;  for  retainer  by  20  ^^^^  if  i»/r«r 
or  40  days  ^  is  m  ufualtime  of  hiring ;  but  contra  of  retainer  by  *h\m7»u^ 
the  day.     Br.  Laborers,  pL  49.  cites  11  H.  6.  u  he  ought  19 

oi>ey  it,  and 
yet  fluMbt  charged  (o*the  former  oiif^t^r  :  per  Martin ;  qucrfc.  Ibid.  And  in  this  action  if  h« 
f^  that  be  is  rUained  fnfiibj,  A.  ijr  tUjtarg  ahhtu  bo€  that  ht  u  9ut  of  anyfcrviet^  it  it 
^  aoMbu4 
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*  Unf.  (nett  ufiul  jcMmty.) 

la.  If  an  f  ij/aff  /  £/*7  ^  8  jpf ar/ ^/i/ makes  a  coTcliatit  ta  ferre  mci 
he  tnay^  depart  at  his  pleafure  \  but  if  he  ferres  me,  and  J.  S. 
beats  him,  I  fliail  have  afibion  upon  my  cafe  fdr  lofs  of  his  fcr^ 
vice.    Br.  Laborers,  pi.  29.  dtes  li  H.  6.  9. 

13.  Trefpafs  by  £.  againft  W.  fot  that  he  vi  &  atmis  tookfim 
him  N.  bis  apprentice,  and  did  not  declare  when  the  retainer  wot, 
mr  how  many  years  hejhould  he  apprentice  5  and  yet  the  count  was 
awarded  good  5  for  he  is  not  to  recover  the  apprendce  by  this 
aSion,  but  only  damages.  Br.  Trefpafs,  pi.  144.  cites  21  H.  d.  31. 

14.  In  treP^afs  quare  N.  apprenticium  fuum  cepit  isf  ahduKst,  it 
is  no  plea,  that  after  the  apprenticeihip  and  before  the  takinf 
the  plaintiff  rfi^iiirg^^rf  the  apprentice  at  D.  in  the  county  of  Ni 
for  an  apprentice  cannot  oe  but  by  writing ;  and  diereforc  a 
difcharge  by  parol  is  not  good ;  by  judgment.  Br.  Barre,  pL  aS. 
cites  21  H.  6.  31* 

T  r  f^^\  '^'  ^^  trefpafs  quare  fervientem  fuum  cepit  &c.  if  he  declares 
>4l.  atef  '*^^  *^  '^"^^  ^'-^  apprentice  the  writ  fliall  abate  5  for  it  fhould  be 
ai  H.  6. 3  r.  quare  apprenticium  fuum  cepit  &c.    Br.  Laborers,  pi.  30.  citef 

B^itin  tref-   21  H.  6.  33. 

^utuu\j  '^-  ^^  ^^'^fpofi  rf  taking  hisfervant  out  of  his  poflfeflion,  Ac 

iabottrnt  ivrit  uor  the  count  do  not  make  mention  of  any  retainer  hut  quod  J*  N* 

S^S'*  b*  firvicntem  fuum  infervicio  fuo  exiftentem  cepit  (sf  ahcbixii  ;  for  h* 

Bade  Jf  a  ^^1  ^  *  fervant  at  will.  Br.  LalJorcrs,  pi.  3 1,  cites  22  H.  6. 30. 

te€ainer»  and  the  rtuiner  is  traTcrfable.     Nota.    Ibid. 

17.  A£^ion  upon  the  (latute  of  labourers,  where  the  plainttf 

retained  J,  in  his  fctvicc,  and  he  departed  and  came  to  the  defend^ 

ant,  who  admitted  him  into  fervice  /  and  by  the  opinion  m  the 

Court  the  plaintiff  ought  to  allege  day  and  place  where  the  adsmffiw 

was  made.   Quod  nota.  Br.  Laborers,  pi.  32.  cites  22  H.  6.  58. 

[   33  '    J       ^  ^'  Trefpafs  of  taking  and  carrying  away  his  apprentice^  the  d^ 

*^"?  (|^"  fendant  alleged  certainly  how  the  defendant yi/ri&  a  year,  day,  and 

la'the  other  P^^^  ^5^'j  retained  the,  fervant  to  he  his ftrvant  for  6  years  in  the 

book  (fey.    art  of  a  *fawyer,  taking  victuals,  drink,  vefture,  and  ednca^ 

f erif .)         tion  for  his  labour,  and  after  he  departed  and  became  the  appren^ 

tice  of  the  plaintiff ,  and  the  defendant  the  day  of  the  trefpafi  &c. 

came  to  him,  am  required  him  to  go  with  him  toferve  him,  andtet^ 

dered  his  hand  to  him,  and  he  took  him  hy  the  hand  and  went  tokh 

him,  which  is  the  fame  taking,  judgment  &c.  and  the  plaintiff 

demurred  in  law.    Quscre  caufam ;  it  feems  becaufe  the  defend- 

ant  did  not  give  notice  to  the  plaintiff  hefbre  the  taking,     Br.  Lft- 

borers,  pi.  4.  cites  28  H.  6.  11.  and  49  £•  2. 

19.  In  caie  for  deceit  the  count  was,  mat  B.  W.  was  tfe 
plaintiff^s /SrtMiiif  in  comitat.  Derby,  and  had  6$  I.  of  tie  flaim 
tiff^s  in  bis  cuftodj ;  that  the  defendant  intending  to  deceive  the 
plaintiff  of  thefaid  b^L  quandam  literam  in  the  ^eitittff^s  nmne 
procured  la  he  written,  and  direShd  it  to  the  plaintiff*sfaid/ervaaf, 
and  counterfeitid  the  name  tf  the  plaintiff  tbtr^lo,  andjialedit  qmfi 

mnti 


With  the fati plaintiff* s  feali  and  caufed  it  to  he  delivered  to  the/aid 
B,  W,  affirming  it  to  be  the  plaintiff  ^s  letter ^  andih^X.  he  was  fint 
therewitb  Mntoliim  by  the  plaintiff  \  whereupon  he  (raufed  the 
{ame  to  be  read,  and  upon  reading  thereof  underftanding  quod 
in  eadem  litera  continebatur,  that  the  plaintiff  had  appointed  the 
faid  B.  W.  to  pay  and  deliver  to  the  defendant  the  faid  65 1. 
to  the  ufe  of  one  T,  B.  t6  whom  it  \^zs  fuppofed  by  the  fiaid 
letter  that  he  was  indebted,  and  affirmed,  that  he  was  fervant 
to  the  faid  T;  B.  and  that  he  was  to  receive  the  faid  65 1.  for  his 
mafter,  by  teafon  wheredf  the  faid  B.  W.  giving  credit  unto 
him,  payed  and  delivered  unto  him  the  money ;  ubi  reirera  the  let- 
ter Was  counterfeited,  and  he  never  fent  the  defendant,  nor  wai 
indebted  in  any  fuch  fura  &c.  The  defendant  pleads  not  guilty^ 
and  found  agdinft  him.     It  was  moved  in  arrefl  of  judgment  | 
I.  That  this  fuppofition  quandam  literam  fcribi  fecit,  where  it 
ought  to  be  literas  (fof  it  is  not  poflible  that  one  letter  might 
comprehend  it)  was  not  good.     2dly,  That  this  ad:ion  lies  for 
the  fervant  and  not  fot  the  mafter.    3dly,  That  it  was  not  [hewn 
what  tt^as  contained  in  the  letter ;  for  it  is  only^  that  the  faid  fer- 
vtot  intelligebat  what  war  therein  written j  and  that  might  be  his 
taifconftrufiion.    But  all  the  Court  after  feveral  motions  held  it 
to  be  well  enough ;  for  the  deceit  and  abufe'  is  to  the  maftetj 
and  the  lofs  only  to  him ;  wherefore  the  a£^ion  well  lies  for  him  } 
alfo  although  it  is  not  prccifely  fet  down  what  was  in  the  letter, 
but  that  intelligebat  fuch  matter  was  contained  therein,  which 
IS  uncertain,  yet  becaufe  the  deceit  is  alleged  to  be  in  the  delU 
▼cry  of  the  counterfeit  letterj  and  affirming  that  he  was  fer\'aiTt 
of  T.  B.  and  fent  by  the  plaintiff  to  receive  fuch  a  fuih,  as  du« 
bjr  him  to  the  faid  T.  B.  (all  which  was  falfe,  and  all  whidi  be^^i 
ing  deceit)  upon  the  whble  matter  the  adion  well  lies,  and  was 
Mjudged  for  the  plaintiff.     And  afterwards  a-  writ  of  error  l)e- 
jng  thereof  brought,  and  all  thefe  matters  affigned  for  error,  the 
judgment  notwithftanding  was  affirmed;    Cro.  J.  223.  Trin^ 
7  Jac.  B.  R.  Tracy  t.  Veal; 

.  20.  Trcfpafs  by  the  mafter  for  an  affault  on  his  fervant  by  giving 
him  a  box  oH  the  ear\  after  a  verdi£l  for  the  plaiiltifF  it  was  moved 
in  arreft  of  judgment,  that  the  declaration  was  ill^  for  the 
t^laintiflF  had  not  alleged  per  quod  fervitium  ami/it^  and  for  this 
caafe  the  judgment  was  ftayed.  Nels.  Abr.  1 169.  Mafter  and 
Servant  (C)  pi.  6.  cites  i  Bulft.  163.  Trin.9  Jac.  [But  it  i&  not 
there.] 

21.  In  trefpafs  quare  vi  i^  armis  one  fuch  being  his  fervant 
tfpit  i^  ahduxit  at  D.  in  Efiex  \  the  A^iaiizvit  pleaded  that  he  was  a 
vagrant  in  the  fame  county^  and  he  not  having  notice  that  he  was  fer^ 
^>ont  to  another  retained  him  and  then  Finch  moved  that  the  plain* 
tiff*  had  charged  the  defendant  with  his  fervant  by  cepit  oc  ab« 
duxit,  and  the  defendant  excufed  Umfelf,  and  never  traverfed 
cepit  &  abduxit  and  cited  1 1  H.  4;  per  Hutton  and  Hobert,  the  [  '^yi  J 
receiving  and  the  entertaining  of  a  fervant  may  not  be  faid  to  be 
H  &  armis.  Winch*  5  x.' MicL  20  Jac«  C.B.  Anon* 

Vou  XV.  E  c  (T)  Pleads 


3S^  Q^aftet  anu  ©citanf  • 


(T)  Pleadings  in  ASlkns  by  others  dgainjl  Mafierad 

Servant^  or  one  of  them* 

I.  T  F  my  haUiff^bnyiJhccp  Sec,  to  my  ufcy  I  fhall  be  charged,  r.nd 
•^  Jhnll  mtjhcw  that  the  bailiff  had  warranty  or  that  thej  u:ffl^ 

to  my  life,     Br.  Contracl^  &c.  pi.  41.  cites  2  R.  2. 
^ontfa  If  2.  i?w/  if  my  wife  or  fcrvant  buys  Jlnffy  which  comes  to  my 

*uLy  l/e at  "^^  ^  ^'*^^  "^^  ^  charged ;  per  Newton,     Br.  Contrift  -ic 

the  time    &/"  pi.  4I.  citCS  20  H.  6.  22. 

the  bargain: 

per  Newton.     Br.  Contrail  &c.  pi.  41.  cites  20  H.  6.  22. 

3.  In  aftion  upon  the  ftatute  of  labourers  s^ainft  the  msUct 
and  fervant  the  plaintiff  may  coifnt  one  and  the  fame  count  ago^r^i 
both  \  per  Cur.  and  fhall  not  be  drove  to  two  counts.  Br.  La- 
borers, pi.  2.  cites  9  H.  6.  7. 

4.  If  the  fervant  does  not  bind  himfelf  to  payment  by  exbrffs 
promifey  he  is  not  any  ways  chargcible  if  it  comes  to  the  ufe  of  the 
matter;  and  the  fervant  ought  to  plead  that  it  came  to  hh  mafer: 
ufe.  D.  230.  b.  Marg.  pJ.  56.  cites  Mich.  6  Jtrc.  13.  R.  Good- 
baylie's  Cafe. 

*  The  pro-  J.  In  trefpafs  for  battery  of  his  fervant s  ^  per  quod  ferviilm 
f Jch^cafc  Vs  ^^ifi^  ♦  ^^  defendant  faid,  th::t  he  only  thruft  away  the  fervants 
jjot  guilty;  &c.  Cokc  faid  if  this  pica  be  true,  he  might  have  pleaded /15/ 
pcrPowelJ.  ^ilty  well  enough  ;  for  this  cannot  be  lofs  of  fer\'ice.  i  R^ 
Jui^nep-    R-  393>  394-  Trin.  14  Jac.  B.  R.  Norris  v.  Biker. 

|ttiD.     2  Lutw.  X497.  Hill.  12  W.  3.  C.  B.  in  CAfe  of  Rdudal  v.  Dean. 

(U)  Pleadings  in  Anions  between  the  Mailer  and 

Servant. 

1.  A   Man  declared  of  retauicr  in  htjhandry  for  8  yars^  and  na 
"^^  exception  was  taken  to  the  retainer,  tho*   !t  was  tc: 
8  years ;  quod  nota.     Br.  Laborers,  pi.  36.  cites  38  E.  3.  22. 

2.  Trefpaff  upon  thejiatute  of  labour(?r3,  for  that  the  defcathnt 

"Was  in  his  lervicc,  and  departed  within  the  term;  the  defendant 

f  ^'^'f  b  t"  f"'^^  '^^'  ^^  made  covenant  with  him  to  be  his  apprentice  in  the  ait 

n"dic  year    of  a   *  fifhmonger,  and  he  would  not  teach  him  the  mifieryy  ^ 

'book  it  is    beat  him^  by  which  he  could  notjlay  with  him ;  judgment  Sec.  Ana 

(poifoii'J.      j^  ^jjg  agreed  that  this  aftion  <loes  not  He  of  an  apprentice ;  bf 

which  the  plaintiff  faid,  that   [he  was]  his  fervant  and  not  hil 

apprentice,  Prift ;  and  it  was  held  double,  the  apprentice  and 

the  battery,  but  he  replycd  upon  the  apprentice  ;  and  fo  fee  that 

battery  is  caufe  of  departure,  Br.  Laborers,  pi.  '\  5.  cites  3p  E«3«^?* 

Wlierethc        3.  Writ  upon  the  ftatute  of  labourers,  becauic  the/iSww/^ 

^fmbp!fSthe  *^  retained  the  defendant  in  office  off  alary  for  '6  years  y  and  tte^tler 

dejntdant    ^dd  that  bc  was  nis  apprentice  arid  not  his  fervant  retained^  Prift  t 

aad 


^afler  anD  ^ttiant.  j  j^3  2 

dnj  a  good  anfwer.     Kirton  faid,  he   counted  of  a  retainer  '•  he  bh 
for  6  years  where  thtjlatnte  does  not  give  aElion  hut  upon  retainer  /''^^'"»  »"<* 
Jor  one  year-,    and  FcKcot    demanded  judgment,    becaufe   he  '^tt{dttt 
counted  that  he  departed  the  firfl  year  &c.    Br.  Laborers,  pi.  8.  be  ^atbu 

cites  45  E.  3.   13.  apprentice^ 

the  wit.  bccaufc  he  might  have  Writ  of  covenant ;  this  is  no  plet  per  Gur.  without  trJv^Jr^t  hi 
WAS  his  fcrvant.     Br.  Laborcn,  pi.  2.  cites  9  H.  6.7.  ^ 

4.  In  aftion  upon  the  ftatute  of  labourers,  the  J/y^W^/7/ y^/rf  [    333    ] 
that  he  never  was  retained  in  his  fervice,  without  anfiuering  to  the  In  trcfpafs 
covenant  toferve ;  quod  nota  ;  for  it  feems  that  all  is  one.     Br    "P^"  *^® 
Laborers,  pi.  9.  cites  46  E.  3.  4.  "  \^„;^^, 


hisfe 


retainef  in 


rvicc  and  departing  before  the  end  of  the  term,  it  is  tio  plea  that  he  fvas  never  in  his  fervice 

^ut  ftaii  anfwer  to   the  reuiiiing,  by  awar4  ,  for  hy  the  retainer  be  is  in  his  fer-vice  immediate^ 

by  the  law,  tho*  h*  docs  not  oome  into  his  fcrvicc  in  fad.     Br.  Laborers,  pi.  ii.  cites  47  E  ti 

14&41  E.  3.  20.  '^       ^  *t/     •  $* 

J.  Wiit  upon  the  ftatute  of  labourei^s  was  againft  a  fervant  for 
departure^  who  faid  that  the  plaintiff  retained  him  to  fervefor 
6  weels  arid  after  for  a  year  if  it  pteafed  him,  and  if  not  then  to  de-^ 
part,  by  which  he  departed  as  lawfully  he  might.  Hank,  faid,  if 
make  a  covenant  with  one  to  fetve  me,  he  fhall  come  into  my  fer- 
Vice  for  one  whole  year  -,  but  per  Hill,  yet  he  has  well  pleaded  ; 
for  condition  is  no  plea  upon  a  requeft  to  ferve ;  but  upon  the 
retainer  and  departure,  it  is  a  good  plea  that  the  retainer  was 
upon  condition  ;  quod  nota  -,  by  which  the  plaintiff  took  aver- 
ment that  he  covenanted  to  ferve  him  for  one  whole  year  with- 
out condition,  Prift  &c.  Br.  Laborers,  pi.  23.  cites  1 1  H.  4.  42, 

6.  It  was  agreed  arguendo  in  trefpafs  upon  the  cafe  of  the  not  ^«'  contrM 
making  of  a  mill,  that  if  a  man  retains  a  labourer  toferve  him  ac^  '"  "^^^'"^ 
cording  to  the  form  of  the  fatute,  the  labourer  (hall  have  adion  mi/T&t'/ot 
for  his  falary,  tho'  nofalary  be  mentioned  upon  the  retainer*     Br.  <*»«  one  h 
I*aborers,  pi.  i.  cites  3  H.  6*  23.  ''7/^''«  h 

^  ^  ^  thejl^tute^ 

and  the  other  not )  note  a  difference.     Ibid* 

7.  Aftion  upbn  tlie  ftatute  of  labourers,  that  he  retained  the 
defendant  in  the  office  of  labourer.  The  defendant  faid  that  he 
retained  him  to  colleB  his  rent,  ahfque  hoc,  that  he  retained  him  in 
jfffce  of  labourer,  and  a  good  ifluc  per  Cur.  Fof  the  ftatute  is  only 
of  thofe  who  may  te  required  to  ferve  as  labotfrers,  and  this  a^ 
colleftor  of  rent  is  not ;  for  it  feems  that  it  is  not  reafonable 
that  the  man  fliall  be  compelled  to  be  accountable.  Br.  La- 
borers, pL  28.  cites  19  H.  6.  53. 

8.  Where  a  man  counts  that  he  retained  iis  fervant  toferve  him 
in  his  houfiy  this  is  fufficient  tho*  he  does  not  Jay  in  what  office,  as 
fervant  of  bufbandry,  cook,  butler,  groorii  &c.  per  Cur.  Dr.  La* 
borers,  pi.  29.  cites  2i  H.  6.  9. 

9.  If  an  infant  be  retained  to  ferve,  and  aftion  upon  the  fta- 
tute of  labourers  is  brought  againft  him,  it  is  a  good  plea  that  he 
u  an  infant  \  per  Fafton ;  but  per  Markham,  this  is  where  he  is 
lender  14  years  \  but  {»er  Pafton  all  is  one }  Brooke  fays,  it 

£  e  ^  Kemf  • 


333  l^after  attD  ^evDant. 

feenis  that  tlie  law  is  with  Markham ;  for  the  ftatute  i^  (loteltt 
in  corpore.     Br.  Laborers,  pi.  30.  cites  21  H.'6.  33. 

10.  Note  that  he  who  is  not  able  in  hod^^  nor  5  years  old^  and  i^ 
tvho  has  lands  and  tenements y  znd  gentleman,  coot,  butler ,  dhaplm^ 
yeoman  &c.  who  (hall  not  be  compelled  by  the  ftatute  to  be  re- 
tained in  hufbandf  jr,  yet  if  they  are  retained  in  htf/bandry  the  mafier 
in  debt  for  his  falary  fliall  not  wage  his  law ;  becaufe  they  an  n* 
tained  in  htt/bandry  ;  contra  if  they  qre  retained  in  their  degrees^ 
and  in  debft  for  mch  falary  it  is  a  good  plea  for  the  defendant 
that  he  did  not  retain  the  plaintiff  in  htj/handry,  and  it  //  n^  negativa 
pregnans  \  for  he  (hall  not  be  compelled  to  fay  quod  non  retinoit 
generally  \  for.it  may  be  that  he  retained  hiin  in  other  fervicet 
and  not  in  hufbandry ;  but  mn  tettnmt  modo  ^  forma,  is  a  good 
plea ;  for  this  fliall  be  referred  to  the  declaration  by  thefc  words, 
modo  &  forma.     Br.  Laborers,  pi.  46*  cites  3*8  H.  6.  22. 

1 1 .  If  zfervant  departs  the  mafter  may  retake  him  and  retain  Um 
in.  fpight  of  his  teeth,  but  cannot  imprifon  bim.  Bn  LaboierSy 
pi.  51.  cites  F.  N.  B.  168. 

12.  In  account  by  the  mafter  againft  the  fenrant  for  money  re« 
ceived,  the  fervant  charges,  that  part  of  the  monej  wasfole  by 
perfons  unknown  out  of  the  mafter's  watehoule;  per  Cur. 
ihewing  he  was  robbed  is  giving  an  account.  Vent.  121.  PafcL 
23  Car.  2»  B»  Rk  Vere  v.  Smith. — *-Cumb.  311.  S.  P«  obita. 

[  334  ]      (U.  2)    Pleadings.     Between    Mafier   and 

Artificers  &c. 

!•'  .A  Ction  upon  the  ftatute  of  labourers;  the  defendant  faiit 
^^  that  he  has  15  acres  of  land,  for  which  he  ought  to  do  2^ 
days  work  by  the  year,  to  the  hifhop  of  D.  it  his  manor  of  W.and 
had  the  dav  that  the  plaintiff  required  him  to  ferve,  judgment 
&c.  And  tne  plainttfffaid,  that  be  had  only  fix  acres,  for  wmcb  be 
fball  do  only  fix  days  work,  which  may  be  done  in  one  ^veek,  judg- 
ment &c.  Upon  which  the  defendant  demurred ;  and  it  was 
awarded  that  the  plaintiff*  take  nothing  by  his  writ ;  die  itafon 
feems  to  ht  inafmuch  as  if  he  (hall  be  retained  with  another,  it  il 
not  lawful  for  him  to  depart  from  him  to  do  the  fix  days  woikt 
nor  any  other  work,  and  fo  [has]  fufficient  caufe  to  be  occupied^ 
and  therefore  not  liable  by  the  ftatute;  quod  nota.     Br.  \^ 
borers,  pL  5.  cites  40  £.  3.  39. 
*  ^"^'  2.  A^ion  upon  the  ftatute  of  labourers  againft  one  "w^  was 

—By^hich  ^^o^^^  ^^  i^  ^ffc^  of  an  ^  embroiderer  for  half  a  year^  and  do* 
hejaid^xhzt  parted  within  me  term.  Hamm.  demanded  judgment  of  dc 
he  was  re-  writ,  for  the  ftatute  regards  only  ferranfs  and  labourers,  a«d 
him^fyrhe  ^^^  artificers;  ct  non  allocatur.    Br.  Laborers,  pi.  15.  dw 

Jay  at    a       47  £•  3*  ^^* 

ctrtain  rate^ 

a&fque  boc^  that  he  wt9  retained  a  fnir«  Prift;  aoi  the  otfacii  e  centra.    Br.  LaboRta.  pt  15* 

cites  4.7  E.  3.  22.-  ^  Orig.  (per  jottrneyv,  per  tuie}  bit  ife  yctf  tok  it  (per  joaran  1  li 

ibith  ft  a  la  foith  par  tu  a  lour  agrctxaeDt.) 

2  3.  AdiOB 


3»  Aftion  upon  the  ftsitute  of  labourers,  becaufe  he  departed 
out  of  his  fervice  ;  the  defendant  faidy  he  wjts  retained  with  him  in 
the  office  of  carpenter  to  make  a  houfe^  and  he  came  to  him  to  do  his 
fervice,  and  he  difcharged  him^  judgment;  and  becaufe  he  made 
fpecial  count,  the  general  writ  was  good,  notwithftanding  that 
carpcntet  is  an  artificer,  and  not  a  labourer;  quod  nota ;  by 
which  rhe  plaintifFyfriV,  that  he  did  not  difcharge  him,  Prill ;  an4 
the  others  e  contra.     Br.  Laborers,  pi.  22.  cites  1 1  H.  4.  32. 
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(W)  Pleadings  by  the  Servant  againji  others. 

I.  CErvant  Ihall  not  be  ouiled  of  the  advantage  which  the  law  But  it  wtt 
gives  him  by  pleading  his  mafter's  command.    Per  Cur,  IJ  V   " , 
J  Mod.  68.  Hill.  27  &  28  Car.  2.  C.  B.  Wine  v.  Rider  &  al.      «,«»7',»4 

the  conir 
Viand  of  his  mailer  im  k^r  <fn  trej^ft.  i  Mod.  244..  Trin.  29  C^r.  a^in  Ca^c  of  Mires  v.  Solcbay, 

(X)   Tria/^  where. 

!•  A  Ction  was  brought  upon  the  ftatute  of  labourers  in  the 
^  county  where  the  covenant  was  made,  whereas  the  de^ 
parture  was  in  another  county,  and  yet  well ;  for  the  covenant  ia 
iffuable  as  well  as  the  departure,  and  the  aAion  lies  of  de-» 
parture  if  he  was  retained  to  be  fervant,  tho'  he  was  never  ac^ 
tually  in  the  fervice  of  the  plaintiflF;  quod  nota,  Br.  Laborers, 
fl  7*  cites  41  £•  3,  20. 

[For  more  of  Sl^afiter  anil  Sertiant  in  general,   fee  Si\f^ 
prtntiCt,  and  other  proper  Titles.] 


(A)  *  fl©afler  in  Cfjancet^ 
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•  Pojidore  ' 
Vilgil  fays, 
'that  H^iL 

^^^^^^^^^^^^^^^^^^^  ''««  tbt 

"'"^^■^*"'"'""'  '  Cottficeror 

itifitUiteda 

I1 X4^ Afters  of  the  Chancery  are  exempt  from  the  procurator  (fj^i^j  If 
^  the  clergy  in  the  time  of  parliament.     Br.  Privilege,  clerh'mthi* 

pL  56.  cites  F.  N.  B.  Court  (then 

*  the  Oificina 

Joftitiae  of  the  realm)  for  tlfi  making  all  manntr  of  writs  which  iiTued  thence,  among  whom  the 
(^riei  it  prima  forma  (the  mafters)  were  a  principal  part.    P.  R.  C.  237. 

In  ancient  days  they  were  fomeximes  frrif/r</  by  the  King's  letters  patents;  butby  BAOGOT'g 
Cafe,  9  E.  4.  5.  [b.  pi.  10.  per  Pigollf  it  Ihould  fcem  this  was  at  that  time  wore  out  of  ufe,  and 
Ihey  were  made  by  tkeeUSUn  of  the  Courts  andftuearing  tbtm^     P.  R.  C.  236. 

Befidei  the  Mafter  df  the  RoUs,  the  chief,  there  are  eleven  other  Mailers  of  Chancery  :  diefe 
tkren  are  from  time  t»  time,  upon  death  or  funvad^r,  •tfw^tid,  by  tki  nfpc^ve  Ld  Cbanctllon 
fir  ttie  time  being.    Jf.  R,C.  ^36.  ^ 

5  •  3  « 


235  fll^after  I'n  d^ancerp. 

It  is  faJd,  the  lord  Kcfpcr  Ercron  ordered  that  there  {houH  be  a  mimtrsnimnaf  fbeirad/i^* 
tance  made  on  the  cUfe  rulh  af  tic  int y  tag,     P.  R.  C.  236. 

Their  cffice  fcems  orlgira/iy  to  'r>^\  r  Wta  partly  to  (it  at  ajpftants  with  the  Cbancelknr ;  a»d  ftifl 
Itt-tf  cr  three  of  them  by  lurns^'fr  >Mth  hjm  at  Weftroinftcr  in  Term-time,  and  two  at  a  time  when  he 
fits«7Utof  Term  ;  and  two  or  them  litwuh  hii  Honour  the  Mafter,  at  the  RolU.      P.  R.  C.  ijb. 

The  other  part  of  their  rffice  was  r.  /-.im  xvrils  us  .n'ca/Ian  u  quired  \  a-,  vhere  in  Tome  cafe  ihc 
writ  was  already  given,  which  did  rr-r  e\  «d11y  fuit  another  particular  caf?  tailing  «ndcr  the  fine 
rcalbn  with  the  former,  they  were  to  Irai'ic  a  new  writ  according  to  the  rtatutr  of  Wcftminfter,  2. 
ca.  24.  which  cnails,  Quoricfcun^;  ':vr.  .-nt  in  cancellaru.  quod  in  uno  cafu  reperitar  brew,  k 
in  coiiCmili  cafu  caJente  lub  eodcm  jurr  (iniiii  indigcntc  remeulo  lioa  rcpcriturt  coocordent  clcrici 
dc  canccllaria in  brcvi  taciendo&c.  P.  R.  C,  236,  237. 

2.  A  Judge,  fittin.Ti'i  thr-  abfcncc  cf  Ld  North,  being  about 

to  moke  a  decree,  the  Mailer?  prtfcnt^corf  up  nnJ,oppos\l^  they 

being  of  opinion  againfl  the  Jm^^^c  \  upon  which  the  caufc  was 

,  continued  in  the  paper.    Vcrn.  16^.  Mich.  1684.    Mcfietv. 

Eaftwick, 
Btit  now  by       j.  Where  money  is  to  be  put  cut  on  fccunty  to  be  allc7.'Mby 
?*J^^"!  a  Mafter,  and  the  fectjrity  proves  di/ecfive,  he  is  not  chr.rgcablc 
/.'  a.  it  ii    unlefs  there  had  been  either  bribery  or  corruption.    2  Vcrn.  90. 
enafted,       Mich.  1688.    Comcr  V.  IJollinlhcd  &  al. 

That  there 

Jhall  be  one  perjon  af  pointed  by  the  Court 

Jut  tors  htoney  &c.  into  tbeBank,  and  fa  kin 
orders  in  t  be /aid  aSt  mentitned  are  dlrcEit 
be  called  the  'Accountant  General  cf  the  Court  of  Chancery^  ana  an  act*unt  ^^aU  be  Itft  inb  tn^ 
%vith  the  Bank  of  England  on  the  be  half  of  thefuitcrs  in  fuch  manner  gi  U  atrtiletily  ibeju  d  .'■^ers 
nvith  refptci  to  ibr  Majltn  &c.  And  by  f  3.  fhe  A'C^untant  General JL.tlljtund  in  tbt  f'*'te^  -j  '^' 
JMaJiers  andUjlur  :  avd  by  f.  4.  ,,i'l  iti^rtgagtSy  t&lUts^  crders^  Jiec^s^  anKu'tirs,  a.-d  c*btr  f  -»- 
frrtihle  fccuritiesn  Jhails  if  u^fointed  to  be' taken  in  the  name  cf  any  ojjicer  of  lLeCouTt%  be  :aier.^M 
the  name  <f  the  Accsumunl  General. 

4.  Ac  this  day  a  recognizance  rchnonvledged  brfGre  a  Mrjier^  r.rd 
certfied  under  his  hand,  is  of  that  authotity,  that  it  is  a  matt.r 
cf  record;  and  ns  ciFe^lual  as  if  it  had  been  acknowledged  in 
open  Court.  Alfo  all  deeds  cr  indentures^  which  arc  to  be  ac- 
knowlcdf^ed  in  Qhwuctxy^inttjlbe  ach?::)ivledged before  {omc,  one  d 
them.   P.  R.C.'238. 

5.  Anfivers  and  ajfji davits  2xefvjorft  before  cne  of  ibem,  and  by 
Iiim  Cgn  d.    P.  R.  C.  238. 

6.  l^Y^w  aB  of  parliametji  18  Car.  2.  not  printed,  there  rs  cne 
public  office  to  be  kept  by  them,  and  no  more,  as  near  tu  the  Rolls 

'  as  conveniently  may  be;  in  nvhich  the  Mafters^  feme  or  one  01 

them,  pall  conjlanth  attend  for  the  adminiftring  oaths,  caption 
of  dcecis  and  recognizances,  and  the  difpatch  of  all  mntters  in- 
cident to  their  office  (references  upon  accounts  and  infuEcicnt 

[  336  ]  anfwers  only  exceptcd)5from  fcvcn  in  the  morning  till  1 2  at  noon, 
and  from  two  in  the  aftenioon  till  fix  at  night.  P.  R.  C.  239. 

7.  And  they  may  demand  and  take  the  fees  therein  mention* 
cd.     P.  R.  C.  239. 

8.  Ard  it  is  alfo  thereby  cna£led,  That  if  the  fjid  Maftcrs, 
or  anyofthem^  fliall  diredlly  or  indircclly  by  any  acl,  (hift,  co- 
lour, or  device,  have,  tale^  or  receive  any  momy^  fee,  or  re-» 
ward,  covenant,  obligation,  j^rew^'^,  or  any  other  things  fsr  his 
report  or  certificate  in  M'riting  or  otherwife,  or  for  affj  other  mat" 
ters  in  the  acl  exprcjfedy  other  than  the  faid  refpcciivc-fec  or  fees 

in  the  ad  mentioned  >  that  then  every  fuch  Mailer  (bein^ 

thcrcct 
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thereof  legally  cony\6k^d)JIjaU  thenceforth  he  dlfahledfrom  the  ex e^ 
adm  of  his  office^  and  ih^W  forfeit  to  the  party  grieved  fo  much 
money  as  fhali  be  taken  contrary  to  the  aft,  and  fhall  alfo  for- 
feit 100/.  one  moiety'to^the  Kit«g,  the  pther  moiety  to  the  party 
^ieved,  who  fhall  fue  for  the  fame  in  any  of  the  King's  Courts 
by  aftion  of  debt,  bill,  plaint,  information,  or  othcrwife  &c. 
p.  R.C.  241. 

9.  The  buftnefs  in  equity  encrcnfing,  and  the  Mailer's  bufineft 
in  forming  writs  dccrcafing  or  difufed,  the  Ld.  Chancellors  have 
of  late  time  referred  matters  of  account^  and  fuch  like,  to  their 
examinations,  which  are  ordinarily  decreed  according  to  their 
certificate  or  report.    P.  R.  C.  238. 

10.  Exceptions  likewife  taken  to  anfioers  and  irregularities  in 
pra^icsy  contempts  and  fuch  like  are  referred  to  them.     P.  R.  C. 

239- 

11.  Mafters  in  Chancery  have  the  fame  privilege  of  laying 

their  anions  in  Middlefex  ae  Barrifters  have.,    Gibb,  40.  Bur- 
roughs V.  

12.  A  queftion  being,  ivhcthsr  one  hook  ivas  an  abridgment  of  IWt  Lord- 
amthery    or  only  evafively  done  and  colourably  only,  the  I^d.  ^*P  ^V^ 
Chancellor  faid,  he  did  net  fee  what  other  method  he  could  take  jjj*^,  of"Ki[g 
to  determine  it,  than  by  dirc£ling  an  inquiry  before  the  Maftcr,  fort  have 
aud  in  order  that  he   may  better  determine  it,  his  Lordfliip  )»"^  ™*^* 
thought  he  ou^^^ht  to  dire6l,  that  the  Mafter  be  attended  by  t<iuo  ^ll^UndaU 
perjuus  fkilied  in  the  profffton  cf  the  law  to  affift  him  ;  but  his  Lord-  gebraical 
liiip  chofe  rather,  that  two  perfons  fhould  be  aj^recd  upon  by  '«?«'*'''«• 
confent  of  both  parties,  than  to  be  appointed  by  the  Court.     *  *  ^^^* 
Which  being  afterwards  done,  his  Lordfliip  faid,  that  the  beft 

wav  was  to  leave  all  matters  in  difference  to  the  arbitration  of 
thofc  two  counfel,  and  if  they  fhould  not  be  able  to,  make  an 
award,  then  they  to  have  liberty  to  choofe  an  umpire.  And  the 
fame  was  agreed  to.  Barn.  Chan.  Rep.  368,  370.  Hill  1740. 
Gyles  V.Wilcox. 

13.  A  client  ga\'e  a  bond  to  his  attorney,  reciting,  that  whereas 
B.  (the  attorney  J  had  been  ferviccoble  to  j.  C.  (the  client)  in  fevc* 
ral  caufes,  and  fill  continues  to  he  fo^  and  the  faid  J.  C.  being 
thoroughly  fenfible  of  the  fame  fervices  and  favours,  if  the  faid 
J.  C.  fhall  leave  to  the  faid  B.  a  legacy  of  icoo/.  then  the  ob- 
ligation to  be  void,  otherwife  to  ftand  in  full  force.    J.  C.  died, 
but  left  na  legacy  to  B.  whereupon  B.  brought  an  a£lion  of  debt 
againfl  the  executor  of  J.  C.  and  had  judgment.    The  executor 
brought  a  bill  for  relief  as  unduly  gain'd.     Ld.  C.  Hardwic^t 
who  had  before  decreed  for  the  bond,  now  upon  a  rehearing, 
di  reded  tliat  iht  Mafl^  inquire ^  nvhat  thofe  fervices  nvere^  which 
B.  did  for  J.  C.  anil  what  he  ought  to  be  all(mved  for  them  ;  and 
that  he  likewife  inquire,  whether  B.  ought  to  have  any  allowance 
made  him  for  any  extraordinary  fervices  done  by  him.     Barn.  Chan* 
Rep.  475j  483.  Pafch.  1741.    Walmley  y^  Booth. 

[For  mors  cf  Sl^aftcr  in  Cljancccp,  fee  ISleportsf,  anttoer?, 

?nd  other  propel  Title?.^ 

£e4  fl^Kes 


^37  0^«c?  cf  a  ^Wp, 


0Pa(tet  of  a  ^l^ip. 


(A)  His  Power  and  Duty. 

IjTiif  ASTER  of  a  ttiVQ  is  the  chief  mariner.     Sti.  15a.  RqlL 

'  -VVi.  Mich.  24  Car!  in  Cafe  of  Wood  v-  Clement. 

t$.  P.  And      2.  The  whole  power  and  charge  of  the  fliip  being  conunitted 

jrti^^o^  to  the  Mailer  requires  a  (laid  man  and  of  ezperiencey  whercuniD 

tbefiipytake  the  owners  are  to  take  ^reat  heed}  for  his  power  is  defcribedy 

in  goods  aH4  partly  by  the  owner  or  fetter  forth  of  the  fliip,  and  partly  by  the 

mfful^anJ    common  law  of  the  feaj  by  means  and  virtqe  whereof,  the 

fitrni/L  tif    Matter  *  tnavy  if  need  be,  borrow  money  in  afirange  country  vnA 

^z*.  2  MoU  the  advice  of  his  company  f  uponfome  of  the  tackle  or  furniture  of  the 

f^l^jUl'  fliip,  or  €&zfellfon\eofthe  merchants  goods ^  provided  that  the  mcr- 

^  s.  p.  with  chant  be  repaid  again  at  the  %  higheft  price  that  the  like  good^ 

advice  of  his  ^y^  foj^  fQj.  ^^  the  market :  which  being  done,  the  freight  rf 

|ftarinef«.      ^j^qfj  goods  fo  fold  and  repaid  fhall  alfo  be  repaid  by  the  Mafter 

Js.  p.  Ihlj.  to  the  owner  of  the  fliip,  a$  well  as  the  freight  of  the  reft  of  the 

^' ^-  ^\     merchants  goods,  except  the  fliip  f  perifli  in  the  voyMC,  and  in 

•  ^-  this  cafe,  only  the  price  that  the  goods  were  bought  tor  (hall  he 

tendered,  and  for  no  other  caufe  may  the  Mafter  take  up  moneyi 

or  fell  any  of  the  merchants  goods,  altho'  it  were  in  danger  of 

(hip-wreck.   Mai.  Lex  Merc.  102-  cap.  22- 

3.  He  is,  hefore  his  departure^  to  deliver  thenanus  (fell  ibeper^ 

Jhns  which  he  is  to  tranfport^  and  of  his  mariners^  which  with  us  is 

*i)ut  lately  eftablifiied :  and  at  his  return  he  is  to  deliver  m  trueith 

ventory  of  the  goods  of  any  perfons^  which  fbaU  happen  to  depart  this 

life  in  that  voyage^  not  only  becaufe  his  kindred  and  friends  maf 

|iave  intelligence  of  it,  but  alfo  becaufe  their  goods  may  be  fare 

and  forth  coming  for  one  whole  year :  of  which  goods  in  the 

mean  time,  the  bedding  and  appurtenances  may  be  taken  by  the 

Mailer  and  his  mate  to  their  ufes,  as  alfo  fuch  clothing  and  other 

things  then  upon  his  body  may  be  delivered  to  the  boats -miA 

and  the  company,  who  do  for  that  difpofe  of  the  dead  body, 

^         putting  the  fame  into  the  fea.     Mai.  Lex.  Merc.  103.  cap,  21. 

'ai  o^aOin        ^*  ^'^^"  ^fi^P  laden  to  fail  from  Bourdeaux  to  Caen,  or  fomc 

ihSfwfn,  other  place,  is  overtaken  at  fea  by  ajlorm^  fo  that  Jhe  cannot  efiafe 

icard.  without  calling  fome  of  her  lading  and  merchandize  over-boanl 

^^ — yr^  for  lightening  the  faid  fliip,  and  preferving  the  reft  of  thebdiiig» 

wfeTf^  '°  ^"^  ^^^  ^^^^*  *^f^^^"»  ^^^  ^^^  Mafter  ought  to  fay  ^  Sirs,  Hisctm- 
^anpsr  and  venient  to  cafl  over-hoard  fome  ofthefbips  lading, .  And,  ^  there  be 
txtrcmhy,  ffo  merchant  but  what  gives  his  confent^  or  approves  thereof  by  bis 
roods^^^rnto  J^^^^^f  ^^^  ^^^  Mafler fhall  ufe  his  own  drfcretion,  and  caft  over-: 
the  fetl'      board  fome  part  of  tLe  lading  \  and^  if  the  merchants  do  not  like  rfit, 

■•'•■''        '       ■      " '  '  '      but 
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kut  diat  they  gimhj  or  contradiSf  ity  the  Majter  neverthehfs  ought  J«nk.  165. 

iw/  to  forbear  cafiingoutfo  much  goods  as  hejoallfee  convenient  ^  he  J  p    j^ 

and  the  third«part  of  his  mariners  taking  their  oath  upon  the  ted  by  Holt 

bible,  that  keeping  their  right  couric,  tney  were  fain  to  caft  Ch.  J.  6 

part  of  the  lading  over-board  to  favc  their  lives,  and  the  {hip,  i^^'J^jn'** 

,and  the  reft  of  the  lading.    And  the  wines,  or  other  goods  that  Richard  r. 

were  caft  cver<*board,  ought  to  be  prized  and  valued  according  «^<*cft  'on  of 

to  the  juft  value  of  the  goods  faved.     And  when  thofe  fliall  be  ,^^1^1,^/'^ 

fold,  the  price  thereof  fhall  be  divided,  liver  for  liver  among  the  body  of  naval 

merchants.     And  the  Mafter  ought  to  make  the  divifion,  and  to  l^^**  i°  hU 

compute  the  damage  of  the  veflel,  or  the  freight  at  his  own  [^c"  Hoi"*"* 

choice,  and  to  repair  the  damage  fuftained  ;  the  mariners  a]fo  Land»  io  the 

ought  to  have  a  tun  free,  and  another  divided  by  lot,  according  '^^^^  of  O- 

«  it  fhall  happen,  if  it  appear,  that  he  to  whofe  lot  it  fell,  did  l^''yj''i'J; 

die  part  of  a  good  and  able  feaman.     Otherwife  he  (hall  be  r        ^   ^ 

barred  of  his  privilege.     And  the  merchants  in  this  cafe  may  lant}-  •-    33      J 

JuIIyput  the  Majler  io  his  oath.  Miege's  Laws  of  Oleron,  5.  6.  f.  8.  fo^^g'^jj^i 

lions;  de 
|ttibut,  vide  Mr   Salden's  MareClaufum*  lib.  2.  cap.  24.  and  !  fuppofe  they  are  the  fame,  whid^ 
are  attributed  to  him  by  Mat.  Paris,  aono  1x96.  and  he  conltituted  Jufti^^s  co  put  them  in  exebi<« 
IjoQ.    Hale's  Hift.  Law,  145 »  146. 

5.  He  muft  not  carry  any  counterfeit  cocquets^  or  other  fiditious  r— ^^^ — % 
?ind  colourable  (hip  papers,  to  involve  the  goods  of  the  innocent    Cocqueu. 
with  the  nocent.     2  MoUoy  233.  cap.  2. 

6.  He  may  not  ufe  any  uniaioful  colours,  enfigns^  pendants^ 
jachsy  or  flags  J  whereby  his  (hip  or  lading  may  incur  a  feifure,  or 
the  cargo  receive  any  detriment  or  damage.  2  MoUoy  232* 
cap.  2, 

?•  Nor  muft  he  refufe  the  payment  of  the  juji  and  ordinary 
duties^  and  port-charges,  cuftoms  and  imports  to  the  hazard  of  ^  Cwjiomt. 
any  part  of  his  lading ;  yet  if  he  offers  that  which  is  juft,  and 
pertains  to  pay,  then  he  is  excdfed.     2  Molloy  233.  cap.  2, 

8.  If  it  happen  that  the  Mafter  by  reafon  oifoul  weather  thinks 
fit  to  cut  down  his  maft,  he  ought  firft  to  call  the  merchants,  if  ^''ff'^z 
there  be  any  aboard  the  (hip,  and  to  fay  unto  them,  Sir/,  //  is  andli^nL 
requijite  to  cut  down  themafl^  to  preferve  ihefbip  and  lading,  it  be-  ^  ^  '^* 
jng  m  this  cafe,  no  more  than  becomes  my  duty.  Nay,  it  often- 
times happens,  that  they' cut  cables  and  rigging,  leaving  both 
the  cables  and  anchors  behind  them^  to  fave  the  fhip  and  her 
lading ;  all  which  things  are  reckoned  liver  by  liver,  as  goods 
that  were  caft  over-board.  And,  when  it  pleafes  God,  that  the 
veiTel  arrives  fafely  at  her  port  intended,  the  merchants  Jhall pay. 
to  the  Mafter  witnput  any  delay  their  (hares  or  proportions,  or. 
fell  die  goods,  or  pledge  them,  or  procure  money  to  fatisfy 
the  fame,  before  the  laid  goods  be  taken  out  of  the  (hip.. 
And  if  he  has  allowed  of  mem,  and  there  happen  contro- 
verfies  and  differences  touching  the  premiffes,  fo  th^t  he  ob- 
ferves  a  collu(ion  therein,  the  Mafter  muft  not  come  by  the  lofs^ 
^t  ought  to  have  his  freight.  J^Iiege's  Laws  of  Oleron  <^.  f.  9.  ' 

0.  When 
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i      ^  ■    %      9.  When  a  man  is  made  Maftcr  of  a  ihip,  or  other  vcflcl,  and 

■^'7/»^*«  e/"  the  {d\AJbip  or  veflel,  belonging  to  feveral  part-owners y  departs 

'y  '/»  *''  fj.Qjyi  her  Q^yj^  port,  and  comes  to  Bourdeaux,  Rouen,  or  anj 

«^      ^       ^  other  />Aw£',  ^ W  /x  there  freighted  for  Scotland,  or   fome  other 

foreign  country ;  the  Majler  in  fuch  cafe  may  not  fell  the  fiid 

veflel,  unlefs  he  hath  a  procuration,  or  a  fpccial  order  for  that 

purpofe  from  the  owners.     But  in  cafe  he  lOant  monies fr  the 

ncccjfary  prcvftcns  cf  the  faid  vefi'el,  he  may  for  tliat  end,  with 

the  advice  cf  his  mariners,  pawn  or  pledge  part  of  the  tackling 

of  the  faid  Ihip  or  velTel-     JVliege's  Laws  of  Oleron.  4.  f.  i. 

1  Molloy.         xQ^  "When  a  merchant  freights  a  fhip  at  his  own  charge y  loads 

^!^lll.  And  ^^^>  ^^^  fends  her  to  fea^  cmdfhe  C9nies  into   an  harbour,    where 

where  the     by  rcafon  of  contrary  winds  fhe  is  fain  to  flay  iiU  her  monies  ht  all 

Ihip  is  ^^^fpenty  the  Mafter  in  that  cafe  ought  fpeedily  to  fend  to  his  own 

iT^fw'cicr*  country  for  money.    But  he  ought  not  to  lofe  his  armori'i,  that 

cbiis^d,  and  \%  a  good  Opportunity  \  for,  if  fo,  he  is  accountable  to  th^  .r.:r- 

tl.c  owners   chants  for  all  damages  that  fhall  happen  thereby.  But  the  M'lftcr 

cT  t^reby'  "^^7  *^^^  P^^^  ^^  ^^^  wines,  or  other  merchant  goods,  and  cif- 

till  redemp-  pofc  thereof  for  the  prefent  occafions  of  the  fiiip.     And  w  Lea 

tioo.  B«tin  thg  f^id  fjjjp  (},aii  ^^  arrived  at  her  right  port  of  ^:^:h%^:»^,  the 

l(c»m!^ht"  ^vines  that  the  Mailer  fhall  have  cUfpofetl  of,  fhall  be\al"ed 

Eotbricrapt-  and  appraifed  at  the  fame  rate  as  the  other  wines  Tiall  be  cr.'i- 

«d  to  engage  monly  fold  for,  neither  more  nor  lefs  :  rnd  t.v:  A!  ^'  or  Tiall  Iv^ve 

the  owners*     -i        r'l^rr^  •  \       l  »'-rt'-  r  _»j' :  i 

«r  infcucr  ^^^^  ireight  oi  liicii  wmcs  as  he  has  itiipoija  oi  ai  i;iorei2iu^. 
\\izm  with    Meigc's  Lav/3  of  Oleron.  8.  f.  22. 

foch  Hwt  of 

obligations,  but  where  thrre  is  Tcry  apn.ifcnt  czufe  and  ne^cflitv*  xhcy  fe! Jam fu^tr  awy  fof/*  Skip- 
per or  Majiery  htft  be  that  ba:h  c  jiurr  or p Art  in  her;  fo  t'na:  if  monies  or  provilijj..  »c  ta^v:..  -fi 
he  mud  b;ar  his  equal  (liare  ar.i  proportion  with  the  reft.  N'or  ca;i  the  M  ./:er  0:1  re.  raf:  c  .?- 
ccflity  impaivn  the  veifcl  ortuiniturc;  for  if  (he  be  freij^^htcd,  a.'.c'  he  ani  t!ic  »■*••• '.ei 3  arf  l.^j-.t  :■ 
r  «.,^  1  *^c  laying  in  of  provi  ions  for  the  voyage,  and  perhaps  he  ".ants  mrrc*,  (c  -TTit  n^  oJ 
I  3jy  J  ncceffity),  }*ct  can  he  not  impawn  thi  velTei  or  f-irniiuic  any  other  or  furi!.?r»  ibaa 
for  hi«  own  part  or  fharc  in  her,  the  which  he  may  transfer  or  grant,  as  a  man  may  do  an  5  :h  or  jih 
part  in  lands  or  houfes :  but  fuoh  obligation  of  the  velTel  muft  be  in  foiei^n  parts  cr  plicci,  where 
the  calamity  or  nsceffity  ift  univerfal  on  the  velTel,  that  will  oblige  all  the  owocrs.  2  MoQofi 
cap.  2^  f.  15. 

1 1 .  However,  orders  and   infruHions   arc  a$  carefully  to  k 
looked  upon  as  the  magnet.     2  Molloy,  cap.  2.  f.  16. 

12.  When  the  Mafter  fhall  arrive  at  Gravefndy  he  fhall  not 
be  above  3  days  coming  from  thence  to  the  place  rfdfchar^^e  \  ncr  i# 
he  to  to:ich  at  any  key  or  wharf  till  he  comes  to  Chejler^s  Kejy  unlefs 
hindered  by  contrary  winds,  or  draught  of  water,  or  othcTJafia* 
pediment  to  be  allowed  by  the  officers  j  and  likcwife  he  cr  his^ 
purfer  arc  there  to  make  oath  of  the  burden,  contents ^  and  lading  cj 
hiffbipy  and  oi  tiiC  marksy  number,  contents y  and  qualities  of  even 
parcel  of  goods  therein  laden,  to  the  beft  of  his  know  ledge  j  olh 
whercy  and  in  what  port  fife  took  in  her  ladtug,  and  what  ai^fitn 
builty  and  how  manned,  who  was  Majler  during  the  vsjage,  an^ 
who  the  Owners ;  and  in  out-ports  mufl  come  up  to  the  place  of 
unlading,  as  the  condition  of  the  port  requires,  and  make  en- 
tries, on  pajn  of  ioqI,     ?  Molloy  258.  cap.  2.  f.  29, 

13.  Nor 
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I  J.  Nor  is.  fuch  a  Mafter  to  lade  aboard  any  goods  outwards  to  i4  Car.  a. 
«ny  place  whatfoever  wiihut  entering  at  the  cujitm-houfe  her  Cap-  ^,Ycar  cm* 
tain's  name  mafter,  burthen,  guns,  ammunition,  and  to  what  is. 
place  (lie  intends,  and  before  departure  to  bring  in  a  note  under 
nis  hand  of  every  merchant  that  fhall   have  laid   aboard  any 
goods,  together  with  the  marks  and  numbers  of  fuch  goods, 
and  be  fworn  as  to  the  fame,  on  pain  of  lool.     2  MoUoy  23 8# 
cap.  2.  f.  20. 

14.  No  Captain^  mailer,  purfer,  af  any  of  his  Majefty's  Jhips 
of  ivarj  JJjall  unlade  any  goods  before  entry  made,  on  pain  of 
lool.    2  Molloy  238,  239.  cap.  2.  f.  20. 

15.  He  ought  not  to  Jb'ip  any  merchandizes,  but  only  at  the 
publick ports  and  keys.     2  Molloy  232.  cap.  2. 

16.  No  ihip  to  go  from  port  to  port  in  England^  Ireland,  <■  ■*  % 
Wales,  jferfey  or  Guernfey^  or  Berwick,  unlefs  the  owners  arc  Goiftg  from 
denizens  or  naturalized,  and  the  Majler  and  three  fourths  to  b^  t^^  'ofor^^ 
hngUJh.     2  Molloy  237.  cap.  2.  f.  18. 

17.  If  the  Mafter  mall  h2\z  freight  from  port  to  port  within  the 
realm,  he  ought  to  have  warrant  for  the  fame  on  pain  of  forfeiture 
of  the  goods  j  and  he  is  to  take  forth  a  cocquet,  and  become 
bound  to  go  to  fuch  port  defigned  for,  and  to  return  a  certificate 
from  the  chief  officers  of  that  port  where  the  fame  is  defic;ned 
for,  and  difcharged  within  fix  months  fronx  the  date  of  the 
<:ocquet.     2  Molloy  239.  cap.  2.  f.  21. 

18.  He  vaiy  fell  bona  per itura.    Vent.  238.  per  Hale  Ch.  J.  m  ^  -    ^  ^   ^ 
deHvering  the  opinion  of  the  Court,     Hill.  24  &  25  Car,  2.  in     Gcods. 
Cafe  of  iVJorfe  v.  Slue.  '—- ^' ' 

19.  If  the  Mafter  has  any  fufpicion,  he  may  detain  the  goods 
for  his  freights  Per  Dodor  Lane,  Arg.  6  Mod.  13. — S.  P.  by 
HoltCh.  J.    Ibid.  12. 

20.  tie  is  not  to  bring  any  goods  from  any  place,  hut  what  are  rmm^/s^m^m^ 
ofthegro^vth  of  that  very  country,  or  thoie  places  which  ufually  are  Importing 
fir  the  firjl  fhipping,  on  pain  of  forfeiture  of  their  veflel  and  fur-  '^]^J'^7*^ 
niturc.     2  Molloy  237.  cap.  2.  tlll^^^ 

21.  This  does  not  extend  fo  far,  but  that  Mafters  may  take  in  12  Car.  2« 
goods  in  any  part  of  the  Levant  or  Streights,  although  they  are  rwt  of^^p-  i8, 
the  very  growth  of  the  place, fo  that  they  be  imported  in  Englijh  /hips, 

three  fourths  Englifh  mariners ;  fo  likewife  thofe  fhips  that  are 
for  India,  in  any  of  thofe  feas  to  the  fouthward  and  eaflward  of 
CapoBona  Speranza,  although  the  ports  are  not  tlic  places  of  their 
very  growth.     2  Molloy  237,  238.  cap.  2. 

22.  Any  people  of  England  may  import  {t\iQ  Mafler  an4  mart"  [    340   2 
ners  being  three  fourths  Englifh)  any  goods  or  'wa.rcs  from  Spain,  Bat/ugars, 
Portugal,  Azores,  Madeira,  or  Canary  Iflands ;  nay  in  Jhips  that  ^^^^^^^l^^'l^ 
are  r^t  Engliflj  built,  bullion  may  be  imported  \  fo  likewife  in  indkses^u}^ 
thofe  that  are  taken  bv  way  of  prize  bona  fide.    2  Molloy  23 7t  "*''*»  ^^  *"y 

frowthof  his  Majcfty's  plaotationt  to  be  (hippedf  carried  or  conveyed  from  any  of  the  Engliih  plaat- 
itjonj,  arc  to  be  carried  to  no  place  in  the  world,  but  are  to  eome  direEily  for  England^  t'tland^  Wales, 
^Berrtficky  upon  pain  of  forfeiture  of  {hip  and  goods;  and  the  Mafter  is  to  give  hond  with  one  fccu- 
rity  in  loool.  if  the  (hip  be  under  the  ^uiicoot  100  tons,  aad  aoo«!.  if  aboYe,  thatupon  lading  he 
*•  '     '        '  brin^ 
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hiinga  hit  fliip  direftly  into  Engla&d,  Ireland,  Wain,  or  Bertnckf  (the  danger  of  ifce  icti  cn 

cepted)  ;  fo  likewife  thxy  are  to  do  the  fame  for  the  ibipt  that  (hall  go  from  the  ^antadooi  » ihi 
pUntationSy  to  the  Governor,  upon  forfeiture  of  the  (hip  and  goods.     2  MoUoj  238.  cap.  1.  f.  i^ 

23.  But  from  fie  Netherlands^  er  German jy  there  may  not  be 

imported  any  fort  of  wines  (other  than  Rhenijh )  fpieerjj  grocerj^ 

iobaccoy  pct-ajkesy  pitchy  tar^  Jalty  roftn^  deal-Jfoards^  hard  tinAery 

cily  or  olives  in  any  manner  oi  Jkifs  tvhatfoever.     2  Molloy  232, 

cap.  z. 

r  "'^'    >       24.  The  Mafter  is  to  keep  his  company  in  peace^  and  ^any  ««• 

Manner*, ^  f^^^jr  (hall  bc  hurt  in  doing fervicey  or  bf  his  companion,  the  mqfier 

And  if  a    fi'^^^  ^^Hf'  ^^^  '^  ^^  heakdy  as  he  who  is  only  anfwerable  for  tlie 

wtmriftfrfall  fa6t  Within  (hip-board,  and  then  by  his  authority  recover  from  the 

/!f*»^       other  marimr  the  charges,  and  any  thing  that  the  hurt  man  has  hfi 

awfe^im'o  ^^^^h^  except  tliat  he  who  is  hurt  or  lamed  have  provoked  the 

w  laid  in  a  Other  by  evident  alTault   or  Aroaks.     MaL  LfCx  Merc.    103* 

l»oafe,  with  cap.   22. 
all  fuftenta.        ^ 

tion  neccflary  and  ufual  in  the  ibip,  butfliall  not  ftay  in  the  (hip  unt|l  be  be  healed*  and  whea  ht 
ffccorers  health  (hall  give  him  his  hirct  or  if  he  die  (hall  give  it  to  the  wife  or  neareft  friends.  But 
if  a  mariner  be  nut  hurt  intbejhip*ifervicey  the  Mc^er  Jhalt  b'lre  another  in  his  place,  and  if  be 
luTe  jt.  greater  hirty  that  mariner  then  (hail  recover  the  furplus.  Mai.  Lex  Merc.  lOJ.  cap.  St.— ' 
And  always  the  Mafter  ought  to  lend  his  mariners  if  ihey  want.  Ibid.-— If  thrrugh  the  Mafttr*s 
favU  thtjhif  hoat  ferijh  xJitb  any  mariners  in  it  by  f foiled  rafes  orocberwife»  then  fiiall  the  MaflcT 
pay  ooe  whole  year's  hire  to  the  heirs  o^  the  drowned.     Ibid. 

25.  Alfo  he  ought  to  give  his  mariners  jle/b  t^on  Sunday,  ^uef^ 
day,  and  Thurfday,  and  upon  other  days  fim^  or  fuch  like,  sjoith 
fufflcient  drink  \  but  no  meat  to  them  that  fleep  not  in  the  (hip. 
Neverthelefsy  the  quality  and  quantity  of  mariners  food  and 
hires  goes  diver  fly  according  to  the  divers  cuftoms  of  countries,  and 
the  conditions  made  with  them  at  the  entering  of  the  voyage,  whereof 
remembrance  is  kept  to  avoid  difcords,  which  are  more  dan- 
gerous on  the  feas  than  on  land.  Mai.  Lex  Merc.  X03,  104* 
cap.  %%. 

26.  1 1  fa"  12  W*  3.  cap»  17.  If  the  Mqfierofanymercbantjbip 
fiall,  during  his  being  abroad,  force  any  man  onfbcre,  or  mifully 

leave  him  behind  in  the  plantations  or  elfnvhere,  or  refufe  t9  hing 

home  all  fuch  men  as  he  carried  out  with  him,  mfbo  arc  in  a  coadt* 

ticn  to  return  nuhen  he  is  ready  to  proceed  in  his  vofage  bome^oari 

houndy  fufh  Mafer  being  convicted  thereof,  fiallfuffer  three  mouths 

imprijbnment  %uithout  bail, 

<.'    ^      ^ '    27.  If  a  (hip  in  her  voyage,  lying  any  where  at  ancbsr,  be 

^'^'/ W^'  ^r«ri  or  grapled  with  another  veMel  under  fail,  for  nsfant  of  good 

slebtrs'/    fi^^^^gy  whcrcby  the  veflcl  at  anchor  is  prejudiced,  and  the 

*  goods  in  her  damnified  ;  in  fuch  a  cafe  the  whole  damage  is  to 

be  in  common,  and  to  be  equally  divided  and  appraUcd  half  Vy 

half.     And  the  Mafer  and  mariners  of  the  Jbip  that  fhruch,  or 

grappled  with  the  othtr yjhall  fwear  on  theHoly'Evangelifts,  diat 

they  did  it  not  wittingly  or  wilfully  ',  the  reafon  of  this  judgment 

is,  that  an  old  vciTel  might  not  purpofely  come  in  the  way  of  a 

better  \  which  (he  will  hardly  do,  as  long  as  the  damage  muft 

biC  equally  ihared.     Miege's  Laws  of  Oleron  7.  f.  14. 

^8.  When  two  or  more  veflel^  Uc.  in  9  lorbour^  where  tbcrf 
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Is  1m.  litdc  tiratcr,  fo  that  the  anchor  ffone  of  the  veffels  lies  drj^ 
the  Mafier  of  the  other  vejfel  ought  to  f peak  to  the  Majier  of  the  other 
vejfel  to  take  up  his  anchor^  for  it  is  too  nigh  and  may  do  a  preju- 
dice. And,  if  the  faid  Mailer,  and  his  mariners  refufe  to  take 
up  the  faid  anchor,  then  the  other  M after  and  his  mariners  may  [041  1 
take  up  the  faid  anchor^  and  remove  it  at  a  further  diftance  ;  and, 
if  the  other  oppofey  and  damage  afterwards  happen  thereby,  they  arc 
bound  to  give  full  fattsfaaion  for  the  fame  *,  but  if  they  had 
placed  a  buoy  to  the  anchor,  and  then  the  anchor  fliould  caufe 
tny  damage,  in  this  cafe  they  fliall  not  be  bound  to  repair  the 
damage  \  and  therefore  being  in  an  harbour,  they  ought  tofaften 
fuch  buoys  or  anchor-marks,  and  fuch  cables  to  their  anchors, 
as  may  plainly  appear  and  be  feen  at  full  fea.  Miege's  Laws  of 
Oleron  7.  f.  15. 

29.  If  a  pilot  undertakes  the  conduA  of  a  fliip,  to  bring  her 
to  St.  Malo,  or  any  other  port,  and  fails  in  his  undertaking,  fo 
as  ihejbip  mifcarry  through  want  of  JkUl\  the  faid  pilot  Jhall  make 
good  all  the  damages  that  (hallenfue  thereby ;  but  if  he  be  not  able 
to  riiake  fatisfa£lion,  he  ought  to  lofe  his  head\  and  if  the  Mafter^ 
or  any  of  the  mariners,  or  merchants,  cut  off  his  head ^  they  ihall 
not  be  accountable  for  it  5  however,  before  they  do  it,  they 
ought  to  know  whether  he  has  wherewith  to  make  fati^fadiofi* 
Micgc*s  Laws  of  Oleron  8,  9.  f.  23. 

30.  When  a  (hip  or  other  veflel  arriving  at  any  place  makes 
in  towards  a  port  or  harbour,  and  puts  out  her  flag,  or  gives  fome 
other  fign  to  haye  a  pilot  come  aboard,  or  a  boat  to  tow  her  into 
the  harbour  tlic  wind  or  tide  being  contrary,  and  a  contraft  is 
made  for  piloting  the  faid  (hip  into  the  faid  harbour  accordingly; 
and  forafmuch  as  in  fome  places  It  is  a  cuflosn^  and  an  unreafon^ 
able  one,  that  the  third  ot  fourth /jr/  of  the Jhip  loft  Jhall  accrue  to 
the  Lord  of  the  place  where  xHxtX  fad  accident  happened,  and  like 
proportion  to  the  falvers,  and  only  the  remainder  to  the  Matter, 
merchant,  or  mariners ;  therefore  the  perfons  contracting  for 
the  pilotage  of  the  veflel,  to  ingratiate  with  their  landlord,  and 
to  get  to  themfelves  part  of  the  faid  (hip  and  her  lading,  do  lik€ 
bafe  and  treacherous  villains  wittingly  and  deftgnedly  mijguide  tie 
fiip  that  fhe  may  be  lofty  and  feigning  to  aid,  help,  and  aiTifl:  the 
diftrefled  mariners,  themfelves  are  the  iirll  in  pulling  the  (hip  to 
pieces,  in  purloyning  and  carrying  away  the  lading  contrary  to 
^  reafon  and  a  good  cOnfcience;  and,  that  they  may  be  the 
tnore  welconie  to  their  landlord,  run  to  his  houfe  to  bring  htm 
the  tiding  of  this  unhappy  difailer  \  whereupon  the  faid  landlord 
comes  with  his  men,  and  takes  his  (hare  and  the  falvers  theirs, 
and  the  reft  Is  left  for  the  merchants  and  mariners ;  which  being 
contrary  to  the  laws  of  Almighty  God,  this  law  therefore  (hall  be 
eftablilhed,  that  (notwithftanding  any  law  or  cuftom  to  the  con- 
trary) all  landlords,  falvers,  and  all  others,  thatfball  take,  of 
purloin  anv  of  tf^e  faid  goods,  ftktU  be  accurfed,  excommunicated, 
lad  pumjhed  as  thieves  and  robbers  \  and  as  for  fuch  falfe  and 
treacherous  ^?7o//,  tjie  judgment  is,  that  tYkCjJbaU  be  put  to  a  ri* 
tprousandunmerdfiil  death,  that  very  high  gibbets JbaU  be  for  that 

purpofe 
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pllrpdfeyif  up  as  near  the  place  as  conveniently  may  hcy  trhcre  ^ 
fo  euided  and  brought  the  faid  (hip  or  veffcl  to  ruin  as  afore&id; 
and  thereon  (hall  thefe  accurfed  pilots  ihamcfully  end  their  day  \ 
which  gibbets  IhaJl  be  left  ftanding,  as  a  memorial  of  the  fad, 
and  as  a  caution  to  other  fliips  that  ftiall  afterwards  fail  that  way. 
Micgc's  Laws  of  Oleron  9.  f*  24. 

r— '^ >       31.  If  a  fliip  being  in  an  harbour  waits  for  her  fraight  tode- 

^  ■^''^'^'^^-  ,  part  therewith,  the  M  after  ought y  before  lie  depart,  firft/«  ♦«/- 
•  S.  vTZt  ^^  '^^^^^^  ^"  company^  and  fay,  Sirs,  tvhnf  think  you  if  this 
muft  he  ftay  ^^^ther  ?  Whereupon  perhaps  fome  will  tell  him,  it  is  not  lafc 
Jn  port  or    yet  to  fail  the  wind  being  but  ncjwly  changed,  and  we  had  bcft 

tuh^ut  juft  ^^^  ^°  ^^^  ^^  C^^^^^^ »  ^"^  ^^^^^s  poffibly  will  fay,  the  weather 
caufe,  whctt  ^s  g^od  and  fair.  In  fuch  cafe,  the  Mujler  is  to  concur  vjith  the 
a  fair  wind  major  part 'y  upon  failure  of  which,  if  the  fliip  fliall  come  to  be 
departu/c!*  *^ft>><^  ^2"  "^akc  good  the  fame  (if  he  hath  wherewithal!)  ac- 
t,  MoUoy!  cording  to  the  full  value  upon  a  juft  appraifcment.  Miegc's 
132.  cap.  2.  Laws  of  Oleron  4.  f.  2. 

32.  He  may  not  fct  fail  ivithotit  able  and fufficient  marinersho^ 
for  quality  and  number.    2  Mclloy.  232.  cap.  2. 

33.  jBy  the  common  law  the  Mafter  of  a  fliip  could  •  na/i«- 
pawn  the Jhip  or  goods  j  for  no  property  either  general  or  fpccial 

was  in  him,  nor  is  fuch  power  given  unto  him  by  the  coniti' 

^^^^JJ^  tuting  of  him  a  Mafter.     2  Molloy.  235.  cap.  2. 

thecation  (A)  pi.  i . — *  He  may  pawn  the  (hip  if  occaiion  be.     Vent.  238.    Morfe  w.  Sloe. 

33.  22  l^  23  Car.  2.  cap.  l^.f,  2.   JFhere  any  goods  Jkall  hi 
laden  on  board  any  Engii/h  p>ip  of  the  burden  of  200  tutis  or  upwardsj 
and. mounted  ivith  16  gunsy  or  more  if  the  Commander fball  yield  up 
the  goods  to  any  Turki/fjffApSy  or  to  any  pirates,  or  fc'a  rovers  with- 
out fighting,  hefJmlly  upon  proof  thereof  made  in  the  Court  cf  Ai- 
miraltyy  be  incapable  of  taking  charge  of  any  Englifh /bip  as  Com- 
mandery  and  if  he  fball  hereafter  take  upon  him  to  command  onj 
Englifh  fbipy  he  fball  fuffer  imprifonment  by  'warrant from  the  Court 
.     of  Admiralty  during  6  months  for  every  offence  ;  and  in  cafe  the  per* 
Jons  taking  the  faid  goods fhall  relcafe  tbejoipy  or  pay  unto  the  Majler 
any  money  or  goods  for  freight  y  or  other  re^vardy  the  faid  goodsy  «r 
money y  or  the  value  thereof y  as  alfo  the  Mafler^s  part  of  ftscbjhipfs 
releafedy  fiall  be  liable  to  repair  the  perfonsy  whofe  goods  n/nre  tekeny 
by  aElion  in  the  Court  of  Admiralty  y  and  in  cafe  the  Commander^ s  part 
ofthefhip  together  with  fuch  money  and  goods  fball  not  be  fisfficient  to 
repair  all  the  damages  fujlainedy  the  reparations  recovered  e/i  tift 
Mafler^s  part  of  the  fbipfball  be  divided  pro  rata  amongfi  the  perfms 
profecuUng  and  proving  their  damages y  and  the  perfons  damaged fiall 
have  their  aElion  againfi  the  Mafierfor  the  remainder • 

5.  3.  No  Ma/ler  of  any  fuch  Englifh  fbip  being  atfea^  and  having 
di [covered  any  fbip  to  be  a  Turkijbfbipy  pirate  orfeo'-rover^  /baUii* 
part  out  of  his  fhip^ 

S.  4.  IftheMafer  of  any  Englifh fUpy  iho*  not  of  the  buriem  ^ 
200  tunsy  or  mounted  with  16  g^unSyfiaU  yield  bisfiip  mnt9 
Turki/b  fbipy  pirate  or  fea^rovtr  (not  having  at  Uajt  ins  Jmb/i  n 

3  ^ 
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.tir  of  guns)  without  fightings  fiich  Mafierjkall  be  liable  to  all  tht 
penalties  in  this  a3n 

S.  5.   Upon  pracefs  otit  of  the  Court  of  Admiralty  iijhallbe  lawful     , 
for  all  Commanders  of  his  Majefl^sfbips^  or  the  Commanders  ofanj 
xfther  Englifb  JJjipSy  to  fc'lfefuch  flips  or  mqflirs  fo  off  endings  accord' 
rng  to  fheprocefsj  and  the  fame  to  fend  in  cufiody  into  any  ports  of  his 
Alajefiys  dominions^  to  he  proceeded  againjt  according  to  this  aHl 

S.  7.  If  the  mariners  or  inferior  offiurs  of  any  Englfhjhlp  laden 
wth  PGods  fljtill  decline  or  refufe  to  li[:ht  anddfe?id  thejhipj  when 
theyjkail  he  thereunto  comnmndtd  by  the  Mafler^  oxfjuH  utter  any 
words  to  flifcouragc  the  other  mariners  from  defending  the  (hip  ; 
tveiy  mariner  J  whofhall  be  found  guilty  of  declining^  or  refufing  ms 
aforefaldy  fhall  lofe  all  his  wa^es  due  to  him,  together  with  fuck 
goods  as  be  hath  in  his  ffAp^  andfuffer  imprifonmenty  not  exceeding 
6  months^  andfaall  during  fuch  time  be  kept  to  hard  labour  for  his 
9naintenanL\\ 

35.  A  fnip  put  into  Bofton  in  New  England,  and  there  the  6Movi.  7<)^ 
Mailer  took  up  necefTaries,  and  jijave  a  bill  of f ale  by  way  of  hypo^  ^-  ^-   ^T 
thecationy  and  now  tliere  being  a  fultagainft  the  iliip  and  owners  jcnfon  y, 
to   compel  repayment,  a  prohibition  was  moved  for  \  and  the  Shepncy- 
Court  held,  that  the  Mafter  could  not  by  his  contraft  make  the 
Gtvfiers perfonally  liable  to  a  fuit,  and  therefore  as  to  them  granted 

a  prohibition,  But  as  to  the  fuit  againll  the  fliip  denied  a  prohi- 
bkion,  for  the  Mafter  can  have  no  credit  abroad,  but  upon  giv- 
ing fecurity  by  hypothecation,  ?.nd  it  is  not  reafonable  to  hinder 
the  Court  of  Admiralty  to  give  a  remedy,  where  we  can  give 
none  ourfelvcs.  i  Salk.  35.  Trin.  2  Annx.  B.  R.  Johnfon  v* 
Shippen. 

36.  I  Ann,  Stat.  2*  cap.  9.  yi  I.  If  the  principal  be  conviSl  of 
felony  J  Jland  mute^  or  challenge  peremptorily  above  7.0  juror Sy  the  acr 
£efp)ry  may  he  proceeded  again/l  as  if  f'-ch  principal  felon  had  been  at' 
taint edy  notwithflanding  fuch  principal  be  admitted  to  his  clergyypar^ 
dortedy  or  otherwifc  delivered  before  attainder  ;  and  fuch  accefforyy  if 
he  be  conviEied^  orflands  mutCy  or  challenges y  as  aforefaidfuall  Juffer 
as  if  the  principal  had  been  attainted. 

37.  II  Geo.  I.  cap.  g.f  ^.  If  any  owner  of y  or  captain  y  maflery  [    343    j 
officer  or  mariner  belonging  to  anyfhipyflmll  wilfully  cafl  away^  burny 

or  dcfiroy  the  fhipy  or  direBy  or  procure  the  fame  to   be  doney  with 
intent  to  prejudice  any  perfony  thatfball  have  underwritten  any 
policy  of  infurance  thereony  or  any  merchant  that  fhall  load  goods 
therein y  or  any  owner  offuchjhip  'y  the  perfons  offending  being  thereof 
conwEledy  fhall  be  adjudged  felonSy  and fuffer  without  benefit  of  clergy.  ,       ^  ■    ^ 
38-  He  IS  not  to  import  into,  or  export  out  of y  any  the  Englfh  tVbatJhi^t 
plantations  in  Aftay  Africay  or  Americay  but  in  Englifh  or  Irifb  ^"-^  '"•"''- 
vejfehy  of' of  the  vefTch  built  and  belonging  to  that  country y  ifland,  i^^p/ 

pJantation,  or  territory  ;  the  Majler  and  three  fourths  of  the  ma--  v ^^^^^ 

riners  to  be  Englifhy  upon  the  forfeiture  of  fliip  and  goods ;  and 
if  otherwifc,  they  are  to  be  looked  upon  as  prize,  and  may  be 
fclfed  by  any  of  the  King's  oflicers  and  commanders,  and  to 
be  divided  as  prizes  according  to  the  orders  and  rules  of  fca, 
^  Molloy.  237.  cap.  2. 

39.  All 
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jp.  All  goods  of  the  growth  ofh\&  HL2]c^f% plantations  are  nof 
to  be  imported  into  England,  Ireland,  or  Wales^  Ifland  of  Jerfey. 
or  Guernfey,  but  infuch  vejjels  as  truly  belong  to  owners  that  are  if 
England^  Ireland^  h^ales^  jerfey y  or  Guernfey y  and  three  fourths 
at  lead  of  the  mariners  are  to  be  Engliih,  upon  forfeiture  of  ihip 
and  goods.     aMoUoy.  237.  cap.  2. 

40.  Mailer  of  a  fhip  has  the  power  bi  choofing  the  failorsy  aD<f 
hot  the  owners  \  iot  when  the  part-owners  had  made  the  de« 
fendant  Mafter  they  could  not  put  any  fervants  upon  him  with- 
out a  fpecial  agi'eement  for  it,  for  breach  whereof  an  a&ion 
would  lie^  for  the  very  making  him  Mafter  impowers  him  to 
choofe  his  fervants,  for  he  is  anfwerable  for  all  events^  and  there- 
fore but  reafonable  he  (hould  have  liberty  of  choofing  fuch  men 
as  he  can  confide  in,  and  for  whofe  honefty  and  diligence  be 
may  take  fecurity ;  and  Ihe  owners  have  no  means  to  avoid  it 
but  CO  recal  the  Mafter's  authority ;  and  it  is  one  of  the  incon- 
▼cniencies  of  jointenancy,  that  one  alone  cannot  do  that ;  judg->' 
ment  pro  defendentc-  12  Mod.  434.  Mich.  12  W.  3^  Rofiere 
V.  Sawkins. 

41.  When  a  Mafteii  fraights  a  fliip,  he  ought  tofhew  hismer^ 
chants  the  cordage  that  belongs  to  her,  and,  if  tliey  fee  any  thing 
amifs  pr  wanting,  he  muft  redlify  it  j  for,  if  for  want  of  good 
cordage,  any  pipe,  hogfhead,  or  other  veffel  Jhould  happen  to  be 

JPoilcd  or  loft,  the  Mafter  and  manners  ought  to  make  it  good^tB 
the  merchants.  So  ilfo,  if  the  ropes  or  flings  break,  the  Mafter 
hot  having  (hewed  them  to  the  merchants,  he  muft  m^e  fati& 
^  fa£lion  for  the  damage  *,  but  if  the  merchants  fay,  that  the  cordage 
is  good  and  fufficient,  and  refi  fatisfied  therewith,  and  afterwards 
\t  happens  that  they  break;  in  that  cafe  each  of  them  fkall fbare  the 
damage^  viz.  the  Merchant  to  whom  the  goods  belong,  and  the 
faid  Mafter  with  his  mariners.  Miege's  Laws  of  Oleron.  6.  f.  lo. 

42.  A  vefTel  being  laden  with  wines,  or  other  goods,  zvA 
Jioy(ing  fail  at  Bourdeaux,  or  any  other  place,  if  the  Mafter  and 
his  mariners  have  not  trimmed  their  fails  as  they  ought  to  have  donCf 
and  it  happens  that  ill  weather  overtakes  them  at  iea,  fo  diat 
the  main^yard  fhakes  or  breaks  one  of  the  pipes  or  hogffaeads ;  thd 
fhip  being  arrived  at  her  port  of  difcharge,  the  merchant  fays  xa 
f he  Mafter,  that  by  reafon  of  his  main-yard  his  wine  was  loft  { 
in  that  cafe,  if  the  Maftbr  replies,  it  was  not  fo,  both  be  and  Hi 
mariners  (be  it  four  or  fix,  or  fuch  of  them  as  the  mcrchanty 
fiiall  think  beft)  mufi  take  their  oaths ^  that  the  wine  was  not  dejlrofi 
by  them,  nor  by  the  main-yard,  or  through  their  default^  as  me 
merchants  charge  them,  and  then  the  faid  Maft:er  and  his  mani^ 
ners  (hall  be  acquitted  thereof.  But,  if  they  refufeto  mabeoatlr 
to  that  efFed^,  they  are  then  obliged  to  make  fatisfa&ion  for  the 
fame  -,  for  they  ought  to  have  ordered  their  fails  aright,  before 
they  failed  from  the  port  where  they  took  in  their  iaidiogi^ 
Miege's  Laws  of  Oleron.  1 1.  f.  1 1» 
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(B)  Chargeable,     la  what  Cafes* 

i.  T  F  a  Matter  fct  forth  his  fliip  for  to  take  in  certain  charge  »r  S.^*-  »  ^^^* 
^  lading,  aod  then  takes  in  any  morej  cfpecially  of  other  tnen^  ^Jj  tf^^ 
he  is  to  lole  all  his  whole  fraight ;  for  by  other  men's  lading,  he  goods  are 
may  endanger  the  merchants  goods  divers  ways.     And  in  fuch  ^Z'*'*^/  *°J* 
cafe,  when  goods  bv  ftorms  are  cqft  overboard^  it  fhall  not  be  \ralyagJnfi 
made  good  by  contribution  or  average,  but  by  the  matter's  own  bu  know^ 
purie  J  for  it  he  *  overburthen  the  ttiip  above  the  true  mark  of  ^'^jr^  j* '»• 
lading,  he  is  to  pay  a  fine,     Mai.  Lex  Merc.  99.  and  goodVf* 

brought  ia 

nty  be  fubje^d  to  what  freight  the  Mafter  thinks  fitting. •  He  muft  not  werebarge  or  lade 

hit  ihip  aiwue  tbe  birtb-nutrkt  qt  tdke  into  his  (hip  any  ptr/oa  of  an  obfcure  or  unkiunun  cmdUiw^ 
viitbwt  Itttert  of  fife  CMduQ,     2  MoUoy  232.  cap.  a. 

a.  If  a  fliip  do  enter  into  any  other  port  or  harbour  than  (he  was 
fraightedfor  againfi  the  Majlefs  willy  as  by  a  ttorm,  or  by  fomc 
force,  then  the  goods  (hall  be  tranfported  to  the  port  conditioned 
on  the  Matter's  charges ;  but  this  muft  be  tried  by  the  Mnfler^s 
oathy  and  tv/o  of  the  mariners  y  or  elfe  the  Matter  may  be  in  fur- 
ther danger.     Mai.  Lex  Merc.  99. 

3.  Such  is  the  duty  of  a  Matter  of  a  (hip  that  is  provident,  that  ^oWoy 

he  ought  not  to  make  faily  and  put  forth  to  fea  without  the  advice  *^^*  "**'  J* 
an<f  confent  of  the  mo/l  part  of  his  company,  efpecially  when  the  Nor  muft  he 
weather  is  ftormy,  otherwife  he  (hall  anfwer  the  damages  that  Aj'  ^  P"^ 
Cometh  thereby  j  principally  if  he  have  not  provided  an  expert  ^^1^^^  j2k 
pilot,  or  if  the  ttiip  happen  to  fall  over  in  the  harbour.  Mai.  caufe  when 
Lex  Merc.  102.  cap.  2a.  »/"''  ^/'^ 

invites  hit 
^future.— —But  if  ihtfbip'x  company  differ  in  opitihm,  as  to  failing  or  not,  the  Maftcr  is  tP  ^loiim 
cur  with  the  iff«/W  ^«r/.     Micge's  Lawief  Olcren,4.  f.  a. 

4.  The  Matter  ftiall  be  punifhed  alfoby  damages,  if  the^tvr- 
^  of  the  ihip  be  untyth,  or  the  pump  be  faultyy  or  ^ifufficient  co» 
venng  be  ^antingy  efpecially  for  corn,  viftual,  or  fuch  like 
commodities.     Mai.  Lex  Merc.  103.  cap.  22. 

5.  The  Matter  is  not  bound  to  render  an  account  of  all  to  the 
owners  ;  as  for  paiTengcrs  which  are  found  unable  to  pay.  MaU 
Lex  Merc.  i2i*cap.  30. 

6.  When  any  goods  or  merchandifes  are  dtlivered  unto  the  S.  P.  For  ' 
Maflery  w^hisclerk  the/«j|y?r  of  the  (hip,  and  laid  within  board y  JaJn^Xcm 
or  to  the  Jbip  ftdcy  both  ways  is  at  the  Matter's  peril.  But  the  aboard 
Matter  is  not  bound  to  anfwer  for  fuch  things  as  are  put  in  his  makes  the« 
fhip  ^  nvithout  his  and  his  company* s  knowledge  5  becaufe  where  \^^l^  '^cil 
men  are  found  ignorant,  they  are  alfo  etteemed  not  to  confent.  by  the  com- 
Mal.  Lex  Merc*  103.  cap.  22.  »on  ^^^  *• 

the  law  ma- 

rtnt-    2  MoHoy  246.  cap.  ?*  f.  14. But  Iftbt  merchant  or  paiTenger  heefi  bhgood*  iy  b'mfelf^ 

U  monies  or  fuch  things  in  bis  coffrrx^  and  then  finds  fault  to  have  loil  them  :  then  the  Mafter  and 
Company  are  to  purge  themfelves  by  their  oath;  but  if  afterwards*  notwithftanding  they  be  found 
|«ilty,  the  denier  faall  pay  the  doublei  and  alfo  be  punifhed  for  perjury.  Mai.  Lex  Merc.  lOj. 
«^?.  »». 

Gwdtficretly  brougbt  in,  and  net  entered  in  tbe  fnrftrU  book,  or  bills  of  lading,  the  Mailer  it 
Bot  rcfponfibU  ffM-,  uolcfs  it  bf  fuch  as  the  parties  bring  into  (he  (hip  about  them,  as  cloathsy  money* 
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ftod  the  like,  which  are  feldom  entered ;  and  mgft  commonly  thofe  that  ire  ▼ifihie  he  is  uiwtnSk 
lor.     Molloy.  ft48. 

So  if  the  MsLtttrforrtvanu  a  pajfenger  to  keep  hitg09iUf  mnd  that  ht  wH  t»t  tske  tmtthernf^  if 
they  be  loft  or  purloined  by  the  crew ;  it  is  held,  that  he  is  not  anfwerablc  for  the  lame,  efpedallyil 
there  be  any  a|;rcement.     Ibid. 

But  if  iot)i%htfent  abomrd,  and  the  Majler  affnlnt  a  ealin  fw  tbejkmet  ^mJ  deitvtrtht  hf  i^ 
the  iader,  and  tells  him  he  will  not  be  anfweraUe  if  a  lo(s  happens,  yet  if  goods  are  fiolen  he  wA 
make  fatisfaftion.     ibid.  249. 

[  345  ]  7*  The  Maftcr  is  liable  for  all  damages  fuftaincd  by  bMdbcAsf 
Pot  if  any  rapes^  blocks  or  lifi^,  if  die  mariners  do  give  notice  of  it,  and  thcf 
J^M  by^thc  *^1  '^ar  their  parts  in  the  damage,  and  fo  is  he  alfo  to  anfwcr 
delivery  of  any  damage  happening  by  unreafonable  Rowing  or  breaking  rf 
the  goods  in-  goods f  and  therein  he  and  his  company  may  be  put  to  their  oatL 
r^'^i's  "tha^  Mai.  Lex  Merc.  103.  cap.  22. 

the  rope*  treak^  and  the  like ;  there  he  muft  anfwer ;  but  if  the  lighter  comes  to  the  wharf  or  key, 
and  then  in  taking  up  the  goods,  the  rope  breaks,  the  Maftcr  is  eacufedi  and  the  wharfiegerir 
liablet    2  MoUoy.  233 .  xap.  %, 

He  bath  By  g,  "WTiatfocver  fliall  happen  through  f ault^  negligettctj  or  chasut^ 
Uvfrn^O'  ^*'^*  ^^^^^  ^'  avoided^  or  if  it  be  done  by  the  paffcngcrs,  or  other 
ferty  either  than  himfelf  and  his  company ^  the  Mafter  is  anfwerable.    MaL 

general  or      L^^  McrC.  107.  Cap.  22. 
fecial  by  or 

die  cpnftituting  him  Mafter ;  yet,  as  an  officer,  he  muft  render  an  accotmt  for  the  whole  chnfCv 
whim  once  committed  to  hift.care  and  cuftody,  and  on  failure  make  faltafaAion;  and  thcrefoefiir 
.«r/{/&r/tfnri  happening,  either  through  negligence,  ^ilfulnej*^  or  igmrmmce  of  bimjeif  or  wurintn^ 
he  muft  be  rcfponfiblc.     Molloy.  ^29— 3  Mod.  323. 

But  con-  p.  If  by  the  Mafter's  default  confifcaiion  of  goods  ^  or  other  da» 
fu'T*  for  the  "^^g^^  happch^^r  non-payment  of  ctijiom^  or  fcdfe  bills  of  entries  ill 
faid  goods,  the  cuftom-houfe  for  goods,  or  for  tranfporting  of  unUt'wful gnoLy 
the  Maftcr  the  Maftet  (hall  anfwer  for  the  fame  with  die  intereft.  BbL 
TasT"  Lex  Merc.  103.  cap.  22. 

merchant 

may  purfue  for  fpoiled  goods.     And  notv^'ithftanding,  if  it  (haU  be  found,  that  the  merehamt  h  fv 
any  fault  concerning  the  goods,  as  aforefaid  ;  then  if  the  Ma^er^  and  four  of  hit  evtmpmmy  mmrintt* 
fiuear  no  fault  to  have  been  in  them^  the  Mafter  (hall  be  cleared  thereby.     Mai.  Lex  Mesc 
103.  cjp.  22. 

Molloy.  10.  Error  of  a  judgment  in  B.  R.  in  ajfumtftt  brought  by  th» 

cap*2*^f*2    "^^yo^*"^l  commonalty  of  L.  againft  H.  where  they  declared  of 
c^tes  s.  c!  ^cnjlomy  that  they  and  their  predecefFors,  mayors,  &c.  have  had 

Tbo*     of  every  Maftcr  of  a  fliip  8  d*  per  tun  for  every  tun  of  checft  bra^bt 

ftria-  f"^^"^  ^"y  P^^^'c  in  England  to  the  port  of  London  ab  oricntc  dcLoD- 


]s  nor 


ly  the  ex-  don-bridge  in  the  name  of  iceighage\  and  that  the  defendant  be- 
porter,  yet  Jng  Mafter  of  a  (hip  had  brought  to  the  port  of  London  fo  many 
VutJ^i  ^ihc  *""5>  which  at  tliat  rate  came  to  fo  much,  which  he  had  nor 
Mailer  is  paid;  upon  non  aflumplit,  verdict  and  Judgment  was  fordit 
alwaysiook-  plaintiff,  whcrcupon  H.  brought  a  writ  of  error,  and  af&gn'd  for 
fuch^^and'x  c"*or,  that  the  aftion  did  not  lie  againft  the  Mafter,  but  thatdic 
the  per/on  duty  is  duc  by  the  merchants,  owners  of  the  goods :  bat  A$ 
mnfweraltlei  judgment  was  affirmed ;  for  the  Majier  is  intrtifted  with  tk 
themtefeek  g<^°^^>  ^"^  ^^^^  ^  recompence  from  the  merchants  for  brixigiw 
the  mer-  them,  and  is  refponfible  for  them,  and  therefore  fliall  be  cbergm  : 
chants  to   for4he  duty ;  and  k  would  be  infinite  to  ftarch  for  the  ovnes 
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of  the  feveral  poocls,  which  arc  all  in  the  cuftody  of  the  Matter,  wrwerdutiet 
who  brought  3icm  into  port,  and  therefore  he  fliall  be  charged,  "^b^^^^^jj 
3  Lev.  37,  38.  Mich.  33  Car.  2.  C.  B.  Mayor  &c.  of  London  is  bJt  m* 

V.  Hunt.  fonable  the 

Mafter 
ihould  pay  a  duty  for  the  benefit  of  the  port*  and  that  the  town  (hoold  have  the  duty  who  are  t# 
aaintun  the  port,     i  Salk.  249.  Mich.  10  W.  3.  B.  R.  Vinkeftone  ▼.  Ebden. 

11.  If  a  Mailer  (hall  weigh  anchor,  and  ftand  out  to  his  voy-i 
age  afier  the  time  covenanted  or  agreed  bn  for  his  departure,  if  any 
damage  happen  at  fea  after  that  time,'  he  ihall  refund  and  make 
good  all  fuch  misfortune.     MoUoy.  25  c. 

12.  So  foon  as  merchandizes  and  other  commodities  are  put  *Thiiwai 
eiioard  the  fhip,  whether  (he  be  riding  in  port,  haven,  or  any  Bar^*in? 
other  part  of  the  feas,  he  that  is  exercitor  navis  is  chargeable  Hale  Ch.  J. 
therewith ;  and  if  the  fame  be  there  loft,  oxpurloyned,  orfuftain  ^*»<^'  ^^*^ 
any  damage,  hurt  or  lofs,  whether  in  the  haven  or  port  before,  or  i,  c^prcitor 
upon  the  feas  after  (he  is  in  her  voyage,  whether  it  be  by  mariners  navis,  and  if 
^  by  any  other  through  their  permijjion,  he  that  is  exercitor  navis  *°  '**"  ^*^* 
muft  aniwer  the  damage,  for  that  the  very  lading  of  the  goods  fliouid**ict 
aboard  the  (hip  does  fimjed  the  Mafter  to  anfwer  the  fame ;  and  loofe  the 
with  this  agrees  the  common  law,  where  it  was  adjudged,  that  Mafter,  the 
*  goods  heing  fent  aloard  ^  {hip y  znd  the  Mafier  haying  Jigned  his  [   34^    ] 
ii/ls  of  lading  for  the  fame,  the  goods  werejtowedy  and  in  the  night  ^^^i^^\ 
divers  perfons,  under  the  pretence  that  they  were  prefs-mafters,  be  fecure. 
entered  the  fhip  and  robbed  her  of  thofe.  goods;  the  Merchant  And  if  tlwy 
brought  an  aBion  at  common  hw  againfl  the  Mafter  \  and  the  ^*"t  ^^^^ 
queftion  was,  whether  he  fliould  anfwer  for  the  fame  ?  for  it  the  Matter, 
was  alleged  on  his  part,  that  there  was  no  default  or  negligence  it  might  dif- 
in  him ;  for  he  had  a  fufEcient  guard,  the  goods  were  all  lock'd  JJi^g^j  ^\ 
up  under  hatches,  the  thieves  came  as  prefs-mafters,  and  by  that  the  con- 
force  robbed^xhe  fhip,  and  that  the  fame  was  vis  major,  and  that  ftquence  of 
he  could  not  have  prevented  the. fame  :  and  laftly,  that  tho'  he  ^"  ^%^^^ 
was  called  Mafter,  or  exercitor  navis,  yet  he  had  no  ihare  in  but  the  jury 
the  fhip,  and  was  but  in  the  nature  of  a  fervant  a£ling  for  a  fa^  g^^^  a  ver- 
lary.     But  notwithftanding  it  was  adjudged  for  the  plaintiff;  Jlfcn^dln?* 
for  at  his  peril  he  muft  fee  that  all  things  be  forthcoming  that  the  Court 
arc  delivered  to  him,  let  what  accident  loever  happen,  (the  adl  inclining 

of  God,  or  an  enemy,  perils  and  danger  of  the  feas  only  ex-  {[j^^^* 
cepted)  ;  hut  for  Xf^^^y  thieves,  and  the  like,  he  muft  anfwer,  Mich.  22 
and  is  in  the  nature  of  a  common  carrier;  and  that  though  he  Car.i.B.R. 
recdvcs  a  falary,  yet  he  is  a  known  and  public  officer,  and  one  ^^^*  ^' 
that  the  law  looks  upon  to  anfwer,  and  the  plaintiff  hath  his  The  Court 
eIe£H6n  to   charge  either  Mafter  or  Owners,  or  both  at  his  incUn'd 
plcafurc,  but  can  have  bin  one  fatisfadlion.  1  Molloy.  230,  231.  ^^"defcnd. 

cap.  2.  f.  a*  ant,  there  * 

motheifigtbt 
A»jf  nrgligence  in  him.  Vent.  191.  Hill.  2  ^  at  24  Car.  2.  B.  R.  S.  C— 6ut  afterwards  in  HiU. 
i4ft  25  Car.  2.  it  was  adjudged  tor  the  plaintiff  by  the  opinion  of  the  whole  Court;  the  reafbna 
whereof  were  delivered  by  Hale  Ch.  J.  That  tho'  by  the  **  admiral  civil  law,  the  Mafter  is  net 
tbaigeable  pre  damnofataii,  as  pirates^  Jiorm,  &c,  but  where  there  is  any  negligence  in  him,  he 
h,  yet  fSi'i  cafe  is  not  /•  be  memfurtd  by  the  rates  of  the  admiral  la%Ot  becaujh  tbejhlp  xvas  infra  cor* 
pnemmtatMs^  And  the  firft  realbnr  for  his  being  liable  is,  becaufe  he  taket  a  revHird<,  and  the  ufage 
»  (0  pay  him  half -wajct  before  he  goes  out  of  th«  country,    adly^  If  he  would  ^  «"f  i6/  have  bad  a 
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e*Mttonf9r  bimfflf^  which  he  dmittiog,  and  taking  is  the  goodi  genertllyt  he  fluU  aofwcr  for  v)ii( 
happens.  3Aly»  To  ezcufe  the  Mafbr,  a  difference  muft  be  (hewn  between  him  «od  a  coBnaa 
h«yman,  carrier,  or  inn-holder.  [But  as  to  that  there  is  no  difference  between  him  and  a  honuo. 
2  LeT.  6S  S.  C]  He  is  f  ratlter  an  officer  than  m  ferwan^  as  he  may  impawn  the  ikip,  and  icQ 
bona  peritura ;  and  as  to  an  objection  okthe  Mailer's  recttwng  ^vagesfrom  the  (htmeri,  he  anf«efH!| 
that  in  effefl,  the  Merchant  pays  him ;  for  he  pmyt  the  OxvHer**fraigbtf  fo  that  it  is  but  haaM 
«ver  by  them  to  the  M after ;  if  the  fraight  be  loft,  the  wages  are  loft  coo ;  for  the  rule  is,  fraigbt  ii 
the  mother  of  wages :  fo  that  tho'  the  declaration  is,  that  the  Mafter  received  wages  of  the  merdnfiti 

and  the  rerdi£l  is,  ^at  the  owners  pay  it,  it  is  no  material  variance.     Vent.  2389  239.  &  C. 

Adjudged  2  Lev.  69.  S.  C— Refolved  for  the  plaintiff.  Raym.  220.  S.  C— — ••  But  by  our  hw, 
cafe  lies  againft  him  for  goods  loft,  tho*  without  his  default.  2  Jo.  69.  S.  C. — S.  P.  Becaufe  be 
was  a  p  jbltc  officer,  and  becaufe  his  falary  is  part  of  his  hire,  and  did  arife  from  his  care  and  diliseocc 

Co  be  taken  for  the  fafe  cuftody  of  the  goods ;  per  Holt  Ch.  J.  12  Mod.  481.  cites S.  C. BM)Si 

the  (hip  had  been  robbed  at  ^fea^  the  Mafter  had  not  been  anfwerable,  tho'  he  was  chaigcsbkst 
land  ;  per  HoltCh.  J.  12  Mod.  484*  cites  S.  C. — Ibid.  490. — |  S.  P.  Whether  by  ememiettj^ 
^reprize,  orpiratet\  for  there,  if  no  fiiult  or  negligence  was  in  him,  but  that  he  perfomMl  the  ptftoi 
anh«neft,  faithfulandvaltant  liban,  heftiallbeezcufed.  2  Molloy  232.  c^.  2. — S.  C.  cittd  by  Hob 
Ch.  J.  in  Cafe  of  Boson  v.  San  foro,  ic  al.  And  held  clearly,  that  tho'  the  Mafter  is  char|tsUe 
in  refpedlof  his  wages,  fo  are  the  Proprietors  likewife  in  refoe^  of  their  fraight,  which  they  recciH 
for  the  portage  of  the  goods,  at  the  cledion  of  the  plaintiff,  j  Lev.  258,  259.— f  Eyre  J.  bcU, 
that  there  is  no  difference  between  a  land-carrier  and  a  water-carrier,  and  that  the  Mafter  of  a  ftip 
was  no  more  tbana  fervant  to  the  (hvners  in  the  eye  of  the  law;  and  that  the  power  he  has  of  bjfo* 
thecation,  is  by  the  aivillaw.     2  Salk.  440.  in  Cafe  of  Bofon  t.  Sandford. 

X  %  Vent.  19  f.  Aig.  fays,  that  he  is  ppt  liable  in  cafe  of  fire,  or  finking  of  the  (hip. 

S.  P.  For  13.  If  the  Mafier  {tiM  receive  goods  at  the  wharf  or  kcjf  or  fiall 
if  once  the   y.^^  ^^^  boat  for  the  fame  j  and  they  happen  to  ie  M,  he  ihall  Kke- 

manners       J  /•      »'  1      t  "'i.        1  .-^      .'^'^  ,1''  1 

have  taken    Wife  anlwer  both  by  the  marine  law^  and  the  common  lav. 

charge  of       2  MolloV  231.  Cap.  2.  f.  2- 
them  the  /      J  r 

Mafter  becomes  immediately  refponilble,  if  they  fteal,  lofe,  damnify,  or  imbesil  them,    s  M«I- 

loy  247.  cap.  3.  f.  15. 

14.  If  goods  be  laden  aboard,  and  after  zn  embargo  or  reftnunt 
from  tlie  Prince  or  State  comes  forth^  and  then  he  breaks  ground, 
or  endeavours  to  fail  away^  if  any  damage  accrues,  he  muft  be 
refponfible  for  the  fame.  The  reafon  is,  becaufe  his  freight  is 
due  and  muft  be  paid;  nay,  altho'  the  very  goods  he  feyed  as 
contraband  goods.  2  Molloy  232.  cap.  2.  f.  3. 
C  347  I  '  ^'  ^^  ought  not  to  iade  any  of  his  merchant r goods  aboard  jnj 
of  the  King's  enemies  fhips  (admitting  his  own  veScl  leaky  or  dif- 
abled)  without  letters  of  fafe  condu£t  \  otherwife  the  fame  miy 
be  made  prize,  and  he  muft  axifwer  the  damage  that  follows  the 
a£lion.     2  Molloy  232.  cap.  2. 

16.  AV  (hall  he  come,  ox  fneak  into  th^  creeks  or  other  places, 
nvhen  laden  homenvards^  but  into  the  King's  great  ports,  (ankti 
he  be  driven  in  by  tempcft) ;  for  otherwife  he  forfeits  to  the 
King  all  the  merchandize,  and  tlierefore  muft  anfwer.  2  H(^ 
loy  232.  cap.  2. 

1 7.  He  muft  not  lade  any  prohibited  or  unlawful  goeds^  whereby 
the  whole  cargo  may  be  in  danger  of  ^onfifcation,  or  Icaft  fub- 
jeft  to  feizure  or  furreption.     2  Molloy  232.  cap.  2- 

18.  After  his  arrival  at  port  he  ought  to  fee  that  the  fliip  be 
nvell  moored  and  anchored  \  and  after  re4adedj  not  to  depart  or  fct 
fail,  till  he  hath  been  cleared ;  for  if  any  damage  happens  by 
reafon  of  any  fault  or  negligence  in  him  or  his  mariners,  whereby 
the  merchant  or  lading  receives  any  damage,  he  moil  anfwer 
the  fame.    %  Molloy  233.  cap.  2. 

19.  He 
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19.  He  muft  not  fct  fail  with  infufficient  rigging  or  facile j  or 
with  other  or  fewer  cables  than  is  ufual  and  requifite^  reJpeB  being 
bad  to  ibe  burthen  of  the  vejfel.    2  MoUoy  233.  cap.  2. 

20.  If^f;^  goods  or  the  like  ztc  put  into  a  clofe  lighter ^  and  to  be  *  P»fch.  26 
conveyed  from  thefhip  to  the  kej^  it  is  ufual  there,  Siat  the  Mafter  CuVirHfu! 
fend  a  competent  number  or  his  mariners  to  look  to  the  mer-  by  L.  C.  j! 
chandize,  if  then  any  of  the  goods  are  lofl  and  imbezerd,  the  Halei. 
Mafter  is  refponCble,  *  and  not  the  wharfinger;  butifiyxch.  goods 

arc  to  be  fent  aboard  a  Jhip^  there  the  wharfinger,  at  his  peril, 
muft  take  care  the  fame  be  preferved.     2  MoUoy  233.  cap.  2. 

21.  And  as  the  law  afcribes  thefe  things  and' many  more  to  AtxthtJe-^ 
him  2&  faults^  when  committed  by  him  or  his  mariners  in  ports ^  "'^'J^^^Ia' 
fo  there  are  other  things,  which  the  law  looks  upon  to  be  as  ^t  juft 
faults  in  him  in  his  voyage,  when  done,     2  Molloy  233,  234.  <'">'>*  ^ 

cap.  2.  fitersadaM. 

*  gerous  and 

unujual  vmy,  when  he  may  have  a  more  fecure  palTaje ;  though  to  avoid  illegal  iwtpofitiorUf  he  may 
fomewhat  change  hiscoune;  nor  may  hey2i/7  by  flacex  infefted  with  pirates,  enemies,  or  other 
placet  notorioufly  known  to  be  unfafe^  nor  engage  his  velTel  among  roch,  or  remarkable  fandx^  being 
thereto  not  neceffitalcd  hy  violence  of  wind  and  weather,  or  deluded  by  falfe  lights,  a  MoU 
W  *34-  cap.  2. 

22.  The  Mafter  fliall  not  be  anfwerable  for  the  contraEis  of 
their  mariners^  but  they  may  be  detained  for  their  crimes. 
2  Molloy  234.  cap.  2. 

23.  Majler  ofajhip  went  a  trading  voyage  beyond  fea,  and  died; 
ititjucceeding  Majler  opened  his  effeBsj  in  the  prefence  of  the  crew  j 
ana  Hitnfefit  a  letter  with  a  bond  inclofed  to  the  widow,  wherein  he 
bound  himfelf  to  anfwer  to  her  thefum  of  ^oo I,  if  the  fliip  arrived 
fafe;  thefum  the  deceafed  left,  being  200 1,  which  was  the  rate 
of  refpondentia  bonds  there.  The  Ma/ler  traded,  and  made 
300/.  per  cent,  of  the  money.  The  queftion  was,  whether  he 
ihould  be  bound  to  any  more  than  this  bond,  or  anfwer  to  the 
widow  the  profits  of  the  money  made  in  way  of  trade  ?  The 
Counfcl  for  the  widow,  and  the  Ld.  Keeper  too,  thought  it  dif- 
fered from  the  cafe  of  an  executor ;  becaufe  the  (hip  was  to  go 
a  trading  voyage,  and  the  money  was  defigned  to  be  laid  out  in 
trade,  and  the  fucceeding  Mafter  is  in  effeft,  but  a  truftee  for 
the  reprefentative  of  the  former.  And  they  held,  that  if  he 
traded  nvith  the  money  as  with  bis  own  with  care  and  prudence,  and 
then  through  any  accident  the  money  was  loft,  he  would  tiot  be  account- 
able*  It  was  therefore  decreed,  that  he  jhould  account  to  the  widow  ■ 
for  the  profit  made  by  the  trade,  deducing  reafonable  allowance  for 
labour  andJkilL  Tne  Ld.  Keeper  thought  this  refolution  ne- 
cefiary  for  the  incouragement  of  trade ;  it  being  a  comfort  to  a 
man  to  know,  that  if  he  fhould  die,  the  improvement  of  his 
cffefts  in  the  way  of  trade  by  the  fucceeding  Mafter  fliould  be 
for  the  advantage  of  his  family.  10  Mod.  20,  21.  Pafch. 
10  Ann.  in  Cane.  Brown  v.  Litton. 

24.  On  the  hypothecation  of  the  Mafter,  the  fhip  is  fuable  in  [   348    J 
the  Admiralty,  but  the  owners  are  not.     i  Salk.  35.  Trin. 

2  Ann.  B.  R.  Johnfon  v.  Shippin. 
25*  A  Mafter  of  a  (hip  is  difcharged  of  goods ^  when  he  lands 

F  f  3  them 
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them  at  the  euftom-hoofe,  and  girps  the  proprietor  notke. 
MS.  Tab.  cites  5  March.  Eggleiham  v.  Partyes. 

26.  Mafter  of  a  (hip  takes  upon  him  to  fell  tbejbip  at  am  w^ 
dervalui  to  the  agent  of  the  E.  Ind.  Company.  This  is  a  breach  of 
truft  in  the  Mafter,  and  decreed  that  the  E.  IntL  Compatsj  fiaU 
anfwerfor  the  real  value  oftbe/bip  and  cargo^  but  not/or  pofiiUity  ^ 
gain.  MS.  Tab.  cites  i  December  1718.  £aft  India  Companf 
V.  Ekins. 


(B.  a)  Owners.    How  far  bound  by  bis  ContraS  or 

Default. 

If  theotMwr  I.  A    A  Maftcr  of  a  {hip,  of  which  B.  was  owner,  treated  with 
^rt  ^Md  J*  ^-  ^^^  ^^^^"^  thefbip  to  freight  at  80  tons  to  failfrtm 

jLd^\cve^  Londof^  to  Falmouth  and  thence  to  Barcelona  without  altering  the 
nmmted  that  voyage^  and  there  to  unlade,  at  a  certain  rate  per  ton.  And  to 
u'ftfch''rot  perform  this,  the  Majhr  and  Merchant  (J.  S.)  execute  a  charter 
ceedingt^i^'/^'ty»  ^^^  ^-  ^'^^  ^^  party  thereto  j  and  by  the  charter  party  the 
the  voyage,  Mafler  obliges  thejhip^  ana  what  was  therein  valued  at  300/.  The 
^o^^^  *"  Maftcr  deviates  and  commits  barretry,  and  the  Merchant  in  effeS 
formance  hfeth  his  voyage  and  goods.  For  the  merchandize  being  fiih,  came 
thereof  hare  not  till  Lent  was  paft,  and  was  rotten.  Sentence  was  given 
to*die*^da.  ^^^''Z^  ^*^  Majler  and  Jbip^  in  the  Court  of  Admiralty  at  Barcc- 
jnagis.  And  lona,  and  affirmed  on  appeal  to  a  higher  Court.  The  fhip  com- 
thc  raiua-  ing  to  the  merchant's  hands  the  owner  brought  trover.  The  mer- 
ft!p  uf  the  ^^^^^  brought  a  bi/ltojlav  thisfuity  and  another  was  brought  by 
latter  ciaufc,  the  ownexjor  freight,  and  claimM  deduSions  out  of  both  for  his 
vix.  obliging  damages  fuftamcd  by  the  Matter's  breach  of  articles.  For  if  the 
ScpS^rm-  O^^c*"  gi^cs  authority  to  the  Mafter  to  contraft,  or  allow  his 
ancc»  woQid  contra£t,  he  fhall  be  liable  to  lofs  as  well  as  gain,  by  occaGon  of 
not  eicufe  that  contra£V,  and  if  he  will  have  the  gain,  viz.  the  freight  by 
dliL^e!^  the  Mafter's  contrad;  he  ihall  alfo  bear  the  lofs.  And  Ld. 
the  ChrotT   Chancellor  held,  that  becaufe  the  charter  party  valued  the  finp  at 


by  affent  to  a  certain  price,  the  Owner  fhould  not  be  obliged  further,  and  that 
memenc  ^''^  ^^*^  relation  to  the  freight,  not  to  the  value  ofthejhip  :  and  that 
oftheMafler  the  Mafter  is  liable  for  deviation  and  barretry,  but  not  the 


— - •~-~- » ■--■  -  -  --     —   — — J t  —  — 

obligeth       Owners,  elfe  mafters  fhould  be  owners  of  all  men*s  fliips  and 

|C«k.*^acr  ^^^^«s  5  ^"<*  decreed  accordingly.  7,  Ch-  Cafes  238,  239.  Mich. 
Cafe/139/  29  Car.  2.  Anon. 

in  th$  S.  C.  Anon. 

1.  Where  the  (hip  is  well  engaged,  (he  is  for  ever  obliged,  and 
the  Owners  are  concluded  thereby  till  redemption.  2  Mol- 
loy  236.  cap.  2. 
tfif  commol  3*  Mafter  of  a  fhip  //  but  a  "^  fervant  to  the  fhvners,  and  if  he 
law,^ Mdhe  %-^  provijions  on  tick,  tho'  he  has  money  from  the  Owners,  the 
hath  no  Owners  are  liable  to  the  debt  in  proportion  to  their  fcveral  fliarcs 
power  over  in  the  fhip.  Hill.  17C9.  2  Vern.  R.  643.  Speering  &  al.  v.  Dc- 
the  pJJer     P»^c>  Gallway  &  al. 

prhich  he  hath  is  hy  the  c\r\\  law.  Per  Eyre  J.  Show.  loi,  Bofon  ▼.  Sandfbrd^citei  Hob.  in.— 
He  h  mihcr  an  officer  than  a  fervaot.    Vent  238.  Morfe  r.  SJuc, 

5  *  4-I» 
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^.  In  a  Toyage  the  Mailer  of  a  {hip  is  the  Owner's  fenrant, 
Knd  his  duty  requires  him  to  provide  neceflaries  for  the  ihip,  and 
it  is  the  Owner's  intcreft  that  they  Ihould  be  provided;  therefore 
vjbatthe  Ma/fer  neceJTarily  takes  up  (th^  not  upon  bottomry)^  and  ent" 
piojs  for  that  purpoje^  the  Owners  muft  pay.  M.S.  Tab.  cites 
^7  March  17  lo.  Gary  v.  White. 

(C)  Adions  &c.  by  him.  C  349  1 

r.  T  F  any  man  compel  the  Majler  to  overhurthen  the  (hip  or  boat, 
he  may  therefore  be  accufed  criminally ^  and  pay  the  damages 
happening  theieby.     Mai.  Lex  Merc.  pp. 

2.  Either  Mafter  or  Owners  may  bring  an  a£lion  for  the  *  Show.  30. 
freight.  Per  Cur.  a  Salk.  440.  Mich,  i  W.  &  M.  B.  R.  in  Cafe  ^•^'  *°  ^•^• 
of  Bofon  V.  Sandford. 

3*  Mailer  of  a  (hip  is  in  many  refpefls  fuable,  and  may  fue  And  the 
in  thingt  concerning  thejhip  as  well  as  the  Owner,  and  what  the  JJ^^^,^^*^ 
Mafter  recovers  in  this  a£lion  is  to  the  ufe  of  the  Owners ;  per  againft^inT* 
Holt.     1 1  Mod.  383.  Pafch.  1 2  W.  3.  in  tafe  of  Mikes  v.  Caly.  mtrchant 

for  Jrtigbt 
In  bis  arvH  nsme.     Ibid.— -ifirf  quatemus  Majttr  he  cannot  bring  trover  for  the  Jhip.  Ibid. — Mut 

he  may  have  cafe  if  bj  ttfeifure  of  the  (kip  he  he  blndered  of  bis  voyage.     Ibid. And  he  flull 

fcavc  ireffafifor  a  difurbance  <fbim  in.  bis  office.     Ibid. 

4.  Cafe  by  Mafter  of  a  (hip  againft  a  perfon  who  diftrained  corn 
with  which  the  (hip  was  freighted,  whereby  he  lojlhis  voyage^  will 
lie;  or  he  may  have  trefpafs  and  declare  on  his  poffeiCon. 
It  Mod.  381.  Fafch.  la  W.  3.  Mikes  v.  Caly. 

5.  It  is  mere  indulgence  to  mariners  to  fue  for  wages  in  the  Carth.  5if« 
Admiralty,  but  if  the  Mzdtr  fues/or  wages  there  a  prohibition  ^'  ^• 
fliall  go  ;  for  he  contrafts  on  the  credit  of  the  owners,  but  the 
mariners  on  the  credit  of  the  (hip.    i  Salk.  33.  Trin.  I2  W.  3» 

Clay  V.  Sudgrave. 

(D)  Adions  againft  him, 

f .  T  F  an  infant  being  Majler  of  a  fhip  by  contraft  with  anothcir 
take  upon  him  to  bring  certain  goods  from  St.  Chriflopher^s  t9 
Englandy  and  there  to  deliver  themy  but  delivers  them  not  according 
to  agreement,  but  waftes  and  confumes  them,  he  may  befued  in  the 
Admiral  Courty  altho'  he  be  an  infant,  for  this  fuit  is  but  in  na* 
ture  of  a  detinue,  or  a  trover  ana  converfion  at  the  common  law, 
and  a  prohibition  denied  for  that  caufe.  2  Molloy  234.  cap.  2. 
f-.rj, — cites  Fumes  v.  Smith,     i  Roll.  Abr.  530. 

2.  Where  a^/^  is  lojl  by  the  Matter's  negled,  trover  Vit%  not 
agauift  him,  but  a  fpecial  aElion  on  the  cafe ;  the  ftorm  by  which 
the  (hip  was  loft  cannot  be  material  in  trover,  but  if  defendant 
fold  the  (hare  of  the  (hip  before  thtjlormy  then  trover  well  lies, 
tho'  the  Matter  were  appointed  by  the  part  owners*  Cumb.  37 1. 
per  Holt  Ch.  J.  8  W.  3.  B,  R.  Anon* 

F  f  4  (E)  Adions^ 
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(E)  Anions,    Pleadings,  and  Evidence. 

X«  that  he     I.  T>  Y  thc  marine  law,  he,  that  will  charge  a  Matter  wiAi 
iSfc!  that  f^^^^  **  *"  relation  to  his  duty,  muft  not  think  that  a  gene- 

iuch  or  fuch  ral  charge  is  fufficient  in  law,  hut  he  ought  to  afiign  znd  Jpedfy  the 

a  faddifafter  very  fault  whetewith  he  is  fo  charged.  2  MoUoy  ?34.  cap.  2. 1. 13. 
has  happ«nf 

fd»  or  been  occafioned  bj  reafon  of  fome  fault  in  the  marincn  ;  but  muft  tret  mly  fro%M  thtfaA 
r  -I  'iA^  ^*'  niuft  «^  prove  that  that  fault  Hi  diff*ft  t9fucb  a  fad  evtmtg  or  thatiack 

L     35^    J  ^  misfortune  roW^  »•/  i&«i/«  baffentd  vfitbttt  iuch  a  fault  precedcot.     2  MoUo^  234. 
cap.  2.  f.  13. 

2.  What  is  tahenfrem  the  Mafter  //f  relation  to  theflnpy  he  ftafl 
have  cafe  or  trefpafs  for  at  his  ele&ion,  with  thi$  diffirrence,  that 
if  he  bring  trefpafs  he  muft  declare  upon  his poffeffion*  Per  Holt. 
1 2  Mod.  383.  Pafch.  1 2  W,  3.  in  Cafe  of  Mikes  v.  Caly. 

[For  more  of  Scatter  Of  a  fejip  in  general,  fee^ppOt^CCatfoni 
d^^rtner^i  aad  other  proper  Titles.  J 


palter  of  tiie  iaoUieP. 


(A)  His  Power  &Ct 

|.T>  Y  the  ftatute  of  21  H.  8,  c.  13,  tlicre  arc  12  Maftersof 
^  Chancery.  P.  R.  C.  233. 

2.  The  honourable  the  Mafter  of  the  Rolls  is  one  and  the 
chief.    P,  R.  C.  233^ 

3.  His  patent  is  for  life  ;  in  it  he  is  ftiled  Clericus  parvae  ba- 
gx,  Cuftos  rotulorum,  &  Cuftos  domus  converforum  judxoTuau 
P.R.C,233. 

4.  He  taketh  in  open  Court  hi^  oath,  which  1$  ordained  by  the 
18  £d.  3.  and  is  as  follows : 

5.  You  ftiall  fwear,  that  well  and  lawfully  you  (hall  feiTeoiir 
fovereign  Lord  the  King  and  his  people  in  trie  office  of  Clerk  of 
fhe  Chancery,  to  which  you  are  intitled ;  you  fhall  not  aiient  tO| 
nor  procure  the  King's  diflierifon,  nor  perpetual  djunage  to  your 
power  \  nor  (hall  you  do,  nor  procure  to  be  done,  any  fraud  ta 
9ny  man's  wrong,  nor  any  thing  that  tcucheth  the  keeping  of  the 
fealr    And  yovi  ih^  }$|wfullT  counsel  in  things  whiclf  toach  the 

Kioj 
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King  when  you  (hall  be  thereunto  required ;  and  the  council 
which  you  know  touching  him  you  (hall  conceal ;  and  if  you 
know  of  the  King's  di(heTiron,  or  perpetual  damage,  or  fraud  to 
be  done  upon  things  which  touch  the  keeping  of  the  feal,  you 
Ihall  ufe  your  lawful  power  to  redrefs  and  amend  it ;  and  if 
you  cannot  do  the  fame,  then  you  (hall  certify  the  Chancellor,  » 
or  others  which  may  caufe  the  fame  to  be  amended  to  your  in* 
tent.     P.  R.  C-  233,  234. 

6.  He  is  keeper  of  the  recordsy  judgments,  and  decrees,  of  this 
Court.    P.  R.  C.  234. 

7.  The  records  and  rolls  of  Chancery  ^«r^  the  beginning  of 
Richard  the  ^d's  time  are  kept  in  the  Chapel  of  the  Rolls,  the  re/l 
arc  kept  in  the  Tower  of  London.     P.  R.  C.  234. 

8.  The  Mailer  often J!ts  in  Court  with  the  Lord  Chancellor  or 
Keeper^  and  in  his  ahfence  hears  and  determines  caufes  th^re ;  and 
in  the  evenings,  and  at  other  times,  when  the  Court  at  We(t- 
minfter,  or  elfewhere  before  the  Lord  Chancellor  or  Keeper  is  not 
fitting,  hears  aod  determines  caufes  at  the  Rolls.  P.  R,  C.  2^4. 

9.  Cardinal  Woolfey  (who  was  Chancellor  the  29  H.  8.)  But  hcreto- 
is  faid  to  hare  introduced  the  Matters  judging  in  caufes  in  the  ?'*L  j^*" 
Liord  Chancellor's  abfence ;  and  the  Ld.  Coke  in  the  preface  to  fuch  \om^ 
his  third  report,  fays,  he  cannot  conceive  that  the  Matter  of  the  miflion,  the 
Rolls  has  a  lawful  authority  fo  to  do,  or  to  determine  caufes  at  *?*  ^^^^  ^y 
the  Rolls  (as  of  later  times  has  been  ufed),  unlefs  he  be  au-  cnterc4^  m 
thofifed  by  fpecial  commiffign  under  the  great  feal ;  which  it  <ione  tuher 
feems  he  now  is.    P.  R.  C.  234,  23c.  ^^  Cariam 

•^^^      •'''  or  per  Caim 

cellar.    P.  R.  C.  23  5. 

10.  He  has  a  long  time  been  ranked  with  the  great  officers  of  the  [    351    ] 
realm,  as  appears  by  the  ttatute  1 2  R.  2.  c.  2.  where  it  is  enact- 
ed, that  the  Chancellor,  Treafurer,  ;md  Keeper  of  the  Privy 

pSeal,  the  Steward  of  the  King's  houfe,  the  King's  Chamber- 
laiiiy  the  Clerk  of  the  Rolls,  the  Juttices  of  both  Benches,  the 
Borons  of  the  Exchequer,  andpthers  that  (hould  be  called  to  the 
nsiming  of  juttices  of  the  peace,  (heriffs,  efcheators,  cuttomers, 
cc^mptroUers,  &c.  (hould  be  fworn  to  do  the  fame  faithfully,  and 
vrithout  afFe£lion,     Pr  R^  C.  235. 

1 1.  He  hath  great  power  and  preheminence  by  prefcription,  Jla^ 
tutes,  and  comrmjjion.     P.  R.  C.  235, 

12.  Some  have  been  of  opinion,  that  by  his  o(Ece  he  is  a  ge* 
ntral  confervator  of  the  pease  \  but  it  is  faid  he  makes  out  procefs, 
and  takes  recognizances  thereupon,  not  by  any  power  incident  to  his 
pfiice,  but  by  prefcription,     P,  R.  C  235. 

13.  The  Matter  of  the  Rolls  does  yearly,  from  time  to  time, 
tranfmit  in  ettreats  of  parchment,  prett  writ,  in  a  conform  mea-  . 
f\xrc,  and  of  one  (ize  written  on  the  one  fide  only,  all  and  fingu- 
lar  charters,  letters  patents,  writs-clofe,  commifTions,  licences, 
gcc.  out  of  the  faid  patent  rolls,  and  the  £)me  ettreats  the  King's 
(^Chancellory  or  the  faid  Matter  of  the  Rolls  for  the  time  being, 

tiall  deliver  in  their  own  perfons  yearly  to  the  Barons  of  the    • 
j^^he^uer  in  the  Terms  of  Michaelina^  and  Eattq:  for  execution 

and 


autd  procefs  ta  bt  hsrd  and  made  thereupon  for  the  King*    G^ 
Hift.  Exch.  22^9  230.  cap.  7. 

14.  A  decree  made  hy  tie  Mqfier  of  the  Roils  alotie  mtbtid  ib 
qfilfiance  of  two  Mafiers  in  Chancery  was  allowed  to  be  error. 
Vem.  273.  Mich.  1684.    Smith  v.  Turner. 

ic.  3  Geo.  2.  cap,  30.  All  orders  and  decrees  made  kytbe  Mafier 
of  the  Rolls ^  except  orders  and  decrees  of  f tub  nature  as  according  t» 
the  courfe  of  the  Court  ought  only  to  be  made  by  the  Lord  Cbancelkr^ 
Lord  ieepery  or  Lords  Comnu/jfoners^  Jhall  be  deemed  valid  orders 
and  decrees  of  the  Court  of  Chancery  ;  jubjeB  nevertheUfs  'tobeJif' 
ehargedy  or  altered  by  the  Lord  Chancellor,  \ste.fo  as  nofucb  orders^r 
decrees  be  inrolled,  till  the  fame  arefgned  by  the  Lord  Chancellory  ^c. 


(A)  m^fOiXM, 


4Mi 


n  11 1  fure  I,  Tiyr  AXIMS  are  the  foundations  of  the  law  and  the  conclo- 
w'^unTof  ^^^^  ^^  rcafon ;  and  therefore  ought  not  to  he  impugned^ 

ut,  and  a  but  always  to  be  admitted ;  but  they  may  by  reafon  be  conferred 
cooclufiMof  and  compared  the  one  with  the  other ,  tho*  they  do  not  vary,  or  it 
eSed'qui*  ™*7  ^^  difcuffcd  by  rcafon  which  thing  is  neairft  the  maxim, 
nuzlma  eft  and  the  mean  between  the  maxims,  and  which  is  not;  but  the 
cjutdigniut  maxims  can  never  be  impeached  or  impugned,  but  ought  always 
tuSwritM**  ^^  ^  obferved,  and  held  as  firm  principles  and  authorities  ofthenh 

atque  quod  ftlves.     PL  C.  27*  b. 
snuimeooi- 

nibus  probetur,  ib  fure  tnd  uncontrollable,  as  that  they  ought  not  to  be  qoeftioocd  ;  and  is  what  is 
elfcwhere  called  a  principle  and  is  all  one  with  a  nile,  a  common  groondt  poftulatnm  or  axiom.  Co. 
Lift.  10.  b.  It.  a.— ^And  its  being  called  a  principle  or  principtum  is  as  much  as  to  &y  primm 
caputy  from  which  many  cafes  have  their  original  or  beginningt  which  is  ib  ftroog*  as  it  Aiflerech 
00  coQtradiAioni  aiid  therefore  it  is  faid  in  our  books,  rM/ra  negmntem  frimeifia  mom  eft  ii/fmtmmdam. 
Co.  Litt.  343.  a. 

2.  The  alterations  of  any  of  the  maxims  of  the  common  law  are 
moft  dangerous.  2  inil.  210. 
[  35 1  ]  3-  '^^^  -/^ti;/  of  all  nations  are  doubtlefs  rmfedout  of  the  nuns  of 
the  civil  laWf  as  all  governments  are  fprune  out  of  the  ruins  of 
the  Roman  empire,  and  it  muft  be  owned  ttiat  the  principles  of 
our  law  are  borrowed  from  the  civil  law,  and  therefore  ground- 
ed upon  the  fame  reafon  in  many  things  i  per  Holt  Ch.  ]• 
12  Mod.  482. 

[For  more  of  fl^ajTftntf  there  will  either  be  added  aeoDe£lioB 
of  them  with  references  to  all^he  books  of  law  down  to 
this  time  at  the  end  of  this  work  s  or  a  diftin£l  treatifc  will 
be  printed  of  them.  1 
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B^tUun  SInquftenlntm. 


.     (A)  fFbat  it  is,  and  the  Efe3  thereof, 

!•  A  Tenure  is  found  of  the  King  as  of  his  manor  of  Bale  ?**.  ■'*'••• 
by  3x.  a  melius  inquirendum  finds  a  tenure  by  knight's  aX'^faiu 
rervice  of  the  King  \  this  is  a  tenure  by  knight's  fervice  of  the  own  nature 
laid  manor,  and  not  in  capite ;  for  the  melius  only  fuppliet  that  "  '**  «•«»- 
fubUh  was  defemvc.    Jenk.  296.  pi.  48.  "^Jfil^pZ 

memi  to  m 
dtftB  or  tinctrtatnty  rf  a  former  offico^  and  fo  the  tenure  being  found  certainly  here  to  be  of  the  King 
as  of  a  manor,  and  by  fome  fervice  certain,  and  the  uncertainly  only  for  fome  other  part,  when  the 
meliui  in4]uireodum  comes  it  perfects  that,  and  fo  makes  but  one  office  and  mufi  he  joined  together^ 
And  as  (D  the  Cafe  in  D.  292.  Trin.  \x  Eliz.  where  it  is  refolved,  that  an  office  ^itxrag found  that 
'*T*dt  were  held  of  the  S^ueeut  hut  per  qtue  feruitla  ignorant^  and  thereupon  a  meliut  inquirendum 
Vfu  ajvardedf  whereby  the  tenure  tva*  found  to  he  ^a/uhjeS,  that  now  the  firft  office  was  Toid  and 
the  melius  inquirendum  was  in  the  nature  of  a  diem  ciaufit  extremum,  it  was  faid,  that  this  was  no- 
ting to  the  purpofe ;  for  that  vuu  not  a  melius  inquirendum  a/  common  /«w,  hut  grounded  upon  tha 
fiaiweofx  E.  6.  and  taking  bis  nature  and  force  from  thence  \  therefore  the  refoiution  is  exprefsly 
(iut  the  melius  inquirendum  there  is  as  the  tirft  office  and  abfolute  in  itfelf  by  the  fenfe  of  that  fta- 
(ute,  which  is  but  in  two  cafes  mentioned  in  the  ftatute.  Refolved  by  Hobm  and  Tanficld  in  the 
tuurt  of  Wards,  ahfente  Coke.  Hob.  50.  pi.  5$.  Inche  ?.  RolL 

2.  A  melius  inquirendum  iflues  upon  an  office  found  virtutc  *  Fpr  fuck 
brevis  de  mandamus  :  the  faid  melius  inquirendum  ought  not  to  "^^^, 
refirain  the  inquiry  to  any  tenure,  although  it  be  of  the  King  j  out  precc-' 
but  (hall  leave  the  inquiry  without  any  *  reftn£tion.    The  want  ^^}  *nd 
of  the  words  coram  efcheatore,  in  the  writ  of  mandamus  docs  not  ^  "^^J" ^ 
vitiate  it ;  for  the*  writ  of  mandamus  ought  to  be  before  the  ef-  per  Hoba'rt 
chcator,'  and  cannot  be  otherwife.    Jcnk.  294.  pL  42.  (bis).         «n<i  i'*n- 

fieldyabfentB 
Coke,  in  the  Court  of  Wards.    Hob.  73 .  Curtice's  Cafe. 

3.  A  melius  inquirendum  will  never  fupport  a  defeBivt  in^  '^  defefUr* 
f#/w«-  3  Mod.  336.  HilL  2  W.  &  M.  B.R.  The  King  v.  the  '^J^^^^^ 
Warden  of  the  Fleet.  if  it  find 

ieme  things 
^U*  and  nothing  as  to  others,  it  nu^  be  fup^Iy'd  by  a  neliui  infuirendujB.  ft-Salk.  469.  HilU 
*  W.  3.  B.  R.  Linch  v.  CooU. 

(B)  Grantable.    In  what  Cafes^  and  how. 

i-'T'HE  writ  of  melius  inquirendo  lieth,  where  the  firft  office 
'*•  is  found  by  virtue  of  a  writ  of  diem  cla^fit  extremum,  the 
^hiih  office  nvanteth  certainty  in  divers  points^  as  in  the  tenures  of 
divers  lands,  or  in  the  value  of  any  of  them  &c.  then  (hall  iffuc 
forth  fuch  writ  of  melius  inquirendo,    But  if  tbe/^  oj^ce  be 

founi 
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•  S.  P.  per  Jound  by  the  efcheator  •  vtrtute  officii  fuiy  and  not  hy  virtue  if  mj 
Mod  '*6  '^^^^  ^^  commtffion^  and  the  office  ^wanteth  certainty  in  divers  things^ 
Pafch.  1 3  AS  before ;  then  a  melius  inquirendo  (hall  not  ifluc  forthi  but  mc 
w.  3.  the  office  and  inquKition  returned  (hall  be  as  f  Yoid,  becaufe  it  is  not 
[  353  ]  found  by  virtue  of  any  commiflion  or  writ,  but  only  ex  officio  of 
V  *"fV-^^'  the  efcheator,  without  any  command  to  him  to  do  the  fame; 
s!V.  But  and  therefore  the  fame  fhall  be  taken  as  void,  if  it  want  certaiDty 
ttton  cffice  in  any  point.     F.  N.  B.  255.  (B). 

brruU  vfl  comw^Jionit ;  for  melius  inquirendum  (ball  not  be  awirded  where  they  io  not  iwiritke 
former  writ.  Br.  Office  devant  &c.  pi.  3S.  cites  4  E.  4.  22,  ij.  f  A  melius  iBquiraidsmfibill 
not  IJfue  after  a  t/ofV  office,  Arg.  Mo.  218  Mich.  27  &  aS  Ells,  in  Mounfoa's  Cafe. — D.  19S. b. 
Maig.  pi.  30.  fay*  it  wa&  fo  refolved.     a  £lit« 

•  Defendant  2.  A  melius inquirendo  fhall  be  awarded  upon  afurmife maie'tn 
"^^l^^^f^xt  C(?ttr/,  that  the  lands  are  of  a  *  greater  yearly  value  than  is  it- 
of  an  after  dared  by  the  office.  And  upon  like  reafon,  upon  a  furmife  made, 
judgment-     that  they  are  holden  by  other  fervices^  or  that  the  tenant  was^^i 

^lf'al7^e  9f^^^ ^^^^^  ^  ^'*^  t  C/*«^^  *an  is  mentioned  in  the  office,  a 
Ytom  the      melius  inquirendo  (hall  be  awarded.     F.  N.  B.  255.  ^D). 

CrOVJH  at  M 

J  barter  part  of  the  value^  vis.  for  T2o/.  per  ann.  where  the  1an4i  were  w^I  worth  47SA  vA  bt 
^vied  only  the  120/.  per  ann.  and  let  the  outlaw  take  the  reft.  The  firftjudgment-creditorhnn|h( 
an  f  if  git,  and  would  have  the  leflee  account  for  the  whole  ralue  ;  but  it  wai  decreed  {by  wbkb  a 
former  dt'cree  was  fet  aiide),  that  the  leflee  coufd  fevy  ne  more  than  tbt  extended  ^Ntlue^  wluch  wuit 
1 2C  /.  per  ann.  and  could  not  enter  and  take  all  the  profits ;  for  the  Crown  has  so  intereft  ia  dKbaA 
extended,  but  only  perception  of  profits,  but  the  party  may  take  ont^wuiius  infuirejuimmt  aadhavc 
them  extended  at  a  greater  value.  And  it  was  agreed,  that  the  lejeejhouldcbjtnge  flmtt,  sadlttin 
ttejlrji  judgment-creditor,  and  be  pay  the  lejfee  2 or/,  per  ann.  till  le£ee*M  debt  befatitfy*d,  and  I** 
9MtlaMfry  to  remain  in  force.  And  the  extent  upon  the  elegit  after  the  extent  upon  the  outlawry  vh 
beld  Yoid  quoad  the  proteAor.  Hard.  ic6.  Trin.  1657.  Mafters  t.  Whitfield  aodHottun. — Cxfed 
•nd  adjudged  accordingly.     Pari.  Cafes  72.  Attorney  General  v.  Baden. 

■f  An  office  pod  morltm  found  t bat  tbe  perfon  died feifed  of  landi,  but  not  vjbmt  rfate  be  Hei 

feifed  of  in  thr/e  Und%.     It  was  refolved  by  the  three  Lords  Ch«  J.  affiftants,  that  the  faid  ofikc  k 

ikot  utterly  void,  but  may  be  fupply'd  by  a  melius  inquirendumt  at  well  to  ferfcB  ^obatefiauthedt^ 

ceafed  beidy  as  of  ^vbat  ejlate  be  died f fifed;  and  it  was  decreed  acoordiogly.     Ley.  15>  i6«Mi^ 

7  jac  Ncthcrfole's  Cafe. 

Note,  that  it  j.  2  ^  3  £.  6-  cap.  S./  8.  enafts,  That  V)hen  the  jury  jinds  ie 
II  the  an.  ^^^  vel  de  qiiibtts  is^c- ignorant,  or  per  quafervitia  ignorant f  tbe  fry 
In  the  Ex-  Jhall  not  make  a  tenure  of  the  King,  nor  the  laff  a  tenure  in  caf^i 
chequer,        f^ut  infuch  cafe  melius  inquirendum  Jhall  iffue  forth, 

that  if  it  be  j  m      ^ 

found  by  office  tbat  J,  S.  was  feifed  in  fee,  anddy^d^  but  of^t/bom  tbe  tenemarft  are  beld  tbey  i» 
mot  kncnv,  that  acommiflfion  (ball  ilTue  to  enquire  certainly  of  *whom  &c.  and  ifitbtfomndtbat^ 
iy,  N.  then  the  pariyfball  ba^e  oujler  le  main,  but  if  ofllice  be  found  tbat  it  is  beld  ^  tbe  JCiog* 
but  by  ^ubatfer^'ices  tbey  do  not  know ;  this  is  good  for  the  King,  and  it  (haU  be  intended  to  be  M 
in  capite  by  knighu  fervicc ;  for  the  befijball  be  taken  for  tbe  King,  but  now  in  thole  cafb  acto 
inquirendum  (hall  be  awarded  by  this  fUtute.  *  Br.  Office  devant  &c.  pi,  59.  citea  30  H.  t. 

A  melius  in.  4.  It  wz^  found  before  the  Coroner  fuper  vlfum  corporis,  that  J. 
Js^Wdom^or  Harlefton/^//  into  a  marlepitfortuito,  and  fo  died.  Afterwards, 
never  grant-  by  the  procurement  of  the  Queen's  almoner,  a  cornnuffion  iffitti 
ed,  tho'  in  out  of  the  Crown  Office  (quafi  in  nature  of  a  melius  jnqoiitn- 
Sereare^af-  ^""^^  ^"^  ^^^  awarded  to  thejheriffto  enquire  of  his  death^  and  of 
fidavits,that  what  goods  and  chatties  he  was  poifefled  at  the  time  of  liis 
the  party     death,  and  it  W2S  found  before  the  flieriflP,  that  he  wasfele  iefe 

fcSea^'*  It  ^^*  ^^  ^**  moved,  that  this  writ  or  commii&on  was  not  wdl 

awardcdi 
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awarded^  but  utterly  void ;  for  thc^atufe  of  28  EJ,  3.  rap.  9.  is  *»»*  ^«" 
cxprefsly,  that  no  fuch  commiflion  fhall  be  granted  5  and  that  ^l"ll  ,„y 
the  fheriff  fhall  not  take  indi£tment  by  writ  or  commiffion,  and  /au/t  u  in 
F.  N.  B.  R.  144.  and  aco.  agreeth  therewith.     But  Ive  the  'A^'  Conner, 
clerk  informed  the  Court  that  they  have  divers  precedents  fince  ^grtaintym 
the  ftatute  of  fuch  con[imi{rion  awarded.    Cro.  £.  371.  Hill,  the  iaquiji^ 
37  Eliz.  in  B.  R.    Harlefton's  Cafe.  "^^  .;i"c- 

writ  is  generally  granted  upon  oflfices  or  tenures,  aad  dircdled  to  the  Sheriff*,  but  never  to  a  Coroner 
In  cafe  of  a  felo  de  (e,  who  makes  his  inquiry  fuper  vifum  corporis ;  per  Pemberion  Serjeant, 
3  Mod.  2jS.  Trin.  4  jac.  2.  B.  R.  in  Cafe  ot  the  King  v.  Bunny. 

5.  If  an  office  htfoundfor  the  King,  and  upon  a  melius  inqui^'  ^*'  »«1  tP^ 
.  rendum  be  found  for  the  King  likewife^  but  not  warranted  by  tie  wr/V,  *  |^/ii^y°"„* 
Jb  that  all  is  infufficient  and  voidy  a  new  writ  of  melius  inquiren-  quirendum 

dum  ought  to  be  granted.     But  if  upon  fuch  former  melius  inqui-  <^*  '*'  *>« 
rendum  it  had  been  found  againfl  the  King^  he  fliould  not  have  a  f    354   ] 
new  melius  inquirendum ;  i  ft.  Becaufe  then  there  would  be  no  ***"*i^  ^*' 
end  of  fuch  writs,     adly.  If  in  a  diem  claufit  extremum,  or  Jlundl^ 
mandamus  &c.  it  be  found  againft  the  King,  no  fuch  new  writs  ga\nfi  tU 
ihall  iffuc,  and  fo  it  Ihall  be  upon  a  melius  &c.    3dly.  If  office  j^7^,^'t> 
be  found  for  the  King,  the  party  grieved  may  traverfe  it,  and  if  J-f^  record^ 
this  traverfe  be  found  againlt  him,  this  makes  an  end  of  the  mat-  or  other 
ter  ;  fo  if  it  be  found  for  him  that  tenders  the  traverfe,  this  (hall  ^'''-T"^"' 
bind  the  King  as  to  this  matter.     But  if  upon  the  melius  inqui-  ^^^  Yi\n%^ 
rendum  it  ht  found  for  the  King^  yet  the  party  grieved  may  traverfe  for  avoiding 
it.     S  Rep.  168.  rfiU.  7  Jac.  Paris  Stoughter's  Cafe.  IhrflTeit 

8  Rep.  169.  in  Paris  Stoughter's  Cafe. 

I 

6.  In  an  inquifitlon  upon  a  diem  claufit  extremum  the  words  s.  P.  Bc- 
of  the  verdiil  htingy  that  part  of  the  lands  were  hold  en  fo  and  fo  ^^^,.^;^  ,*^, 
pro  aliquo  ipfts  juratoribus  notofive  cognito  in  contrariumy  it  was  re-  nvitb  thf 
folv'd,  that  it  was  infufficient,  and  not  traverfable,  but  to   be  f^*"'  ^*'."» 
fupply'd  by  a  melius  inquirendum,  efpecially  becaufe  thofc  words  ^^,47"  tc 
do  not  import  any  exprefs  affirmative  verdlEl ;  and  thereupon  a  com-  fuii  and  du 
miflion  in  nature  of  a  writ  of  melius  inquirendum  was  awarded  ^^*     '3 
to  inquire  better  of  the  tenure  of  the  faid  lands  fo  uncertainly  ^Jjjj  iJV^ 
found,  and  of  all  other  the  lands  and  hereditaments  found  in  in   Cur. 
the  faid  inquifition.     Ley.  lo.  ii.  Trtn.  7  Jac.  Weftcot  and  Ward.Weft- 
William'8  Cafe.  cou'.  Caie. 

7.  It  was  found  that  B.  wasfeifed  of  divers  lands  at  the  day  of  An  office 
b'u  death,  but  not  found  of  what  eflate  he  was  fcifed  in  thofe  "J^y^'f'^^ 
lands,  nor  that  he  diedfeifed  of  fuch  eflate,  nor  any  tenure  by  Jenight^  Jdffd^  and 

fervice  in  chief  or  otherwtfe  by  knighfsfervice  was  found  thereby ;  hnoing  a  te-- 
but  that  he  died  25 th  July  laft  paft  «cc.  Whereupon  a  *nelius  in-  "Jl^"^!^^ 
quirendum  iflued,  ivhich  likewtfe  found  not  what  the  eflate  was,  of  oniy\imtT^» 
v/icih  iifc,  but  only  that  he  was  feifed  of  fuch  eftate  as  appeared  |y  voi** ;  hut 
in  the  firft  inquifition.  Whereupon  iflued  a  qua  plura,  and  then  |n*"/^"^ 
another  melius  inquirendum,  which  quse  plura,  and  laft  melius  by  knighVt 
&c.  and  inquifition  thereupon  found  being  grounded  on  the  for-  ftivice  had 
mcr  inquifition,  wherein  the  King  was  not  intitled  to  any  lands  ^f !he  K^in* 
at  all^  and  fo  no  jeaufe  to  inquire  of  plura  till  a  feiftn  found,  the  andnodyipi 

whole 
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ttitei,  yet  wholc  was  hdd  to  be  void,  and  decreed  aiccoidingly.  Ley.  at. 
Jll^n^en  Trin.  8  Jac.  Barham's  Cafe. 

^•id    but 

Toidabre,  and  a  melius  ioqutrendum  (hould  hate  beea  awarded  to  inquire  better  of  tbe  cflur 
whereof  he  was  feifedf  and  whether  he  died  feifed  or  no;  but  otherwifc  where  ao  temne  is  fsuad 
«rthe  King.     Ley.  36.  Pafch.  9  Jac.  Shallock't  Cafe. 

8.  An  inquifition  pod  mortem  found  the  land  held  of  A.bj  5/. 
rent  as  of  his  manor  of  D.  and  a  meiius  inquirendum  found  the 
fame  lands  to  be  held  of  B*  as  of  his  manor  ofS.ky  the  fame fermces 
as  in  the  former  of  A.     It  was  held,  that  tho'  in  truth  fome  part 
of  the  lands  might  be  held  of  the  King,  yet  no  new  melius  in- 
quirendum could  be  awarded  tP  inquire  better  of  the  tenure  of 
die  faid  lands  after  the  death  of  the  fame  anceftor,  unlefs  there 
were  a  record  to  prove  a  tenure  for  the  King,  and  tihen  a  Ja.fa. 
nvould  lie  on  theflatute  of  Lincoln  to  feife  the  lands ;  but  no  new 
office  or  melius  inquirendum  could  be ;  and  it  was  decreed  ac- 
cordingly.    Ley.  27,  28.  Mich.  8  Jac.  Gardiner's  Cafe. 
^i^HMi*"^*       9.  It  was  moved  for  a  melius  inquirendum  to  be  granted  to 
and  24  Car^  the  Coroner  of  Kent,  who  had  returned  an  inquifition  concern- 
%,  by  name   ing  the  death  of  one  that  was  killed  within  the  manor  of  Gieen- 
of  St  A  H-    wich ;  he  had  returned  that  he  died  of  a  meagrim  in  his  beady  when 
Cafe.  And    ^^  ^^^  really  killed  with  a  coach.     Haels  faid  a  melius  inquiren- 
Hale  faid.    dum  IS  generally  upon  an  office  poll  mortem,  and  is  directed  ta 
'*«••«  *^^-  the  iheriff.     But  Twifden  faid  diis  cannot  be  to  the  flieriff;  in 
inquired*  no  ^^  Ed-  4-  the  Coroher  muft  enquire  only  fuper  vifum  corporis. 
Belius  in-    And  if  you  will  have  a  new  inquiry,  you  muft  quaih  this.    In* 
quirendum    deed,  a  new  inquiry  was  granted  in  *  Miles  Baktly's  Cafe.  It 
opon^an  of.  being  prayed  that  the  Court,  being  the  fupreme  Coroner^  would 
fice  found     examine  the  hiifdemeanor  of  the  Coroner,  Hales  Ch.  J.  bid  them 
•ficr  ihc      make  fome  oath  of  his  mijdemeanor,  becaule  he  is  a  fwom  officer. 
^^\  h    ^^^*^^"t  ®^t^  we  will  not  quafti  this  inquifition.     Newdigatc 
jcfng'^  te-*  ^^*^>  ^^t  5n  the  Cafe  of  Miles  Bartly  the  inquiry  was  not 
naot;  for     (ikd,  and  that  that  was  the  reafon  why  a  new  one  -was  granted, 
unlefs  xS\t^    Hales  ordered  the  Coroner  to  attend,  who  (he  faid)  muft  take 
fome  cxccp-  ^^  evidence  in  writing,  and  that  he  ftiould  bring  his  examina- 
tion to  the  tion  into  Court.     Mod.  82  Mich.  22  Car.  2.  B.  R.  Anon. 

inquililion 
to  fuafli  ity 

the  Coroner  coald  not  enquire  again  ;  but  if  the  mifdemeanor  of  the  Corancr  were  fomewbat  Btte 
clearly  made  out,  the  Court  faid  they  would  fet  the  inquifition  afide,  and  caufe  a  new  one  to  be 
made.  And  the  Court  faidt  that  in  Michael  Bartmolomew's  Cafe  [which  fecras  to'  be 
S,  C.  as  Mi  L  IS  Bartly  here  cited],  and  alfo  in  Tooms's  Cafe  it  was  frwed  that  tbtn  wi» 
f¥a3ictvuitbtke  Ctronfrtofupbre/s  tbe  King**  cuidencf^  and  fo  the  inquifiuon  was  ^et  afide  apn  a 
male  fe  geiiit. — *  2  Sid.  90.-101.  Trin.  i6^S.  Michael  Barclee*^s  Cafe. 

.Skin.  4$.  10.  Upon  inquifition  of  ^felo  de  fe  retttmed  in  B.  R.  by 
*•  ^'"^  certiorari  it  was  moved  for  a  melius  inquirendum  on  affidavit  oi 
Faich.  34'  melancholy  and  diftraAion  \  but  held  not  grantable,  unle(s  there 
Car.2.B.R.  had  been  fome  irregularity  in  the  caption  of  k;  and  ordered 
th^  "aid  ^^  adminiftrator  to  traverje  the  inqitifiiony  as  is  ufual  in  the  Ex- 
the  Ld.  Ch.  chequer  in  cafes  of  inquefts  of  oiEce,  as  talis  venit  &  queritor 
1.  Hale  had  fcipfum  colorc  &c.  gravari  &  minus  rite  &c.  And  agited  by  ^ 
i^^t  the  Bench  he  might  do  fo,  but  held  by  fome  of  the  Bar  that  it  is 
jt^'^  tr»-  not  traverfable.  Upon  a£tion  of  trover  for  the  deceafcd's  good% 

vtrfaUf*  it 
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it  win  hold  good,  and  cannot  be  traverfed.  2  Show.  199.  Pafch. 
34  Car.  2.  B.  R.  The  King  v.  Ripley. 

11.  The  defendant  ymAfelo  defe,  and  the  Coroner's  Inqueft  S-  C*  citeA 
fiuttdhim  a  lunaticif  and  now  Mr.  Jones  moved  for  a  melius  in"  ^1^*/w 
fpiirendum,  bat  it  was  denied^  becauje  there  was  mdefe^  in  the  in^  &  M.B.  r1 
quijitionf  hit  the  Court  told  him,  that  if  he  could  produce  an  ojffi-  »  c«fe  of 
iflviV  /Aj/  the  jury  did  not  go  according  to  their  evidence y  or  of  any  80^07'°^  ^* 
indirecl proceedings  of  the  *  Coroner,  then  they  would  grant  it;  ♦  if  i  c«. 
but  it  was  afterwards  quafli'd,  becaufc  they  had  omitted  the  »^*«'**  ^»- 
ycar  of  the  King.  3  Mod.  So.  Pafch.  i  Jac.  2.  B.  R.  The  l"^^^ 
King  T.  Hetherfal.  C0r0»er*mtf/t 

takt  a  nruf 
iBfutffitfirvifum  c»rportJ ;  htti/t  melius  inquirt/idum  be  {ranted  on  a  male  fe  geflit  of  the  Coco- 
oer,  the  nnu  inquiry  mufi  h*  hefwe  the  Sheriff w  C^mmijponen^  not  fuper  vifum  corporis^  but  upcm 
affidavits ;  for  none  but  the  Coroner  can  inquire  foper  vifum  corporb,  and  he  is  not  to  be  tniAed 
asain;  but  when' an  inquifition  it  quaihcdi  it  is  as  if  no  inquiiition  had  been  taken,  i  Salk.  loo. 
Mich.  I  W.  &  M.  B.R.  The  King  and  Queen  v.  Bunney. — S.P.  .£»/ where  hi*  inquifition  is  qwjM 
fer  a  defeat  in  point  oiform  oufyt  he  anay  and  ought  to  take  a  new  one  in  the  like  manner  aaif  he 
bad  not  taken  any  before.     Hawk^  PL  C.  54.  cap.  9.  f.  53, 

12.  A.  drowned  him/elf  in  a  pond,  and  the  Coronet's  inqueft 
found  him  non  compos  mentis,  becaufe  it  is  more  generally  fup- 
pofed  that  a  man  in  his  fenfes  will  not  be  felo  de  fe.  And  it  wa& 
mored  for  a  melius  inquirendum,  and  that  the  inquijition  might 
be  quaihed  ;  for  that  \tfets  firth  quod  pred,  defend,  circa  horam, 
odavam  ante  meridiem  in  quoddamjia^numfeprojecit  55*  per  abun- 
dantiam  aquse  ''AyiA.emfiatimfuffocat.  &"  emergit.  erat,  which  is  /«- 
fenfiUe,  It  was  obje^xed)  that  there  is  no  exception  taken  to  the 
fuoftance  of  the  inquifition,  and  the  word  fuffocat.  had  been  fuf- 
ficient,  if  the  word  emergit.  had  been  left  out.  The  Court  were 
of  opinion,  that  there  being  another  nvordin  this  inquifition,  which 
carries  the  fenfe,  it  is  therefore  fufficient :  but  if  it  had  ftood 
fmgly  upon  this  word  emergit.  it  had  not  been  good.  3  Mod.  1 00* 
PalcL  2  Jac.  2.  in  B.  R.  The  King  v.  Saloway. 

(C)   Grantable.     At  what  ^ime.  [  356  \ 

1.  A  FTER  the  inquifition  is  returned  and  filed,  melius  in- 
'^^  quirendum  fliall  not  be  granted fo  long  as  that  inquifition  is  in 
force,  and  not  quafhed,  for  fuch  an  inquifition  is  not  tra- 
Ycrfable  \  but  an  inquifition  on  a  melius  inquirendum  may  be 
traverfed,  becaufe  it  is  not  taken  fuper  vifum  corporis ;  and  this 
was  agreed  per  tot.  Cur.  to  be  good  law.  Carth»  73*  Michu 
s  W.  &  M.  B.  R.  The  King  t.  Bonny. 


(A)  fl^emo- 


s^s  j^emotdti^ttitt* 


(A)  aidemotanDum. 


'        — ^„,,„,„|^ 


1.  T  T  PON  a  motion  in  arreft  of  judgment  for  that  this  aSkii 

^  was  brought  by  bill,  and  the  entry  on  the  record  &c.  waj 

with  a  general  memorandum  ;  Jf.  Memorandum  qucd  alias  fatt^ 

Term.  SanB,  Mich,  and  the  plaintiff //^r/jr^//,  that  the  defendant 

falfo  £5*  malitiofe  cnfuch  a  day  i^c^  indited  the  plaintifffor  keeping  a 

banvdy-houfe,  upon  which  indidment  he  (the  plaintiff)  was  ar- 

raiened  and  tried  &c.  et  inde  legitimo  modo  acquittatm  (viz.)  oa 

fuch  a  day  at  the  fefiions  held  in  the  Old  Bailey  &c.  which  day 

of  acquittal  Hvas  by  the  plaintiff's  own  (hewing  after  Michaelmas 

Term  began,  of  which  Tcrlti  the  bill  was  5  and  Holt  Ch.  J.  cited 

a  cafe  between  Hutchinson  and  Thomas  in  the  time  of  Hale 

Ch.  J.  where  after  verdift  it  appear'd^  that  the  caufe  of  aflion 

accrued  on  a  day  after  the  Term  began,  in  which  the  adion 

was  brought,  and  the  bill  was  of  tlie  Term  with  a  general  mc- 

•s.  r.  per  morandum,  as  in  this  cafe,  and  it  was  adjudged,  that  the  bill 

Cur.  1  Lev.  did  relate  to  the  firft  day  of  the  Term,  and  therefore  that  judg- 

?o  Car!"V  "^c"'  W21S  arrefted  j  and  fo  it  was  in  the  principal  cafe  \  but  it 

Tatiow  V.    has  been  held  good  if  *  bail  viTisJiled after  the  Term  began,  Carth* 

Batcman.      1 ,4.  Pafch.  2  W.  &  M.  B.  R.    Vcnablcs  V.  Daffc. 

2.  In  making  up  your  iffues  &c.  in  the  memorandumy  after  the 
words  in  ctijlcd^  wat'  iffc,  if  the  adion  be  de  placito  quod,  then 
fay  (de  placito  dehif ) — if  pro  eo  videlitet,  then  (de  placito  iran/gr* 
fuper  cafum) — if  in  eje£lment,  then  (de  placito  tranfgr^  IsfeteSiofus 
frmej — if  in  covenant,  then  {de  placito  convention*  fraB*) — if  in 
trefpafs,  then  (de  placito  tranfgr*  l^c.)  Reg.  Plac.  7,  8*  cap.  i. 

3.  The  entries  of  the  ordinary  proceedings  in  the  CommoM 
Pleas  are  not  by  memorandums,  as  in  the  King's  Bench  and  Ex- 
chequer ;  for  as  the  one  was  defigned  to  determine  crixninsi 
proceedings,  and  the  other  the  rcrenue,  fo  the  proceedings 
in  common  cafes  in  both  Courts,  not  being  the  originat  and 
principal  defign  of  their  eftablifhment,  thei^  proceedings  are 
the  by~bujinefs  of  thefe  Courts,  and  entered  by  way  of  memoran- 
dums; but  m  the  cafe  of  an  aSiion  of  an  attorney,  which  is  the  by- 
bu(inefs  of  the  Court,  the  proceedings  arc  entered  by  a  mcmo- 
randunii.     G.  Hid.  C.  B.  39.  cap.  4.* 

4.  Defendant  demurred,  and  {heWSifyf  fifofe,  that  in  the  me- 
morandum it  is  notfaid,  whether  the  bill  was  in  a  plea  ofiAt  vf 
cafe,  or  in  what  plea.  It  was  argued  for  the  plaintiff,  that  the 
bill  is  fet  out  in  haec  verba,  and  (hews  itfelf;  judgment  for 
plaintiff.  Barns's  Notes  in  C.  B.  233.  Trin.  7  &  8  Geo.  2. 
Adkin  v.  Worthington. 

5.  Plaintiff  declared  upon  a  memorandum  upon  a  bill,  bat 

emitted  \n  the  memorandum  the  words  {in  a  plea  of  trefpafs  ijp*" 

g  tk 


the  tafe)  defendant  demurred^  andjhewed  this  omijjlon  fpecially  fot 
cauic ;  per  Cur.  the  plea  appears  by  the  bill,  wliich  is  (ct  forth 
Terbatim  in  the  declaration ;  judgment  for  plaintiflF.  Barns's 
Notes  in  C.  B.  235.  Trin.  7  &  8  Geo.  2.  Adkin  v.  Wor- 
thington. 

6.  Defendant  moved  that  plaintiff  might  infert  the  true  day  of 
jilingthe  bUl  (viz.  February  3d  laft)  in  the  memorandum  at  the 
head  of  his  declaration,  and  that  defendant  might  have  leave  to 
plead  a  tender  of  laft  l^erm,.  the  declaration  not  having  been  de-  - , 
Hvercd  till  after  the  Term.  The  rule  to  (hew  caufe  was  made 
abfolute  on  hearing  council  gn  both  fides.  Barns's  Notes  in 
C.  B.  253.  Eaftcr  1 2  Geo.  2.  Potts  v.  Crefvrell. 


apenace. 


(A)  Menace.    What  (hall  be  faid  a  Mtmzt  fufficient  sce  oureft, 

to  avoid  Things. 

[i-  TF  a  man  does  a  thing  upon  amcnace^r  doubt  of  deaths  he 
fhall  avoid  it,  tho'  no  aft  or  force  be  ufed  againft  him. 
43  E.  3.  19.] 

[2.  Menace  to  till  a  man  if  he  will  not  make  a  deed  i^  fuffi-  P«rJt.  S.  il. 
picnt  to  avoid  it.     i  x  H.  4.  Title  Durefs,  20.  39  E.  28.  b- 
though  there  be  not  any  aft  to  conftrain  him  to  it.] 

[3.  If  a  man  makes  a  deed  upon  menace  of  battery  to  avoid  greater  Me«ace  of 
evij,  this  (hall  avoid  the  deed.    4  H.  4.  2.  Contra  13  H.  4.  TUTH^  u 

tlurcls  ao-  avoid  adccdi 

oth«rw)fe  it  it  of  goods.     Fin.  Law.  8.  b« 

[4.  If  a  man  menace  another  th^tt  if  he  will  not  enter  into  a  Inir^/upoa 
hndof  100/.  to  him  he  willeJeB'him  out  of  the  houfe  in  which  he  JJ^^^'f^. 
dwells  J  upon  which,  to  avoid  the  ejeftment  out  of  his  houfe,  fenJant/aiJ, 
he  enters  into  the  obligation  ;  this  menace  is  not  fuflBcient  to  ^J^at  A.  and 
avoid  this  obligation ;  becaufe  it  is  not  made  to  *  his  life  for-^'-    ^'  "'okhit 


or  mem^ 


beTy  but  only  to  his  ejlate.  Mich.  15  Ja.  in  the  Star-Chambcr,  be-  77^/71?- 
twcen  Goodrich  and  the  Lord  Cftfton.  Refolved  by  the  Judges,  ^      \      ^ 
the  Lord  Cook,  the  Lord  Keeper,  and  Court ;  and  it  was  faid,  htafii  and 
that  an  aftion  being  brought  upon  this  bond,  the  defendant  '^"I^  '^ 

E leaded  per  minaSj  and  yet  it  was  found  and  adjudged  againft  ^^  defend, 
inu]  ant  demand- 

ed his  beailsf 
«Bd  Dicy  refoTed  to  dlUrU  tUmi  wd  Jkid^  thai  if  the  defendant  did  n4t  moAe  Mgaihn  to  the 
▼•t,  XV.  O  g  flainlif 
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j>la\ni:jf  that  i! *y  ^muld  heat  and  maim  him  tj be  to^k  bis  hlsfis^  by  foKt  of  wKich  moiafit  ke  ttlk 
obli^-Loa,  iud:;-!^!!  fi  adio;  and  by  thrct  of  the  Juftices,  and  by  the  beftopiniony  thif  uaopki; 
for  It  (hail  not  be  avoided  buC^  menace  of  bit  body^  ind  mot  by  menace  9/  bis  good**  Br.  Dii«At 
pi.  16.  cites  7  E.  4.  21.     +  Orig.  (Un.) 

Contraofim.  j.  Menace  of  imprifofiment  is  as  good  caufe  to  avoid  a  dcedor 
made^tTmy  obligation,  OS  nunoci  of  life  and  memberi  by  the  opinion  of  the 
fatber,  mo.  Juftices  except  Prifot.    Br.  Durefs,  pi.  9.  cites  29  H.  6. 50. 

tbrr^  feme^ 

»r  brotbfTf  I  (hall  not  avoid  a  deed  by  this.  Ibid.— >IW  menace  to  burn  or  break  a  bom/e  naooA 

to  avoid  a  deed.     Ibid. 

[  358  J  (B)  By  whom,  being  made  by  a  Stranger. 

MafiraM^  [i-  T  F  a  ftranger  menace  hy  covin  of  him  ivho  is  to  have  ihe\t- 
Ik^o  make  neft  to  make  a  deed,  it  is  avoidable.    43  £•  3-  19-] 

/•  me  an  ob^ 

iigation,  and  he  makes  it  by  the  menace ;  there  J.  W.  ihall  avoid  it  by  the  menace  of  the  ftraryT,B 
well  as  if  the  obligee  himfelf  had  made  the  menace ;  quod  nota ;  a  good  cafe,  aad  agreed  bj  lU 
Ihe  Juftices  except  Prifot.   Br.  Durefs,  pi.  i.  cites  39  H.  6.  50. 

2.  Debt  by  W.  C.  the  defendant  faidy  that  the  plaintiff  by  A.  5. 
and  others  unknown,  by  covin  of  him  the  plaintiff,  him  tnt  defend- 
ant at  N.  in  the  county  of  N*  menaced  that  he  would  take  and  iih 
prifon  him  wberefoever  he  could  find  him,  unlefs  hefbouldpay  lol 
to  the  fame  plaintiff,  or  make  to  him  an  obligation  of  10/.  by  whiA 
the  defendant,  fearing  of  the  threats  and  imprifonment  afoR* 
faid,  qiade  and  delivered  the  aforefaid  writing  to  the  fame  plain- 
tiff, of  which  he  prayed  judgment  &c.  And  the  plaintiff  de- 
murred, and  the  defendant  aUb ;  and  the  opinion  of  the  Coart 
was  againft  the  plaintiff  j  by  which  he  was  nonfuited,  ani 
brought  a  new  a£tion.     Br.  Durefs,  pi.  i.  cites  28  H.  6.  S. 

(C)  Puniiliable, 

1.  T  F  one  menace  an  attorney  for  profea^ting  him  in  the  King'j 

^  Court  in  a  fuit  there,  he  ihall  he  fned and  impri/oned  by  the 

Court  where  the  party  is  attorney ;.  per  Doderidge  J.  Lat.  220. 

2.  9  Geo,  I.  cap,  22.  f.  I.  cnafls,  That  ifanyperfonfiallkmnh 

ingly  fend  any  letter  without  a  name  /ubfcribea,  orjigned  with  s 

fi^itious  name,  demanding  money y  venifon,  or  other  valuable  thtng 

{5V.  or  if  any  perfon  Jball  by  gift  or  promife  of  reward,  procure  tuif 

other  to  join  him  in  anyfuch  unlawful  aB,  every  perfon  fo  tffenJaag, 

heing  conviBed,  fbcdl  be  guilty  of  felony,  and  Jhall fuffer  dsatb  w^ 

out  benefit  of  clergy* 


(Pl^ 


0^m*  3s'^ 


% 


(D)  Juftifiable^  in  what  Cafes  and  how  fan 

1.  'T*Refpafs.  Where  liit  father  diesfeifedj  and  J.  N.  abates^  the 
^  fin  cannot  ju/lify  menace  made  to  the  abator  wthout  allegingy 
that  he  entered  upon  him\  but  if  he  enters*  and  the  abator  continues 
pojOeiTion,  there  he  may  menace  him,  that  he  fhall  repent  as  the 
law  wills  (for  without  enny  he  cannot  punifh  him  for  the  trefpafs}) 
ohfque  hoc,  that  he  menaced  him  of  life  and  of  member,  Br.  Trefpafs^ 
pi.  158.  cites  22  H.  6.  48. 

2.  Debt  upon  an  obligation,  the  defendant  faid,  that  it  was  made 
bj  menace  of  the  plaintiff  to  imprifon  him  ;  the  plaintiff/aid,  that  h$ 
aid  to  the  defendant,  that  he  would  fui  him  for  lo/.  debt,  which  h^ 
owed  him,  and  for  which  the  obligation  was  made,  and  imprifon  him, 
if  he  could,  if  he  would  not  pay  him  &c.  which  is  the  fame  menace 
&c.  and  the  opinion  of  the  Court  was,  that  it  is  no  pleaj  for  the 
one  is  a  lawful  menace,  and  the  other  is  a  tortious  menace.  Br. 
Durcfs,  pL  23.  cites  i6£.  4«7. 

(E)  Of  what  Perfonsj  and  Pleadings,  and  Pro-  [  359  3 

ceedings. 

I.  T  N  praecipe  quod  reddat,  if  the  tenant  pleads  the  releafi  of 

the  demandant,  and  the  demandant  fays,  that  it  was  made  at 

A*  bj  menace,  the  other  fhall  fay  that  he  made  it  of  his  goodwill,  and 

not  by  menace,     Br.  Traverfe,  per  &c.  pi.  365,  cites  43  E.  3.  19. 

2.  The  Juftices  of  Bank  may  enquire  of  menace  and  imprifonment 
of  an  attorney  in  the  Kinf^s  palace  by  inqueft  of  officers  of  the  pa- 
lace, and  procefs  upon  it  ihall  be  by  capias  and  exigent.  Br.  Pro- 
ccfs,  pi.  178.  cites  32  H.  6.  34. 

3.  Procefs  was  made  to  the  Warden  of  the  Fleet  of  menace  and 
imprifonmetvt  in  the  itferior  palace  of  WeflminfUr*  Br.  Procefs^ 
pL  180.  cites  32  H.  6.  34. 

4.  In  debt  upon  an  obligation  the  defendant  faid,  that  the 
plaintifF  tnena^^d  him  at  B,  by  which  he  made  the  obligation  at  L.  and 
the  plaintiff  faid,  that  he  menai^d  him  at  B*  but  he  after  made  the 
obligcaion  at  L.  at  laf'ge,  and  not  by  the  menace,  and  the  defendant 
/aid,  that  he  did  it  by  the  menace,  Prift  j  and  the  others  e  contra ; 
and  it  was  doubted  where  the  vifne  (hall  come.  Br.  Dette, 
pL  25.  cites  33  H.  6.  24. 

5.  Debt  upon  an  obligation  againft  a  prior  under  the  covent  feal ;  ^^^  ''«#''- 
liefaid  that  the  prior  his predecejfor  carry^ d  ^  chanons,  who  were  all  fendant^^r 
the  covent,  to  D.  and  then  menaced  them  to  make  the  obligation,  by  ntrut'd  ft,r 
which  menace  they  made  the f aid  obligation,  and  it  was  held  there,  reMr^hur^e 
that  a  covent  or  commonalty  may  do  an  aft  by  menace.    Bn  ^^^ot^^d 
Durefsj  pi.  2.  cites  35  H.  6.  17.  r«;e«/of  d. 

the  pUintiff 

faidt  that  before  the  making  tf  ibedeed^  ^nd  at  the  time  •fthe  making  thereof  tec,  the  faid  J.  then 

akS^t  M€timc*d  A,  B»  C  and  D,  the  monks  vnbo  vjete  then  the  covent^  tha(  it  Xa  fa/,  7  in  all,  to 

C  g  a  imp.lfon 
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imprifin  them  mnd  dttain  them  inprifon  till  they  feaUd  the  deed,  hy  force  •/  rt'bitb  they  msde  tk 
deedf  and  it  is  held  there  prima  facie,  that  covemt  nw  commonalty  can  neither  be  imprifcm'd,  nmme* 
nae*d  to  he  \m^r\(on'd  gener^/jf  nor  hy  general  pleadings  hut  they  may  be  Rieiu^M,  as  hy/preial 
pleading  ahove^  that  is  to  fay  A.  B.  C.  and  D.  xvho  made  the  coi'ent.  But  per  MoUc,  YktjLiiljfy 
that  thofcandno  more  made  the  covent  tec,     £r.  Durefs)  pi.  9.  ertes  39  H.  6.  50. 

6.  It  is  no  plea,  that  the  mayor  and  his  comnumalty  made  the 
deed  by  menace.  Br.  Durefs,  pi-  i8.  cites  21  E. 4.8.  14&15. 

[For  more  of  Sl^tnace  in  general,  fee  SDurcf?,  ^rtfjaftj 

and  other  proper  Titles.] 


Qpevcl^ant0. 


(A)  What  Regard  the  La*w  pays  them^  and  their 

Ufages, 

•  The  cuf-  I,  ikiTErchandife   is  fo  univcrfal  and  ex  ten  five,  that  it  is  in 
chTnts^  Ts*'"  *  manner  unpoflible,  that  the  municipal  laws  of  any  one 

fart  of  the  realm  ihould  be  fufficienc  for  the  ordcrini^  of  affairs  and  rraffick 
comin«n  relating  to  merchants.  The  law  concerning  merchants,  is  called 
J*7  •^  **f  ^^  J^w  Merchant  from  its  umvcrjal  cuncern^  'whereof  all  nations  A 
which  the  take  JpeciaJ  knowledge,  and  the  *  common  andJlattUe  laws  of  En^ 
Jud^s^ught  gland  tffke  notice  of  the  law  merchant,  and  leave  the  caufesof 
to  take  no-  merchants  in  many  inftances  to  their  own  peculiar  law.  As  in 
if  axiy  doubt  t^c  '3  Ed.  4-  9,  lo»  A  tfierchant-Jlranger  made  fuit  before  the 
[  360  3  Kin^s  Privy  Council  for  certain  bales  of  fdk  felonioufly  taken 
arife  about  from  him,wherein  it  was  moved,  that  this  matter  (hould  be  deter- 
thrv"iS!^"*  mined  at  common  law  5  but  the  Lord  Chancellor  anfwcred,diat 
f^  ^  this  fuit  is  brought  by  a  merchant,  who  is  not  bound  tofue  accord- 
merchants  ing  to  the  la^wofthe  land,  nor  to  tarry  the  trial  of  12  men*  And  it  wa» 
wfW  ^^'r  *^^  liJicUrife  rcfolvcd  by  all  the  J ufticcs,  that  if  the  mcrchamBzes 
Hobm*Ch.  of  fuch  a  nurchant  Jlranger  h^JhUn  and  waived  by  a  felon,  die 
J.  Winch.  AiiT^  himfelfj^o//  not  have  them  as  waifs  ;  otherwifeof  cfae  goods 
Heath^^tr""    ^^*  common  perfon.     3  Molloy  458,  459.  cap.  7.  f.  15.  dtci 

Turner.-^     27  E.  3.  Cap.  ao. 

We  take  rtf- 

tice  of  the  laws  0/" merchants  chat  are  general,  not  of  tbofe  that  are  particular  ni^es ;  per  iUl 

Ch.  J.    2  Salk.  443.     Lethulicr's  C*i'e.  That  capnoc  be  %  Uv  or  fittlkon  MMumg  ■"*T''Tf*i 

wUcb.  is  grpueded  m  a  fraud,    >f  •  Cii^  K .  S8*  Born  v.  Vw^ 

2.  b 


2.  In  war,  merchants  in  an  enemies  country  are  privileged 
from  any  violence  to  be  ofFered  them.  3  Molloy  459.  cap.  7.  f.  15. 
cites  Grot,  dc  Jure  Belli  et  Pacis,  lib.  2.  cap.  1 1.  f.  I2. 

3.  There  are  likewife  (for  the  accommodation  of  commerce 
and  traffick)  in  all  countries  privileged  Jbips  and  boats  ferving  the 
country  or  the  prince,  which  have  great  prerogatives  of  being 
free  of  impofts  and  cuftoms,  and  not  fubjed  to  arrefts.  And 
all  (hips  are  fubje£l  to  this  fervice  upon  command,  and  if  they 
rcfufe,  the  fliips  are  forfeited  by  the  law  maritime.  3  Mol- 
ioy  459.  cap.  7.  L  15.  cites  Lex  Mercat.  no,  in. 

4*  If  a  merchant  commit  any  offence^  for  which  he  is  to  be 
amerced,  this  amercement  jhall  he falva  mercbandiza  fua  ;  becaufe 
trade  and  traffick  is  the  livelyhood  of  a  merchant,. and  the  life  of 
the  common-wealth,  wherein  the  King  and  every  fubje£b  hath 
an  intereft.  3  Molloy  459.  cap.  7.  i.  15.  cites  Magna  Ch. 
cap.  14.  2  Inft.  28. 

5.  By  the  ftatute  of  the  5  H.  4.  cap.  7.  merchants  alien  Jhall 
be  ufed  in  this  realm  as  denizens  be  in  others.  3  Molloy  459. 
cap.  7.  f,  15. 

<$•  A  man  delivered  kerGes  to  be  fold  in  Spain ;  the  fa^lor  fells 
to  one  who  becomes  a  bankrupt ;  and  it  is  a  law  in  Spain,  that  if 
the  fa^or  enter  it  before  a  regijler,  and  bad  a  teJHsmmal,  that  he  Jhall 
be  Jycharged*  And  the  Court  faid,  we  wiU  judge  here  that  he 
ihali  be  difcharged.  3  Molloy  459,  460.  cap.  7.  f.  15.  cites 
2  Roll.  Rep.  497.  Caps  v.  Tucker. 

7.  Debt  upon  a  bill  by  a  merchant  to  pay  foreign  coin  amounting  Brow&L 

to  300  /.  to  be  paid  upon  the  payment  of  the  Feajl  of  the  Purification  '  *•  S.  C. 
called  Candlem€L5  Day.     Upon  non  eft  fa£bum  pleaded,  and  vet-  tr!MUtion 
dift  for  the  plaintiiF,  it  was  moved  in  arreft  of  judgment,  that  of  YeW. 
the  declaration  was  not  good,  becaufe  payment  of  Candlemas  is 
not  known  in  our  law  \  yet  the  judgment  was  affirmed ;  for  that 
among]}  merchants  fuch  payment  is  known  to  be  on  the  20th  of  Fe^ 
bruary,  and  it  appears  that  the  defendant  was  a  merchant,  and 
the  Judges  ought  to  take  notice  of  it,  being  ufed  among  mer« 
chants  for  the  maintenance  of  traffick.     Trin.  6  Jac.  B.  R. 
Yelv.  J35.    Pierfon  V.  Pountey. 

8.  All  other  fubjecfs  are  reftrained  to  depart  the  realm,  to  live 
out  of  the  realmy  and  out  of  die  King's  obedience,  if  the  King 
fo  thinks  fit ;  but  merchants  are  not,  for  they  may  depart,  and 
the  fame  is  no  contempt,  they  being  excepted  out  of  thejlatute  of 
5  Jf.  2.  cap.  2.  and  by  the  common  law  they  might  pafs  the 
feas  without  licence,  tho'  not  to  merchandize.  3  Molloy  460. 
cap.  7.  f.  16. 

9.  Merchants  by  law-merchant  may  ajjign  debts ^  but  otlier- 
wi£e  of  a£lors  and  tranfaftors  in  England.     Arg.  2  Chan.  Cafes 

37.  in  Cafe  of  Fafhion  v.  Atwood. ^But  it  was  decreed  that 

debts  afligned  by  parol  by  the  clothier  to  the  fa£Vor  as  a  fecurity 
for  what  the  fafior  had  overpaid  fhould  go  to  the  executors  or 
creditors  of  the  fador  doceafed,  and  not  to  the  bond  creditors  of 
the  clothier.  2  Chan.  Cafes  3S.  Trin.  32  Car.  2.  Fafhion  v. 
Atwood* 

G  g  3  (B)  Who 


3^1  00etc^antjf. 


(6)  Who  are  faid  to  be  Merchants. 

m 

I.  T^  VERY  one  that  buys  and  fells,  is  not  from  thence  to  to 
^^  denominated  a  merchanti  but  dnfy  be  tvho  trafficls  in  the 
%vay  of  commtrcft  by  importation  or  exportatiort  \  or  otherwife  in  the 
way  of  emptiofiy  venJitioftj  bartery  permutatioft,  or  exchange^  and 
which  makes  it  his  living  to  buy  and  fell,  and  that  by  a  con- 
tinued aflfiduity,  or  frequent  negotiation  in  the  miftery  of  mer- 
chandizing \  but  thofe  that  buy  goods  to  reduce  them  by  their 
own  art  or  induftry  into  other  forms  than  formerly  they  were  of, 
are  properly  called  artificers,  not  merchants  j  not  out  merchants 
may,  and  do  alter  commodities  after  they  have  bought  them, 
for  die  more  expedite  fale  of  them,  but  that  renders  them  not 
artificers,  but  the  fame  is  part  of  the  miftery  of  merchants;  but 
perfons  buying  commodities,  tho'  they  alter  not  the  fonn,  yet 
if  they  are  fuch  as  fell  the  fame  at  future  days  of  payment  for 
greater  price  than  they  coft  them,  they  are  not  properly  called 
merchants,  but  are  ufurers,  tho'  they  obtain  feveral  other  names, 
as  ware-houfe  keepers,  and  the  like ;  but  bankers^  and  fuch  at 
deal  by  exchange  are  properly  called  merchants.  3  Molloy  456, 
457.  cap*  7.  {.  13. 

2.  If  a  per/on,  who  otherwife  is  no  merchant,  being  beyond 

fea  taies  up  money  and  draws  a  bill  upon  a  merchant,  he  cannot 

in  an  a£^ion  brought  upon  this  bill  againft  him  as  the  drawer 

thereof  plead  that  he  was  no  merchant;  for  the  very  taking  up 

the   money  and  drawing  tlie  bill  makes  htm  a  merchant  to 

this  purpofe,  and  is  a  merchandizable  ad.  Comb.  152.  Midi. 

X  W.  &  M.  at  Serjeant's  Inn  in  nect-ftrect.     Saifefield  v. 

Witherly. 

A  merthsnt       j.  Merchant  includes  all  forts  of  traders  as  well  and  as  proiperfy 

R?nfenfc*aod  **  merchant  adventurers,  cites  Spelm.  Guilda  D.  279-  b.  A 

vniateiiigi-   merchant  taylor  is  a  common  term  \  per  Holt  Ch.  J.    2  Salk. 

Me,  they     ^4^,  Mavor  &c.  of  London  V.  Wilks. 

knew  not       ^^^  ^ 

»rhaiitinca:]tifo  the  Court  fcemed  to  think.  2  Salk.  61  x.  TrJn.  4  Anns.  B,  R.  Queen ▼.  Haiper, 

[For  more  of  a^ercfjants,  fee  ©illtf  Of  (Erttianfff,  ipattor, 

partner?,  and  other  proper  Titles.  ] 


%tt^l. 
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flipetger. 

(A)  In  what  Cafes  there  may  be  a  Merger. 

I.  ip  STATE  at  common  law  cannot  merge  in  an  eftate  by 
^^  cuftom.    And.  191.  Mich.  27  &  28  Eliz.  Smith  v.  Lane. 

2.  Franktenement  cannot  drown  in  a  chattel.     10  Rep.  48.  b. 
Mich.  10  ]ac.  Lampet's  Cafe. 

3.  No  merger  can  be  where  eftates  differ  only  in  quality  and  Raym.  413. 
n#t  in  quantity.  Arg.  Roll,  R.  178.  Pafch.  13  Jac.  B.  R.  in  'ii^.^ly^/^ 
Cafe  of  Bowles  v.  Berrie,  poffihihty  of 

iffueextinOf 
and  a  tttmacyfir  iife.    Roll.  R.  1 78.  Pafch.  13  Jac.  B.  R.  lA  Cafa  of  Bowles  v.  Berria. 

4.  An  intercft  will  not  drown  in  an  authority ;  as  leflee  of  a  f   362    } 
manor^  except  waifs,  cftrays,  perquifites  of  Courts  &c.  and  (a  ^?'^'  '7^ 
leafe  being  afterwards  of  all  thofe)  the  leflee  of  the  manor  is  ^^^^  ^' 
made  bailiff;  it  was  adjudged  to  be  no  furrender.     Arg.  Hard. 

47.  Hill.  1655.  cites  the  Cafe  of  Gibbs  v.  Scale. 

5.  There  is  no  rule  or  cafe  that  there  ihall  be  a  merger,,  Mcrgen  are 
where  the  ejlates  may  Jland  \  and  the  taking  it  foiJ  only  to  preferve  ^fJ^H*  ^*^ 
the  intention  of  the  parties.    Arg.  Raym.  37.  Mich.  1 3  Car.  2.  never  allow- 
£.  R-  in  Cafe  of  Stevens  v.  Brittredge.  «^  «»n^«f»  for 

fpecial  re»- 
fons.     Wms's  Rep.  4r.  Pafch.  J70.1.  in  Cafe  of  Philips  ▼.  Philipi. — Sec  Devife.  S.  C. 

(5.  Where  ^ere  is  an  intermediate  ejlate^  there  can  be  no  3  Lev.  407. 
merger.  Arg.  Cumb.  81.  Hill.  4  Jnc.  2.  B.  R.  in  Cafe  of  ^^c^' 
Deighton  v.  Grecnvill.  Godboitr. ' 

•  Freeftan. — 

Ibid.  437.  Hill.  7  )Y.  3.  C.  9.  Duncomb  v.  Duncomb. Raym.  36,  Mich.  13  Car.  2.  B.  R. 

Stevens  v«  Brittrtdge. 

7 .  Equal  things  cannot  drown  one  another^ 

(A.  2)   In  what  Cafes,  where   the  Eftates  are   in 

different  Rights  andRefpedts. 

m 

1.  T  F  lejfee  for  years  makes  leffir  .executor  the  term  is  not  drown-  "^"^  \^  x!^t. 
-*•€<!;  becaufe  he  has  the  freehold  in  his  own  right  and  the  lhe*'term*is 
term  en  auter  droit.     Co.  Litt.  33S.b.  rroivtd,— 

Arg.  3    I.e. 
III.  fays  it  was  fo  holden  by  fome.  —Br.  Extingui(hment  54.  that  die  term  is  extinct,  tho*  it  re« 
maint  a/Iecs.— Citad  Arf.  2  Roll.  R.  472.  Mich,  az  Jsc.  li.  R.  la  Cafe  of  Litchdea  v.  Windf- 
Korc  ac]4  Tucker. 

G  g  4  2.   EJiati 


3^2  merger* 

UKct  for         2,  Eft  ale  for  years  and  a  freehold  may  confifl  with  %  Jevertl 

mainde?for  ^^f^^  i   P^^  '^'^""^^  J'    ^'^i'  ^^^^  ^^'  ^^^^*  ^  ^^*-  33^' 

years;  if 

the  firft  cakes  eftate  for  life,  hit  eftate  for  yean  is  not  fo  determinedi  but  that  the  remainder  ftanft. 

Brownl.  i8i.  Trin.  9  Jac.  Bicknall  v.  Tucker.  ■■     So  if  A.  has  a  term  in  right  of  his  wifet  or  as 

executor  and  purebajts  the  reverfiomy  it  is  no  eztinguiihment*  becaufe  he  has  the  term  and  revctfioa 

in  digtrtnt  rights ;  per  H«lt  Ch.  J.     i  Salk.  326.  Hiii.  1 1  W.  3.  B.  R.  in  Cafe  of  Gag^or  Gfcy 

▼.  Adon. Cro.  J.  275.  Watt  ▼.  Sleap. — See  Brfdgnu  29.  Crocker  ▼.  Kclfey.— Cro.  J-  6lt 

Trin.  ai  fac.  S.  C. 

S.  F.  I  tc.  J.  It  was  faid  at  the  Bar,  if  a  parfon  patron  and  ordinarf 
¥r1n  ^T  "^^^^s  a  leafefor  years  if  the  glebe  land  of  the parfonage^  and  after 
Elii.  B.R.  the  parfon  dies,  and  the  lejjee  for  years  is  made  parfofty  and  after 
cites  s.  C.  -he  dies,  that  his  executors  fliall  not  have  the  reiidue  of  Ac  faid 
Tht^v^^  term  which  is  to  come ;  becaufe  the  term  was  extind  bf  the 
Trin!  26  frapktenement  of  the  land,  which  the  parfon  had  in  him  ;  the 
Eiiz.  contra,  which  Catline  Ch.  J.  denied,  for  he  faid  that  he  had  the  term  in 
^urm  ^h^fx.  ^*^  ^^*^  I'ight,  and  in  the  capacity  of  his  natural  body,  and  the 
tiftSf,  jitho*  inheritance  as  parfon,  which  is  in  another  capacity,  and  theie- 
he  had  the  fore  the  term  fliall  not  be  extinguifhed ;  but  fome  at  the  Bar  faid, 

ow!?  ri"hu"  ^^^^  ^^  ^^^  ^^^  ^^  ^^^  ^^"  right,  and  to  his  own  ufc ;  and  thcie- 
•  and  thefree-  fore  they  faid,^  that  it  is  reafon  that  it  fliould  be  eztinguifhed 
hofd  in  the  notwithftanding  that  he  had  it  in  feveral  capacities ;  and  it  is  not 
ihurch  ~  *  '^^^  where  the  termor  has  the  term  of  years  as  executor  of  the 
s.  c.  cited  IcfTee ;  for  there  if  he  dies  the  term^fhall  be  revived.  PI.  C  419- 
I  RoU.  R.  b,  4>^o.  a.  1  nn.  14  Eliz.  in  Cafe  of  Bracebridge  v.  Cook. 

247.  Trin.  .  • 

12  JaC'  that  by  the  hrR  opinion  it  is  an  extinguiihment,  and  that  fo  it  was  taken  in  Sir  Fraach 

Fleming's  Cafe. Larc  loi.  Hill.  S  Jic.  conlra,  that  it  does  not  extingui(h  his  term;  perBnm- 

ley  J. Butfec  VVinch.  iio.  contra,  that  it  wts  a  furrender,  cites  Rudd's  Cafe.— So  is  HbB. 

105.  in  *?.  C.  als.  Sir  A.  Capcl's  Cafe. — So  Jenk.  2co.  in  pi.  i><.  that  the  leafe  is  extind. — S#rfa 

mafttr  ofmn  b^fpitai.     Ibid. — But  if  a  leafe  for  years  be  made  to  A.  'wrr  of  the  Ctmmamaliy  t^Lm* 

'  iforty  ^nd  aften»-aMs  he  becomes  Mayor,  this  leafe  is  not  extin<^  ;and  To  of  a  Dea/i  mndCb^fter,  IM. 

•  [    3^3   3  4-  ^'^^  ^^F^^  ^^fi^Jf-^  ^^  ^^jff^^  '^  '^^  ^ff  of  Others  ;  iji  this  cafe,  if 

s.  c.  cited  the  ftatuteof  27  H.  8.  cap.  10.  of  ufeshad  never  been  made,  die 

L.^U  \^l  ^txm  had  been  merged  at  common  law.     But  Trin.  27  Eliz.  it 

cites  »t  fo  was  rcfclvcd  that  the  term  was  Javed.     7  Rep.  20.  a.  cites  it  as 

adjudged  in  Chevncv's  Cafe. 

Cafe  ot  Che-  '       ''  • 

ney  V.  Oxenbridgc 2  And.  1-92.  S.  C.  adjudged. cited  Ary.  Winch.  109. — S.  C.  a(§«d«cd 

Mo.  196. — So  a  teoffmcntof  rent  to  the  gt a tttt  and  others  to  the  ufe  of  grantor.  And.  %x.  MooX*t 

Cafe.. -And.  :33.   Bate  r.  Villers.  — A.  feifed  of  land  leafed  the  fame  to  B.  for  99  years,  aaA 

2  ye:\rs  afier  by  leafe  and  rcleafe  conveyed  the  inheritance  to  B.  andto  another  to  theaffo/A,  acd 
the  heirs  ot  his  body,  vuh  diverfc  remainders  over  ;  and  if  by  this  conveyance  the  leafe  for  9^  years 
was  dcftfoj  d  in  all  or  :;.  part,  was  the  qucftion  ?  It  was  argued,  but  adjomatur.  Vid.  2  Ler.  1x6^ 
127.  lliU.'26  tc  27  Car.  2.  B.  R.    How  v.  Stile. 

•  z  Roll.  J.  So  of  bargain  andfale  to  leffee  to  make  him  tenant  to  theprjtcife 

— L^du^it  ^^^  fufFering  a  common  recovery  to  the  ufe  of  the  leflbr  and  his 
was-^n"  im  hcirs.     Cro.  J.  643.  Mich.  2  Jac.  B.  R.  •  Ferrers  andCurfoo 

foi   another. V.  Fcrmor. 

r  'J )  fofc ;  per 

tot.  C..r.  Mo:.  107.  Pafch.  26  Car.  2.  B.  R.  Fountain  ▼.  Co«k. 

6.  Uvoj 


6.  iiwry  hy  leffie  for  years  as  attorney  to  the  Icffor  is  no  ex-  But  wfan* 
tinguifluncnt  of  the  term.    Mo.  280.  Mich.  3 1  &  3^  Eliz.  C.  B.  ft^^^^ 

Batty  ?.  Trcvillian.  remaimder  /# 

B.  in  isiip 
remainder  oyer»  and  iSr^  enjt^ti  y,  S^  and  made  a  letter  ef  mtte/rney  N  fT.  R,  to  enter  into  th* 
hods,  aad  fcal  the  feoftment  and  deliver  it  in  his  name  to  the  ufe  of  B.  and  his  heirs,  and  B.  madi^ 
letter of^ittomey  to  C.  to  enter  in  his  name,  whe  entered  accordingly!  this  was  held  a  good  ttaSmad, 
tho'  both  the  IdSee  and  attoraej  were  difieifors ;  for  it  is  good  between  the  feoffor  and  feoffee ;  linr 
the  remaindefuman  by  the  feoffment  and  entry  is  remitted,  and  the  lerm  gene*  the  freehold  havia{ 
^me  to  it.    Gouiaib.  90.  Trin.  30  Elia.  Mounfoa  v.  Weft. 

7.  A  man  has  the  atjlody  ef  a   houfe,  and  afterwards   he  But  if  lejit 
becomes  the  ifvjner  of  the  houfc  j  his  cuftody  therein  ceafes.  afttJ^rir 
Arg.  Godb.  419.  ♦  accepts  % 

grant  of  the 
foftody  of  the  fame  houfe,  *tis  no  furrender.  Arg.  Hill.  1655.  Hard.  47.  cites  the  Cafe  of  Gibbe 
V.  Seaks. 

*  Contra;  lor  the  cuftody  of  the  fame  thing  which  was  let  before  h  another  intereS  In  the  fam^ 
tbing  leaded,  and  cannot  ftand  with  the  firft  leafe.     Cro.  J.  177.  Trin.  5  Jac.  in  Cale  of  Gibfwi  t* 

iearl.- S.  C.  cited  D.  200.  in  marg.  as  adjudged  that  it  was  a  furrender .«—»Per  4.  J.  agaisft  %m 

chat  'lis  a  furrender.    D.  aoo.  marg.  £.  of  Arundel  ▼.  Ld.  Gray. 


(B)  In  what  Cafes  there ^^7/  be  a  Merger. 

i»  T  F  one  has  a  portion  of  tithes  ^  and  afterwards  he  pur  chafes  the 
^  reBorjf  out  of  which  &c.  the  portion  of  tithes  is  not  extinft 
but  remains  grantable.  Agreed  by  counfel  of  both  fides ;  and 
Haughton  J.  gives  this  reafon  for  it,  becaufe  the  portion  of 
tithes  may  be  more  ancient  than  the  re£lory,  and  that  the  re^lor 
anciently  had  no  title  to  the  tithes  \  for  before  the  council  of  La^ 
teran,  every  one  paid  his  tithes  to  what  parfon  he  would,  2  Roll. 
R.  r6i.  Pafch.  18  Jac.  B.  R.  in  Sir  Edward  Cook's  Cafe. 

2.  A.  "^^2%  jeifed  tnfee  of  a  manor ^  out  of  'which  a  feef arm-rent 
nvas  ijfuingy  and  purchas'd  in  the  rent,  and  took  the  conveyance 
to  himfelf  in  fee.  'By  this  the  rent  is  merged  in  the  inheritance. 
Jo  Mod.  525,  526.  Mich.  10  Geo.  in  Cane.  Atcherley  v.  Vernon. 

(C)  Of  what  Eftates.     Copyholds.  [  364  ]' 

I.  'KXT'HERE  the  lord  enfeoffs  his  copyholder  to  the  ufe  of  other i^ 
^^    tlie  copyhold  eftate  is  faved  by  the  27  H.  8.  7  Rep.  38. 
Mich.  5  Jac.   in  Lillington's  Cafe  fays,  it  was  fo  refolved 
28  Eliz.  in  the  Court  of  Wards  in  gne  Ifed's  Cafe. 

2.  If  a  copyholder  in  fee  takes  qffignment  of  a  leafe  made  to  J.  S,  And.  191. 
yet  the  copyhold  is  drown'd.  2  Rep.  17.  Mich.  28  &  29  £liz.  lToI*"— 
C.  B.  Lane's  Cafe.  5.  p."  bui  if 

he  takes  a 
kale  for  years  of  the  manor,  it  is  but  a  fufpeniion  of  his  cofyhold  during  the  term.     Arg.  Cro.  J. 
£4.  Mich.  3  Jac.  B.  R.  fays  it  has  been  fo  adjudged. 


3«  The  cu^em  of  a  copyhold  manor  was,  that  if  a  copyholder 
for  life  died  feifcd  harii^  a  nvife  at  the  time  of  his  death,  that  (lie 

fbould 


5J64  Merger. 

fiotdd  have  her  widowhood  in  it ;  a  copyholder  purcbafes  the  foe  in  tbt 
name  of  A.  tvho  conveys  it  to  B  for  Itfe^  the  remainder  to  the  copt^ 
holder  in  fee ;  afterwards  the  copyholder  takes  wfe^  and  grants  tbt 
remainder  to  CAnfee^  and  dies  ;  this  wife  ihail  have  the  widov- 
hood  in  this  land ;  for  the  copyhold  was  not  deftroyed  nor  ex* 
tinguifhedy  by  rcafon  of  the  eflatefor  life  of  B,  which  hindredthe 
deftrudiion  if  the  copyhold.  Although  the  copyhold  be  deftroyed 
by  the  faid  feoffment  of  it,  as  to  the  lord  in  Uiis  cafe ;  jet  it  is 
not,  as  to  the  copyholder.  By  the  two  Ch.  J.  and  Ch.  Baron. 
Jcnk.  318.  pL  15.  cites  18  Jac.  Cro.  573.  Waldoe's  Cefe. 

4.  Lord  of  a  memory  having  by  the  cuftom  the  cut  of  die 

woods  gupwmg  on  the  lands,  ^r^n/x  all  the  woods  and  underwoods 

'    growings  and  to  grow  on  the  copyhold  to  the  copyholder  and  lis 

heirs.     This  fliall  not  merge  in  the  copyhold.    Vem.  ti.  Mich. 

1 68 1.  Faulkner  V.  Faulkner. 

Ibil.  J9J.         J.  Copyholder  in  tail  takes  a  conveyance  of  Ac  freehold  in  foe; 

?**C.^^    Lord  Chancellor  fcem'd  to  make  little  doubt,  but  that  the  copr- 

s!  P.  That  hold  was  merged.    Vem.  458.  Pafch.  1687.  Parker  v.  Turner. 

there  it    no 

title  remaining  by  virtue  of  the  copybtld  iiitaii'd»  and  jjndgioeat  acoooUasij.     Cvt.  t%i.  PaidL 

%j  Car.  2.  C.  B.  Taylor  v.  Shavir. 

6.  If  a  copyholder  for  life  furrender^  that  is  drown'd,  and  the 
new  eftate  comes  out  of  the  eftate  of  the  lord ;  but  if  in 
fee  it  is  otherwife.  Arg.  Show.  285.  Mich.  3  W.  £c  M.  im 
Cafe  of  Glover  v.  Cope. 


(D)  Of  what  Eftates.     Fee  Simple. 

S.  p.  Carth.  I.  nrWO  feeftmples  that  may  ftand  in  fcveral  perfons  diftind, 
mondf  ▼*"  when  they  meet  in  one  perfon,  cannot  do  fo,  but  the 

Cudmora  —  greater  and  abfolute  fee  doth  fwallow  up  the  bafe  and  limited 
iSaik,338.  fee.  Hob.  323.  Pafch.  17  Jac.  in  Cafe  of  Elvis  v.  Archbiifaop 
*•  ^'  of  York^  cites  HulT/*  Cafe. 


(E)  Of  what  Eftates.     Fee  Tail. 


Carth.  i;8.   I.  'T'HE*  ftatutc  of  Weftminfler  2.  having  made  eflates  tml  a 

Slmmonda  --- 

V.  Cud  more 


Simmondt  A    ^mA  oi  particular  cftatcs,  they  muft  (the  protcftion  of 


l-An  rj?ure  the  ftatutc  being  gone  by  the  fine)  like  all  other  fuch  eftates  be 
[  365  ]  fubjeft  to  merger  and  extinguifhment  when  united  with  ihcab- 
taii  cannot    folutc  fee.  I  Salk.  3  3  8.  Hill.  5  W.  &  M.  Simmonds  v.  Cudmore* 

be  merged 

or  lurrcndcred  or  ertin^  by  acceflion  of  greater  eftates.     %  Rep.  6i.  Br.  Parlement,  7$.  HUI. 

41  Eiia.  C.  B.  in  Wlfcott's  Cafe.^8  Rep.  74.  b.  Trin.  7  Jac.  io  Ld.  Sufford's  Cafe If  lands  asr 

f  iven  in  fee  to  one,  who  was  tenant  in  tail,  his  iiTue  fliall  not  be  remitted^  becaufe  the  later  aft  tikes 

away  the  force  of  the  ftatute  de  donis.    Arg.  Show.  42 •.  cites  i  Rep.  4S.  2  Rep.  46. Where  a 

man  hat  title  to  land  by  a  ra/V,  and  afttr  the  fame  land  h  given  to  him  by  farltawKnt^  his  heir  ^U 
not  be  remitted ;  for  by  the  ^0i  of  parliament  all  other  tides  arc  eicluded  for  ever;  for  it  is  a  jud{- 
ivtrnt  of  the  parliament  that  this  gift  only  fliall  iVand.  Per  Engleficld  J.  Br.  Parliaaieac,  pL  7'- 
e):?9  X9  H.  8.  is  Cafe  of  Buttoa  v.  Savay.  ■  ■  So  where  the  Hirng  hat  tide  ia  tail,  and  (he  iasd  m 


1^  to  hira  by  ptrlianent  in  t^^  the  tail  it  determined,  fo  that  the  heir  (hall  net  vkM  leafet 
nor  chaigci  |rc.  made  ^7  his  ^Mher;  for  the  laft  ftatnte  binds  all  former  titlef  md  eftatm  aac 
cicepted.    Ibid. 

2.  Tenant  in  tul,  remainder  to  the  King ;  tenant  in  tsul  m^ket 
a  leafe  for  years,  and  is  attainted,  the  King  (hall  avoid  the  leafe  i 
for  the  efiaie  tail  is  as  much  gone  by  merger  as  if  tenant  io 
tsul  was  dead  without  iflue.  i  Salk.  338.  Hill.  5  W.  &  M« 
Siaionds  t«  Cudmore, 


(F)  Of  what  Eftatcs.     Eftate^ir  Life. 

I.T  AND  devifable  is  given  to  the  haron  and  feme  in  tail,  the  re* 
^  mainder  to  the  heirt  of  the  baron,  and  after  the  baron  dennfed 
the  fever/ion  t§  his  feme,  and  died  without  ijfue,  and  therefore  ihe 
WIS  adjudged  to  be  feifed  in  fee ;  for  the  fee  came  to  the  naked 
franktenement  by  the  devife  and  death  of  the  baron  without  ipPue. 
Br.  Eftates,  pi.  do.  cites  27  Aff.  60. 
2.  Where  land  is  given  infpedal  tail  to  the  baron  andfirjl  vnfe,  Br.  Quod  ai 

citei 


the  remainder  to  the  baron  in  tail,  and  Hitfrjl  ivife  dies  without  iffue,  ^  "'J^ 


the  baron  is  feifed  by  the  fecond  tail  in  remainder,  becaufe  the  s.  a  per 
franktenement  for  life  merged  in  the  remainder,     Br.  Eftates,  pi.  9.  Middletcm 

citersoE.3.4.  .         Zt^ 

3.  Land  is  given  to  W*  and  A,  i 
nunnder  to  B.  in  tail,  the  remainder 


3.  Land  is  given  to  W.  and  A,  his  feme  in  fpedal  tail,  the  re^-  femt  in7pe~ 

tr  to  the  ri^t  heirs  of  B.   The  ««{'«'V«- 


bartm  dies  Hvithout  iffue,  and  A>  the  feme furvives,  and  is  tenant  in  ^"jj^^/t^ 
tail  after  poflibility  of  iffue  extinft)  and  takes  another  baron  and  has  baton  t  tht 
tjfue,  and  after  B,  dies  without  iffue,  to  whom  A.  the  feme  is  heir,  fi^  ^«- 
and  after  A.  dies.   The  2d  baron  fhall  be  tenant  by  the  curtefy  j  for  J^'^** 
when  the  remainder  in  fee  came  to  the  feme  tenant  in  tail  after  tenant  in 
poflibility  of  iffiie,  At  franktenement  was  merged  in  the  fee,  andfo  ^il  after 
A,  was  feifed  in  fee.    Br.  Eftates,  pi.  25.  cites  9  E.  4.  1 7. 1 8.         S^^^la^lj 

the  kheritance  I  Brown  held  that  it  (houldy  but  Dyer  e  contra.  Mo.  18.  Mich.  %  ElU.  Abor. 

4.  One  cannot  have  an  efatefor  his  own  life  and  the  life  ofano*  Foraneftatc 
ther  at  the  fame  time  in  prefent  intereft ;  for  the  greater  will  [^fefjlyg^^ 
drown  the  leffer  J  but  if  the  greater  be  in  prxfenti,  andtheleifer  than  an 

in  futurO)  as  a  •  leafe  to  A.  for  his  own  life,  remainder  to  him  for  «ft*^«  ^<^ 
life  of  B.  it  is  otherwife.  Godb.  51.  Mich.  28  &  29  Eliz.  B.  R.  J1^V»d 
Arg.  in  Cafe  of  Windfmore  v.  Hulbert.  ihau  drow« 

the  eftate 
for  another'*  life.    Godh.  5T,  5a.  Mich.  28  ft  29  Eliz.  B.  R.  Arg;.  in  Cafe  of  Wiodfrnorey.  Hul« 

bert. -Arg.  2  RoU.  R.  445.  S.  C.  cited  and  faid  the  opinion  of  the  Court  was  that  the  remainder 

vuToid.— D.  lA. — II  Rep.  83.  b. — a  Rep.  60.  b.  6r.  Wifcol't  Cafe.  — $0  it  hoj  graut,  but  not 
iyvf4y  •/limitation.  Per  Doderidge  J.  %  Roll.  R.  445.  Trhi.  ai  Jac.  B.  R.  cites  Lafcel's  Cafe. — 
S.P.  per  Fleming  Ch.  J.  Bulft,  137.  Bowles  v.  Poor. — •  Per  Gawdy  J*.  Goldib.  158.  in  Cafe  of 
Aoflc  ?.  Ardwick.— But  if  I  make  to  one  a  leafe  for  hit  own  life  and  \oo  yean,  both  to  begin  at 
the  fame  time,  the  leafe  for  yean  is  drowned.  Godb.  5I1  5a.  Arj.  in  Cafe  of  Win^fmore  ▼. 
Hulbcit. 

5.  Leafe  to  A,  for  the  life  of  B,  without  impeachment  of  wailc) 
the  remainder  to  A.  for  his  own  life.    He  is  now  punifliablc  fot 

walte  i 


366  fl©erffcr. 

waftcj  for  the  firitcftate  19  furrcndcrcd.  Are.  Godb.  ^a^Midu 

28  &  29  Eliz.  B.  R.  in  Cafe  of  Windlmorc  ▼.  Hulbord. 

Le.    174.  6.  A.  tenant  for  lifcy  remainder  to  B,  in  fee  of  a  copyhold;  B- 

*"  ^'  makes  a  leafe  hj  parol,  tenant  for  life  and  B,  join  in  afurrender  to 

the  ufe  to  B.  Tnis  it  a  good  leafe  againft  B.  andfajrtfae  fBTTcnder 

of  A.  to  the  nfe  of  B*  Ins  eftate  is  merged  in  die  fee,  and  as  it  vac 

cxtinfl,  and  cannot  hinder  the  leafe  to  have  operation;  and  is  all 

one  as  if  he  were  dead,  and  being  all  in  one  nand,  cannot  hare 

any  privilege  fevered  from  the  inheritance ;  as  if  he  in  icmaindci 

grants  a  rent-charge^  and  after  the  tenant  for  \dc  furrendert^ 

the  rent  (hall  commence  prefently.    Cro.  £.  160.  Mich.  31  & 

32  Eliz.  B.  R.  Dove  v.  Willet. 

Citrf  Ron/      ^.  Hahen^  to  A.  during  his  life^  andtheRves  of  B.  and  C  b  is 

It  is ^a good  ^°^  ^^^  franktenement,  and  can  be  no  merging;  it  is  a  fnink« 

limiutioD,    tenement  for  three  lives.     5  Rep.  13.  Mich.  41  &  42  Eliz- 

mnd  he  has   Roflb's  Cafc. 

dute  for  all 

«hc  three  lires.     Cro.  E.  i8i.  Utty  I>«]e*t  Cafe. ^1t  it  fasd  for  the  thice  livet;  aai  A  ieifo 

by  bt(hop«  and  tenants  in  tail  are  fo^  and  if  gnoted  by  way  of  renaioder  are  not  good.  Cro.  £.491- 

Roost.  Atwood. Goldib.  187.  Roffe  v.  Ardwick. Mo  39S.  Roost.  Audwicl^ Souk 

was  to  A.  and  bh  hfiri  during  his  life,  and  the  life  of  B.  and  C.  the  limitations  are  good  eaoi|b» 
•nd  the  heir  ihail  haTe  this  rent  at  a  party  fpecially  namcd^  and  as  heir  by  deiccat*  tfaottgh  k  be  not 
fropcrly  an  tftate  defcendable.     Cro.  J.  %%z,  Trin.  9  Jac.  B.  R.  Bow&ea  ▼.  Poor. 

8.  Jjc^kfor  life,  remainder  fir  life  or  in  tail,  on  condition  that 
if  lejfee  does  fuch  ad,  he  fliall  oavefee.  By  performance  of  the 
condition  he  ihall  have  eftate  in  fee,  and  yet  this  {hall  not  drovn 
the  eilate  for  life.  8  Rep^  76.  Trin.  7  Jac.  in  Ld.  Scaflbrd^i 
Cafc. 
Buls.  6r.  p.  J.  S.  felfed  of  land  in  three  parifhes  in  fee  has  three  fons 

A.  B.  and  C.  and  dcvifed  land  in  one  pariih  to  A-  in  another  to 
B«  and  in  another  to  C.  and  if  either  of  them  died,  the  other  fur- 
vivingjbould  be  his  hein  Nothing  but  a  freehold  palling  by  the 
devife,  the  reverfion  in  fee  defcending  on  the  eldeft  had  drowned 
the  eilate ;  fo  that  on  the  death  of  A.  his  heir  ibaU  have  his 
part,  and  the  remainder  vefts  not  in  B.  and  C.  Cro.  J.  26r. 
Mich.  8  Jac.  B.  R.  Wood  v.  Ingerfale. 
Ron.  R.  ic.  Covenant  to  ftand  feifed  to  the  nkof  bimfelfand  sviftrfr 

178.  s.  c.  flcjr  iivtSy  without  impeachment  of  wafte,  and  after  their  de- 
ccafe  to  tlic  ufe  oifrjifon  &c.  in  tail,  remainder  to  his  own  ri^h' 
irirs.  Refolved,  tliat  the  covenantor  and  his  wife  were  fcifcd 
of  an  eilate  tail  executed  fub  modo,  i.  e.  till  the  birth  of  the  fiift 
fon,  and  then  by  operation  of  law  the  eftates  are  divided^  i-  '^ 
covenantor  and  wife  become  tenants  for  their  lives,  remainder 
to  die  iilue  male  in  tail,  cemamder  over  ;  for  the  eftate  for  tbdr 
.  lives  is  not  abfolutely  dronvned^  but  with  this  implied  limitationt 
till  they  have  iffue  male.  11  Rep.  80.  Pafch.  13  Jac.  Lewis 
Bowles's  Cafe. 

1 1.  Leafe  for  life  to  A.  remainder  for  life  to  B.— B.  grants  hi 
ejiate  to  A.  This  is  an  extinguifhment,  and  the  firft  le&e  is  im- 
mediate tenant  to  the  leflbr ;  per  Doderidge  J.  and  agreed  by 
Ley  Ch.  J.  2  Roll.  R,  485.  Mich.  22  Jac.  B.  R.  Hordr. 
Foy. 

12.  Dev^e 


12.  Devife  t$  A.  (beine  the  heir  at  hw) for  life,  and  if  he  dU  Sid.  17. 
mthout  iJfM  Rvmg  at  his  death,  then  to  B.  another  fon,  and  his  f,^*s.  c^ 
heirs;  but  if  A. has  iflue  living  at  his  death,  then  the  fee  fliall  3  Uv.  407* 
remain  to  the  right  heirs  of  A.  for  ever.     A.  fulFers  a  common  s.  C.  ciicd 
recovery,  and  dies  without  ifllie,     Refolved,  that  the  e/latefor  qq^^i^^^ 
life  devifed  to  A.  fhali  not  merge  in  the  rcverfion  defcended  to  Prceftonc' 
iim,  contrary  to  the  exprcfs  words  and  intent  of  the  will  j  but  - — A.  hai 
ihaU  leave  an  opening  as  they  call  it,  for  the  interpofition  of  the  jH'^'*  V^c. 
remainders,  when  they  ftiall  happen  to*,  interpofe  between  the  and'o.  aoi 
eftate  for  life  and  the  fee.     Adjudged  a  contingent  remainder,  dcvifcj  Und 
and  barred  by  the  recovery.    Raym.  28.  Mich.  13  Car.  a.  B.  R.  ^^  ^^  y^*" 
Piunketv.  Holmes.  f>erform  bh 

tt'/V/,  and 
pay  his  debts*  and  made  C.  etccut9r»  and  ifC.  diu  ^\thin,tbe  ^oyearsj  then  D  Jh*ll  r  f.  -y 
kavt  tubatflutit  remain  of  the  i^oyeart,  and  died.  B.  died  without  iflue,  and  the  in-  ^  3  7  J 
heritaocedefceadson  C.  and  afterwards  C.  died  and  left  W.  R.  his  fon  and  heir;  but  held  thatD. 
ituHili  have  the  refidue  of  the  30  years  ;  for  tho'  the  term  was  estin£l  in  C.  yet  it  is  a  ne%o  devife  tt 
D.  the  words  being  that  he  (hall  hay^fuch  term  &c.  Cro.  E.  laS.  Hill.  3 1  Elia.  B.  R.  Lowe  v. 
Ldwc^j  Le.  no.  Trin.  26  Elix.  in  the  Exchequer.    Vincent  ht^'i  Cafe.  S.  C. 

13.  If  Tands  arc  given  to  A.  for  lifey  remainder  to  A.  a?id  B,  in 
ffCy  it  is  not  any  merger  becaufe  it  is  one  conveyance.  Arg. 
Raym.  36.  Mich.  13  Car.  2.  B.  R.  cites  2  Rep.  60.  Wifcot's 
Cafe. 

14.  If  a  particular  eftate  is  limited  to  A.  and  5.  and  a  remainder  Btit  whea 
is  limited  adequate  to  them  to  drown,  (as)  to  themy^r  their  lives,  ^^rtkular* 
the  remainder  to  their  heirs ;  the  eftates  for  life  ftiall  be  con-  Juaic  for 
folidated.     Arg.  Raym.  36.  Mich;  13  Cat.  1.  B.  R.  cites  Lewis  i»fe  ^  «w>» 
Bowles's  Cafe.  ^'^.  ?*  «• 

mainder  it 
aot  anfwerable  to  them;  aa  to  three  for  llfe^  rtmainder  to  tfvo  in  fee,  they  are  diiliiid  cftatsc 
Ikid.  37.  At;^. 

15.  Feme  covert  tenant  for  life,  remainder  to  htxJirJlfon\  flic 
^fid  her  baron  accept  a  fine  of  the  fee  \  afterwards  a  fon  is  born,  and 
the  feme  dies.  The  remainder  is  deitroyed,  and  the  eftate  of 
the  wife  merged  5  tho'  had  flie  furvived  her  baron  ftie  might  have 
waved  the  fee  and  revived  the  eftate  for  life.  2  Lev.  39.  Hill. 
13  &  24  Car.  2.  B.  R.  Purefoy  v.  Rogers. 

16.  Eftate  to  A»for  life^  remainder  to  B,  and  his  heirs  for  the 
life  of  A.  remainder  to  the  heirs  of  the  body  of  A.  and  remainder 
over;  the  wife  of  A.  fhall  not  be  endowed;  for  the  eftate  for 
life  of  A.  does  not  merge.  3  Lev.  437.  Hill.  7  W.  3.  C.  B. 
J^uncomb  v.  Duncomb. 


(Q)  Of  what  Eftates.     Therms  for  Years. 

{•  T  EASE  to  A,  for  10  jears  to  begin  now;  leafe  to  B.  for  W  ^«  fi^ 

-'-'10  feitrs  to  begin  at  Michaelmas-,  apurchafe  ofthefeejimple  by  -JJJ^fe,'^* 
firft  Icflee  drowns  his  term.  D,  1 12.  pi.  49.  Hill,  i  &  2  P.  &  M.  r^r>«  1/ 

t^^f*  the 
irt/e  holds  fijT  dierefidue ;  per  Venttia  J.   ^  Veat.  yij .^Leafe  in  futwro  may  merge.  Brownl.  40. 

Hopkins  r.  Radferd. It  wat  adraitteM  that  a  fixture  inttren  will  oot  prcyeni  a  me/ger.    a  Wm'j 

R«p.2a7.  Trin.  17x4.  WTiitthivckT.  Whiwhurch. 

4  2.  Uffar 


3^7  lO^erser. 

t,  P.  per         ^.  I^jffirm$ftgageiUfrever/iQntoleffiefiryears^  and  paid  dif 
CdST  o^'.   *iioncy  at  the  day ;  it  was  held  that  the  leafc  For  years  was  uttedf 
pi.5.       '   extind.    3  Le.  6.  Mich.  4  Eliz.  C.  B«  Anon. 
Dal.  52.  3«  P^ff^  executrix  has  a  term^  and  fhe  takes  baron,  and  the  iand 

fl-  25-        furchafes  the  rever/ion\  the  term  is  extin£l  as  to  the  wife,  ifihe 

furvives  \  but  in  refpe£l  of  all  ftraneers^  it  fhall  be  accounted  as 

ajfets.     Mo.  54.  pi.  157.  Pafch.  5  Ehz. 
Hetiey  36.        4.  Baron  of  a  termor  *  purchafcd  the  fee  :  per  Manwood,  die 
Palfch  \      ^^'^"^  ^^  extinft  5  but  if  ^feme  termor  marries  htm  in  remainder ^  the 
£tiz.  C.  B.  term  continues ;  for  one  is  the  a£l  of  the  hufband,  the  ocber  the 
Anrti.  s.  p.  ad  of  the  law.    4  Le.  38.  6  Eliz.  C  B.  Anon. 

but  Dyer 

diought  drey  were  tenants  in  common  of  the  fee  *  PI.  C.  41 S.  b.  BncdiridsCT.  CoA*'^^ 
Cro.  ].  275. — Bafn  is  termor,  and  the  w/e  furcbajtt  the  fees  or  if  the  %uife  hai  the  reverjmk- 
fore  marriage^  thia  eitinguUhct  the  leafe,  but  not  if  the  pe  defcendt  to  ibe  rv-fe  afttr  mmrrmp* 
Tenk.  73.  pi.  38.  cites  Cro.  ].  175.  Piatt  t.  Sleap.-.— But  quaere  if  they  had  had /jfiit^  fb  tkaioc 
liuiband  would  be  tenant  hy  the  atrte^f  Ibid.-— Bult.  Ii8.  S.  C-^l  Jenk.  73. 

Godb.  t.         5,  A  tenant  for  life  and  the  adminiftrator  cf  leffee for  years  ef  t^ 
fttmt  to*bc  ^'^^  infuturo  viz.  to  begin  after  the  death  of  tenant  for  lifeyoni 

S.  c. <Vf  the  purchafe  of  thefeeftmple  ;  per  Maawood^  the  term  is  not 

Arg.  Roll,    extind)  becau^  only  an  interejje  termini  \  per  Mounfon,  it  is  not 
r '  ^^^8  1  ^^^^'^^*  becaufe  he  nas  the  term  as  adminiftrator  en  auier  drmt\ 
L   3       J  per  Dyer^  if  executor  has  a  term  and  purchafe  the  fee  fimplCf 
the  term  is  determined.    4Le.  37*  6  Eliz.  C*  B«  Anon. 

6.  Eftate  for  years  granted  to  A,  and  the  fvife  of  the  re\ 
fhall  not  drown  m  the  reverfion  of  the  baron,  but  upon  deadiof 
the  wife  furvives  to  A.  PL  C.  418.  Trin.  14  Eliz.    Bracebridge 
V.  Cook. 

7.  Lejfee  for  years  marries  vuithfeme  tenant  for  life;  theintereft 
of  leflee  by  the  intermarriage  is  not  extin£t ;  for  it  is  but  ^p^ 
hility  and  not  an  intereft;  per  tot.  Cur.  3  Le.  158.  in  Cafe  of 
Cadee  v.  Oliver.— Cites  it  as  adjudged  17  Eliz. 

1^.92. S.C.       8.  A.  leafes  for  years  to  B. — B.  devifes  the  occupation  of  &c. 
With.  29  to  his  ivifiy  fo  long  as  fhe  fhall  continue  foley  but  after  (he  fball 
C.b!  Hal  marry,  to  his  fon.  K,  enfeoffs  the  nvife^  who  after  took  hufbandi   ^ 
mittgton  ▼.  this  is  no  merger,  but  the  fon  may  enter.    And.  162.  Rod- 
Rider. yard  V.  Hanninc:ton. 

Colda>.59.     ^  ^ 

g.  C. — Off.  67.  S.  C.  by  the  name  of  Haverington*s  Cafe. 

9.  A.  leafes  for  years  to  B.  and  after  makes  a  leafe  for  years  in  re- 
verfion  to  C.  and  afterwards  devifes  the  fame  lands  and  other  lands 
to  Cfor  life  for  to  bring  up  A's  children.  C.  entered  and  took  the 
rent  &c.  virtute  teftamenti ;  it  feems  this  is  a  merger  of  the 
leafe.  See  Le.  lap.  Trin.  30  Eliz.  B.  R.  Colebum  v.  Mixftooes. 

10.  Devifor  feifed  in  fee  devifes  a  term  for  21  i^ars  to  A.  and 
if  he  die  within  tlie  term,  remainder  to  B,  by  defcent  of  inheri- 
tance to  A.  unity  of  pofleiBon,  his  grant,  or  his  fbrfieitare,  tk 
remainder  is  defeated ;  but  if  the  land  be  dew/id  fit  2 1  yeart  to  A* 
and  if  he  die  within  the  years  that  B.  fliall  have  the  refidue  of  eke 
years,  no  z€t  of  A.  can  prejudice  the  remainder  in  B.  per  lot. 

wyr.  Mo*  269.  jMich*  30  &  3 1  £Uzt  ia  the  bcbcquer.  Iiee  T.Lce. 

II.  Be 


ti.Helhathasaneftatefor  lOj^Air/mayfurrendertohimthat  But  if /^ 
las  an  cftatc  for  12  years j  and  the  cftate  is  drowned  and  the  w^y^^^ 
ojlier  fliall  come  into  poflelTion ;  and  a  furrender  to  him  that  has  yeJrsy  and^ 
3  greater  cftatc  for  years  is  good  as  to  him  that  has  an  eftate  for  i^^^cc  for  19 
Kft ;  and  where  the  furrender  is  to  a  termor  in  reverftony  it  is  all  Jf^de/to" 
one  if  the  rcvcrfioncr  had  a  greater  eftate  for  years  or  not.  Cro,  icffcc  for  20 
E.  302.  Trin.  35  Eliz.  B.  R.  Hughs  v.  Robotham.  >«"»»  th»»  »• 

good  to  con- 
^y  his  intereft,  b\St  *  not  drown  the  eftate,  but  he  has  the  2Q  years  as  beibre ;  otherwlfe  it  i*  of  a 
Jwrtnierio  aiiother  that  has  the  revei^^n  for  vcars.     Cro.  E.  302.  Trin.  35  £lic.  B.  R.  Hughj  v, 
Aobgcham.— *Ow.  97.  in  Cafe  of  Perr  in  als.'Porey  v.  Allen. 

12.  Leflee  for  60  years  takes  a  new  leafe  to  iegin  1  o  years  after \  -A-rg-  3  Lc- 
it  was  adjudged  to  be  a  furrender  prefentlv.     Arg.  Cro.  J.  84.  "tffo  hell 

Mich.  3  Jac.  B.  R.  in  Cafe  of  Gibfon  v.  Searle. Cites  it  by  D,.  an* 

a«  •  JeftVs  Cafe.  37  Eliz.  C.  B.  Cro.  E.  c22.  B~*°  J- 

2  Ella,  in 
Bukmtt  Cafe.—*  Cio.  £.  511.  Mich.  j8*  39  Hlis.  C.  B.  Ive  ?.  Samnu.  S.  C« 

13.  A  man  may  have  a  greater  mnd  Uffer  eftate  in  him  at  one 
time,  where  the  lejfer  is  fubfequentj  as  an  cftatc  for  life,  re- 
mainder for  years.  Arg.  Cro.  £.  491 .  Mich.  38  &  39  Eliz.  B.  R. 
in  Cafe  of  Roos  v.  Adwick. 

14.  Devife  of  land  to  B.  till  C.  is  li^  and  then  to  B.  and C*  for 
tbeir  lives.  If  this  be  a  term  for  years  in  B.  during  the  minority 
of  C.  and  a  freehold  to  B.  and  C.  this  term  cannot  ftand  with  the 
freehold,  and  therefore  is  drown'd,  and  they  arc  immediate  join* 
tenants  of  the  freehold  j  per  two  Juftices;  and  agreed  by  Walm- 
ilcy  J.  that  if  this  (hall  enure  as  an  immediate  devife,  then  the 
term  fliall  be  excinf^,  and  they  arc  jointenants  of  the  freehold ; 
but  perhaps  the  will  did  not  intend  the  freehold  to  take  place 
till  after  the  years  expired.  Cro.  E.  532.  Mich.  38  &  39  Eliz. 
in  Scacc.    Block  v.  Pagravc. 

15.  LeJJee  for  years  y  remainder  for  life ^  remainder  in  fee.  The 
remainder-man  in  fee  infeoffs  lejfeefor  years^  and  mahes  livery ;  it 

was  adjudged  a  good  feoffment ;  becaufe  it  was  not  a  furrender,  [  369   ] 
by  reafon  of  the  mean  cftatc  for   life;  per  Tanfield  Ch.  B. 
Lane  117.  cites  41  Eliz.  Fades  v.  Knotsford. 

i<5.  The  ufe  of  land  is  limited  to  A,  for  99  years ^^  and  that 
J.  K.  L.  M.  N,  andO.  who  were  feoffees  to  yiks^fhould  hejeifed 
to  their  onun  ufe  in  trujl  for  A.  and  his  heirs f  with  power  to  A.  to 
alter  and  limit  the  truJl  as  he  fliould  think  fit.  Afterwards  A.  on 
his  marriage  afftgns  the  ^  year 4  term  to  J.  [one  of  the  truftees)  and 
W.  R.  a  ftranger,  in  trujl  for  himfelf  {yrz.  k^  for  Ufe  ^  remainder 
t»hii  wfefor  lifey  remainder  to  the  heirs  male  of  their  two  bodies^ 
and  by  tie  fame  deed  limits  the  trufl  of  the  inheritance  in  the  fame  man^ 
Tier*  A.  grants  a  rent-charge  to  Sir  R.  B.  and  his  heirs,  with 
power  to  enter  &c.  A.  and  his  wife  die,  leaving  B.  their  fon« 
The  rent  being  arrcar  SirR.  B.  enters.  Then  J.  and  the  other 
truftee  ailign  the  term  of  09  years  to  B.  who  leafed  to  the  plain- 
tiff in  ejeflment.  The  Jury  upon  hearing  the  opinion  of  the 
Covxt  found  for  the  plaintifffor  all  fave  afxtb part'^  for  fo  much 


3^9    ,  flPetger. 

nvas  irawrfd  andfurrendet^d  by  the  affignment  of  A.  to  J.  onerfthi 
Jix  jointenantj  of  the  reverfion.  Vent.  193.  PaJch*  24  Car.  2.  B.  IL 
Sir  Ralph  Bovey's  Cafe. 

Cio.i.T73.       17.  A  leffer  term  cannot  merge  in  a  greater.  Arg.  Show.  3od. 

eS'.  b*r.  ^**  3  w .  &  M.  B.  R.  in  Cafe  of  Leach  v.  Thompfon. 

Porrj  AU 

kn. — ^By  taking  a  fccond  leafe  for  60  yean,  a  firft  for  at  years  it  meifed.  Cro.  B.  iy.  Paicb. 
33  Bib.  B.  R.  io  Cafe  of  ^ingv.  Harrii.-~3  Le.  14».  Mick.  32  EUs.  B.  R.  S.  C— ^«ineflcr 
for  yean  takes  a  nrw  Uafefir  a  Uffer  term,  it  is  a  furrender  of  the  fiiiL  Afg/Cro.  J.  {4.  MicL 
%  Jac.  B.  R.  in  Cafe  Qf  GMoa  v.  Scarle. 


(H)  Of  what  Eftatcs.    Trtdfl  Terms  in  Equity. 


I.  J^Everfion  in  fee  fraudulently  conveyed  to  a  termor  for  J00» 

•^^  years,  and  without  his  confent  or  privity,  on  purpok  to 

drown  me  term,  and  to  hinder  the  termor's  making  provifion  for 

?ounger  children  was  decreed  not  to  be  merged.    Fin  R.  220. 
?r.  27  Car.  2.  Danby  the  father  y.  Danby  die  fon  and  Pierce. 
2.  Lejf^^  for  a  1000  jtzrsqffignes  the  term  to  the  lejfor  intruftk/i 
his  wife  and  children,  and  the  leflbr  accepted  the  truft,  and  de- 
clared it  to  be  for  the  wife  and  children  &c.  The  Court  fupported 
the  tnift  notwithftanding  the  meiger  of  the  term  in  the  inhc* 
ritance,  and  decreed  the  heir  of  the  leflbr  to  make  a  further  af- 
furance  of  the  remsunder  of  the  term  to  a  purchafor  of  the  tens 
from  the  fon  of  the  leflee.    Fin.  R.  424.  Mich.  31  Car.  2.  Sa&- 
ders  V.  Boumford  and  Allen  &  al. 
T*m  ef  5^      3.  A  portion  was  limited  to  be  raijed  out  of  a  term  for  jcxrsjwr  0 
^^J^I^  dliifg*/^  ,•  the^tf  after  drfcends  on  the  daughter.  She  within  age  de- 
Mfate  iufet^  vifcd  the  portion.   Matter  of  the  Rolls  relieved  agmnfl  the  merger^ 
fordaughten  and  decreed  the  portion   to  go  according  to  the  will  of  the 
S^rgid   iiwghter.      2  Vem.  90.  Mich.  i688.  PoweU  v. Morgan. 

at  law,  nor 

the  truft  extinguiibed  in  equity  by  thedefcent  of  the  inheritance  on  a  daughter,  bat  remains  tiS  ■ 

MSt&s^  chaige  on  the  eftatc  (  per  Somcrs  C.  %  Vem.  R.  354.  Hill.  1697.  Thomas  v.K.eyniib. 

4.  A  fum  of  money  was  charged  upon  lands  payable  to  7.  (• 
and  vefted  in  truftees  in  fee  tiU  payment,  and  the  famelegsl 
eftate  ftill  continuing  in  them  there  can  be  no  merger  by  an 
eflate  tail  coming  to  J.  S.  who  was  intitled  to  the  money.  Bat 
had  this  been  a  meer  equitable  charge  upon  the  land,  and  t 
fee  fmple  had  come  to  J.  5.  it  might  then  have  been  a  mer- 
ger. 2Wm8*s  Rep.  601.  604,  Trin.  1731.  Duke  of  Chan- 
dois  v.  Talbot. 

[  370  ]  (I)  By  what  AO. 

l.\li7lIERE  Ae  inheritance  comes  to  the partiaJenrefiate^htit  if 
^^  Jhe  aB  ofGod^  the  law  or  the  party  f  the  rarticttlar  eftatc  ii 
drown'd.  2  Rc^.  60.  b.  HiU.  41  Elix,  C.  B.  Wifcot's  Cafe. 

2.P^ 


^etger.    jteeftte.  sy 


i.  Ttnantjhr  Itfe^  and  remainder-man  in  tail  join  in  Q  feoffment 
^rjine  to  a  ftranger.  The  eftate  for  life  Is  merged,  and  vet  thj 
feoffee  or  conufee  fhall  hold  during  the  life  of  the  tenant  tor  life, 
the'  the  tenant  in^  tail  be  dead  without  iflue ;  per  Holt  Ch.  }• 
Carth.  2^0.  Hill.  4  W.  &  M.  B.  R.  in  Cafe  of  Simmonds  ▼• 
Cudmore. 

3.  Tenant  in  tail,  remainder  to  the  King.  Tenant  in  tail  makes 
a  leafe  for  years,  and  is  attainted  t  the  King  fliall  avoid  the 
leafe  ;  for  the  ejlate  tail  is  as  much  gone  by  merger  as  if  tenant 
In  tail  was  dead  without  iflue.  I  Salk.  338.  Hill.  ^  W.  &  M. 
Simmonds  v.  Cudmore. 

[For  more  of  Sl^erffer  in  general,    fee   (KrtfnSflffl&ment, 
^Ortfong,  CliarffC,  and  other  proper  Titles.] 


«[MMHiMNta«^Hi4lw*HftMakMii 


^eoie* 


It  1 1 


(A)   Mefne,     ^gainfi  whom.      \fVhefe  there    are 

fever aL^ 

'    f '•  t  F  there  TLXtfeveral  mefnes  one  after  another^  if  the  tenant  he  S.  P.  Ir. 
•*•  diftrained  by  the  lord  paramount^  he  fhall  have  this  writ  ^1^""%^^' 
^gainft  his  mefne,  and  fo  every  one  after  againjl  his  mefne  by  the  28   H.  6.  6, 

*  fpecial  matter  ////  he  comes  to  the  mefne  next  to  the  lord  paramount,  —  S.p.  Till 
39  H.  6,  31.  b.  per  Curiam.  (R.  It  feems  that  there  ought  to  Jhc'^^ihieV* 
be  caufe  of  acquittal  between  every  one.)    i8  H.  6.  33.J  lord.  Br. 

Mefne, 
pi.  12.  cltet  39  H.  6.  30.  But  Brook  fays,  it  feems  that  tYit^rft  xvHt  of  mefne  ought  to  commence 
cy  the  tertenant ;  for  non^  caa  be  diftrained  but  him,  and  therefore  he  may  have  writ  of  mefne 
againft  his  mefne,  and  the  firft  mefne  againll  ihe  fecond,  and  fo  utfupra.— »-^v/  it  feems  that  nont 
€aK  have  writ  of  mefne  Sut  he  tvho  ii  grieved  ^y/uift  unleft  the  tertenmnt  \  for  he  may  have  writ  of 
mefne,  quim  timet  Jijln'ftgi,  and  fo  cannot  any  of  the  mefnes ;  for  they  cannot  be  diilrained.  Ibid* 
citei  7  H.  4.  12.  in  the  written  book. 

2.  If  one  be  tenant  by  the  curtefy  of  a  mefnalty  &c.  and  the  te- 
nant 18  diftrain'd,  the. writ  of  mefne  fhall  be  fued  againji^ 
him  in  revetfan^  and  not  again/t  tenant  by  the  curtefy.  F.  N.  B. 
136.  (N). 

3.  A^mfeigniory  is  granted  to  baron  and  feme  ^  and  to  the  heirs  of  the 
baron f  and  in  a  per  quae  fervitia  the  tenant  will  not  attorn,  unlefs 
thej  will  grant  to  acquit  him  &c.  whereupon  the  bavon  grants 
or  Um  and  his  heirs  tg  acquit  the  tenant  and  bis  heirs^  and  after-» 
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wards  tlie  harcn  dies ;  the  tenant  may  bring  a  writ  agakjl  tti 
hu/band's  heir  during  the  femc^s  life^  who  is  tenant  for  life,  and 
good.    F.N.  B.  136(0). 

[  37O  (a.  2)  Statute  13  E.  !♦  cap.  9. 

•  S€c(D)—  i.    13  £.  i,T7Na£ls  that  wi&^/;  chief  lords  difirain  in  tht'ir  fei 

+  W\  ^^P'  9'  S.i.^^  for  •  cnfloms  and fer'-jices  to  them  di/ej  and f  ttere 

The  mif-  w  ^  yTi^/z-v  J  w£/VX  ought  to  acquit  the  tenant^  fithence  it  lielh  net  in 

chief  here  ffjf  mouth  of  the  tenant  after  that  he  hath  replevied  the  dijlrefs^  to  dtnj 

S^cd"  te-  the  demand  cf  the  chief  lord y  ivhich  avoiveth  in  the  King's  Court,  that 

fore   the  ^he  difirefs  u  laiufully  taken  upon  his  tenant,  %uh:ch  is  upon  the  mjfif* 

snaking  of 

this  ftatutey  was,  the  great  delays  which  were  ufcd  in  the  writs  of  mefne,  in  which  the  proctKat 
the  common  law  was  fummons*  attachment  and  diftrtfs  infinite,  and  yet  (he  tenant  in  d^^itiit  e< 
the  mefne  was  prefcntly  dtllrained  by  the  lord  paramount,  which  mii'chief  appeareih  by  the  ^rtzm- 
ble  of  thisa^ks  for  remedy  whereof  a  more  fpeedy  proceeding  is  given  by  this  sd  in  a  writ  of  aiel&e. 
Another  miMlief  was,  when  the  mefnt  had  nothing  within  the  fame  cOoniy)  for  Hierc  ihetcaaat 
was  without  remedy,  and  tho'  the  mefne  had  fuffiiient  in  another  county,  the  common  law  exos^ 
aoc  thereunlOi  in  both  which  caftc  remedy  is  given  by  this  a^.     2  luft.  373. 

S*  2.  And  tnany  have  been  heretofore  fore  grieved  hyfuch  dif  refit 
info  much  as  the  mefne  (nctiujthjlandingihat  he  hath  %uierebj  he  mej 
be  difrained)  doth  make  long  dvhys  before  he  luill  c^nue  into  the  CcLrt 
to  anfwerfor  his  tenant  unto  the  ivrit  of  mefne.. 

5.  3.  And  further^  the  cafe  was  moji  hard  v)hen  the  mifne  bad 
nothing* 

By  the  com*  g,  ^,  //i  cafe  alfo  when  the  tenant  was  ready  to  do  his  fervices  ead 
Se°  lord  cuftoms  unto  his  lord,  and  the  chief  lord  would  refufe  to  takefuchfer»^ 
paramount  wces  and  cufloms  by  the  hands  of  any  other  than  if  his  next  tenart, 
jni«ht  have  andfofuch  tenants  in  demean  loft  feme  whiles  the  profits  of  their  lards 
Ur^ctt  by  fi^  ^  ^""^»  and  feme  whiles  for  their  whole  time,  and  intherto  m  f^ 
At  hands  of  medy  bath  been  provided  in  this  cafe, 

the  tenant 

peravaile,  or  by  the  hands  of  the  tenant  for  life,  where  reverfinn  was  over,  becaufe  the  me&torhr 

Uk  rereifiofi  was  hir  very  tenast  in  privity^  for  the  which  remedy  is  given  by  tfris  aA,    x  Ht.  3:4- 

6.  ji  A  remedy  is  provided  and  ordained  thereafter  in  tins  ferm, 
thatfofcon  as  fucb  tenant  in  demefne  {having  a  mefne  bet%veen  himasd 
the  ehief  lord)  is  difirained,  imontinent  the  tenant  Jhall purchafe  Ids 
writ  of  mefne.  • 

TKi  muft  S.  6.  And  if  the  mefne,  having  land  in  the  fame  county,  dfe^t 
Stood  oTl  bimfelf  until  the  great  diffrefe  awarded  ;  the  plwntifffballhKefuch 
writ  of  mef.  day  given  him  in  his  writ  of  great  dijlrefs,  afore  the  coming  vheretf 
ae  rrfirr».  /^^  counties  may  be  holden^  and  the  wtriff  fiall  be  commanded  tw 
cJtn^lf  tli/lrain  the  mefne  by  the  great  difirefs,  like  as  it  it  contained  i»  tie 
Cnm^M  writ,  and  neverthelefs  tbefiieriffin  two  full  counties  fball  caufe  to  be 
f  terns f  and  proclaimed  folemnly,  that  the  mefne  do  come  at  a  day  contaimiuf  tie 
2'  JL  fnlT*  «^  ^^  anfwer  his  tenant. 
(fcatii  vicmitilf  ami  not  rentrwoUt^  a  Iiift.  274^ 


.0.  7.  jtt  which  Jay,  if  he  come^  the  pita  fball  pafs  between  them 
ifftfrthe  common  ufagi. 

S.  8.  j^nd  if  he  do  ndt  come^  then  fuch  meftiejhdll  lofe  thefervices  If«h«  mefne 
vf  bis  tenant ^  and  from  henceforth  the  tenant  Jhafl  not  anfwer  him  in  aJ^j^Vrlnd 
any  thinly  hut  the  fame  mefne  being  excluded^  he  Jhall  anfwer  unto  diilrefi  he 
the  chief  lord  for  fuch  ferviies  and  cufleims^  cu  before  h^  ought  to  have  fi^HbtJore^ 
&,ne  U,  tbtfame  m^fnt.  'u^t]t^^ 

the  mefne 
(hill  lofe  the  frhrtceB  of  his  teniat  of  thk  tenements  kefore  holdeo*  And  that  the  mefne  being 
<taitted,  thr  tenant  from,  henceforth  fliaU  be  attendent  and  refpondeni  to  the  chief  lord  by  the  fame 
icrricet  at  the  mit^t.  holdeth  by.  But  it  is  to  be  obferved,  that  tjie  immediate  chief  lord  mufi  he  named 
Mr  tb<  fore^judger ;  for  albeit  he  bea  ftranger  to  the  writ;  aiid  by  his  death  the  writ  of  mefne  (hall 
not  abate,  yet  in  the  judgment  he  that  it  then  iiamediate  lord  paramount  muft  be  pacrticularly 
named,   a  InA.  374, 

S.  9i  Neither fhatl  the  chief  lord  have  power  to  diftrain  fo  long  as  [    37t   J 
the  afrrdaid  tenant  doth  offer  him  thefervices  dfidcuftoms  due*  Here  thret 

thipgs  are 
to  be  obferred.  ift.  That  the  tenant  mnfi  offer  and  temder  the  rent  irfervice  due  upon  the  landf  an^ 
iiot  be  ready  only,  by  teafon  of  the  word  [offer],  idly.  This  mutt  be  done  at  the  time  when  tha 
lord  comes  to  'difirain,  ^dly.  That  this  aft  is  to  be  tendtrftood  of  tbefn'vicet  and  cufiomi  which  the 
teaamt  may  </»,  as  payiaent  of  rents,  deKrery  of  heriot-fervice»  or  the  like  |  but  estendeth  not  /d 
ferfotial ^rvice*  annexed  to  the  perfons  of  the  mefne,  u  homai^f ,  fealty  &c.  for  he  cannot  fay,  I 
become  your  man,  norfwearto  him  fealty  &c.  But  after  fore-judj^ett  then  the  tenuntjhaildo  alk 
manner  of  fervict*  v/hich  the  mefne  ought  to  have  done\  for  then  the  mefnilty  is  extinft ;  but  at 
kmg  as  the  mefnalty  remains,  the  perfonal  fertices  remain  with  the  mclnef  fenrttia  peifonalia  ft* 
^uunturperfenam.,    ainft.  374;  « 

S.  10.  And  if  the  chief  lord  exaEf  more  than*  the  fHxfne  ought  to  doj  Hereby  pro. 
the  tenant  in  fuch  cafefhall  have  fuch  excepticHs  as  the  mfnefbould.     m^Jc  forthe 

tenant  to 
take  any  advantage  that  the  mefne  might  do,  if  the  chief  lord  demand  otaer  ftrrices  th$a  the  meihc 
blight  CO  do,  albeit  he  be  a  ftt  anger  to  the  avowry.     2  Inft*  374* 

5.  II.  And  if  the  mefne  have  nothing  within  the  Kin^s  dontinioh.  The  tenant 
the  tenant Jhatl  neverihelefs  purchafe  his  writ  of  mefne  to  thefheriff  rf  j^^J"^^  ""^^ 

the  fame Joire  wherein  he  is  diftrainedi  medybythd 

^onuiUn  U#.    %  Inft.  374. 

S.  12;  And  if  the  Jheriff  return^  thai  he  lath  nothing  whereby  he  See  (L.  al) 
-may  be  fummonedy  thenjhail  the  tenant fue  his  writ  of  attachment.       *^**  V  ^* 

S.  13.  And  if  the  Jheriff^  return^  that  he  hath  nothing  i'o  be  at^ 
tach'd  by  J  hefhall  reverthelefs  fue  his  writ  of  great  difrefs^  andpro^ 
ciamation  fball  be  n:ade  inform  abovefaid. 

S.  14.  And  if  the  mefne  have  no  land  iH  thefhire  where  the  diftrefs 
istaleny  hut  halh  tdnd  in  feme  other  Jhire^  then  a  writ  origiHat  fhall 
ijfue  tofummon  the  mefne  unto  thefheriffof  the  fame /hire  [where  the 
diftrefs  is  taken),  and  when  it  is  returned  by  thefberiffi  that  he  hath 
nothing  in  his  Jhire,  a  writ  judicial  fhall  iffue  to  fummon  the  mefne 
itnio  the  Jberiffofthefamefbire  ;  in  which  it  fhall  be  teftified,  that  he 
hath  lands  and  fuit fhall  be  made  in  the  fame  Jhire,  until  they  havepaffka 
unto  the  great  diftrefs  and  proclaptationy  as  above  isfaid,  rf^he  meah 
having  land  in  the  fame fbire  in  which  the  dijlrefs  is  taken, 

S.  15.  And  neverihelefs  fuit  Jhall  be  made  in  the  fame  Jhire  where 
he  hath  nothings  as  above  isfaidofihe  mefn:  that  hath  nothing,  until 
thepreceff  come  to  the  great  di/lrefs  and prnlamation. 


37^  Qpefne. 

This  rcme-       S.  i6.  And  fo  after  proclamation  made  in  loth  counties  the  mepit 

ftivcn'^cS'     J^m^  *  iore-jndgcd  of  bis  fee  and fervice. 

isrejudger  it  a  better  and  fpeedier  remedy  than  the  common  law  gave.  %  Inft.  575--— *  ^  0^*) 


S.  1 7.  jind  where  it  happeneth  fometimes^  that  the  tenant  in  J^ 

tnefne  is  enfeoffed  to  ho/d  by  lefs  fervice  than  the  mefne  (fight  to  do  unt§ 

the  chief  iordy  when  after  fuch  proclamation  the  tenant  hath  attymea 

unto  the  chief  lord,  and  the  mefne  being  excluded^  the  tenant  uuj^y 

neeeffuy  anfwer  unto  the  chi^  lord  for  all  fuch  fervices  and  cuftoms  os 

the  mefne  was  wont  to  do  to  him. 

T^'»«  »^  S,  18.  j{nd  after  that  the  mefne  is  come  into  the  Courts  andhetb 

•idy  of  the  ^^^fiff^^  '^^'  ^^  ought  to  acquit  his  tenant y  or  be  compelled  by  judgmeti 

ihefne,  and  to  acquit  j  if  after  juch  confeffton  or  judgment  it  is  complained^  tbtt 

tiot  of  the    if,e  mefne  doth  not  acquit  bis  tenant ^  then  Jhall  ijfue  a  writ  juiScialf 

hSf"Lvtf    '*«^  the  fieriff /hall  dijirain  the  mefne  to  acauit  the  tenant^  and  to  he 

and  there-   at  a  certain  day  before  the  juflicesyfor  tojhew  why  be  bath  mi  oc» 

fore  the       quitted  him  before ;  and  when  they  have  not  proceeded  unto  tbegreM 

i:if«  A  '^i/fr'/s,  the  phintiff  Jhall  bthidrd. 

n^t  he  firt' 

Judged  within  this  fVatutt.  1  Tnft.  375. — Wtft.  a.  13  E.  i.  cap,  55.  cna£kt  thatyira//l*iJif»f»» 

cvrdrd  he/ore  the  Kifig*s  jujiicet^  or  contained  in  fines  (^uhetber  c»mtra6s^  etvenamit,  Migstimi, 

Jrrv  fees  for  cK^oms  ackntrv/edged^  or  any  other  things  inroWtd)  a  Vfn't  rf  exectfttpn,^//  he  ynthia 

tb9year<i  hut  after  the  year  a  fci,  fa,  ^jobereufon  if JathfaBUrr  he  not  made^  cr  gtfd  camfe^  " 


mvft  he  ohferved  Lord  Coke  fays  that 

*  This  claufe  was  added //r  maj§rem  ret  cautelam^  that  the  provlfion  made  by  the  ftatute  of  t  j  E.  >• 
cap.  9.  [S.  18.]  vis.  In  cafe  that  in  a  writ  of  mefne,  after  the  mefne  is  come  into  Court  &c.  lad 
whereupon  forejudger  is  given  [as  appears  by  the  following  claufe,  or  f.  19.]  Now  if  the  pbintiffiB 
the  writ  of  mefne  (hould  •ntytakebisfci.Ja.  then  noforejitdgerfhouidfoUoiru  ibefesepcni  thcrefcte 
this  claufe  in  the  above  ad  ol  13  £.  i.  cap.  45.  at  the  end  thereof,  rii.(coneerning  a  mefme  dfr.)  «*• 
added,  that  the  former  general  words  of  the  faid  aft.  via.(*6ra;rv  othertbings  inroiied tec.)  ihouldaol 
take  away  the  benefit  of  the  former  adt,  j^vtz.  13  E.  i.  cap.  9.  J  concerning  the  forejudger  in  a  vfit 
of  mefnt,  but  this  aA  [viz.  jj  E.  i.  cap.  45.]  being  in  the  i3iirmative  takes  not  away  either tk 
common  law,  mt  the  benefit  of  the  former  ad  concerning  the  forejudger.     For  the  plaintiff' any  okt 
benetic  of  either  the  one  or  the  other  at  his  eledion.     But  note,  ih^for^mdger  is  grven  msfy  »g^f 
0im  tbrnt  made  the  achnoVfiedgmtnt^  or  againfi  %tfbom  judgment  is  gtven^  and  not  agaiwft  hit  bein, 
Pvd  th«'refcre  (his  adtis  zn  addition  decorative  to  the  former,  viz.  that  a  fci.  fa.  may  imthtfic^ 
iieagainfitbeheir,  2  Inft.  472.  Upon  the  words  of  theflacutc  13  £.  I.  cap.  45. — lliis  is  cap.  44. 
in  Rail.  Stat  but  in  Kcble's  Stat,  it  is  as  here.     *  Thefe  words  are  in  Keble's  Sutacet»  but  ■* 
in  RaftaPs. 


This  branch  f,  yp.  jind  if  the  plaintiff  can  prove  that  he  bath  not  acqmttd 
ma*et  land  ^''"»  be fball  yield  damages y  and  by  award  of  the  Court  the  tenas^ 
forejudger,   Jhall  go  quit  from  the  mefne^  and  jhall  atturn  unto  the  chief  lord. 

»nd    the 

flaimiff  cannot  take  damages  and  leave  the  forejudger^  but  hf  muft  either  take  both  accrnijin  ti 

this  branch,  or  neither  of  Uicm.     1  Inft.  375. 

S,  20,  And  if  he  come  not  at  thefirfl  diflrefs^  a  writ  Jtalt  go 

forth  to  dyirain  him  again ,  and  proclamation  Jhall  be  made^  aud^ 

foon  as  it  is  returned^  they  Jhall  proceed  in  judgmsnty  as  afore  is  JeiL 

Here  the  S.  2 1 .  And  it  is  to  be  underjioodj  that  by  thisr  Jlatute  tenants  ore 

tenant  haf^    ^^^  excluded^  but  they  Jhall  have  a  warranty  of  toe  mefnes  and  their 

the/to  take  heirs,  if  they  be  impleaded  of  their  lands,  as  they  have  bad  befoer, 

the  benefit 

•f  this  «£t  by  taking  the  pfDceff  given  by  the  faiSie,  or  to  Ukt  the  proceft  at  the  9ommm  lavi  «■ 
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t&tf  wati  abondans  cauttla ;  for  this  ftatute  being  in  the  affirmatire  the  tenant  might  have  had  eledion 
if  this  daufe  had  not  been,  but  abundans  cautcla  non  nocet :  and  the  ancient  fages  of  the  law  did 
ever  make  things  as  plain,  and  leave  ai  little  to  conltrudlion  as  might  be.     2  Inft.  375. 

S.  22,  Nor  Jhall  the  tenants  be  excluded^  but  that  they  mayfue 
againjl  their  mefnes,  as  they  ufed  heretofore^  if  they  fee  that  their 
procefs  may  be  more  available  by  the  old  cuflom  than  by  ihisflatute* 

S.  23.  And  it  is  to  kvity  that  by  this  Jla tut e  no  remedy  is  provided  So  that  n« 
to  any  mefnes^  but  only  in  the  cafe  'where  there  is  but  one  only  mefne  be--  "ctn^l/'bMt 
tween  the  lord  that  diflraineth  and  the  tenant.  when  thcro 

is  but  onft 
mefne  between  the  lord  paramount  and  the  tenant.    %  Inft.  375. 

i.  24.  And  in  cafe  where  that  mefne  is  of  fall  age.  Though  a 

•^  femf  covert 

be  not  excepted  by  the  words,  yet  by  good  cooftniftion  (he  is.    1  Jiift.  3  ;^, 

S.  25.  And  in  cafe  where  the  tenant  may  attorn  unto  the  chief  lord  *  Thefc 
*  without  prejudice  of  any  other  than  of  the  mefne,  nvhch  is  7°'^^*,,^*'^* 

r   1       J-  ^  .     •      t  »  I       7  r  fpecially  in« 

Jpokenjor  women^  tenants  tn  dowery  and  tenants  by  the  curte/tey  or  tended  of 

otberwife  for  term  of  life  or  in  fee-  tail,  unto  ivhom  for  certain  tenant  in 

caufes  remedy  is  not  yet  provided  fory  but  (God  willing)  there  Jhall  fl^'^r  ^^ 

be  at  another  time,  i„  tail  \vitb 

«  rrma'inder 
•vers  for  agatnft  them  noforejudgtr  (hall  be  given,  but  their  extent  is  much  larger. — \{  dlffeifor  or , 
any  othtr  that  bath  a  drfeaftbte  title  in  the  tenancy  ^q^  forejudge  the  mefne,  this  (hall  not  preju- 
dice the  dilTeifee,  or  him  that  right  hath ;  for  they  are  within  the  remedy  of  thcfe  words,  viz.  that 

every  forejudger  ought  to  ht^ne  prajudic!9  alterim.     2  Inft.  375. So  if  the  me/ne  is  dijfeifed^ 

and  Aftrejudgment  is  had  agairtjt  the  dijfeifor  ;  this  does  not  bind  the  dideifee.  Co.  Litt,  1 00.  b.— 
But  if  the  daughter  forejudge  the  mefne,  and  a  fan  is  born  efter"  the  fore -judgment,  the 
fon  (ball  not  avoid  it;  for  it  was  fine  prsrjjdicio  alterius,  when  the  judgment  was  given. 
Z  Inft.  375.— S.   P.  Co.   Lilt.    100.    b.    bccaufe  he  had  no   right  at   the    time  •?   the 

Prejudgment. So  it  is  if  the  tenant  enter  into  religion,  and  his  heir  forejudges  the  mefne,  and 

then  the  anceflor  is  der&ign'd,  he  (hall  be  bound,  caufa  qua  fupra.     Co.  Litt.  100.  b If  two 

jointenanis  bring  a  writ  of  mefne,  and  the  one  isfummoned  and  fevered,  and  the  other  fuethforth^ 
he  cannot  forejudge  the  mefne  ;  becaufe  he  cannot  refpondere  capitali  domino  de  eifdem  fervitiis  dt 
confueludinibus,  quae  prius  facere  debuit  przdiflus  medius.    2  Inft.  375. — So'xx  is  if  p  . 

there  be  tvfo  joint  nufnes,  and  the  one  appears,  and  the  other  makes  default,  no  forejudge  I  3  74  J 
ment  (hall  be  for  the  fame  caufe  necelTarily  colledied  upon  the  fame  words.  2  Inft.  375.-^They  that 
vtfeifed  in  auter  droit,  as  the  hifhop  in  right  of  his  bi(hopric]c,  or  the  abhot  or  prior  in  the  right  of 
his  monaftery,  t>r  the  like,  (hall  neither  forejudge,  nor  be  forejudged  ;  becaufe  it  is  to  be  intended, 
that  It  cannot  be  done  fine  praejudicio  alterius  ;  for  that  confent  of  them  is  not  had,  which  by  law  to 
the  alteration  of  any  eftate  is  requilite,  as  the  dean  and  chapter  to  the  bi(hop,  and  the  covent  to  the 

abbot,  prior  &c.    2  Inft.  37$,  376. If  x!tit  mefne  hanging  tvrit  of  mefne  zgzinfk  him  a/itm 

hyfine ;  albeit  the  right  of  the  mefnalty  pa(reth  to  the  conufee,  yet  the  mefne  may  be  forejudged, 
and  the  conufee  (hall  not  take  advantage  of  thofe  words,  fine  praejudicio  alterius;  becaufe  he  camo 
to  the  mefnalty  pendente  brevi,  and  in  judgment  of  law,  the  mefne  (as  tQ  the  plaintiff}  remain! 
(eiied  of  the  mc(nalty ;  for,  pendente  lite  nihil  innovetur.   2  Inft.  376. 


(B)  Of  what  Thing. 


\. 


I.  TF  a  mzn  prefcribes  to  be  acquitted  of  all  fervices^  he  ought  to 
-*•  be  acquitted  of  relief     39  H,  6.  31.  adjudged.} 
[2.  If  the  tenant  is  difirained  for  morefrvice^  than  the  mefnt 
9ughtto  pay  to  the  lord  paramount,  the  mefne  is  not  bound  to  ac- 
quit him  of  the  furplufage  but  only  of  the  other.  39  H.  6. 3 1  •  b.^ 

Hi  3  iP)*M 
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t  tt"'^  (C)  *  Acquittal.    What  Thing  will  be  good  Caufi 
pounded  of  to  have  Acquittal. 

ad  and  the  * 


quictarc,       [  I .  T  F  thc  lord  confirms  to  the  tenant  to  hold  by  lefsfervlces^  a  wik 
an4  figni-  A  of  mcfnc  lics  upon  it.     30  E.  3.  13.    (It  fccms  it  b  in- 

►4ifcharge,  ttnAt^  with  warranty ;  for  thcrp  1%  a  parlance  of  warranty  o{ 


or  keep  in   charters  upon  the  deed.)] 

quiet,  and 

to  fee  that  the  tenant  be  (afely  kept  from  any  entrlet,  or  other  moleftatioa  for  any  manrer  of  (er 

▼ice  ifluing  out  of  the  land  Co  any  lord  that  it  above  the  nefne  ;  and  hereof  oomcth  acquittal  u^ 

J'luietus  eft,  (that  is)  that  he  ii  difcharged;  and  he  that  \%  difcharged  of  a  fetony  &c.  by  judgnipfltii 
aid  to  be  acquitted  of  the  felony,  acquietatus  de  felonia  ;  and  if  he  be  drawn  in  queftion  agaioi  he 
snay  plead  auterfoits  acquit.  And  therefore  if  tenant  being  religioiu  holds  in  frankalmoign,  be 
^iftrained  by  any  lord  paramount,  the  mefne  (to  keep  the  tenant  quiet)  may  put  his  bcafb  ia  tk 
pound  inftea4  of  the  beafts  of  the  tenant.    Co.  Litt.  ;qo. 

-  There  are  tat9  ktrtdi  of  acquittals,  one  txfrefx  and  the  other  imply d.  The  €xprt[t  it  tbrremtp* 
9er  rf  vtMjs.  r.  By  fint  or  deed,  either  at  the  creation  of  the  tenure  or  after,  a.  By  <rriMV- 
Udgment rf acquittMl,  3.  By  prtfcrlption,'^~^lMpiy^d\i^'ve  manner  cf  Xf^yz*  i.  ^yvtvtltj^ 
jGervictf,  2.  -By  tenurt  infrankalmoigne.  3.  Infrankmarriage .  4.  By  bommge  ^unctfirtlL  5.  tk 
^fvcr.   %  luft.  373.— f.  N^  B.  136.  (A)  (B)  (C)— Co.  Litt.  xoo.  S.  P- 

t2.  If  before  the  Jlatute  of  quia  emptores  a  man  by  deed  ha<l 
made  2.fe<ffment  of,  land  with  luarranty  to  hold  by  certain  ftrvket 
without  any  nvcrd  of  acquittal  in  the  deed,  no  writ  of  mclae  Iks 
ypon  it.     ^o  E.  3.  24.] 

3.  Frankmarria^e  is  cauft  of  acquittal,  and  therefore  Tipon 
this  lies  writ  of  mefne  ;  por  Hankc  J.  quod  nota.    Br,  Mc£r.c» 
pi.  20.  cites  12  H.  4I  9. 
^itt.  S.T4X.        4.  Note  xhTit  tenure  iti  franhalmcign  is  good  caufc  of  acquittd- 
Br.  Mefne,  pi   13.  cites  38  H.  6.  12.  21. 

5.  ^ndprefcriptionof  acquittal  is  good  czuk  of  zcquittTtl.   Ibii 

6.  Lord,  mefne  and  tenant ;  the  f?ufne  grants  bis  mcfncMy  t9 
An  for  life^  the  remainder  to  C  in  fee  ;  A.  brought  per  que/ervitid 
againft  the  tenant,  who  /aid,  that  he  is  ready  to  attorn  faving  t9 
him  the  acquittal ;  and  A,  granted  the  acquittal,  by  which  thc  tc- 

JX^riK'  (di-  nant  attorn'd,  and  after  A.  died,  he  in  remainder,  never  fiall* 
IhouUi  be"*   dif  rain  for  thefervices,  till  he  had  confe/j'd  the  acquittal  lUewife; 
iiftreigncr^.  for  otherwife  the  tenant  fliall  be  charged  to  the  lord^  and  alfo  ta 
the  mefne.     Br.  Mefne,  pi.  18.  cites  18  £.4.  7^ 


C  37$  3    (C,   2)    Jtcquittal  inforced.     Hovij*     And  what 

amounts  to  it. 

•i/w  d?4r    ^'  J  ^  *  ™*^  ^^^  judgment  to  recover  his  acquittal  in  a  writ  of 
lm;iedff'  mcfnc,  and  he  be  not  afterwards  acquitted,  he  ihall  hxK 

McfuittaJ  by  upon  |he  recovery  a  difiringas  ad  acquietandum  &c.  if  it  he  thra 
fine,  and     cr  ten  years  after  the  judgment  given  ;  and  that  is  giTcn  by  the  fU- 
/i^SX;;:  tute  Wclbn.  2.  cap.  9.  ^^ 

upon,  and 

tfaeappeareth  not  at  the  fclum  of  the  writ,  thtii  Ihall  IflTue  a  writ  of  i»JhinM  md  mtf^tUmdmUt. 

»siiui4ii€ipiffwiti  A^  unul  he  appcvi  aa^if  hf  0^10  upoa  ^di/trbtgrnsy  vi4  ctawt  1^ 


my  thing,  but  that  he  ought  for  to  acquit  himy  then  {the  plain tiifihall  ftcottr  dammget  againft  him* 
F.  N.  B.  136.  (s; 

2.  And  if  the  anceftor  do  acknowledge  an  acquittal  in  a  Court  '"*  not- 
of  Record,  the  tenant  (hall  have  ^fc'tre facias  .againft  the  heir  to  J^'* f^^ tc. 
acquit  him  without  other  fpecialty  &c.  F.  N,  B.  136.  (T),  knowledge-* 

ment  of  tho 
acquittal,  In  a  wfitof  mcfne  againil  th^  heir  he  may  pleqd,  that  he  had  nothing  in  the  feigniory 
wicitouc  (hewing  how,  as  that  it  was  denied  &c.  Contra  of  his  father  who  acknowledged  &C.  F.  N.  Br 
136  (Tj  in  the  notes  there  (a)  cites  2S  E.  3.  93. 

3.  And  if  a  man  racover  acquittal  in  a  writ  of  mefne  tec*  he 
fiiall  after  have  a  dj/lringar  ad acquktandum^  and. if  he  do  not  ap-« 
pear,  he  (hall  be  forejudged,  by  default,  of  his  mefnalty  |  and 
lb  if  he  appear,  and  it  be  found  by  verdi£)t  againft  hini,  he  ihall 
he  forejudged.  F.  N,  B.  136.  (U),' 

4.  The  mefne  by  lioettce  of  the  tenant  may  put  his  beafts  into  ths 
Innd  of  the  tenant,  and  there  if  the  beafts  of  the  tertenant  are  re-» 
jnoved  for  the  time,  fo  that  none  are  there  but  the  beafts  of  the 
mcfne  for  the  lord  to  dijlrainy  this  is  a  good  acquittal ;  and  it  is 
better  acquittal  than  payment  of  the  rent  or  fervices*  Br« 
Mcfnc^  pi.  14.  cites  a8  H.  6,  0, 

(D)  For  what  Gaufes  it  lies, 

.[i.  T  F  the  tenant  be  dijlrained  for  fervices^  iuh:re  hothing.  h  ^-  P*  *'• 

^  arreary  if  the  me(ne  upon  notice  of  it  doth  not  put  his  JJ^  cUetV4 
henjls  in  the  pound  and  take  the  beafls  of  the  tenant  out^  and  upon  this  H.  6. 47. 
fue  a  repievhy  writ  of  mefne  lies  againft  him.     Co.  9.  Avowry.  . 
22.  b.  (Quaere  this  \  for  it  feems  he  may  join  the  tenant  if  ho 
i'ues  replevin,  and  fo  aid  Jiim.) 

[2.  If  the  tenant  be  di/lrained,  and  avowry  made  upon  the  mefne 
farfervicesy  where  ngthing  is  due^  yet  if  the  inefne  upon  requefl  will 
not  join  the  tenant  and  plead  it,  a  writ  of  mefne  lies  againll  him  ;  ^       ^ 

becaufc  the  tenant  *  coqld  not  plead  this  plea,  being  a  ftranger  •  Yo\~  126^ 
to  it.    10  H.  6.  26.  17  £.  3.  b.  39  £.  3.  34.  b.  Dubitatur«  ^     V    i^ 

27E.3-JS/] 
[3.  If  in  replevin  by  the  tenant  the  avowry  be  made  upon  the 

mefne  in  fuch  manner  that  it  //  abateable  by  the  mefne^  yet  if  the 

mefne  will  not  join  to  the  tenant  to  abate  it,  and  the  tenant  cannot 

abate  it  becauie  h^  is  zjlranger  fQ  the  avowry^  writ  of  mefne  lies. 

10  H.  6.  26.] 

[4.  As,  if  the  avowry  be  made  upon  the  mcfne  >Sr  relief  a^ 
heir  to  his  father y  if  he  had  a  brother  who  wosfeifed  of  the  mefnalty 
after  the  death  of  the  father y  and  fo  the  avowry  ought  to  be  upon 
liim  as  heir  to  the  brother;  yet  becaufe  the  tenant  being  a 
ftranger  to  the  avowry  cannot  plead  it,  writ  of  mefne  lies ;  for  I  3^^  J' 
he  is  diftrained  in  his  default.     10  H.  6.  26.J 

[5.  If  there  zttfeveral  mefnes  one  after  the  other,  and  the  lord. 
Paramount y  or  any  of  the  mefnes  diftrain  the  tenant,  though  it  be 

QOt  ^  default  of  the  mefpc  who  i^  the  ue^reft  to  the  tenut;i  ye( 

H  h  4  the 
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the  tenant  (hal)  have  writ  of  mefne  againft  him ;  for  he  noj 
have  his  remedy  over.  29  £.  3.  34.  Adjudged.  39  E.  3,  ip,  b.] 
See  ''CI —  [6,  If  there  are  hrd^  two  mefnes  and  one  tenant^  and  the  tenant 
^  ^'  ®'',  brings  torit  of '  nufne  againjl  his  mefne j  this  mefne  may  hare  writ 
ag!  cites  3*4  of  mefne  agatnft  his  mefne,  becaufe  he  was  vexed  with  a  writ 
H.  6  47-  of  mefne  by  the  tenant  iijhis  defauh,  18  H.  6.  33.  17  E,  3. 44. 
Z  "«"    7  H.  4-  18.  b.  18  E.  3. 19.  29  E.  3.  24.1 

if  erieved  ftnd  has  ac^uitul|  he  bat  no  other  remedy  hut  to  refort  to  him  of  whom  be  had  a^paitML 

[7.  &  if  there  are  fev^al  mefnes^  each  (hall  have  his  writ 
againft  his  mefne,  after  he  himfelf  is  charged  in  writ  of  mefne. 
17  E.  3.44.  39H.  6.  3i.b.  Curia.] 

[  8.  But  a  mefne  fhall  not  have  writ  of  mefne  againft  his  mefne» 
before  that  he  himfelf  it  charged  in  writ  of  mefne.  19  E.  3.  44.] 
The  diftrefi  9.  See  in  the  additions  of  \inrit  of  mefne  in  natura  Dreviumi 
SkenAr/Ae  ^'^^^  where  there  is  lord,  mefne,  and  tenant,  and  the  tenunt  is 
eitfioms  or  diftrainedfor  thefuh  to  the  hundred^  or  for  refiattcy^  writ  of  mcfoe 
ferviett  joes  not  lie  \  for  it  ihall  be  done  by  him  who  is  refiant.  Br. 
,:«»!  t.  Mefoc.  pi.  30.  cites  4  E.  3. 

reafoM  of  his 

tentire  ought  to  do  to  the  lord ;  within  ^hicYi  fkit-fervice  to  a  buadred  it  compreheadcd,  but  mtfrnh 
fea/f  which  is  by  reiiancy  either  to  an  hundred,  leet,  or  Couni  j  for  thii  it  noc  by  fcafon  of  hu  DC** 
UUjc.    %  Inft.  273.-: — F.  N.  B.  137.  (Aj. 

(E)   Equality,     What  Ihall  be  faid  aq  Equality  U 

have  Acquittal. 


J'-  T^Qji^'ity  rffi^f^^U  as  if  the  tenant  hold*  of  the  meihe  by 
Mefne,  pi.  J^  ^^  £.^^^^  fervices  as  the  mefne  holds  over,  this  is  good 


8.  P.  Br.      [] 

Mefne,  pi. 

c    citet    II                               .  — — — .-^  ^.— -J   -.-.^  -w  p__~ 

|i.  4.  52.      caufe  of  acquittal  to  have  this  writ.  1 1  H.  4.  52.  3  H.  6.  42  b. 


Fitz.  Na.  136.  (B)  39  H.  6.  29.    19  E.  4.  8.    4  H.  6.  28* 

30  E.  3.  24.] 

[2.  Services  will  acquit  ferviqes  of  the  fame  nature.     22  E.  3. 

^-  ^'  ?•  [3*  If  ^^^  tenant  holds  by  more  fervices  of  the  mefne  than  the  mefne 

In^MefocT  ^^^^  ^^^^  ^'  ^y  "^^^^  '^^"^  ^  °^^^^  fervices,  yet  this  is  good 
bectufc  the  caufc  of  acquittal  to  have  this  writ ;  for  be  holds  of  the  melnc 
fUintifftvme  by  the  fame  fervices  as  the  mefne  holds  over  and  more.  4  H-  <i» 
Ttd'ti  28.  Adjudged.  18  E.  3.  19.  b.  39  E.  3.  19.  b. J 


ramount,  ite 


defmult  of  C.  the  defendant  who  U  mefne^  where  the  tenant  held  of  the  mefm  hy  10/.  «W  tk 
iftefne  over  of  the  lord  hy  \d.  and  fo  bound  him  by  equality  offerviees ;  this  is  good  equality  ;  fO 
tot.  Cur.  for  where  the  tenant  holds  of  the  mefne  by  fo  many  fervicei  as  the  mefne  holds  over,  ic 
fufiices;  and  here  the  201.  h  equal  with  the  id.  and  more;  hut  where  the  tenant  Mds of  fh 
piefne  hy  20/.  and  the  mefne  over  hy  3c  «•  there  is  no  equality,  VoU  the  diverjty,  &•  Mclac^ 
f  L  9.  citet  4  H.  6.  aS. 

[4.  But  if  the  tenant  holds  by  20/.  and  the  mefne  by  ^os.  Hk 
ihall  not  be  equality  to  have  acquittal.     4  H.  6.  28,] 

[5.  If  the  tenant  holds  by  rent  for  all  fervices  of  the  mefne,  and 
thp  mefne  holds  over  by  rent  and  homage,  this  Ihall  be  good  ac- 


quittal  for  the  rent;  for  it  is  of  one  and  the  fame  nature.  12  £.  3. 
b.  30  E.  3.  4,  Admitted.] 

[6.  But  othcrwifc  it  is  for  the  homage  5  becau.fe  this  is  not  of 
the  fame  nature  with  the  rent.    Dubitatur.     22  E.  3.  3.  b.  [  377  ] 
Contra*  30  £•  3.  4.  Admitted.] 

(E.  2)  Acquittal.    Oti/led  or  fet  afide  j  By  what. 

1.  T  F  a  man  has  acquittal  againft  his  lord,  and  zjlranger  brings  Brooke 

**•  a  precipe  quod  rcddat  of  the  rent  againji  the  hrdy  and  re-  "^"  "^ 
eoversy  the  tenant  Jh all  be  bound  by  this  recovery y  andjhalllofe  hisac-  this  is  not 
quiital.    Br.  Mcfne,  pi.  23,  cites  37  H.  6.  33.  34.  per  Prifot  meantwhero 
and  Danby.  '^*  '''°^^- 

the  rent  Sf 
jufititU:  for  if  it  be  faintly^  the  tenant  mayfaifijy  the  recovery  (which  fecms  to  be  true)  by  the 
Ihtute  of  7  //.  S.  4  xvbicb  tt/ilh,  that  recoveror^ubo  recovers  had  for  trmft^  &c.  may  dijir^in  mnd 
make  avotvry  upon  tbe  tenant ^  as  the  party  ^ubofuffered  the  recovery  might  have  done,  if  no  recovery 
k^ been fu^ered  \  *  but  recovery  againft  the  lord  (hill  bind  the  tenant,  and  recovery  againft  the  le- 
lumt  binds  the  lord,  and-fliall  change  h.s  avowry  ;  but  in  this  cafe  the  recovetdr  was  put  in  feiGn  o£. 
the  rent  recovered  by  payment  of  2d.  by  the  tcitenant,  but  the  cafe  of  the  ftatute  fupra  is,  where 
the  rccoveror  cannot  obtain  feifiQ  nor  attornment  of  the  tenant.  Ibid.'-*  Br.  Judgment*  pi.  5 1, 
«ies37  H.  6.  35. 

(F)   WboJIjall  have  itj  in  refpedl  of  the  Eftate. 

[i.  nrEnant  in  tail  Ihall  have  writ  of  mcfne  againft  donor  for 
^    equality.    12  H.  4.  9.    21  £.  3.  49.  in  the  time  of  £.  i. 
Age  120.J 

[2.  Feme  tenant  in  dower  (hall  have  a  writ  of  mefne  againji  the  ^      ^      ^ 
heir  of  her  baron '^  for  (he  is  attendant  to  him  for  the  third  part    Fol.  117. 
for  equality  of  fervice.     28  E.  3.  95.  Admitted  in  the  time  ^  "  v    ^ 
ofE.  I.  Age  119.  per  Berr.] 

3.  The  baron  and  feme  (hall  have  a  writ  of  mefne,  where  they 
Hie  dijlrainedfor  the  lands  of  the  feme.    F.  N.  B.  136.  (I). 

(G)  In  what  Cafes  the  *  Writ  lies.'         l%^^\'7, 

medio,  a  writ 

[l.  T  F  Upon  the  reverfton  fthe  tenure  it  be  limited  that  the  tenant  of  mefne  fo 

\  Jhalldo  the  fervices  to  the  lords  paramount ^  he  (hall  not  have  J^^^^  ^^ 
writ  of  mefne  /or  dijlrefs  for  rent  by  the  lords  paramount ;  be-  the  wordi  ' 
eaufe  he  himfclf  is  bound  to  pay  it  for  the  mefne  to  the  lords  pa-  of  the  writ 
ramount.     49  E.  3.  10.  b.  21  E.  3.  49.  22  E.  3.  3.  b.]     ^  whicT'!j«; 

Unde  idem  A.  qui  medius  eft  inter  C.  &  pnefatum  B. k,  is  mefne  between  C.  that  is  the  lor4 

paramount,  and  B.  thai  is  ihe  tenant  paravail.     Co.  Litt  100. 

[2.  If  lord  mefne  and  tenant  are  by  equality  of  fervice ^  if  the  lord  S.  P.   For 
difrains  the  tenant  for  fuch  fervices  as  lie  in  payment  of  money  ^  as  coriwraTfcr! 
relief  or  rent,  he  (ball  not  nave  writ  pf  mefne  againft  his  mefne ;  vicet,   Brf 
fof  be  himfelf  is  bound  to  pay  it  fpr  his  meCiiCt  40  £•  3. 10.  b.1  M«<«e*  pi« 

•   '  '     ^r       ^  25.  cUet 

[3.  But 
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« 
]k.  Mefne,        j.  £uf  othfifwife  it  IS  if  hebc  dijrninedfor  homage j  or  otiff 
40  E?*"^!©.*  corporal  fervicesy  which  ca«not  be  done  but  by  him  who  is  tenant 
UxYkt  in  right.    49  £•  3.  lo.b.  i8£«  3.  19*  b.  21  £.3.49. 

tenant  be 

dfftnmed  for  the  ♦  relief  of  the  mefne^  or  iar  reetfonaile  aU^  albeit  they  are  rather  jmprovem^ff 
fervicestbunfer^iceu  yet  the  tenant  (hall   have  a  writ  of  mefne  ;  becaufc  they  ^re«r  iy  rM/t/tref 

the  tenure.     2  Inft,  373. — F.  N.  B.  136  (M).— »  S.  F.  tho*  it  be  ooly  a  thing  pcrloiULl ;  ^uodnoa. 

Br.  MefnCy  pi.  14.  cites  it  as  agreed  28  H.  6.  6. 
/ 

I  37^  ]  [4.  S^  it  is  tho*  the  f^/f/jf?/  he  limited  upon  the  refervatkn  to  A 
Where  there  the  fervices  paramount  for  the  mefne ;  for  he  cannot  do  it  for  him. 
Several  '^^  ^^  ^'  3'  49*  49  E-  3"  ^o.  b.  Dubitatur,  22  E.  3.  3.  b,] 

mefnes  amJ 

tenant  f  and  the  mffne  faravalle  releafts  to  the  tenant  to  hold  by  2  d.  fir  aUferttieexawdJkeiet^*  dm 
fitaU  dominoftrvitia  debitoy  in  this  cafe  the  tenant  Jhall do  tbcfefer^Hcexfor  the  mrfnt^  etndattt  tie 
mefne  nubo  refervet  it,  and  not  *  for  himfelf ;  for  he  (hall  not  hold  of  boih.  Br.  Mefoe,  pi  tj* 
cite»  49  £.  3.  10."-^*  Orig.  (per  luy  mefxne.) 

f.  P.  Br.  J^^,  J5^/  if  IpfJ  fnpo  ffjfjriej  and  tenant  are  hy  equality  efJerviceSi 
»c.  "dtei^"  ^^^  ^^^  tenant  is  limited  upon  the  refervation  to  do  the  fenicct 
8*.  C.  and  paramount  for  his  mefne,  and  the  lord  dt/lrains /or  rent  or 
Ue  mefne  fealty^  the  tenant  fliall  have  writ  of  mefne  againft  his  mefne ; 
'^ber  w'h    Ip^caufe  he  is  not  bqup4  to  pay  tlic  fervicc^  for  the  firft  mefhc^ 

©f  mefne -{      49  E.  3.  lO.  bj 

for  he  is  not 

^ur.d  to  difchai^e  this  mefne  of  any  fcrvice«,  but  his  immediate  mefne  ;  and/9  fre  diverfty  vrl<re 

thefe  words faciendo  domino  cabitulifttviii^m  d*bi:uvt  (hall  bold  place  to  oud  the  i^oai^t  ot'liU  frit 

fC  me(be,  and  whtn  cot, 

[6.  And  fo  each  may  have  writ  of  mefne  againfl  the  otbcr^ 
49  E.  3.  10.  b] 

t  [7.  If  tenant  by  12/.  had  made  feoffment  before  thejlatute  to  hold 
^  12/.  thai  is  to  fay  to  pay  to  the  fioffor  2/.  afid  to  the  lord  para- 
fKoiifit  the  other  icj.  if  the  feoffee  be  dijlrained  hy  the  lord  para- 
mounty^r  J2.r,  rent  he  fliall  pot  have  writ  of  mefne  for  noO'* 
acquittal  of  tbc  los.  becaufe  he  himft^lf  might  pay  it.  30  £.  3:4. 
adjudged.] 

8.  If  tjiere  be  lord  mefne  jind  tenant,  ;\nd  tlic  vtefie  grants  ts 

the  tenant  to  acquit  him  againfl  the  lord  and  his  heirs ^  and  after  the 

lord  dicsy  and  thtfeme  of  the  lord  is  indowedy  he  (hall  acquit 

him  againlt  the  tenant  in  dowef.     Br,  Grants,  pi.  147.  dtcf 

31  E.  T. 

I  f  the  meffie       g .  Jhc  plaintiff  counted  that  he  held  of  the  defendant  by  1 0/.  and 

the  fetvicet    ^^^^  ^'^  '-^  diJI  rained  for  6s,  by  the  lord paratnount ;  and  the  defendant 

to  the  lord  fiid  that  not  dijt rained  in  his  default ^  Clam,  [for  the  plaintiff  rc- 

paramount,    plycd]  tve  held  of  the  defendant  who  held  over  of  om  JPl  vjho  beU 

Vnant  \e^  ^'^^^  ^f  ^'^^  ^^  ^"^  '^^  ^''^  diftrained By  Jt^  Igrd paramount^  where 

after^L-ardx  there  are  ttvo  mefnes  between  us  and  R.  lord  paramount;  and  yet  if  the 

d'ftrained  mefne  peravaile  pays  the  fervices  to  VT.  ^w  next  mefne  to  him,  and  fF» 

Arvfcftho  ^^^^  not  pay  to  R.  lord  paramount  ^fo  that  R.  diflrains  the  tenant  pa* 

iti^\\  ha've  ravaihj  thcrc  the  tenant  fhall  have  wylt  of  mefne  againft  his  next 

a  writ  of  mefne,  and  as  it  feems  this  compelled  him  to  take  other  writ 

n'b^'ijg!*  ^f  "^^f"^  againft  the  faid  W.  the  high  mefne;  but  per  KniTet 

( \\), — ^  *  the  iffuo  of  the  defendant  is  goQd,  and  then  quaere  what  remedy 
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ttr  the  tenant ;  but  Brooke  fays  the  Izw-  feems  contrary  to  Though  dif 
KniYCt,  which  fee.  title  Mcfne  in  Fitzh.  35.  18  E.3.  19,    Br.  ^^'^^^^ 

Mefne,  pi.  1 1*  cites  39  £.  3.  19*  are  not  i% 

arrear»  yat 
t  writ  of  mefne  lies ;  becaufe  the  tenatit  eantnt  plemJ  riemarrear,   WML,  in  the  noftt  thicic  (a)  <itti| 
39  ^-  S*  34*  Contra  17  £*3.  15.  and  addt  fee  39  £.  3.  19.  and  u  H.  4.  52. 

10.  Lord,  mefne  and  tenant ;  the  lord  avowed  upon  the  mefu$ 
for  reafonahle  aid  to  make  his  fon  a  knight,  where  the  lord  had  re^ 

leafed  to  the  mefne ^  ice.  There  the  tenant  cannot  plead  this  releafe^  hut 
may  pray  the  mefne  to  join  to  him^  and  upon  the  joinder  they  may  plead 
the  releafe ;  and  if  he  refufes  to  join,  the  tenant  ihall  have  writ 
of  mefne  and  recover  damages ;  for  to  fuch  intent  is  the  joinder 
of  the  mefne  to  the  tenant  to  plead  fuch  pleas  as  the  tenant  cap- 
not  plead  ;  for  z^ranger  to  the  avowry  cannot  plead  in  bar  to  it* 
Br.  Mefne,  pi.  12.  cites  39  E.  3.  34. 

1 1.  In  replevin,  i(  is  faid  that  if  the  lord  paramount  difirains  A.  it  lor^ 
the  tenant  paravaile,  and  he  requires  the  mefne  to  put  his  beqj^s  in  ^a^"^' 
ptedgefcr  the  heafls  of  the  tenant^  and  i<  refufes^  the  tenant  fliall  d.  tenant  f 
have  writ  of  mefne  upon  this  ipecial  matter ;  quod  couceditur  ^^  difirafn^ 
•per  tot.  Cur.    Br.  Mefne,  pi.  4.  cites  7  H.  4.  18.  yKt^iK^ 

trin^i  Ti-rit  of  mefue  ugainft  C.  and  recovers;  it  feems*  that  notwithftandiog  the  re*  r  _^  n 
covery  againft  C.  yet  if  J?,  bad  no  notice  rf  tbe  difirefsy  •/•  if  bii/ervices  were  met  L  37k  J 
arrear^  a  writ  of  mefne  lies  not  againft  him  by  C.  any  more  than  it  lies  againft  C.  without  notice^ 
when  his  ftrvices  were  not  in  arrear ;  for  in  that  cafe  ^ere  is  no  default  in  him.  F.  N.  B.  1 36.  (H)r 
in  the  notes  there  (bj  cites  7  E.  4.  iS. 

1 2.  The  mefne  ought  to  acquit  the  tenant  againjl  all  the  lords 
haramount.  F.  N.  B.  135.  (M)  Marg.  cites  18  H-  3*  Mefne,  78, 
and  29  £•  3.  34.  ace. 

13.  If  there  be  lord,  meihe  and   tenant  and  the  tenant  isr 
diflrained  by  the  lord,  for  which  he  brings  a  replevin^  the  lord    ' 
o'vo'ws  upon  aflranger^  the  tenant  may  have  a  writ  of  mefn^; 
yet   th^  mefne  cannot  join  ^  becaufe  the  avowry  is  made  Upon  4 
ftranger.     F.  N.  B.  135,  (M)  Marg.  cites  13  ^.  4.  16. 

14.  If  the  mefne  grants  to  the  tenant  to  acquit  him  after  the  tenure  Jj  t^  *»«• 
made  J  Fitzherbert  conceived  that  ht  fliould  havq  a  writ  of  me&ie.  ^^  ^^J^^ 

F.  N.  B.  136.  (H).  brought  a 

writ   of 
mcfbe  1|fcai4fe  he  did  not  acquit  him  of  a  rent-ohai^  demand^,  liriying  hj  deei  bound  him  and  liit 
Jieirs  t»  warrant  and  actjiiit  him  and  it  w^s  maintainable*     F.  N.  B.  1 36.  (P). 

15.  If  the  mefne^s  heajls  are  impounded  for  thofe  of  the  tenant y  hc 
fball  have  a  replevin  of  them,  and  fo  may  each  mefne  have  &c. 
And  if  any  viiefne  rffufe  to  dofoy  the  tenant  (hall  have  a  writ  of 
mefne  j  per  Cur.  F.  N.  B.  136.  (H)  in  the  notes  there  (b)  cites 

*j7  H*  4*  '  ^* 

x6.  If  the  avowry  is  abateable,  or  if  nofervices  are  due  or  arrear^ 
yet  if  the  mefne  willmtjmn  on  requefi  with  the  tenant,  a  writ  of 
mefne  lies ;  for  the  tenant  being  a  ftranger  fhaU  not  plead  itt 
^I^ateoient  of  the  avowry.    Ibid* 

(H)  Mefiid, 
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(H)  Mefne,  [at  what  Time  the  Writ  /w.] 

I 

[i.  T  F  there  be  an  equality  of  tenure ^  fcilicet,  of  homage  fcfww 
•*•  lord  mefne  and  tenant y  the  tenant  (hall  not  have  vmii 
mefne  upon  the  difirefs  of  the  lord  paramount,  before  be  tit^^ 
bath  made  or  tendered  homage  to  the  mefne,     30  E.  3.  24.] 

2.  If  there  be  two  tenants y  and  ene  brings  replevin  upon  a  difr^ 
taken  by  the  lordy  the  mefne  cannot  join  to  the  plaintiffs  unleji  m 
other  joinienant  firfl  joins  to  the  plaintiffs  for  the  one  sdooe  doei 
not  hold  of  the  mefne,  but  both  hold  of  the  mefne.  £r.  Joift- 
tenants,  pi.  35.  cites  12  £.4.  2. 

(H,  2)  At  what  Time  ;  Before  Notice  or  not. 

Hr,  Notice,  !•  T  F  the  tenant  be  difrained  by  the  lord  for  fuch  fennces  astk 

f^'  "•  ^^^^      ^  lord  holds  of  the  mefne,  he  ftiall  have  writ  of  mefne  withoat 

and  Fitab.   g*^^"g  notice  to  tlie  mefnc  5  but  if  he  he  diftraincd^^  other Jer- 

Mc(ae2.      vices   than  thofe  by  which   the   tenant  holds  of  the  mcfoe, 

he  fhall,  give  notice  to  the  mefne  before  he  (hall  have  writ  of 

mefne,  which  fee  in  Old  Nat.  Br.  in  the  Additions.  £r.  McGoC) 

pi.  31.  cites  15  H.  6. 

r  38^  ]  (H.  3)  What  the  Mefne  may  do  in  Eafe  of  tk 

Uenant. 

gmtBrookt  i.  T  QRD,  mefne  and  tenant  are;  the  lord  dijlrmtfi  Ae  to- 
^^Vl^JS^^  nanty  the  mefne  may  take  his  beafts  out  of  the  poiPuL  mi 

9/ tie dtftn*  put  his  beafts  into  tiy  m  fpite  of  the  lord,  and/ball  have  repmn 
Jam  pleads^  of  them,  tho'  his  beafts  were  not  taken.  Br.  Melhe>  pL  24* 
;^-;r^citc8,3E.4.6. 

^/aintifmny 

reply  ^J  the  fpeelal  matter^  which  ist  lord,  mefne  tnd  tenant,  and  the  l«rd  diftraini  the  teaul, 
and  he  takes  out  his  beads  and  does  not  fend  his  own  beafts,  and  of  them  takes  replevin*  qucre  if 
lie  ihall  conclude  &  Jiccepit  Sec.  as  upon  fie  dedit  when  a  man  brings  formedon  ^f  land  leootcied  ia 
value  which  was  not  given*    Ibid. 


(I)  fVboJhall  have  l\ie  Jaiofu 

[i.  Tjr  E  only,  who  is  tenant  to  the  mefncy  fhall  hare  the  writ 
-"•  17  E.  3.  39.  b.]  ^  ■ 

Br.  Mefne,  ^2.  A  leffee  for  life  of  the  tenancy  Ihall  not  have  writ  of  mcfiie 
s '  c^l!!l**  ^here  there  is  a  reverfton  over  /  for  th«n  he  holds  of  die  rcfcrfioo. 
F.  N.  B.    17E-.3.  39.b.j 

S.  P.—Bat  tenant  in  dvwer  (hall  harc  writ  «f  jne&tt  againil  hia  ia  Ffitdi«i|  tecaule  »*  ^ 

icr  efiatt  ij  the  Umfi    Ibid.  ,- 

C3" 


Q^efne.  3S0. 

[3.  If  Icffce  for  life  be  of  the  tenancy,  the  remainder  in  fee  to  Br.  Mtfnr, 
§mther^  the  leflee  (hall  haye  writ  of  mefne  \  becaufe  he  is  tc-  |*'  c— But 
nant  to  the  mefne.     17  £.  3.  39.  b.]  thenhemuft 

couat  ac- 
•ording  to  his  aSt>,    F.  N.  B.  ij8.  (G)  in  the  notes  there  (e)  cites  13  E.  3.  Mefne  la.  17  £.  %• 
39.  fc. 

[4.  If  lord^  two  mefnes  and  tenants  are^  and  the  lajl  mefne  pur* 
chdestbe  tenanryfsr  Ufe^  he  fhall  have  writ  of  mefne  againft  the 
firlt  mefne ;  for  ne  continues  tenant  to  him.     17  £•  3.  3$.  b.] 

5.  Tenant  in  dower  fhall  have  writ  of  mefne.  Br.  Mefne^ 
pL  34.  cites  V.  N.  B.  and  pi.  35.  cites  Fitzh.  Age  119.  in  the 
time  of  £•  i. 

6.  &  of  tenant  intaiL  Br.  Mefne,  pi.  32.  cites  Ancient  Te-  ^«  N.  B. 
nures.  tit.  Frankmarriage,  and  pi.  35.  als.  36.  cites  Fitzh.  Age  '^  ^^ 
)  19.  in  the  time  of  £•  i. 

7.  An  abbot  fued  a  writ  of  mefne  by  reafon  of  the  confirmation  Where  m 
made  to  him  in  frankalmoign^  and  it  was  maintainable.  F.  N.  B.  fuch**  mm 

I3<5.  (Q)  cfreiigiw, 

holdt  his 
Iraemeots  of  hts  lord  Infiankalmcignt  his  lord  is  bound  by  &e  law  to  acquit  him  of  every  manoer 
of  fervice,  which  any  lord  paramount  will  have  or  demand  of  him  for  the  fame  tenements ;  and  i{ 
he  doth  not  acquit  him»  but  fuffereth  him  to  be  diftrained  &c.  he  (hall  have  againft  his  lord  «  writ 
of  mefnei  and  (hall  recover  againft  him  his  damagei  and  cofts  of  fult  &c.  Co.  Litt.  99.  b.  f.  14X*.— > 
This  extends  to  all  ecclefiaftical  perfons,  that  hold  in  firankalmoign,  be  thty /ecu/ar  or  regular  \  fef 
the  mefne  ought  to  acquit  all  of  them ;  for  they  be  bound  to  make  prayers  for  their  founder  and  hit 
hein,  and  in  coo(ideration  of  thofe  prayers  i\it  fbunJtr  &c«  U  houna  to  pay  to  thi  chief  lord  ail  rHUt 
•xdftrvUet  ifluingoutof  that  land.     Co.  Litt.  99.  b. 


(K)  Againji  whom  it  lies. 

(i.  'T'H  E  writ  lies  only  againft  him,  who  is  tenant  to  the  lord 
paramount."] 
[2.  If  the  mefne  grants  over  the  mefnalty  to  another  ^Jr  life^  and 
tenant  attorns ^  the  writ  of  mefne  does  not  lie  agdinjl  him  in  the  re^    ^^^  "8* 
verjion  for  non-acquittal  during  the  life  of  grantee  for  life  \  for  he  ^17^^"^ 
IS  the  lord-     17  E.  3.  31.  b.]  *  ihail  «T 

have  a  writ  of  mefne  againft  the  grantee  far  life,     F.  N.  B.  136.  (K). 


[3.  If  there  be  a  lejfee for  life  of  a  mefnalty ^  the  remainder  to  f   381    ] 
another  in  fee^  the  writ  of  mefne  lies  againft  the  leflee  for  non-  F-  N.  B. 
acquittal,  becaufe  he  is  tenant  to  the  lord  paramount.]  '3^-  v^^' 

4.  The  tenant  fliall  not  have  writ  of  mefne  againft  xht  grantee 
hfore  attornment ;  and  fo  note,  that  he  holds  yet  of  the  heir  of 
the  grantor  till  attornment,  and  ftiall  charge  him  with  the  ac^ 
quittal.     Br.  Mefne,  pi.  i.  cites  49  E.  3.  7. 

5.  Writ  of  mefne  lliall  be  maintainable  again/l  the  heir  of  the 
Aiefne,  where  his  ancejlors  have  granted  thefervices  of  the  tenant  by 
Jiney  if  the  tenant  has  not  attorned  according  to  the  fine ;  for  he 
fliaQ  not  be  compelled  to  attorn  without  granting  acquittal  to 
him  \  and  if  he  grant  acquittal  he  fliall  have  writ  of  mefne  upon 
the  grant ;  and  yet  it  commences  after  the  tenure.  F.  N.  B. 
136.  (L). 

a  •  (L)  fiiw 


(L)   JF]&w   It  fliall  be   brought.      [AEtlom  and 

P leadings  k] 

tl*    A   Mefnc  fliall  have  writ  of  meftie  without  alleging  in  the 

'^^  ceunt  matter  fpecial J  ({cilict!t)  that  the  tenant  has  brou^ 

a  \^it  of  mefne  againil  him ;  for  the  defendant  may  well  fay 

not  diftrained  in  his  default*     17  E.  3.  43.  b.  18  £.  3.  ip.} 

^    p   ^'^a'       I-^'  "^^^  *^^  ^^*^  ^^^^  when  the  defendant  fays  not  diflrained  in  hs 

cites  s!°C.  ^^fa^^^  plaintiff  cannot  fay  generally  difhrained  in  his  default^  hut 

A.     ought  to  difcloje  the  fpecial  matter  :  for  otherwifc  it  fliall  not  be 

"  /^'»,^*   intended  to  oe  brought  far  a  recovery  againft  him  by  his  te« 

:::^«:«d  "«*•  is  e.  3.1,.] 

D.  tenMni. 

A*  Jtjhatmt  D.  for  fervicet ;  D.  hingt  a  xvn't  of  mefne  agaihjl  d.  tnd  fecOVen ;  C  h^ingt  m  writ  of 
mefoe  againft  B.  aru^  counts  generally ;  B.  pleads  mt  diftrained  in  bis  default^  and  the  other  rtfUex 
€ttmtra%  and  the  fpecial  mzlitri^  found  ut J utrm^  and  that  the  fervicet  of  B.  were  in  arrear,  but  ooi 
the  fenrices  of  C.  and  it  was  held,  firft.  That  without  fome  fuch  fpecial  mif chief  xht  teaant  in  fcN 
TioCt  vis.  the  mefne  (hall  not  have  a  writ  of  mefne.  Secondly,  That  in  the  cafeof  fuch  mifchief  k 
Ihall  have  it,  and  fo  each  mefne fhall  have  it  againft  the  other,  ////  it  ecme  to  him  in  wham  tiedf 
fault  is,  39  £•  3'  34*  39  H  6.  31.  7  H.  4.  18.  accordant.  3dly,  That  there  oughtio  beayjMtra/ 
tottnt,  AO  £.  3.  Mefne  14.  or  at  leaji  a  fpecial  replication,  and  that  on  the  general  iflue  fbasd* 
this  matter  (ball  not  aid  him.  F.  N.  B.  136*  (H)  in  the  oous  there  (b^  ciut  the  cafct  abovt- 
iWAtioocd* 

3.  In  wtit  of  m^fne^  "whtxt  fne  of  acquittal  is  levied  tettaeen  tie 
tord  and,  the  tenant ^  by  which  the  lord  grants  and  renders  tie  landt» 
the  ancejior  of  the  plaintiff  in  tailfaving  the  reverfion^  and  rendnng 
to  him  and  his  heirs  4/,  rent  for  alljervices^  and  rcndring  to  tbi 
chief  lord  qnd  his  heirs  ihefervices  due  for  the  mefne  and  bis  heirs ; 
there  the  tenant  fhall  have  writ  of  mefne  of  the  fer^icesy  but 
hot  of  the  rent,  Unlefs  he  fays  that  he  offered  it  to  the  chicJ 
Iord|  and  he  refufed  to  receive  it ;  quod  nota  by  aixrard ;  for 
this  things  the  tenant  himfelf  ought  to  pay.  Br.  Mefne^  pL  8. 
cites  21  £.  3.  49. 

4.  In  writ  of  mefne  it  is  a  good  title,  that  901/  and  tboje  vib^ 
efiate  you  have,  acquitted  me  and  thofe  whofe  ejtate  ScC.  Br.  Pre- 
fcription,  pi.  51.  cites  31  Aff.  23. 

Aol  4e  5.  In  affife,  lord  mefne  and  three  tenants  are,  the  lord  diftroM 

was,  that  fi^  '*'  ^^^'^  ^f  ^^^  mefne ;  the  one  of  the  tenants  made  refams  \  the 
the  afEfe  lord  brought  afftfe  againfl  the  mefne  and  bim  who  made  the  refcmtf 
yris  hfvugbt  leaving  cut  the  other,  and  recovered.     Br.  Aflife.  pi.  330*  dte$ 

And    A, 

came  %vApltmded  to  the  ajflfi  ms  tenant  of  parcel  of  th«  tenemeats  fut  in  xitit,  out  0f  which  ite 
fenttrofe,  and  B.faid  that  bt  held  jointly  tvith  E,  not  named.  Judgment  of  the  writ,  and  if  tKm 
nul  tan ;  and  C.  anfweredax  tenant  of  other  parcel,  and f aid  that  E,  is  tenant  of  Utrcrl  of  the  ftM* 
wmttt  mot  named.  Judgment  of  the  writ  &c.  and  if  &c.  nul  tort;  and  the  plaimtijffaid,  thai  A  wM 
Imirt  tenant  of  the  land  put  in  virwy  out  of  which  Sec.  and  held  of  bim  the  fame  tmemaett  by  the 
fame  rentf  and  the  others  are  named  bm  as  dijfeiforsj  hj  which  &«.  And  the  aflife  wai  taken,  which 
faid,  that  A.  heldintirely  the  tenemenu  by  the  fame  rent  &c.  And  that  the  plaintiff  was  feifed,  aai 
diftrained  for  the  rent  arrear  in  the  landsi  and  B.  made  refcftus,  and  that  0.  held  joiattj  with  E. 


incuxtid  ^fttr  the  vtrdia*  Br,  Affiftf  pi.  330.  cites  1 1  Aff.  3 1«  ^^^ 


$.  the  defendant  faU J  that  ivhere  the  plaintiff  has  ccufOedtbat  be  ^^^^l^^' 
is  diftrained  by  J.  our  lord,  he  faid  that  be  did  not  bold  the  land  of  J^  ^v  ^r  ' 
this  J.  Prifi  ;  and  no  pica  by  Finch*  For  if  he  holds  of  one  who  ban^  pUad^ 
holds  over  of  J.  yet  the  writ  well  lies.     Bn  Mcfnc,  pi.  2.  cites  J^'*^]^'* 

44  ^  3*  ^'  ««»/,  but 

mt  /9  tbtaahm.  IbW. Amd  by  him  the  defendant  may  dipchim  In  hhfeignhty.  ^iners.    Ibid. 

Wi,trtf9rt  the  defendant /i/^,  tkat  nat  difiraintd  im  bis  dtfault^  and  the  pUtntitf,  upon  thi* 

flea,  had  judgment  to  reco\er  the  acquittal  j  quod  noU.     But  it  was  faid  that  it  wai  contrary, 
Mich.  30  Et.  3.     Ibi^« 

7.  In  writ  of  mefne,  becaufe  ^t,  plaintiff  held  of  the  defendant 
Ufuchftrvices  Sec.  of  which  fervicea  he  isfeifed  &c.  and  faid  thai 
he  is  dijirained  by  the  lord  paramount  in  default  of  the  defendant  for 
homage  &c.  The  defendant  faid^  that  bts  father  ackttowledged  th» 
mefnalty  to  N.  as  that  which  he  had  of  his  gift^  who  granted  and 
rendered  it  to  the  father  again  j  and  to  Af.  his  feme j  and  to  the  heirs 
of  M.  and  th'Sit  his  father  diedf  andfo  theplaintiffheld  of  M.]nAg- 
mcnt  &c.  And  per  Cur.  it  is  no  plea  without  faying  that  he  at^ 
torned  to  this  grant ;  quod  nota }  and  the  reaion  feems  to  be  in 
as  much  as  without  attornment  the  grantee  cannot,  avow  upon 
the  tenantj  and  by  the  fame  reafon  the  tenant  fhall  not  have  writ 
of  mefne  againft  the  grantee  before  attornment.     And  fo  note, 
that  he  holds  yet  of  the  heir  of  the  grantor  till  attornment, 
tnd  ihall  charge  him  with  the  acquittal,  and  yet  after  the  fine 
nothing  can  defcend  to  the  heir  of  the  conufor.    Br.  Mefne, 
pi.  I.  cites  49  £•  3«  7. 

8.  A.  brought  a  writ  of  jerror  againjl  B.  where  B.  brought  m 
rorit  of  right  patent  againfl  him  in  Oxon,  and  made  proteflation  tofue 
in  nature  of  a/Jife  of  novel  diffeiftn^  and  made  plaint  of  ^s.  rent^  to 
which  A^Jaidl  that  afftfa  non^  for  the  fend  B.  held  the  land  of  him 
us  mefne  by  as.  and  that  this  A.  is  lord  paramount^  and  he  took  fo 
much  rent  of  him  as  of  his  very  tenant^  and  demanded  judgment y  if 
againfl  him  who  is  lord  paramount  offo  much  rent  qffife  ought  to  be^ 
and  if  he  demanded  other  rent  nultortj  &c.  by  which  the  faid  B» 
demurred  upon  the  plea,  becaufe  he  did  not  give  him  colour j  and 
prajred  the  aflife,  and  the  iflife  was  awarded,  and  found  for  the 
plamtiiF  in  the  aflife,  by  which  he  recovered  j  and  becaufe  they 
awarded  the  qffife  without  inquiry  of  the  matter  pleaded  in  bar  they 
trred\  and  there  it  was  agreed,  that  notwithjlanding  the  defend" 
ant  in  the  qffife  took  not  the  tenancy  of  the  (fame)  rent^  but  faid  of(fi 
much)  rentf  and  eave  no  colour,  yet  the  bar  is  good ;  for  when 
he  faid  of  fo  much  rent,  and  to  any  other  rent  pleaded  nul  tort,  it  is 
well  pleaded ;  and  alfo  he  cannot  fay  of  the  fame  rent;  for  the 
rent  in  the  bar  was  the  rent  which  the  mefne  ought  to  pay  to  the 
lord,  and  then  the  mefne  cannot  take  rent  of  himfelf ;  and  there* 
fore  becaufe  the  aflife  was  awarded  without  putting  the  party  to 
anfwerto  the  bar,  it  is  error ;  wherefore  they  awarded,  that  for 
this  error  and  others  the  judgment  be  fet  afide  in  all,  and 
awarded  that  the  tenant  in  the  aflife  be  put  in  the  fame  pK^ht  as 
he  was  before  the  judgment,  and  that  the  other  be  put  to  purfue 
further  in  this  Court  if  he  will,  or  haye  a  new  aflife  at  his  wilL 
Br.  Enofj  pi.  39.  cites  50  £.  3.  i8. 

9*  It 
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9*  It  is  faid  in  a  note,  that  it  is  a  good  plea  in  writ  of  metat 
for  the  defendant  to/ay  that  the  plaintiff  has  mthihg  in  the  hoi* 
Br.  Mefne,  pi.  22.  cites  7  H.4.  12. 

10.  The  tjjue  of  donee  [in  frank-marriage']  in  the  fourth  degree^ 
{ball  not  have  a  writ  as  on  a  frank-marriage,  but  as  on  a  gift  in  UuL 
F.  N.  B.  136  (B)  in  the  notes  there  (a)  cites  12  H.  4.  9. 

11.  Where  the  defendant  in  writ  of  mefne  pleads  to  the  writf  ht- 
caufe  the  mefnalty  defcended  to  him  and  hisjijler  nubo  is  alrvcy  the 
other  mzy/ayy  that  after  the  defcent  partition  was  made^  fo  thd 

C   383   3  this  mefnalty  was  allotted  to  the  defendant ^  and  well  \  quod  nota. 

Br.  Confefs  and  Avoid,  pi.  2,  cites  3  H.  6.  42,  43. 
''N.B.I 36.  12.  If  there  are  three  lords ^  mefne  and  tenant ,  and  the  tenant  is 
%  Inftr374-  ^Ifl^oined  for  relief  of  the  father  of  the  mefne^  and  the  mefne  mil  not 
tec. — : —  join  to  plead  to  the  avowry,  and  die  tenant  brings  writ  ofmefne^  and 
Fcr  the  /*.  the  mefne  pleads  to  the  writ,  that  one  of  the  lords  h  dead,  non  alio* 
diftiaiiicd  catur  to  the  writ  nor  to  the  count ;  becaufe  death  of  afhranger 
etmnot  abate  (hall  not  abate  the  writ  nor  count  5  for  the  judgment  is  no  other 
*^Tl^R  "P^"  forcjudger,  but  that  the  tenant fhall  he  attendant  on  tie  chief 
tbutUfaufty  /w-t/,  which  may  be  good,  notwithftanding  the  death  of  the  lord* 
if  tie  me/ne  Br.  Mefne,  pi.  28-  cites  10  H.  6.  26. 

Vfill  not  join  ^  '  •  ~ 

to  plead  in  abatement  of  the  avowry.  Ibid. — Aifo  if  the  lofri  MJtraint  the  temetmtfarftrviers  rftk 
wttfne  whicb  are  not  iue^  there  the  tenant  cannot  abate  the  avowry  if  the  mtfne  nMfilinotj^in  topkid 
to  it;  quod  nou,  and  therefore  it  is  no  plea  to  the  writ  df  ovefDe.  Br.  Mefne,  pU  2.  cin 
10  H.  6.  26. 

Jn  mefne  the  defendant  pleadtd  to  the  tvrit  the  death  of  the  Urd  fending  tbt  ft?rit\  and  per  C«. 
♦  if  this  p/ea  be  good,  it  is  to  the  aSlion  and  not  to  the  writ  \  but  by  the  opinion  of  the  Court  it  it 
no  plea.  Braok  makes  a  quarc  ;  for  ifprocefs  upw  forejudger  bad  been  taken^  there  be  emamt  be 
attendant  to  a  dead  perfon ;  but  vfberenofucb  proceft  ii  taken,  as  here,  it  feems  no  plea.  Br.  Mefne* 

pi.  9.  cites  4  H.  6.  18.— ♦  Orig.  (ficeo  fon  plea  il) But  Hill,  ai  H.  7.  it  wzs  agreed  per  t«l. 

Cur.  contra*  viz.  that  where  writ  of  mefne  was  brought,  and  the  lord  paramount  died  before  tlie 
judgment  of  forejudger,  it  (hall  abate  the  writ,  and  yet  he  is  not  party  to  the  adion,  but  be  ombK 
to  be  party  to  the  judgment     Kelw.  8 1 .  a.  pi.  1 . 

13.  ^nd  per  Pafton,  Strange  and  Cottefmore  J.  if  ihcmefm 
has  ifftu  a  fon  and  a  daughter  and  dies,  and  after  the  fon  dies  mtly 
out  ijftie,  there  if  Hit  lord  paramount  makes  avowry  upon  the  daughter^ 
as  heir  of  her  father,  after  dijlrefs  taken  upon  the  tenant,  the  tenant 
in  his  writ  of  mefne  may  make  the  daughter  heir  to  her  father^  mtkeut 
mention  of  the  fon.    Ibid. 

14.  In  writ  of  mefne,  the  writ  was  that  he  acquit  him  of  the 
fer  vices  which  H.  demanded  of  him  de  libero  tenemento  fuo  qtioa  tenet 

de  E,  in  J,  unde  predict.  E.  qui  medius  efl  inter  eos  eum  acquietare 
debet ;  and  fo  by  the  writ  he  fuppofed  that  £.  is  mefne,  and  ifi 
the  count  he  faid  that  H.  diftrained  him  after  the  death  of  J.  &-» 
ther  of  E.  for  the  relief  of  E.  which  docs  not  fuppofe  that  E-  i» 
•  It  flwald  mefne  but  by  argument,  and  therefore  ill  \  per  Prifot.  Bn 
be  If.  b.      Mefne,  pi.  13.  cites  38  H.  6.  ♦  12. 

ft  ™  held  '5*  ^  ^^^  °^  mefne,  the  abbot  plaintiflF  counted  that  he  held 
that  the  pie-  of  the  defendant  20  acres  of  land  in  frankalmoign,  and  the  defendant 
fcriptionwas  Ji^  fiQf  acquit  him  of  the  fervices,  which  J.  demanded  againn  Bim  9f 

UcaJfc^i't  Y'^  ^^"^'"  ^-  «'**^*  he  held  of  the  defendant,  of  which  tbed€fendaed 
was,  hbat  is  nufne  between  them,  inafmuch  as  he  held  the  faid  land  in  Jrank^ 
kt  and  bis  moign,  and  that  J.  and  all  his  anceftors  whofe  heir  he  it,  have 


#efne.  383 

ttqujfica  ihepiainiiff  and  his  predeceffors  verfus  tntofcnmjite  honunei  ^ave  #<•- 
^     iime  otftofmind,  and  that  j.  haddijtrain'd  htm  for  fealty  10s.  rent  Jjj^'fj^'^ 
atidfuit  of  Courts  and  for  relief  after  the  death  of  H.  father  of  and'dfd  not 
Ei  the  defendant  whofc  heir  he  is,  fe*  licet  fapius  requifitus  &c.  he  fiy  the  de* 
did  nci  acquit  him  ;  the  defendant  Jaidy  that  he  and  his  ancejors^  "^^^^/^f 
Vihofe  heir  he  is,  have  not  acquitted  the  plaintiff  and  his  predeceffors  ^koj^  /^Ir  * 
rf  the  faid  fervices  modo  t^  forma  &c.  and  the  others  e  contra,  he  is;  but 
and  found  for  the  plaintiff;  and  it  was  alleged  in  arreft  of  judg-  ^"ufe  m 
inent,  that  it  wzs  jeofail  in  as  much  as  he  does  not  count  of  the  cer-^  thofe  wordi, 
tainiy  df  the  tenure  between  E.  the  mefne,  and  J.  the  lord  para-  (whofe  heir 
taiount ;  and  alfo  that  the  count  is  double,  viz.  the  tenure  in  frank-  *^:'  *'*'*. 
altmign,  and  the prefcripti^n,  where  each  is  good  cau/e  o(  ^cqixitizl  y  j^  mnother 
tind  alfo  that  the  ^rWrr7//w«  is  to  acquit  him  *ucrfus  quofcunque  ho»  roll  they 
nnnes,  where  writ  of  mcfne  does  not  lie,  tut  to  have  acquittal again^  ^^^  th""^" 
him  who  has  tenure  in  thofe  lands,  and  no  other,  but   againft  {^l  -^  ^j[g 
others  writ  of  covenant  lies  and  not  writ  of  mefne  5  and  the  amended 
opinion  of  Prifot  and  fevctal  other  Jufticcswas,  that  the  *//j/«-  J*^  .J-'JJ*^ 
tiff  ought  tofurfnife  the  tenure  between  the  mefne  and  the  lordpara^  mifpr'ifion  of 
motmt  in  hii  count,  and  after  they  faw  the  book  of  Novse  Narra-  the  clerk, 
tioncs,  which  made  no  mention  of  the  tenure  between  the  mefne  *"!^  ^A^lf^ 
and  the  lord  paramount,  and  it  was  of  the  prefcription  as  above,  f    084   l 
therefore  they  would  not  vary  from  thecourfe,andofthis  they  diuarded  beenamcnd* 
the  count  good,  and  that  the  prefcription  above  //  good  againfl  all  the  ed }  quod 
hrds  and  void  agairjfi  all  others  ;  quod  nota  5  and  fo  it  is  found  in  "**^-  .  *''• 
this  point,  and  of  the  reft  nothing  is  found,  and  therefore  a  good  tjon,  pK^j. 
Verdift,  Ancf  pet  Choke  the  count  is  not  double ;  for  he  has  relyd  cites  39  H. 
upottthe  prefcription  only,  and  upon  this  is  the  iflue  takenj  and  S'^jl^c^jJJJ 
per  Prifot  the  plea  is  not  double,  becaufe  tenure  in  frankalmoign  is  not  j,cid,  rlrat 
fujfcient  caufe  of  acquittal  unlefs  hefhews  the  gift,  and  therefore  it  is  the  plaintiff 
not  double ;  for  here  he  did  not  (hew  the  gift ;  by  which  it  was  ^*5^'///'^; 
awarded   that   the  plaintiff  recover  his    acquittal  againft   the  Tuream/the 
faid  E-  &c.     Br.  Mefne,  pi.  14.  cit^s  28  H.  6.  6. — ^[It  fliould /«"^/v«t  ^f. 

tiif  Urd  paramount^  ms  VffH  at  bttVfftn  the  tenant  and  the  mrfne,  Br.  Mefne,  pi.  13.  cJtci 
3^^  H.  6.  12.  And  the  fame  per  Prifot  codem  anno,  fol.  21.— Npic,  That  the  plaintiff  in  a  wrif  of 
■vefne  need>  not  in  the  count  to  Jhetv  the  ceuainty  of  lie  tenure  ketv.'een  lue  mefne  and  the  iord 
far.tmounr^  but  to  fay  generailj  that  be  Uldeih  t/vtr.  F.  N.  B.  135.  (M)  M^yg.  cites  3 E  H.  6. 
ia&39H.  6.  29. 

• 

i6«  Writ  of  mefne  by  an  abbot  againft  J.  S.  and  counted  thai 
ht  and  his  predeceffors  X\tr\e  out  of  mind  have  held  of  the  defendant 
etnd  bis  ancefiors  in  frankalmoign,  and  the  plaintiff  and  his  prede- 
t^lfors  rendered  annually  to  the  defendant  and  his  ancefiors  i  d.  and 
the  defendant  and  his  ancefiors  have  held  over  of  W,  N»  by  1 2d.  and 
Jo  demanded  acquittal  of  the  id.  by  the  tenure;  and  for  the  lid* 
pt^fcribed  that  the  defendant  and  his  ancefiors  have  acquitted  the 
plaintiff  and  his  predeceffors  time  out  of  mind,  and  that  the  plaintiff  , 
was  olftrained  for  lad.  by  the  chief  lord,  and  the  defendant 
W  not  acquitted  him  j  and  the  defendant  travers* d  the  prefcrip^ 
twn  of  the  iid.  and  fo  to  iflue,  and  found  for  tlie  plaintifl^';  and 
it  W2$  alleged  in  arrefl  of  judgment,  that  the  cedar atkn  was  double, 
''^  for  the  tenure  infrankalmoigti,  which  is  uji  acquittal  in  itfelfhy 
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die  law,  rnfjj  another  the  prefcription  ;  but  bccaufe  the  partiet  toere 

at  ijfue  upon  the  one  point  only^  viz*  the  prefcription^  therefore  tht 

douhlenefs  is  vain  by  fcveral,  and  hyfome  it  is  ncft  double ;  fir  he  if 

mands feveral  acquittances^  one  for  the  \id*  and  another  fir  the  \L 

.   •Orig.ftan-  }fy  owelty  infirankalmoign^  and  the  1 1  rf.  by  prefiripti9n^  but  it  wis 

fccms^u  *^  "^^  admitted  5  and  exception  was  not  taken  if  he  who  held  ia 

ihooiri  be      frankalmoign,  which  is  free  of  all  other  fervices,  rendered  id. 

(tamcn).       of  rent  or  not.    Br.  Mefne,  pi.  i6.  cites  4  E.  4.  35. 

^1^^/^^^.,       1 7-  ^ftd  per  Billing,  J.  if  lord  and  tenant  were  before  thefiatau 

^fteribej^a.  of  tenures  by   lid,  renty'  and  the  tenant  before  the  Jlatute  had  pvat 

fute&c,  tor  to  hold  of  him  by  id.  and  granted  over  to  acquit  him  of  the  iid,  now 

al:  «^t  i»    if  he  had  been  dijirained  by  the  lord  for  the  l2d.  he  (houldhaw 

-  nferAdon    "^^  ^^*^  ^^  mefne,  and  fliould  demand  acquittance  of  the  id* 

.  bf  the  te.    by  the  tenure,  and  of  the  1 1  d.  by  the  deed  \  quod  non  negattfi. 

•arc.   Ibid.  Ibid.. 

18.  And  if  \ordy  mefne  and  tenant  are  at  this  day,  and  tkc 
tenant  holds  by  I  d.  and  the  mejne  over  by  izd.  and  the  tne/ne  by  itd 
grants  to  the  tenant ^  reciting  the  tenure  &c*  to  acquit  him  of  the  iltf*. 
he  fhall  have  writ  of  mefne,  and  declare  upon  the  tenure  for  id. 
and  upon  the  deed  for  1 1  d.  per  Billing  J.  but  MarkhamCh.  J. 
■contra  5  for  he  fhall  have  writ  of  mefne  of  the  i  d..  and  mniti] 
covenant  upon  the  deed  fori  he  lid.  for  this  came  after  the  tenure. 
Billing  faid  this  was  the  ancient  ufage,  but  it  is  contra  at  tbij 
day,  in  avoiding  of  circuity  of  aSiion  ;  as  wliere  a  man  after  the 
leafe,  grants  to  tnc  particular  tenant  to  hold  without  impcadi- 
ment  of  waft.    Ibid. 

19.  Mefne  againft  T^.fi^pp^fing  that  he  ivnsdiJlrainrdbytheM 
of  W.for  I  cox.  relief  t^z.  in  default  of  the  defondimty  and  csunui 
that  he  held  of  the  defendant  by  infglt^s  firvire  j  and  the  defenJ^'fi  • 
faid,  that  the  land  is  out  of  the  fee  andfeigniory  ofthi  lord  of  W  Afti 

it  was  argued  if  it  be  a  good  plea,  or  if  he  (hall  rraverfe  the  tr- 
nure  \  but  at  laft  the  plea  was  adjudged  good,  and  the  ifluc  ws$ 
accepted.  Per  Danby,  the  iflue  lliall  be,  if  the  land  be  held  of 
[  385  ]  him  or  not.  Per  Littleton  contm,  for  the  iflue  fhall  not  be  fo, 
but  where  it  is  counted  that  he  held  &c.  and  it  is  not  fo  in  the 
qount,  by  which  the  ifTue  fupra  was  accepted.  Br.  Rfefnc, 
pi.  10.  cites  9  £.  4.  27. 

20.  Writ  of  mefne  againft  A,  S.  inafmuch  as  the  plaintiff  hdi 
of  him  y  a  fid  he  over  of  J,  S,  and  that  the  plaintiff"  is  diflratneihj 
J.  S.  in  dtfaultofthe  defendant^  and  that  he  oug*^t  10  scquit  hiBD; 
oulyard  demanded yV/^w////  of  the  writ ;  for  ^vhcre  the  plarn^ 
hasfuppofid  that  he  held  of  us,  and  ive  over  of  J,  S.  we  fay,  that  vt 
hold  over  of  J,  S.  injure  Af.  uxoris  ejus,  and  ttot  otbrr^tnfe\  and 
per  tot.  Cur.  except  Chocke,  it  is  a  good  plea  to  the  writ;  fcr 
otherwife  per  Brian,  the  mefne  ihall  be  drove  to  two  acquittaUi 
the  one  againfl  J.  S-  only  by  this  conclufion,  and  againft  J*  & 

'     and  his  feme  for  caufe  of  tenure.    Br.  Mefne,  pL  19.  citcf 
22  E.  4.  35. 
Tet  fee  tn        2 1 .  Ancient  demefne  id  a  good  plea  in  a  Writ  of  nic(hc«  F.  N.  B* 

xncfne  m  a    *3"-  \^') 

dud  cfuc^ulttal  by  (he  tttuot  tbe  dcfeada&t  alleged  that  the  luds  are  bdiof  tkc  XKOSst  gf  S«  «i»c^ 

Ik 


u  aadeat  demerne,  ind  it  was  not  allowed,  but  was  put  to  anfwer  to  the  deed.  F.  N.  B.  136.  (it) 

in  the  notes  there  (d)  cites  34  E.  i.  Mefnc  3R. >But  fee  in  a  writ  of  mefne  by  teftanf  in  dmwtr 

«Caiot  the  betr^  who  alleget  that  the  tenements  are  held  of  the  manor  of  C.  which  is  ancient  de- 
aefnei  and  tho'  it  W4s  faid,  that  one  cannot  have  proeefi  of  fore  judging  on  procLzm^tiont  in  a  Court 
ef  ancient  demefne,  and  that  the  heir  cannot  be  diilrained  there,  beczuie  he  has  only  the  fervicet  &e. 
yet  it  was  awarded  that  he  ihould  take  notMng ;  and  it  was  faid,  that  tbh  fieajball  be  pUtidtd  In  a 
petUvnit  of  right  in  the  Lord's  Comrty  and  that  bejhall  make  protejtation  ^c.  F«  N .  B.  156.  (K}  ia 
the  notes  there  (dj  cites  28  £•  3.  45.  ace.  30  £.  3.  12.  per  Skipw. 

22.  It  was  agreed  that  where  there  are  lord,  mefne  and  tenant^ 
the  tenant  may  plead  reUafe  made  to  the  mefne ;  to  which  Fitzher- 
'i)ert  J.  agreed.    Br.  Rcleafes»  pi.  25.  cites  14  H.  8.  4« 


(L,  2)  Procefs  and  Proceedings.  |"  f^-  ^Jj 

U>  14*  li* 
i.'T'HE  writ  of  mefne  ought  to  be  brought  in  the  county 
where  the  lands  lie^  and  if  nihil  be  returned  againjl  the  lord, 
a  writ  ihall  iffue  to  another  (heriff  on  a  iejlatum.    F.  N.  B.  135. 
(M;  in  the  notes  there  (b)  cites  29  E.  3.  3. 

2.  If  in  writ  of  mefne  agahijl  two  the  one  appears,  and  the  •'•  Preeefc 
ttber  makes  default,  dijlrefs  with  proclamation/hall  not  iffue  againft  \'  ^'  ^ 
the  other  wh  made  aefuult ;  for  the  plaintiff  cannot  *  recover  the  «  q.     .^ 
acquittal  by  the  default  of  the  one  Hvhere  the  other  appears,  and  the  (receive.) 
one  fball  not  anfwer  without  the  other;  per  Thim.  and  Hanke. 

But Bro6k  makes  a  quxre  thereof;  for  otherwife  it  feems  when 
the  proems  is  determined  againjl  the  one ;  for  then  if  the  other  be 
conviQ.  judgment  /ball  be  againjl  both,  the  one  by  default  and  the 
other  hy  conviBion.     Br.  Mefne,  pi.  21.  cites  14  H.  4.  f  27.  +  It  Aould 

3.  if  t}\tjberiff  return  t  nihil  uponfummons,  and  upon  the  attach^      '^^'^ 
ment,  and  upon  the  dijlrefs  in  writ  of  mefne,  yet  the  plaintiff  may 

have  judgment  of  fbrejudger  againft  the  mefne  by  the  Jlatute,  as 
nvell  as  if  all  the  procefs  had  been  returned  ferved  i  quod  nota,  in  a 
quare  impedit.  &  non  negatur.  Br.  Mefne,  pi.  29.  cites 
uH.  6.  3. 

4.  The  writ  may  be  fued  and  removed  out  of  the  county  at 
the  fuit  of  the  plaintiff  by  a  pone  without  caute,  and  at  the 
fuit  of  the  defendant  with  caufe  (hewn,  as  in  a  replevin. 
F.N.  B,  136.  (A) 

5.  The  men  of  Cornwall  claim  to  plead  a  plea  in  a  writ  of 
mefne  in  the  county  without  writ^  and  that  they  had  an  allowance 
thereof  in  eyre.     F.  N.  B.  136.  (D). 

6.  Tho'  writ  of  mefne  be  depending  betwixt  the  mefne  and  te» 
nant paravail,  yet  the  lordfball  dijlrain  the  tenant  paravail  for  the 
rents  and  fervices,  and  not  tarry  till  the  writ  of  mefne  be  ended 
betwixt  them,  whether  he  ought  to  acquit  the  tenant  or  no. 
F.N.B.  i36.(I>). 

7.  Tho'  ^<t  lord  dies  pending  the  «i;r/>  of  mefne,  yet  the  writ  ^  «gj   1 
fiaU  not  abate.   F.  N.  B.  136.  (F). — 2  Inft.  374.— Br.  Mefse^  Keiw.  fi. 
pL  28.  cites  10  H.  6.  26.  S.  P.  as  to  the  death  of  one  of  P^-  '•  ««i> 
tht  lords.  ?,^,L*n 


)86  ^efne* 

The  proccft  8.  Theprocefs  in  a  writ  rf  mefne  is  fumimns^  attachment^  oA 
/iw^wTs"  diftrin^as ;  and  if  the  defendant  hath  not  any  thing  in  the  cotwc 
fuxnmon*,  ty,'by  which*  hc  can  be  diftrained,  then  the  plairitifT  ma]^  far* 
mttachment,  mifc  that  hc  hath  aflets  in  another  county,  and  pray  a  diftringai 
^t  li^n*  thither,  and  he  fliall  have  it  by  the  ftatute ;  and  upon  that  he 
the  fame  ihall  be  forejudged  &c.  if  he  do  not  appear,  and  tnc  wnt  w 
county  '  ferved  and  returned  againft  him  •,  but  that  is  given  by  theiaU^ 
wJir  was  f^*"  ^^  ^^^  common  law  hc  (hall  not  have  but  diftrefs  infinite  in 
brought.  Co.  thc  fame  county  where  the  writ  was  brought,  and  that  ii  io 
Litt.ioo.--  the  county  where  the  land  is  5  and  at  this  day  he  may  choc^ 
hi'^a  writ^'of  whether  he  will  fuc  the  procefs  at  the  common  law,  diftrefe  in- 
mefoe  may  finite  in  the  county,  or  the  procefs  which  is  given  by  thc  fb- 
€bi»ofe  either  tutc,  fummons,  attachment  and  the  grand  diftrefs,  wnich^fl/? 
*^  canmom  ^^^  ^ay  to  nnfwer  by  fucb  times  as  two  counties  may  be  bolden^  in 
Imu  or  upon  which  xSxzJberiffJbali  make  proclamation  that  he  come  to  anfiver  the 
the  Jiatutt  plaintiff,  and  nhe  do  not  conUy  and  the  writ  be  returned^  then  it 
-  :'  Ttu^  M  be  forejudged.  F.  N.  B.  137.  (A). 
100.  b* 

(M)  Mefne.    Judgment  at  what  T'ime. 


Br.  Mefne,  judged.    Contra  30  E.  3,  21.  b  adjudged.] 

ji  H.4!  «u       t^'  ^^  ^^  ^^^  ^^^^  "^  dUlrained  within  his  fee.   17  E.  3.  44.] 

[3.  In  writ  of  mefne  if  defendant  acknowledges  the  acquittal i» 
fcparcenary  with  another,  as  by  conveying  thc  mcfnalty  to  her 
.  and  her  fifter  ;  the  plaintiff  (liall  not  have  judgment  againft  bcr; 
becaufe  the  acquittal  ought  to  be  by  both.  3  H.  6.  43.  (for  thc 
writ  fliall  abate.)  But  otherwife  it  is  if  partition  be  bctwcea 
them.     3  H.  6.  43.3 

(M.  2^^  Judgnient.     How  and  cf  what. 

•  Jiidmenc  i,  C  EE  .14  E.  3.  Mefne  7.  A.  brings  a  writ  of  mefne  ^igisA 
Pendant    '*  ^'  ^^^  ^ourits  cf  an  acquittanre  by  TCTk^oiX  of  tCUHTcinf r«^ 

atou/4  be  ahmigny  and  '*  judgment  was  that  he  Should  recover  dam^es^  aiwl 
djlrainrdof  a  prcccpt  wcnt  to  thc  fhcriff  quod  diflringeret  B.  ad  acquidani* 
'^,  '7J'»o  ^'  ^''^^  »  ^  fire  facias  goes  againfl  C.  the  heir  of  B.  to  hare  ac- 
judf^ment  quittal.  C.  Hct  acknowledging  that  he  had  the  feigniory  at  the 
/lat  the  time^  or  that  hc  had  anv  more  &c.  pleads,  tliat  he  h^thmtkng^ 
{i^J'^'^h?'  defcent  in  fee  from  his  father  %vithin  the  fame  lands  &c.  and  note, 
accjuittai,  the  abbot  in  the  faid  recovery  counted  ef  frankalmoign  unde  char* 
Br.  Mcfr.c,  //?;«  A: c.  and  therein  thefe  points  were  agreed,  viz.  l ft.  Thai 
ic  Aff  Q  —  ''^'^  judgment  is  well  enough  to  "warrant  a  feire  facias  for  tieac* 
+  S.  P.  at  4  quittaL  2d.  That  no  other  procefs  of  execution  lies  againji  Ae  bek 
yti  thefe  are  than  a  fcirc  facias  &c^  3d.  That  tht  pUiiniiff  f  need  mt  fi*^ 
Bit  crwn.    1^^  charter  whereby  hi   dcraigned  the  acquittal  on   the  retffvf^ 

6  4lh.  Whca 


4A,  When  an  acquittal  is  granted  for  one  who  b  not  mefn^^  it  is  J^*"-  Mefnc, 
no  cttufe  to  have  a  writ  of  mcfnc,  but  only  of  covenant.     f;th.  Oh  |**  ]^'  ""* 
an  acquittal  which  binds  the  anceftor  i-j^  reafon  of  a  tenure  in  js.  p.  and 
frankalmoigne,  frank-marriage,  or  a  ifc^rf  whereby  the  acquittal  is  ^^  j««*g- 
granted,  if  the  heir  has  the  mcfnaltv,  hejball  be  bound  to  the  ac-  ^"^  J;!^,. 
^ttittal  by  writ  of  mcfne,  |  altho*  he  has  nothing  by  defcent  infee^  withftandiog 
fmple  from  him  by  whom  the  acquittal  commences;  but   there  it  r    ^g-   -i 
fccras  be  may  di/claim  in  the  mcfnalty  j  quaere  ;  wherefore  the  ^j^^j^  ^^^^ 
abbot  had  judgment  Sec.  and  affirmed  in  a  writ  of  error.  F.  N.  B.  icrs;  i»uc 
^2^'  (U)  in  the  notes  there  (a)  cites  j  c  Aff.  o.  ^^<^^  ^ay« 

^  ^  -F  ^mjj  minim 

•f'iailure  of  aflcti  if  the  acquittance  was  by  deed  of  his  anceftor.    Br.  Mefae,  pi.  1$.  citei  S.  C« 

2.  It  feems  that  where  there  are  two  mefnes,  one  mefne  fliall 
net  recover  damages  againjl  the  other  before  execution.  *,  N.  B. 
136.  (H)  in  the  notes  (b)  cites  20  E.  3.  Mefne  14.  and  17  £•  3. 
44'  and  18  E.  3.  19. 

3-  In  mefne  again/lone  as  heir  of  M.  his  mother  y  luho  had  bound 
her  and  her  heirs  to  tie  acquittal^  tne  defendant  faid^  that  M.  after 
took  to  baron  %  N*  to  whom  the  plaintiff  had  releafed  to  him  and  to 
his  heirs  all  the  acquittal^  and  that  the  defendant  is  fan  and  heir  to  the 
fold  J.  N.  and  M.  Judgment  &c.  and  becaufe  the  plaintiff  bound 
the  defendant  as  heir  of  hismother,  and  he  pleads  a  releafe  to  his 
father  and  his  heirs,  and  fo  it  is  another  acquittal^  and  therefore- 
no  bar,  the  plaintiff  had  judgment  to  recover  the  acquittal^ 
and  damages  taxed  by  the  Court  iocs.  Br.  Mefne,  pi.  7.  cites 
38  E.  3.  10. 

4.  In  fcirc  facias  it  was  faid,  that  if  a  man  confeffes  the  acquit* 
talandfuffers  the  tenant  to  be  difirained  in  his  default ^  diftrefs  Jhalt 
ijjue  againft  him ;  and  if  he  comes  and  it  is  found  agaitijl  him^  he 
pall  render  damages  and fhal I  be  forejudged  s  but  if  he  makes  default 
after  diflraining  he  .(hall  be  forejudged,  but  without  recovery  of 
aamages,  and  this  by  the  (latute,  as  it  is  faid  there.  Br.  Mefne, 
pi.  3*  cites  46  E.  3.  31. 

5.  In  fcire  facias,  it  was  agreed  that  a  man  fliall  recover  da*  CMtra  h 
mages  in  writofmefne^  if  he  be  diftraincd  in  default  of  his  mefne  "^1^1"^*,^ 
who  ought  to  acquit  him*   Br.  Mefne,  pi.  27.  cites  50  £•  3.  23.  taiaeklovZ 

hJged  iy 
/».    Ibid.  And  jet  it  is  agreed  that  in  d'flrtft  atpofi  the  fame f chef acUx  %mv\  (Iiall  recover 

damages;  quod  mirum,  and  there  fore  vide  librum  &  tit.  Scire  Facias  in  eodem  cafu.  Ibid,  If  a 
nan  ^ingt  a  v/nt  of  mefne  lubcrt  be  is  not  difirained^  the  writ  is  maintainable,  but  then  he  fhali  not 
tt(;intt  dimjget  i  for  the  writ  is  brought  only  to  recover  the  acc^uitcal  &c.  F.  N.  B,  136.  (Ej. 

6.  Defendant 
plaintiff  prayed 

recover  it  immc        ^    ^  ^       ,  ^  ,  _  ^ 

the  plea  fliall  not  ferve  but  to  defend  the  defendantyr^/w  damages^  ^^^  have 
W  it  fccms.     bj.  Mefne,  pi.  5.  cites  1 1  H.  4.  52.  blft^o  «c* 

cution  for  the  prefeat*    Hob.  ^^ 

7.  In  writ  of  mefne  againjl  twOf  an  J  the  one  appears^  and  the 
9iher  males  default^  dijlrefs  with  proclamation  Jhall  nut  ijfue  againjl 
the  other  wh^  made  default ;  for  the  plaintiff  cannot  recover  the  ac*  ' 

I  i  3  quittal 
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quiitei  by  the  defaub  of  the  one,  where  the  other  cfpears  /  emdihim 
Jball  not  anfwer  Hvithout  the  other  \  per  Thirn.  and  Hanke.  Bat 
Brook  makes  a  quaere  thereof  \  for  otherwife  it  feems  when  the 
procefi  is  determined  againft  the  one,  for  then  if  the  other  be  con- 
vift,  judgment  lb  all  beagainjl  both,  the  one  by  default,  and  the  other 
by  convinion.    m.  Mefne,  pH  21.  cites  14  H.  4.  27. 

8.  In  writ  of  mefne  by  the  tenant,  the  judgment  is  no  other 

upon  the  forejudger,  but  that  the  tenant  Jhall  he  attendant  on  the 

chief  lord,    Br.  Mefne,  pi.  28.  cites  10  H.  6.  26. 

•  Orip{ncft      p.  The  tenant  (hall  not  recover  acquittal  againft  the  mefne,* 

^*°*"'*         nor  is  the  mefne  bound  to  acquit  him  of  more  fervices  than  be  pays  io 

the  lord;  fo  that  if  the  lord  di drains  for  more  feryiccs  than  the 

mefne  ought  to  do  t6  him,  he  is  not  bound  to  acquit  the  tenant, 

but  of  thofc  which  he  ought  to  do  to  the  lord,  which  the 

lord  of  right  ought  to  have  \  quod  nota.    Br.  Mefne,  pi.  14. 

cites  28  H.  6.  6. 

There  are        jq.  Kota  arguendo  in  dower  it  was  agreed,  that  if  in  writ  of 

y^w^/Tb  "'cfne  the  defendant  pleads  that  not  diftrmned  in  his  default,  the 

a  writ  of    plaintiff fholl  recover  the  acquittal,  and  for  the  damages  befballbe  at 

t   3^^   ]  iffuehc.  and  fo  fee  that  in  this  adion  there  maybe  tw  judg» 

mefne,  one   ments ;  for  of  thc  damages  fliall  be  other  judgment  after  &c. 

"LmU^"  Br.  Mefne,  pi.  17.  cites  13  E.  4.  7. 

another  hy 

theftatute  of  W.  s.  cap.  9.  At  the  common  law  he  fliaU  have  jodgment  t0  recover  hii  mefmtttlf 

and  if  he  bediftraiaedvr  damaified  hU  damties  and  eoftt,    Co.  Ltct.  xoo. 

II.  If  the  mefne  has  paid  tl^  fervices  to  the  lord  paran[U>unt, 
and  the  tenant  be  afterwards  dtfirained  for  thofefervices,  he  fliall 
h^ve  a  writ  of  mefne  -,  but  it  is  a  queRion,  whetlier  he  fhall  re« 
cover  damages  in  this  writ.  But  it  feems,  he  (hall,  becaufe  the 
'  mefne  (hall  recover  damages  againft  the  lord,  if  he  will  put  his 
cattle  into  the  pound  for  the  tenant,  and  fue  a  replevin  &c. 
And  yet  not  diftrain'd  in  his  default  is  a  good  plea  in  writ 
of  mefne ;  and  if  he  pays  the  fervices,  he  is  not  diftratn'd  io 
his  default.    F.  N.  B.  136.  (H). 


See  {K.  2)     (N)  Forejudger,  in  what  Cafes,  and  the  Effe3 
ik/19.  W.  thereof,  and  Judgment  how. 

and  in  uoas 

^'**  I.  C  EE  in  the  ancient  tenures,  tit.  Frank-marriage,  that  tenant 

^  in  tail  (hall  have  writ  of  mefne,  but  not  procefs  of  for^ 
judger,  unlcfs  it  be  in  advantage  of  his  ifiue  \  quod  nota.  Br. 
Alefne,  pi.  32. 

2-  The  judgment  by  the  ftatute  of  W.  2.  is  a  forejudger  of 
the  mefnalty,  and  that  in  two  feveral  cafes ;  one  upon  procrfs 
given  by  the  faid  ftatute,  viz.  fummons,  attachment,  and  grand 
difirefs,  and  if  he  comet h  not,  and  the  writ  be  returned,  he  fliall  be 
forejudged ;  the  other  cafe  is,  where  a  tenant  recovereth  his  mt^ 

C'"^al  in  a  writ  of  mefne,  if  he  be  not  acquitted  afier^oards^  he 
have  a  writ  of  diftringas  ad  acquietandum  againfi  the  fame 

mefne^ 


mefniy  and  If  he  cometh  not^  he  fliall  be  forejudged  by  his  default 
of  the'mefnalty  \  zaAfi  if  he  cometh^  and  it  be  found  againjl  him 
hj  verdict  he  ihall  be  fortjudged  :  bt4t  forejudger  in  that  cafe  is 
not  given  againjl  his  heir,  for  that  the  ilatute  fpcaketh  only  of  the 
mefnc,  amittat*fervitia  de  A.  (le  tenant)  de  tenementis  prjediftis, 
&  quod  omifTo  praedlclo  T,  prxfat.  R.  (le  feignior  paramount) 
modo  fit  attendcns  &  refpondens  per  eadcm  fervitia  per  quaeT.  •Forejuds«r 
tenuit.    The  faid  Jlatute  in   cafe  of  forejudgment  doth  not  bind  «^«'V  *«- ' 
a  ^  feme  covert  \  and  yet  if  fucn  judgment  be  given   againft  a  2^^*^^*^, 
baron  and  feme,  it  is  not  void,  but  erroneous,  and  to  be  reverfed  is  not  void, 
in  a  writ  of  error  5  and  fo  forejudgment  againjl  a  tenant  in  tail  but  error; 
(hall  bind  the  i/Tue  in  trJl  in  an  avowry,  until  he  reverfeth  it  by  error.  ^'^,?**  ^*°** 
11  twojointenants  bring  a  ivnt  or  melne,  and  the  one  ts  Jummoned  have  cui  ia 
and  fevered^  the  other  cannot  forejudge  the  mefne\  for  he  ought  to  be  viu.    Br. 
attendant  to  the  lord  j>aramount,  as  the  mefne  was,  and  that  he  ^^^"*»  ?*• 
cannot  be  alone.     And  fo  it  is  if  there  be  tnvo  jointenanti  mtfne^j  0  E.  ^.  vA 
and-  in  a  writ  of  mefne  brought  againjl  thenty  one  maketh  default^  Old  Nii. 
and  the  other  appears,  there  can  be  no  forejudger,     Co.  Litt.  100.    ^'*^* 

3.  No  forejudgment  can  be  but  %vhen  there  is  but  one  mefne  be- 
t^xen  the  lord  diibraining  and  the  tenant,  becaufe  the  tenant 
upon  the  forejudgment  cannot  be  attendant  to  the  lord  diftrain- 
ing,  in  refpeft  there  is  mefne  between  them,  and  fo  the  faid  fta- 
tute  provideth  for  it  in  exprefs  terms.     Co.  Litt.  100*  b. 

4.  Where  there  was  lord^  mefne  and  tenant ^  and  the  mefne  was 
arreaty  and  the  lord  dijlrained  the  tenant^  and  the  tenant  had 
cfnedthe  renty  the  lord  might  have  refufed;  and  for  this  rcafoa 
procefe  q{ forejudger  was  given  ;  quod  nota.  Br.  Avowry,  pi.  6. 
cites  2H  6.  I. 

5.  In  forejudger,  the  judgment  is  no  other  dian  that  the  Br.  Mefne, 
niejnefhall  be  forejudged y  and  that  the  tenant  Jhall  be  attendant  ca»  v}-  <«*.  citos 
^itali  domino.  F.  N.  B.  136.  ^F)  in  the  notes  (d)  cites  10  H.  6,  26.  ^*  ^* 

Per  Strange. 

6.  If  there  be  lord  mefne  and  tenant,  and  the  tenant  holdeth 
of  the  mefne  by  fealty,  and  3/.  rent,  and  the  mefne  tales  awifcy 

and  tlie  tenant  brings  a  writ  of  mefne  againjl  the  mefne  y  and  fore-  r    ^Jq    ] 
i^gts  himy  and  the  mefne  dieSy  the  wife  of  the  xntincfhall  have 
dtnverofthe  rent  by  which  the  tenant  heldy  and  Jhall  not  be  attendant 
unto  the  tenant.     Perk .  S .  4  3  2 .  ' 

7.  If  there  be  lord,  mefne  and  tenant,  and  the  mefne  holds  by 
priority y  and  the  tenant  in  a  writ  of  mefne  ^^  forejudge  the 
fftefne ;  in  this  cafe  the  mefnalty  is  extinft,  and  the  tenant  jhall  be 
anfwerable  to  the  lord  de  eifdem  fervitiis  {5*  confuetudinibus  qua  prius 
Jacere  debttit pradiEtus  medius  \  and  in  this  cafe  the  tenant  fliall  hold 
by  priority;  for  ill.  he  fliall  hold  per  antiquius  feoflamentum  ; 
2d.  the  mefne  in  fuppofition  of  law  was  fsud  to  hold  the  land  ; 
3d.  the  ftatute  of  W.  2.  that  gives  the  forejudger,  provideth 
that  he  fliall  hold  by  the  fame  fervices  and  cuuoms,  and  in  fuch 
fort,  as  it  may  be  done  fine  praejudicio  alterius,  and  this  fliould 
^  to  the  prejudice  of  the  lord  by  priority,  if  he  fliould  lofe  that 
benefit.    %  foil.  392. 

I  i  4  (O)  Lord^ 


3^  iS$ttat, 


(O)  Lotdy  Mcfnc  and  Tenant,  jfffions  by  on« 
againll  the  other,  la  what  Cafes  there  muft  be 
^  Jcinderf 

Jl  i^'dtti  » •  T  N  rcpl<:vin  H,  P.  avow'd,  becauje  G.  W-  held  of  him  two  nun 
S.  C.  '    tiors  by  fealty  and  four  marks  rentj  of  which  ferviea  &C.  and 

that  the  manors  are  of  the  value  for  280/.  and  for  14/.  for  aid  to 
viah'e  his  eldefi fon  a  knight^  who  u  above  \l  years ^  he  avovod  ufen 
G.  W.  as  upon  his  very  tenant y  and  well,  tho'  he  had  not  writ  to 
levy  it  \  for  he  may  levy  it  by  didrefs  \  and  the  plaintifF  who  wa^ 
tcr tenant,  and  held  ot  G.  W.  and  G.  W.  over  of  H.  P.  tic 
avowant  Isfc,  p!eaded  relcafe  made  by  the  lord  to  the  mefne  if  all  fir^ 
vices f  aflionsj  and  demands ^  except  fealty  and  four  marks  rent  | 
judgment  if  he  may  avow  for  aid.  And  it  was  hcld^  that  the 
plaintifF  cannot  ple^d  the  plea  j  for  he  is  zjlranger  to  the  relea/e^ 
and  a  llranger  to  the  avowry  ;  and  that  he  cannot  plead  any  plea 
but  hors  de  fon  fee,  or  a  thing  which  tantamouuts }  nor  can  he 
plead  riens  arrear ;  but  ought  to  have  required  the  mefne  to  have 
jcincd  luuh  him  In  anfwer.  And  they  two  might  have  joined  in 
tills  plea,  and  if  he  would  notj  then  the  tenant  might  nave  had 
writ  of  mefne  againfthim,  and  recovered  damages  ^  for  to  this 
ejft'cl  is  the  j cinder  of  the  mefne  to  plead fuch  plea  as  the  tenant  cannA 
plead ;  and  afterwards  the  mefne  made  his  attorney  to  join  to 
the   plaintifF  i  quod  nota  bene.      Br.   Avowry,  pi.   75.   dees 

39  E.  3-  34- 

2.  If  lord  mefne  and  tenant  are,  and  the  lord  difhrains^  thcplam* 

tiff  brings  replevin^  and  the  lord  avoivs  upon  the  tnefney  wbojeuu 
to  the  tenant  gratis,  this  is  well ;  for  fummons  aa  auxiliail* 
dum  does  not  lie  \  for  it  is  upon  fee  fimple.  Br.  Joinder  i^ 
Aftion,  pi.  64.  cites  7  E.  4.  19. 

3.  Replevin  by  T.  again  ft  K.  who  made  conufance  as  haiR^ef 
C  ^v  tenure  of  nine  houfes  by  certain  fervices  &c.  held  of  C  hu 
matter  by  M.  and  avowed  upon  M.  who  was  a  mefne ^  upon  which 
came  this  lame  mefne  andy2i/V  that  the  plaintiff  held  one  ofthefui 
houfes  rf  him  by  10  s,  and  fo  he  is  mefne  between  them,  and 
prayed  that  he  might  be  admitted  to  join  with  the  plaintiflP;  and 
the  beft  opinion  was,  that  he  may  join  to  difcharge  him  in  writ 
of  mt^fne,  tho'  the  plaintiff  did  not  pray  it,  and  tho'  they  did 
not  agree  in  the  quantity  of  the  nine  houfes,  and  tho'  he  did  not 
fhev/  mcfnalty  to  be  of  the  whole;  for  per  Littleton,  there  is 
mefnalty  for  this  parcel.  But  Brian  J.  contra.  And  per  Jenny, 
the  joinder  is  good  to  plead  to  the  avowry,  or  in  abatement  &c« 
Br.  Joinder  in  Aftion,  pi.  69.  cites  \i  E.  4.  i<S. 

4.  The  joinder  is  not  only  to  difclaim,  but  is  to  plead  foch 
picas  in  bar,  and  in  abatement  of  the  avowry,  as  the  plaintif 
wlio  is  a  ftranger  cannot  plead.'    Ibid. 


5.  It  was  agreed,  that  if  Acre  are  lord  nufru  and  two  tenants  ^^  ^^J^^"^ 
and  one  nfthe  tenants  brings  replevin  ;  and  the  lord  avows  upon  the  Jj*?J^ '  ^JJJJ 
ni^ne^  the  other  ought  to  join  to  the  plaintiff  fo  that  the  mefne  may.  a  tetutnt^ 

J'oin  to  them  two ;  for  b^  cannot  join  to  the  pnc  alone*    Br.  •nd  the  /W 
oindcr  in  A£Hon^  pi.  67.  cites  21  £•  4.  2^  STwjS* 


be  witk  til  the  mcfnes  paravail  o^ght  ta  join  for  mifchtef  of  the  tenant;  forotberWe  the  meiaft 
fmnmoMKt  aiwt  cannot  join  to  the  tenant  alone ;  for  there  is  no  privity  between  them.    IhU. 

(P)  Replications, 

I.  T  N  mefne  At  plaintiff  counted  how  he  held  of  the  defendant^  and 
^  is  dtftrained  in  his  default^  and  the  defendant  faid  that  the 
mefnalty  defcended  to  her  and  to  one  M*  as  to  twojifters  and  one  heir 
who  is  infulll'^e^  judgment  of  the  writ  \  and  a  good  plea  by  the 
opinion  of  the  Court  \  for  he  ought  to  have  the  adion  againft 
both ;  by  which  the  plaintiff  Jh^ed  how  partition  was  made  Um 
tween  the  defendant  and  herjyier^  and  this  mefnalty  allotted  to  thi 
d^dant  Sec*  and  a  good  replication.  Br.  Repucation,  pi.  2# 
cites  3  m  6.  42. 

(  Q^)  Lord,  Mefne  and  Tenant.    Inter  Je.    Where 

the  one  pur  chafes  of  the  other. 

I.  TIT  HE  RE  there  is  lord^  mefney  and  tenant ^  and  the  lord 
diftrains  for  fervice  of  the  mefne ^  the  tenant  in  qffife  maj 
plead  riens  arrear  ;  contra  to  the  avowry  in  replevin  ;  quod  quara 
of  Riens  Arrear  in  AfEfe  \  for  it  is  not  clear  there.  Br.  Avowqr^ 
pi.  85P  cites  27  Aff.  51. 

2.  In  a  writ  of  mefne,  if  the  defendant  acknowledges  the  ae^ 
quittal,  the  plaintiff  may  dlftrain  him  for  not  acquitting  him.  Br« 
Fznesy  pi.  45.  cites  38  £.  3.  33. 

3.  Lord,  mefne,  and  tenant ;  the  lord  diftrains  the  tenant ^  the 
piefne  may  put  his  beajls  in  the  pound  for  them  and  bring  replevin^ 
which  ihall  be  general  %  for  there  is  no  other  form  of  the  writ  as 
it  is  fa^  elfewhere  \  and  if  the  defendant  fays  that  he  did  not 
talce,  qr  tliat  the  property  was  in  a  ftranger  and  not  in  the  plain* 
tiff,  then  the  plaintiff  may  ^^w  the  fpecial  matter  by  replication  and 
maintain  the  writ.  Br.  General  Brief,  pi.  18.  cites  7  H.  4.  18. 

4.  If  twenty  mefnes  are  between  the  tenant  and  the  lord  paramount^ 
yet  the  i^efne  next  paramount  holds  the  land  of  the  lord  para- 
mount by  rent ;  per  Hill.  Br.  Intruiion,  pi.  8.  cites  11  H.  4. 82. 

5.  If  lord,  mefne,  and  tenant  be,  and  tenant  holds  of  the  3  1>.  t6f. 
mefne  by  los.  and  the  mefne  holds  by  i  d.  now  if  the  lordpa^  ''^^j-/'^' 
ramount  purchafes  the  tenancy^  the  mefne  fhall  have  the  overplus  the  Court  of 
of  the  rent  as  a  rent-feck,  and  may  diftrain  for  it  \  becaufe  the  Warda. 
rent  was  rent-fervice  before,   ^nd  the  nature  of  the  rent  is 

not  changed  by  the  a^  of  the  mefhCs  Kelwi  104.  {»1. 1 1.  Cafus 
incerti  temporis. 


S9^-      ,  ^S^f^ 


{Vi)  HovifihtMefneJhaabefMdtoboid,    By  Cook 

mon  Law  or  Cuflom. 

* 

•  AM  AiU  -i.TTTHERE  there  is   lordy  mefne^  and  tenant  in  graveliind^ 
■J*  ^  f **'  '    ^^^  '"^'^^  andfervices  of  the  mejne  •  niaj  he  held  at  cwnmom. 

the  nature    '^"^^j  unlcfs  it  bc  fpccially  Ihewn  that  the  rent  is  of  the  nature 
oC  the  land,  of  the  land  y  quod  nota^  and  qu^re.    Br.  Rents,  pi.  6.  cites 

unlefcitbe  M.  30.  E.  3. 

Ihewn i  quod  nota.     Br.   Cuftomv  pi.  24..  clie»  M.  3  E.  3.  but  it  fliould  be  M.  30  E.  5.  acoord^ 
iiig  to  fir.'  Rent;,  pi.  6.    . 

a**!^.  ^  (^)  l^xtinguj/hmenf  of  Mefnalty. 

in  notis. 

^***  K^^     ^*  T  ^  ^^^^^  ^^  ^^'^^^  mefne,  and  tenant^  aod  the  nufnt  gnat 
***'  •  -*•  /A^  mefnahv  to  one  for  term  of  life^  and  after  the  tordreUafet 

t$  the  tenant  of  the  land  all  the  right  yvhick  he  hm  in  the  land^  there 
the  mefnalty  Is  exiin^ ;  for  the  fervices  which  the  jncfne  has  ibaD 
be  in  refpetk  of  the  fcrvkcs  which  he  docs  over  to  the  chief 
lord  ;•  yet  the  tenant  for  life  fhaU  have  the  fervices  for  his  life  ; 
qya^re  inde  \  and  £3  fee  releafe  between  tht  lord  and  the  tenant 
extingui  flies  the  mefnalty;  but  it  ieemSi  that  if  there  be  anf 
furplus  he  iliail  have  it.  FerBabfau  Ch.  J.  Br.  Releafes^  pi.  20. 
cites  8  H.  6.  24. 

2-  If  there  be  lord,  mefne,  and  tenant,  and  the  mrfneisgt'^ 
tainted  of  felony y  the  lord  paramount  ihall  have  the  mefnaltj 
prcfently.     2lnft.  37. 

,3,  The  Kingy  lordy  mefne  in    capitSy  and  tenant  paravail  in 
focage  'y  the  mefne  granted  the  mefnalty  to  the  ufe  of  himfelffifr  lift^ 
remsunder  to  the  ufe  of  tenant  paravatl  in  tail,     Tnc  queftion 
was,  if  the  mefnalty  be  fufpended  during  the  life  of  the  mefne. 
by  force  of  this  remainder  in  tail  ?•  Rcfolved,  that  a  remainder 
in  tail,  or  for  life  expe£bant  upon  eftatefor  life,  or  in  tail,  will 
never  fufpend  a  mefnalty,  feigniory,  rent  &c.  for  the'  the  re- 
mainder yiQi\js  immediately,  yet  this  cannot  fufpend  the  prefcnt- 
franktenement  of  the  rent  during  the  life  of  the  firft  tenant  for 
life  ;  becaufe  the  tenaht  for  life  is  tetiant  to  the  lordy  or  to  him  in  re* 
viffony  fo  long  as  he  lives  y  and  he  fhall  do  the  fervices^  and  the 
•Thit  point  avowry  fhall  it  made  upon  him  ;  for  he  is  the  very  tenant  by  the 
r**ihe**^*^   manner,  and  during  his  life  the  heir  of  him  in  remainder  in  tail 
€^urt.Vent.  (hall  not  be  in  ward;  and  as  feigniory,  rent  &c.  *  cannot 
277.  Mich,  h^  fufpended  in  party  and  in  ef/e  for  part  in  refpe^  of  the  land  out 
h  ^^  la    ^^  which  it  is  iffiiing,  fo  cannot  feigniory,  rent  &c.  he fu/p^tded 
Cife  of       in  remainder  and  in  effefor  a  particular  part  in  poffef^tm  s  for  then 
HoJgkins     would  enfuc  fradions  of  eftates,  and  particular  eliates  would  be 
L'  Thorn-    <^'^*^^  without  donors  or  leflbrs  againft  the  maxims  of  law. 
borough.  *    9  Rep.  134.  Mich.  pjac.  in  the  Court  of  Wards.  Afcough'sCafe. 
4.  But  if  the  melue  gra9it4  his  mefnalty  to  onrfor  life  sr  in  fail^ 

the 


m 

the  remamJer  to  temmt  paravail  in  fuy  there  the  mefnalty  is  ez^ 

tin£l ;  becaufe  he  bos  as  high  an  eJlaU  in  the  inieritance  of  the  nufm 

mkjas  be  bad  in  the  tenancy  ana  there  is  no  pofibility  of  reviving 

the  mefnalty;  and  in  the  lame  cafe  the  mefiialty  is  notcxtinS 

for  the  inheritance  and  in  efTe  for  the  particular  eftate  for  life  or 

in^il  in  pofleffion^  but  by  the  remainder  in  fee  is  extind  ia 

toto;  for  odierwife  there  would  be  this  abforditj^viz.  that  there 

would  be  a  fee  fimple  of  the  tenancy  paravail,  and  alfo  a  fee  * 

fimple  of  the  feigniory  paramount^  and  an  eftate  for  life  only,  or 

in  tail  of  the  mefnalty,  and  fo  a  tenancy  in  fee  fimple  flionld  be 

beld  of  a  mefnalty  for  life>  or  in  tail  only,  and  a  feigniory  in  fee  r   092   t 

fliould  be  iflhing  out  of  a  meihalty  for  life  or  in  tail  only,  which . 

is  impofliUe  and  cannot  any  ways  he.    9  Rep.  134.  b.  135.  a.  in 

Afcough's  Cafe,  and  cites  3  H.  6«  i.  and  15  £•  4.  I2. 

5.  U  the  ttnzntinfet^ the  lord j^asnount  and,  bis  fivif^ 
heirs,  this  is  only  a  luipenfion  of  the  mefnalty ;  for  if  the  tvife 
furvives,  both  mefnalty  and  fdgniory  are  revived.  Co.  Litt*  1 52.  d. 


^efne  Profit]^. 


(A)  tVhoJhallhave  them;  being  claimed  by  feveraL 

I.  J  ANDS  are  extended  on  aRatuteJlaple^  yet  the  conufee  is 
"^  not  inpoffeffton  before  he  has  received  them  j  for  he  may 
pray  that  they  be  delivered  to  the  appraifors,  according  to  the 
ftatnte  of  jlBon  Bumell.  The  queftion  is,  who  fh^ll  have  the 
rent,  whether  the  Conufory  the  Conufee,  or  the  ^ueen  ?  The  writ 
is  Cape  in  manum  noftram,  fo  that  the  lands  arc  in  the  Queen*s 
hands.  This  is  like  to  the  cafe  of  difceit,  where  he  fliall  not  have 
the  mefne  iffues ;  fo  as  it  feemed  to  the  Court  that  the  conufee 
Oiould  not  have  them,  but  they  did  not  fay  exprefsly  who  (hould 
have  them*     Goldfb.  io8.  pi.  14.  Mich.  30  &  31  £liz.  Anon. 

2.  In  cafe  of  zfeefmple,  where  the  uncle  enters  before  the  birth 
of  a  child,  that  after-lwrn  child  is  not  intitled  to  the  mefne 
pndts.     Arg.  10  Mod.  414.  Trin.  4  Geo.  i.  B.  R. 

3.  In  cafe  of  a  ^voree  in  the  Spiritual  Court  a  vinculo  matrix 
monii,  the  hufband  is  not  anfwerable  for  the  mefne  profits  of  his 
vfif^s  efiaie.    Arg.  10  Mod.  414. 


^ 


(B)  From 


592  jSpeOte  l^tofitf. 


(B)  From  what  T!mc. 

I.  AT  and  J.  hUfemifdfei  infie  leafed  to  W.fir  i^  years  and  * 
-^  ^  •  iiV  beirsy  and  JT.  diedmtbin  the  term^  and  /^  Air  A<ir 
entredj  and  /n;iVi/  47^/t^  ^9  3f  •  and  r^Aol  li?  A/m  and  K.  his  feme  m 
fecy  and  P.  died-,  then  N.  it^J^  and  A.  durtt  net  afproach  in  the ^ 
of  P*  and  now  (he  offered  to  enter,  and  K.  dtfturbed  her,  and 
,  &e  brought  aflife  againft  K.  and  recovered  damages  from  the 

time  of  the  difturbance,  and  not  before ;  for  K.  was  covert,  and 
was  not  a  difleifor  till  die  difiurbmce,  for  before  that  P.  was  a 
difleifor  only.  Br.  Damages,  pL  95^  cites  11  Aff.  21. 
JR»  It  feemi  2*  In  dcht'y  per  Catisby,  if  I  enfeoffs,  ffme  covert,  and  after 
^UmmndMt  ^  harou  difagreesy  the  feofiment  is  void  ;  per  Brian,  I  agree  to 
wttweri  the  it,  for  the  feoffment  was  never  good  without  the  amement  of 
Uh^  againft  the  baron  ;  quaere  of  this  opinion,  for  Brooke  fays  it  ietms  to  him 
■nafnaTbT  *^  ^  ^^  ''^'  '*'  baron  dtfagfteTy  and  quaere,  what  r^ation  the 
jadsmeot  difagrecmcnt  (hall  have  ?  (ox  it  feems  that  tht  profits  taken  mefne 
hrfore  the  hettueen  the  difagnement  and  the  Ivoerj  fiall  not  be  rendered  to  the 
^iSc'b*!'  feoffor  \  and  quscre  if  a  precipe  quod  reddat  had  been  brought 
^Do ;  for  If  againft  the  baron  and  feme  after  the  livery,  and  ^fter  the  barom 
ihedcinan4-  difagrctd  pending  the  writy  it  feems  clearly  that  the  writ  JhaU 
lefo^^e  fl^ar<f,  and  yet  the  mefne  profts^maj  hejuMied  \  for  this  is  executed* 
AfiifTtc      Br.  Feofiinent  de  terre,  pi.  36.  cites  i  H.  7.  i6« 

pKQt,  there 

ii  is  executed  alfej  fuod  nou.    Br.  Feoffment  de  terre»  pi.  jS.  citea  s  H.  7«  i4. 

[   393  ]       3*  ^firolment  cannot  relate  to  the  mefne  profits  ;  per  Man- 
wood  Ch.  B.  Lane  65.  Trin.  7  Jac.  Sir  Edward  Dimock's  Cafe. 
So  from  the      ^.  Relief  was  for  mefne  profits  fince  the  time  of  the  UL 
^^**  Chan.  Rep.  48.  16  Car.  i.  Dean  v.  Wade, 

wd\  tho'  a  ^  ^  -. 

m  k»Bg  dme  fince,  and  tho*  omitted  in  a  former  decree,    a  Chan.  Rep.  259.  34  C«f.  u  CciftaUf 

^  Uallf  ala.  Frederick  v«  Thynn. 

5.  Note,  if  one  recovers  and  hdn  judgment  m  efcffment  accord- 
ing rp  the  ufual  practice  by  confejftng  leafe  entrj  and  onj^er  &c.  it 
was  made  a  doubt  by  the  Court  if  upon  fuch  confefiion  leflce 
may  have  trcfpafs  for  the  mefne  profits^dm  the  titne  of  the  entry 
eonfejfedy  for  it  feems  that  it  is  efiopple  between  the  parties  tohj 
that  he  did  not  enter ;  tamen  quaere;  becaufe  this  confeffion  is 
taken  to  be  to  a  fpecial  purpofe  only.  Sid.  2io.  pL  7.  Trin. 
16  Car.  2.  B.  R.  Anon. 

6.  A.  being  poffeffed  of  a  term  only  as  a  trufiet^  enured  at  m 
his  own  righty  and  being  difturbed  brought  eje£^ment  and  got 

J'udgment,  whereupon  the  cefty  que  truft  brought  a  bill  to  be  rc» 
icvcd  ;  A.  denied  the  trtijl^  but  it  w^s  decreed  againft  hinij  and 
that  tht  judgmetJt  in  ejedlment^  or  any  other  judgment  obtained  iH 
an  a£lion  for  mefne  profits  (if  any  fuch  there  was)  fliould  bo 

vacated  in  the  record  theregf  |  but  the  defendant  A*  not  to  pro 

th« 


• 
Ae  pkintlff  any  account  of  the  profits  received  out  of  the  prc- 
miffes,  unlefs  he  rcfufe  to  deliver  up  the  poffeffion,  nor  then 
neither,  but  only  for  the  profits  received  after  fuch  refufal.  Fin. 
R.  373.  Trin.  30  Car.  2.  Hodgkinfon  v.  Moor. 

7.  The  recovfry  of  the  mefne  profits  is  from  the  time  of  the  *J^\^* 
aflion  brought;  and  *  without  an  a8ual  entry y  there  can  be  ?!«*,' J e.  J^ 
aorecovery  of  die  profits;  perCur^  6  Mod.  222.  Mich.  3  Ann.  39.  diat 
B.  R.  Anon.  ^^  »* 

BeTae  prafits,  tho'  the  difleUee  did  not  cntcri  but  ditt  in  pleading  he  muft  aUege  1e411l17.Mil 
iail  not  be  tnveiied  dec.  quod  nemo  negavit. 

8.  On  appeal  from  the  Rolls  the  queftion  was,  if  the  plaintiff 
was  intitlca  to  relief  for  mefne  profits  received  by  the  defendant 
whilft  a  caufe  was  pending  in  this  Court,  and  the  defendants 
had  an  injunBion  ?  rex  Ld.  iVrighty  he  is  not  intitled  but  from 
the  time  of  hu  entry  \  if  the  plaintiff  entered  he  might  recover  at 
bw^  the  injundion  did  not  prevent  an  entry ;  and  difmified  the 
bill.     2  Vern.  fxp.  Mich.  1705.  Tilly  andUx.  v.  Bridger. 

9.  In  cafe  of  a  breach  of  a  condition  fubfequent  to  the  veiling  of  C.  EqiuK^ 
the  eftate  in  the  defendants  Lord  Harcourt  decreed  a  re-convey-  ^^'  ^'  ^* 
ance  and  an  account  of  the  rents  and  profits  only  from  the  time  of 

the  mn-performance^  or  refufaL     Ch«  Prec.  387.  Pafch.   17 14. 
Hunt  V.  Hunt. 

10.  Where  no  entry  is  made  in  the  life  cf  thi  pernour  by  the  ^*J^  Vf^^ 
perfon  intitled  to  the  mefne  profits,  equity  will  not  relieve  for  ^I"  unlni     * 
them  unlefs  in  cafe  of  a  trujl^  or  an  infant ;  per  Ld.  Cowper.  continuet 

a  Vem.  724.  Mich.  17 16.  Hutton  v.  Simpfon.  foJpfi<'M^ 

'    ^  I  *  neither  be 

JMT  the  lefir  hntufittg  tbmt  ibt  haft  w«i  Jete^mimeJ\  per  Lord  MaccIesBeld*  where  one  has  titid 
•t  entry  and  ntgUBx  to  en/fr,  but  deeps  upon  it  for  fevcral  years,  as  he  has  no  remedy  in  law  To  nci* 
ther  has  he  in  equityt  becaufe  of  his  own  negligence,  and  this  Court  will  not  make  the  tenant  in 
poflefiion  fo  hoMing  oTcr  to  be  but  a  bailiff  or  fteward*  whether  he  will  or  not;  but  in  the  principal 
cafe  there  having  been  i  Javgbtfrs  of  the  fame  name^  and  fo,  tho'  the  nominee  had  been  dead  long 
before*  yet  the  other  of  the  fame  nahie  being  liviag,  by  which  the  IcHbr's  midalce  was  occa(ioned» 
and  therefore  he  decreed  an  account  for  the  mefne  profits  from  tha  expiration  of  the  leafe ;  and  fo  it 
would  be  whet^vky  fraud  to  conceal  the  title  from  the  leffor  had  been  ufed,or  in  cafe  of  an  *  infant  \ 
but  otberwife  -generally  where  the  party  bax  no  remedy  at  law  he  (hall  have  no  relief  in  equity  for 
the  mefiie  proliu  but /rem  the  time  of  the  entry  mz<it,  Ch.  Prec.  516.  Pafch.  17 19.  bukeot 
Bolton  V.  Deane. 

•  If  A.  eaterx  on  the  land i  of  B.  an  infant^  B.  when  of  age Jball  by  bill  in  efteity  recover  the  pro- 
tx% from  the  time  of  the- firfi  entry  ;  becaufe  where  one  enters  upon  an  infant  he  is  chai^eable  as  bailifl* 
or  guardian,  and  no  laches  fhaU  be  imputed  to  the  infant ;  and  therefore  it  will  be  conftrued  as  if  B. 
•ntered  aa  foon  as  his  right  accrued  :  admitted,  ktg.    %  Wms's  Rep.   (645.)  Mich.  1731.  in  Cafe 
•f  Bennet  v.  Whitehead. 

11.  A.  having  a  term  for  years  granted  to  him  of  lands  dc-  f   394  J 
vlfed  the  fame  to  C.  his  younger  uin  and  died  ;  C.  entered  on 

part  of  the  lands,  and  the  other  p^rt  was  in  the  poffeffion  of 
J.  S.  who  pretended  it  was  his  inheritance ;  C.  brought  his  bill 
azainft  J.  S.  for  the  mefne  profits  of  that  part  of  the  premiffes  in 
his  pofieflion,  and  it  appearing  that  the  defendant  had  concealed  a 
counter-part  of  a  leafe  of  the  fame  lands  executed  by  himfelf  and 
n$fbtch  modi  out  the  plaintiff* s  title^  Lord  C.  King  decreed  tne  de- 
fendant to  account  for  the  rents  and  profits  from  the  time  of  the 
tcflator,  at  which  time  C's  title  accrued.  2  Wms's  Rep.  (644.  j 
Mich.  (731.  Bennetv,  Whitehead. 

(C)  AftioA 
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SfK'  ^^^  AaiTO  for  them.     Who  ihall  have  AdioD, 
-  4-  5-  ^oid  at  what  Time ;  after  the  Eflate  detemuned. 

4S.  C.  6M  j.TJ/'HERE  judgment  is  revtffed  by  error  &c.  be  who  rtwrfd 

ISlL  R  61'  the judgmcnt^^//  fwt  have  aaionfir  the  nufme  fr^j  m 

In  Ciib  of  for  the  meme  occupation*  Br.  Relation,  pL  44.  cites  46. 7%  lo* 

Cnnge  ▼.    per  Keble. 

Uowktt.  2.  If  incumbent  be  removed  In  quareimfedity  die  plaintiff  Audi 

not  have  the  mefne  profits;  per  Coke.     Roll.  R.  61.  Miclii 
J  2  Jac.  B.  R.  Grange  v.  Howlett. 

3.  Tenant  pur  auter  vie  is  difleifed ;  if  ceftyque  vie  £esy  he  iluK 
have  trefpafs  for  the  mefne  profitSi  becaufe  he  cannot  enter  bf 
theaftof  God,  Arg.  Roll.  R.  147.  Hill.  la  jacB.  R.— Other- 
wife  he  muft  enter  before  he  can  bring  his  adion }  per  Coke  CLJ. 
3  Buls.  25. 
*  *««  Ejed-        4,  16  to*  17  Car.  2.  cap.  8.  /.  3,  4.  Execittum  fiall  not  hejajd 

"^^  h  writ  of  error  upon  any  judgment  after  verdi3  in  dofver^  e/effune 

jirm^ty  unlefs  the  plaintiff  in  fucb  writ  become  bound  to  the  de- 
fendant in  fuch  a  fum  as  the  Court  to  whom  the  writ  is  £reQei 
Jball  think  fity  that  if  the  judgment  he  affirmed^  or  the  writ  Sfcenh 
tinuedin  his  default,  or  be  be  nonfuit,  he  will  pay  fuch  damages  W 

'  fums  of  money  (to  afcertmn  which  a  writ  of  bkqmrfjballiffue  to  «k 

quire  of  the  mefne  profits  and  damages  by  wqfie  done  i^er  tbefiji 
judgment)  asjball  be  awarded  and  cofts  of/uit. 

5*  Where  there  is  a  recovery  in  eje&ment  and  an  aSion  for  the 
mefne  profits  is  brought  in  the  name  of  the  plaintiff  in  the  ejeffanent^ 
there  the  plaintiff  needs  in  this  cafe  only  to  give  the  recoveryintbe 
ejedhnent  in  evidence^' and  to  prove  the  lands  to  be  the  fame  lands 
recovered^  but  if  the  aflion  of  trefpafs  for  the  mefne  profits  be 
brought  in  the  leffors  name  (as  it  may  be),  there  the  defmdasa 
may  give  his  title  in  evidence^  if  he  have  any,  and  put  the  plain- 
tiff to  try  the  matter  over  again.     2  L.  P.  R.  6op,  601. 

6.  An  eje£tment  as  it  is  m  common  praAice,  is  but  a  feigned 
aAion,  to  which  the  leffor  of  th$  plaintiff  who  is  the  principal 
perfon  is  not  a  party,  and  therefore  he  cannot  maintain  an  afften 

for  the  mefne  profits,  without  an  aSual  entry^  but  the  leffee  may^ 
Per  Cur.  Skin.  424.  Pafch.  6  W.  &  M.  B.  R.  Andrew  New- 
port's Cafe. 

7.  Trefpafs  will  lie  for  mefne  profits  after  recovery  in  ejeBmentf 
tho'  writ  of  error  is  pending.  I2  Mod.  138.  Mich.  9  W.  3« 
Donford  v.  Ellys. 

(D)  What  J^ion  lies  for  them. 

2.  TN  aflife  it  was  found  that  the  Mntiff  within  age  wasfei/ed 
•*•  and  diffeifed  and  came  to  the  land  and  put  in  bisfoot^  but  took  no 

profit^  and^r/v  other  oufied  bitn^  ^d  yet  he  Ihall  recover  damages 

A  *  firon* 
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'  from  Ac  firft  difleifin ;  and  therefore  it  fccms  that  he  was  not 
remitted  by  his  entry ;  for  then  he  ought  to  recover  his  ^r/i  da-- 
jnaga  in  trej^afs.     Br.  Damages,  pi;  159.  cites  26  Aff.  42. 

2.  II  ii.  6.  cap.  3.  As  weB other  aBions  as  an  ajftfe  Jhall  he  [    395   3 
•  mnnUtnabk  againfi  pernor  of  the  profits, 

3.  Account  lies  no*t  againfi  abator  or  intrudor  \  bccaufe  they 
pretend  to  be  owners  5  per  Dyer,  Ow.  84.  Mich.  14  &  15  Eliz. 
in  Cafe*  of  Tottenham  v.  Bcddingfield, 

4.  Upon  a  recovery  of  lands  in  an  aftion  of  trefpafs  and  ejeB^ 
^  ment^  the  plaintiiF  may  afterwards  bring  an  aftipn  of  trefpafs 

againft  the  defendant  for  the  mefnc  profits  of  the  land :  (o  it 
was  held  in  the  cafe  of  Wilmot  v,  Holden.  Trin.  1652.  B.  S. 
The  tnefne  profits  arefuch  profits  of  the  land  as  did  grow  due  be* 
tivixt  the  time  of  the  demife  laid  in  the  declaration^  and  the  time  of 
the  recovery^  but  more  he  Ihall  not  recover  5  for  if  he  be  more 
damnified,  it  was  his  own  fault  that  he  brought  his  a£lion  no 
fooner.    2  L,  P.  K.  596. 


'  (E)  What  other  Remedy  may  be  had  for  them,  arid 
how.  And  what  muft  be  done  to  intille  the 
Party. 

I.  T  T  was  held,  that  where  a  man  would  recover  the  mefne 
^  profits  in  an  a£lion  of  trefpafs^  he  muft  prove  entry  into  every 
parcel^  and  not  into  one  part  in  the  name  of  all.     Clayt.  35* 
'  1 1  Car.  Gledel's  Cafe. 

2.  If  a  man  is  put  to  eleSlion  to  proceed  at  law  or  in  equity ^  if  the  ^^cn 
bill  be  for  land,  and  to  have  an  account  of  the  mefne  profits,  he  J^^p^iflj^ 
may  cleft  to  proceed  in  an  cjeftment  at  lawjhr  the  pojpjfiony  and  ©f  lands 
in  equity  on  the  account*     Bccaufe  at  law  he  can  recover  damages  ^^^  enters, 
for  the>mefne  profits,  from  the  time  only  of  the  entry  laid  in  the  "^^J^  -^^ 
declaration,     Vem.  1 05.  Mich.  1682-  Anon.  «  titled  core- 

coYcr  da- 
Tnaget  at  law  for  the  time  the  poflfeffion  was  detained  from  him,  after  fuch  entry  he  (hall  not  tura 
that  a^ion  at  law  into  a  fuit  in  equity,  and  bring  a  billf-^r  ^an  account  cf  the  frc-fits,  except  in  cafe 
of   an  infant  or/ome  Hbtr  v^ry  particular  circMmJUncex ;  per  Ld.  Wright  Ch.  Free.  2^2.  Pafch. 
1705.  Tilly  V.  Bridges. 

3.  After  a  decree  for  enjoyment  it  is  proper  to  exhibit  a  bill  for  the 
mefne  profits,  x  Ch.  Cafes.  72.  Mich.  33  Car.  2.  Coventry  y. 
Uhinne. — Ibid.  134.  Hill.  34  &  35  Car.  2.  Coventry  v.  Hali. 

4-  An  infant  brought  a  bill  againft  an  intrudor  for  an  account 
of  profits.  The  Ld.  Keeper  North  .obferved,  that  Littleton 
fays,  if  a  man  intrudes  upon  an  infant,  he  Ihall  receive  t)ie  profits 
but  as  guardian,  and  the  infant  ihall  have  an  account  agitinjl  him 
in  this  Court,  as  againfi  a  guardian ;  but  to  that  it  was  anfwered, 
that  in  this  cafe  a  verdiB  hadpajfed  againfi  the  infant^  and  that 
^nds  his  right  as  to  an  account  of  profits,  and  that  the  pojfeffton 
'%vas  recovered  in  the  lifC'time  of  the  infanfs  father ;  and  in  fuch 
cafe  latches  would  run  upon  an  infant  \  and  befidcs  the  plaintiff 

was 
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ittzn  not  proper  for  an  account  here,  until  he  had  6A  xtocovereJ 
at  law.  But  the  Court  retained  the  bxil  and  dirc£led  there  fiioidd 
be  a  trial  in  eje£lment  at  the  King's. Bench  bar  next  Term. 
JHill.  1684. 1  ■Vcm..295,  296.  E.  of  Newburgh  y.  Bickerftaffc. 

5.  Motion  to  fet  afidc  a  vcrdift  recovered  in  an  aftion  for  Ac 
snefne  profits  after  a  recovery  in  ejeBnient  (hewing  that  the  de- 
fendant in  the  eje£tment  had  brought  another  eje^^ment  fince 
and  recovered,  fo  that  the  firft  recovery  was  difaffirrmdy  and 
therefore  there  ought  to  have  been  no  recovery  for  the  mdjoe 
profits.  But  the  motion  wis  denied  by  the  whole  Couit 
a  Vent.  72.  Mich,  i  W.  &  M.  C.  B,  Anon. 

6.  A  delivery  of  a  declaration  in  ejeBment  is  a  fufScient  Mrfry 
fir  recovery  of  va^bit  profits,  becaufe  the  party  is  eftopped  by  the 

verdifl,  but  it  is  not  an  evi£tion  in  bw,  fo  as  to  be  given  in 
evidence  to  bar  a  demand  for  rent.  Ciunb;  453*  Trin*  9  W.  3« 
B.  R.  Bell  V.  Clarke. 

7.  The  recovery  of  the  mcfne  profits  is  from  the  time,  of  the 
a  Aion  brought ;  and  *  without  an  aBual  entry^  there  can  be  no 

Stei^9  E.^L  recovery  of  the  profits  5  per  Cur.  6  Mod.  aaz.  Mich«  3  Ann. 
39.  that      B.  R.  Anon. 

trefpafi  lies 

lor  the  merne  profit! »  tho'  the  dideifee  did  not  enter.  BiA  that  in  pleading  he  atuft  all^  re-cnCrjt 

Int  itfhall  net  be  travcrfed  &c.  quod  nemo  negavlt. 

8.  On  a  judgment  in  ejeBment againjl  the* tenant  in  pofleiSoiK 
the  plaintiff  will  have  his  cofls,  and  be  intitled  to  an  adion,  to 
recover  the  value  of  the  mefne  profits  in  damages,  which  he  can 
never  recover  by  a  judgment  aeainfl  the  cafual  ejedlor.  Aig- 
8  Mod.  118.  HUl.  9  Geo.  Smim  v.  Jones. 


(F)  Account  for  them.     Who  fhall  have  it. 

I.  T  F  I  am  dijfcifed  of  a  manor,  and  my  tenants  pay  their  rent 
to  the  difl'cifor,  and  after  I  reenter ^  1  (hall  not  have  the  rcpf 
again  of  my  tenants  which  they  paid  to  my  difTeifor,  but  the  dif»- 
feifor  (hall  anfwer  for  all  in  trcfpafs  or  aflifc  &c.  per  Brian  Ch. }« 
Kelw.  2. 12  H.  7, 

2.  Devifee  entered  znd  held  tlic  land  for  20  years,  and  after- 
wards the  devi,e  was  adjudged  void.  He  to  whom  the  land  de- 
fcended  brought  acVion  of  account  againft  the  devifee  but  ad< 
ludged  that  the  a£lion  did  not  lie ;  per  Manwood  J.  j.Lc  14- 
Mich.  15  Eliz.  C.  B.  cites  it  as  the  Gafe  of  Monox^— ^Ow.  84- 
$•  C.  cited  per  Manwood. 

3.  If  an  attawderhc  reverfed  by  a£l  of  parliament^  iht  patentee 
Ihall  npt  anfwer  for  mefne  profits  \  otherwife  if  revetfedbj^fp^ 
of  error  5  per  Holt  Ch.  J.  Cumb.  424.  cites  3  H.  7^  ■S>r.p<f^ 
Twifden  J.  Vent.  17 6, 


(Gj[AOQ(M( 


o^ttmVvo&ta.  ^9 


(G)  Account.    Where  the  Heir  (hall  account  for 

.  them. 

1. /^NE  co-heir  entring  and  avoiding  the  tenanfs  leaje  (hall  an- 
^^  fwer  the  moiety  of  the  profits  to  the  other  co-heir.  Chan. 
Rep.  49. 16  Car.  i.  Drury  v.  Drury. 

2.  A.  made  a  leafe  for  years  of  a  houfc,  and  then  convey 'd  it 
to  J.  S.  and  dies.  J.  S.  being  beVond  fea,  the  conveyance  was 
burnt  in  the  fire  of  London,  and  tnereupon  the  heir  of  A,  enters 
and  deceives  the  rents.  But  the  deed  of  fettlement  being  found 
bf  Terdi£l:^  the  heir  during  the  leafe  was  only  as  a  bailiff  and 
xeceiver^  and  decreed  to  account.  Fin.  R.  285.  Hill.  29  Car.  2. 
Lifter  V.  Lifter. 

3.  A  defeBive  conveyance  made  to  a  younger  child  without  any 
coniideration  of  money,  and  not  in  purfuance  of  any  marriage 
agreement,  or  for  any  valuable  confideration,  was  decreed  to  be 
made  good,  and  that  the  heir  (hall  anfwer  the  mefne  profits 
taken  by  him.  2  Chan.  Cafes  134-  Hill.  34  &  35  Car.  2.  Co» 
ventry  v.  Hall. 

4.  Where  an  heir  at  law  was  difinherited  upon  a  nice  conftruStion 
of  the  words,  by  which  aft  eftatc  tail  was  limited  to  his  mother^ 
but  (he  dying  in  the  life  of  teftator  her  Jieir  could  not  take,  tho' 
the  teftator  fully  intended  he  (hould  Ld.Cowper  would  not  de- 
cree him  to  account  iFor  the  rents  and  profits,  there  beiog^no  in- 
fant in  the  cafe,  but  left  the  plaintiff  ta  his  remedy  at  law 
by  entry  and  ejeftment.  Ch.  Prec.  453.  Mich.  1^16.  Sympfoa 
^Hornfby, 

(H)  What  Things  fliall  be  recovered  as,  or  in  lieu  C  397  1 

of  the  Mefne  Profits.  aVnur  *" 

I.  T  F  diffeifee  re-enters  into  the  manor,  he  JhalJ  have  the  vtard  ^jf;^*"^*"}^^' 

"*"  lubich  happened  in  the  time  of  the  difjeifory  and  prefentment  of  xj.  citei* 
a  church  in  like  manner.    Br.  Chattels,  pi.  8.  cites  2  H.  7.  1,2.  ^*  e, 

2.  Where  an  order  was  made,  and  that  J.  S.  (hould  have  the 
mefne  profits  and  iiTues  of  fuch  lands^  the  fame  is  not  to  be  in'* 
tended  that  the  party  (hall  have  the  crop  growing  by  the  manurance 
of  another^  but  the  value  of  the  land  as  it  might  lie  leafed.  And 
fo  it  is  where  the  (herifF  returns  ifTues  ^c.  for  the  corn  ihere 
growing  may  be  of  the  value  of  40/.  where  the  land  is  but  of  the 
value  of  !•/.   3  Le.  174.  Mich.  29  Eliz.  Blunt  v.  Ward* 
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(GHE^    (I)  Reccfverable  itgiunft  wbom^  aad  in  what  Cafe8« 

I.TF  lifnmcdvertXKenfeafftdoilxaA  hsx  buAand  bang  hejnl 

^  the  fea^  and  he  retumSy  and  mil  nelfufftr  bis  mft  t§  tdi 
tbepwtjitt  of  tbe  land,  nor  to  continue  feifin  of  th^  £une  laixi| 
bat  caufeth  her  utterly  to  lelinqiuih  and  refu{e  thefdfin  and  oc- 
tupatMn  of  the  land,  and  he  himfelf  utterly  refufes  to  occipf 
die  land,  now  by  this  means  he  ihall  difchaxge  himfelf  the  fr 
mages  from  the  time  that  his  wiic  and  he  did  xef ufe  the  occa^ 
don  of  the  land  in  a  writ  of  entry  in  the  Per  brought  affainft  him 
andhis  wife,  incafe  the  feofibrof  luswife^asadiflbfor*  But 
for  die  time  that  lus  wife  did  occupy  the  fand,  he  (hall  anfvtr 
damages  i  tamen  quaere  &c»  Perk.  C  44. 

a«  viTliere  land  is  I^  by  afartfadas  wtlmd  wammg  ih$U' 
Mumtf  he  (hall  be  lelbred  to  die  land  and  the  me(ne  profits. 
Jenk.  I2a«  pl.45. 

^.  If  ixteat  he  4fvoided  tf  au£ia  querda,  flieoonidee  mnftao* 
count  far  mefne  profits;  per  Holt,  I2  Mod*  358.  Midu  13  W*  3* 
in  Cafe  of  Pullen  ▼.  PurfaecL 

4.  If  one  teitamt  in  common  brings  geSmad  agau^  tie  cAeff 
dim  can  no me&ie  profits  be  recovered*  iz  Mod*  65^.  HilL 
13  W.3*inCLfeofJohn(bnT»  Allen* 

(R)  Pleadings.   And  what  Evidence  muft  be  g^Tca 

ia  Adions  for  them. 

t*  TN  pieadii^,  a  re-eniry  mufl  he  alleged^  but  it  (hall not  k 
'*'  trcnarfed.  Br*  Trefpais,  pi.  187*  cites  9  E.  4*  39* 
i*  Per  Cur*  after  a  rteowrj  m  ejtSmint,  if  an  a£Hon  dt 
trei^a(sbe  brMght  f6r  thenie(he  pronts  before  the  lea(e,iMCfi<f 
(hallbeg^ven  in  evidence  but  tbo  value  of  the  profits,  andmrw! 
Hdei  for  otherwife  Icn^  trials  would  be  infinite ;  and  if  betariil^ 
the  (amc  pardeSf  or  agamft  undertenants  the  record  is  an  S^^^r 
but  quaexe  (lays  die  reporter)  if  the  defendant  be  one  wmlhsdi 
a  ddc^  ^metherhe  may  not  give  that  in  evidence*  Sid.  239* 
HilL  i6&ri7Car.a.  B.R*  CS>llingwood  and  Ramfey  t.  Scvmi 
Defimdants* 

tF«r  more  of  9?eCne  9cofiti;(,  fee  9>ainacej(,  Cjeitmtnt»aa< 

odier  proper  TUkf^ 
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(A)  What  may  be  done  hj  Metes,  and  Bounds. 

t.  A  Court  of  Frankpledge  cannot  be  dirided  by  metes  and 
^  bounds.  Arg.  Sti.  10 1.  Pafch«  24  Car.  B«  R.  in  the  Cafe 

of  Thin  V.  TTiin — cites  Co.  Litt.  qa. — ^No?  a  HundredyVX  ante. 
2*  Dower  is  aiEgnslblei  either  by  metes  and  bounds,  or  iit 

Common,  or  in  fpecial  manner.    Arg.  Sti.  loi.  in  Cafe  of  Thin 

V.  Thin. — cites  Lib.  Intrat.  18. 

TFor  more  of  9^ete0  an&  I5ottn&0,  lee  SDotoer,  jpGCCSi  (I) 

and  other  proper  Titles.] 


.t*.^ 
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(A)  Cuftoms  to  Grind  at  Mills.     Extend  to  nvhont 

and  what. 

I.  OECTA  moUndini  lies  moft  properfy  where  a  man  holds  by  And  w^m 
^  fealty  and  fuit  to  his  mill  and  he  will  not  do  the  fuit  j  or  he  ^i?*!"" 
may  diflxam  for  the  fuit*  Br.  Nufance,  pi.  12.  cites  22  H.  6. 14.  ^u/ed  fy  pJ^ 
per  Newton.  /cripnon  t$ 

grind  at  nly 
mill  of  D.  it€tk  xDoIendini  lies.  Ibid,  per  Newton.— ^ir/ per  Pafton,  pendfenture  fedta  molea« 
dini  doeo  not  lie ;  but  ^bere  there  h  a  tenure:  and  they  jball  not  be  temnd  f  grind  other  corn 
there^  imt  that  rvhich  grows  ufwt  the  fame  land^  which  it  held  by  thii  tenure.  Ibid.-.-— S<t 
CoftDm  (G)  pi-  3»  4* 

3.  Tenants  hold  of  A.  as  of  his  manor  by  fealty^  znd  fait  t§ 
tie  JoriPs  mill;  the  lord  aliens  the  mill  with  the  fuit  of  the  tenants 
to  B*— A.  ^GS,  and  bis /on  enters,  and  fuppofing  that  his  tenants 
who  held  of  hb  manor  could  not  do  fuit  to  him  that  had  not  the 
manor  treSttd  a  new  mill  elfewhere  on  his  dcmefnes,  and  had  th^ 
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fuit  to  his  o\rn  mill  which  B.  ufed  to  have ;  for  none  can  have 
fuit  to  his  mill  by  reafon  of  a  tenure,  unlcfs  of  corn  growing  in 
certain  land,  and  that  within  his  feigniory.  4  Rep.  88.  b.  Pafck. 
43  Eliz.  B.  R.  in  Luttrell's  Cafe. 

3*  In  an  a£tion  on   the  cafe  for  ere£ling  a   mill  the  lord 

declared  upon  a  cujlom  f§r  all  the  inkahitants  to  grind  at  bis  miilf 

'   and  that  defendant  had  huilt  a  mill  there  contrary  to  the  cuilom  \ 

adjudged  a  good  cuflom,  and  v  ell  pleaded ;  and  fuit  to  a  iriil 

may  be  by  reafon  of  tenure  or  fcrvicc,  and  alfo  by  cuilom,  aiid 

fo  may  well  bind  (Irangcrs.     a  Buls.  195.  Hill.  1 1  Jac.    Hix.  v. 

Gardiner. 

To  compel        4.  A  new  erefted  houfe  is  within  the  cuftom  of  multure,  and 

all  the  tc.  ^^^  none  may  grind  elfewhcre  but  in  cafe  of  excefftve  telly  or  that 

the  King's    ^^  grilt  cannot  be  ground  tn  convenient  time.    Cited  nard.  177. 

manor  to     as  the  Cafe  of  Sexntley  v.  Bendcll.  3  Car. 

^iW  at  the  • 

King*s  mill  It  a  perfonal  prerogative  of  the  Ktng*k,  which  no  other  lord  can  hare  but  Vy  te^w^% 
cujtom  or  pre/criptioH.     But  it  will  extend  to  a  fee  farmer y  becaufe  it  if  for  the  King's  ad^aaot^ 
Hill.  la  &  13  Car.  a.  Hard.  177.  White  and  Snook  ▼.  Potter. 

[  399  ]  5»  Anabbothad  z  mill  within  tl '  Kin^-s  manor y  at  which  mill 
all  the  inhabitants  ivere  bound  by  ctiftom  to  grind  their  com  &c.  The 
King  granted  the  manor  over,  and  the  mill  came  afterwards  to 
the  Crown  by  the  diflblution  of  the  abbey,  and  tlic  King  granted 
it  inter  alia  in  fee  farm ;  and  the  re  Hants  and  inhabitants  were 
decreed  to  grind  there  as  if  it  were  a  prerogative  mill  and  appcr- 
taining  to  the  King's  manor,  at  which  of  common  right  all  the 
tenants  of  the  manor  ought  to  grind  their  corn,  and  by  cuftom  afl 
the  inhabitants.  And  this  was  decreed  on  view  of  diverfc  pre- 
cedents ;  btit  none  of  the  precedents  were  in  point,  to  wit,  of  t 
mill  in  grofsy  which  never  was  appertaining  to  the  King's  manor, 
or  originally  in  the  King.  Mich.  1655,  Hard.  ai.  Currier  r. 
Cryer. 

(B)  Who  may  eredl  a  Mill.    And  where. 

1.  A   Lord  of  a  manor  had  4  mills,  and  declared  that  a'l  the 

"^^  tenants  of  the  plaintiff  within  the  fame  town,  and  ali  the 

Tcfiants  there  8:c.  ought,  and  time  out  of  mind  &c.  had  ufed  to 

grind  at  the  faid  mills  of  the  phintiiF,  and  that  defendant,  «n/f/ 

the  tenants  of  the  plaintiff,  -had  erefted  and  fct  up  an  bsrfe  mill 

within  the  faid  town,  and  tlierc  the  refiants  grinded.  It  was  held, 

that  peradventure  upon  fuch  matter  an  a£tion  lies ;  becaufe  ilic 

defendant,  being  one  of  the  tenants  of  the  plaintiff,  is  bound  br 

the  cuftom  and  prcfcription.  To  as  he  has  offended  agatnft  the 

privity  of  the  cuftom  and  prefcription.     i  Le.  273.  in  Cafe  of 

Kufie]  V.  Hanfard.  Cites  22  H.  6.  pag.  14.  pi.  23. 

Hard.  T7S.       2.  A  manor  was  held  of  the  King  in  fee  farm,  and  it  was  the 

Hill.  la  4c  cuftoui  for  the  refiants  to  grind  at  the  lord's  mill,  and  not  eUe- 

li  Car.  a.    y^li^re ;  in  this  cafe  any  tenant  may  fet  up  a  mill  ««  Ins  ««« 

ground  out  of  the  itmnor^  but  not  within  the  maoor  ^  but  if  the 


mil 
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owner  or  tenant  of  fuch  a  mill  out  of  the  manor  caufe  or  per- 
fwade  any  of  the  tenants  or  refiants  within  the  manor  to  grind 
tlitre,  Qx  fetch  any  grift  out  of  the  manor  to  hit  own  mi  fly  in  that 
cafe  he  raay  be  frchibited  by  a  decree  of  the  Exchequer  \  but  they 
cannot  decree  any  mil!  to  be  dejlroyed^  unlefs  erc<S:ed  within  the 
King's  manor  to  the  prejudice  of  the  King^s  mill,  Mich.  I2  Car.  2. 
Hard.  175.  Green  v.  Robinfon  and  Wood. 

3.  A  mill  was  newly  erefted  near  to  a  manor  of  the  Kin^s^  in  But  decreed 
vjhich  were  mills  \  the  Court  would  not  decree  it  to  be  demoli/bed:  "°^  ^°  *^^* 
and  they  doubted  if  a  mill  not  within  the  King's  manor  might  grift^from 
be  demoliflied  where  there  is  no  tenure  or  eujhmy  whereby  the  the  other 
inhabitants  are  obliged  to  grind  at  the  King's  mill.     Hard.  184.  JjUI'ii^^i^ 
Pafch.  13  Car.  2.  'Ihe  Mayor  of  Scarborough  v.  Skelton.  carTVe  *d?- 

crced  only 
in  the  King>  Cafe,  or  that  of  hia  pateotec.     Hard.  178.  Hill.  12  k  13  Car.  «.   While  ^  Snoke 
V.  Potter. 

4.  One  had  an  ancient  mill  which  had  a  water-courfe  to  it : 
the  water^courfe  is  diverted  \  the  tenant  builds  a  new  mill  following 
thejlream  in  the  fame  tenement,  and  well  enough.  Arg.  %  Show, 
141.  Mich.  32  Car.  2.  B.  EL.  cites  Daniel  v.  Clerk. 


(C)  j^Bions.     Diverting  the  Water-courfe, 

I.  1  F  one   erefts   a  new  mill  on    his  freehold,  and  another  'a  cafe  •£ 

■      diverts  ihe  water-courfe  from  this  mill,  tho'  it  pafles  by  his  J*^^"."* 

land,  yet  if  ihc  water  ufed  to  follow  this  courfe,  a£l.ion  on  the  courfe  the 

cafe  lies  againft  him  j  for  he  cannot  ufe  his  land,  or  the  water  plaintiff   • 

that  pafles  by  his  land  to  the  damage  cf  another;  and  they  fay  L  400    ] 

that  has  been   feveral  times   fo  adjudged.     Palm.  290.  Trin.  ^^^  \. 

20  Jac.  B.  R.  The  Earl  of  Rutland  v.  Bowler.  mill  to*b« 

an  ancient 
mill,  or  clfe  he  may  be  nonfuit.  Per  HoltCh.  J.  Carth.  85.  in  Cafe  of  HebUthwait  v.  Palmt* 

2.  If  a  man  has  a  w^/^r-rd?tfr/2' running  thro' his  ground,  and 
cret^s  a  niill  upon  it,  he  may  bring  his  adlion  for  diverting  the 
ftream,  and  not  fay  antiquum  molendinum  ;  and  on  the  evidence 

*  it  will  appear,  whether  the  defendant  has  ground  thro'  which 
the  ftream  runs  before  the  plaintiff's,  and  that  he  ufed  to  turn 
the  (Ircam  as  he  faw  caufe ;  for  other  wife  he  cannot  jujlifj 
though  the  mill  be  ticwly  ereFlcd,  Per  Hale.  Vent.  237.  Hill. 
24  &  25  Car.  2.  B.  R.  in  Cafe  of  Cox  v,  Matthews. 

3.  A-  hath  two  acres  of  land,  to  which  an  ancient  water 
runneth,  which  he  prefcribcs  to  have  pro  ufu  C5*  commcdo  gene- 
rally fixty  years  before  he  had  a  rriill  upon  his  land,  and  he  builds 
a  neiv  mill  6  yards  lower  than  where  the  ancient  mill  Aood  ;  B. 
hath  an  ancient  dam  upon  the  fame  flream  which  he  pulls  down^ 
whereby  great  part  of  the  ftream  running  to  the  mill  of  A.  is 
diverted  ;  it  fecms  that  A.  may  maintain  an  a6lion  upon  this 
cafe.  Skin.  65.  175.  Mich.  34.  and  Pafch,  36  Car.  2.  B.  R. 
PaUns  and  Heblethwait* 

K  k  3  (D)  Adions 
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(D)  Adions  for  other  Matters  relating  to 

j.TF  I  hare  a  mill,  and  another  ereff  anatber  mm,  bjrwbidil 
^  lofc  my  cuftom,  noa&ionlies,  unlciiihe  Ji/htrt  tie  water, 
Hutt.  loo.  cites  1 1 H*  4*  27. 

2.  If  a  mill  be  fef  upon  pofts^  no  vjo/l  lieth  for  it*  4  IjC.  241. 
Pafch.  8  Jac.  B.  R.  Ward's  Cafe. 

3.  Lord  may  have  a(i  a£tion  on  the  cafe» or  an  affife  of  nvfaiiot 
for  building  an  huff  to  the  nufance  of  Us  ifiUL  3  SalL  24S.Miciu 
^  W.  3.  Anon, 

(E)  Pleadings, 

J.  C 171 T  to  a  mill  is  appendant  to  the  mill|  and  in  pleading  a 

^  leafe  of  the  mill  it  is  fufficient  without  inentionin£  of  any 

thing  in  the  leafe  of  the  fuit.  Arg.  2  Buls.  195.  cites  1 7 1^  3. 64* 

2.  In  ailife,  tlie  plaint  was  of  a  mill,  and  did  notfajvuter* 
millf  or  Hvind-miUi  and  yet  good,  Br.  Demandi  pi.  iS.  (bis) 
cites  21.  Aff.  23.  * 

3.  Feme  had  title  of  dower  to  a  toft,  and  pending  the  wiiti 
;ind  before  the  demand  made  in  the  fame  writ  the  toft  is  modi 
a  mill;  yet  the  demand  /ball  be  of  a  toft  as  it  was  at  tbe  time  rf  tk 
tefte  of  tie  nurit;  but  if  it  had  been  made  a  mill  before  the  writ  ^ 
purchafed,  there  it  fhould  be  otherwife,  as  it  feems.  Br.  Dc- 
inandj  pL  33.  cites  13  H.  4.  and  FitUi.  tit.  Dower,  175. 

FFor  mpre  pf  a^ill,  fee  SDifmrjf,  jPttfancoJ,  QQatn:* 

tauxtta^  and  ofher  proper  Titles.] 
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f  A  mine  /»  sit   /ia«ma^ 

/o  called  //V7 
it  is  opened i 

yeinofcoali 

before;  and 

this  was  th«  •  *  \     t-t  »         /•    t 

opinion  of  (A)    How  tO  DC  tlfcd. 

my   Lord  ^     ^  ^ 

Coke  in  hi|  _.  ___ 

Irft  Inft.      X.  21  Jac.  X.  (ap. f  p N ACTS  that  nothing  in  the  faid  08  m^ 
54j.*».  »nd  3.y:  II,  12.    •*-•  tained  fifall  extend  to  any  commiSm  er 

TwiStt       Z^^"^  concerning  thf  diggings  compounding^  or  making  (f  omeh  ^ 
f-id,  ihat     allom  mines^  ^c* 

^e  knew  no 

^afoa  why  ay  Lprd  Coke's  fingle  opinion  ihoyld  not  ^  «s  |Qod  an  aaUtorirf  ai  TfMt^^ 


—  UttBr  «r  tbe  dodor  aad  ftnlent.  t  Mod.  193.  HUL  &M  19 Car.  x.  ia Cale of  Afby  v.  Bal. 
hid.— ^,  P.  3  Kcb.  723.  m  S.  C— 4  The  proviiby  conetnun^  the  making  of  aUoai»  or  altoni 
aiaes*  ia  thia  a^  needed  nott  for  they  lekag  to  the  fubjed  in  whole  ground  laorer  the  ore  is ;  and 
theicibre  any  pririUdge  thercc^  cannot  be  granted  but  in  the  King's  own  ground*    3  Inft.  185.    ■ 
a  Hawk.  PI.  C.  134.  cap.  79.  f.  23.  S»  P. 

a 

2.  A  man  opens  a  mine  in  his  Ian<I>  and  digs  till  he  digs  under 
ibejoil  of  amtber\  he  may.  follow  his  mine  there;  but  if  the 
owner  digs  there  alfo  he  ma  j  ftop  his  farther  progrefs ;  and  faid 
to  be  the  ufe  in  Cornwall.  2  Vent.  342.  per  WiMe  J.  on  a  Cafe 
referred  to  him  by  Ld.  Bridgman.  22  Car.  2. 

3.  It  was  laid  by  the  Solicitor  General,  that  there  was  a  great  . 
itfferenee  heinveen  pits  and  mints  s  for  if  a  mine  be  opened,  he  that 
may  work  the  mine  is  not  obliged  to  purfue  tie  vein  of  ore  under 
ground  ;l>ut  he  may  fink  pits  in  puriuit  of  it  which  are  necefiary 
to  come  at  the  ore,  and  as  many  as  he  thinks  proper ;  and  Ld. 
QianceJlor  faxd,  it  had  been  fo  rcfolved  before  Powel  J.  ofi  great 
€onfideration»  and  confulting  and  examining  the  moft  able 
miners ;  Cafes  in  Equity  in  Ld.  C.  King^s  time,  79.  Novem- 
ber 10.  1729.  Clavering  v.  Clayering. 

(A*  2)  fFbo  may  dig  for  Mines,  in  refpeS  of  his 

Efiate. 

I.  T  F  a  man  demifes  land  for  life,  or  years,  in  whicb  is  a  eoal  S.  P.  Co. 
-**  mine  openy  the  leffce  may  dig  in  it ;  for  the  mine  being  ^"'j^^^ 
open,  it  ihall  be  intended  by  his  demifing  all  the  land  that  his  cited aMod. 
intent  is  as  general  as  his  demife  $  but  if  the  mine  was  noi  open  193- accord. 
at  tbe  time  of  the  demife,  the  leffee  by  leafe  of  the  land  is  not  JJ^/^^JJ* 
impowered  to  make  new  mines ;  but  in  fuch  cafe  if  be  leafes  bis  Ballard.—* 
iand  and  all  mines  therein j  the  leflee  may  dig  for  mines  there ;  a.  feifed  of 
refolved.  5  Rep.  12.  Trin.  41  Eliz.  C.  K  Saunder's  Cafe.  I^twch*** 

were  mamei  vnofenedt  by  dead  tirviyti  the  lanii  and  all  nants^  xuaterty  trees  9c.  /•  trv/ttes  and 
ibeir  heirs  to  the  ufe  of  himielf  forliM,  rewtaimderU  thevfe  of  E.  for  iife^  remainder  to  hUfirft  &c. 
fin  in  tai/e  tnaUf  remainder  over;  upon  a  bill  brought  after  A's  death  by  the  heir  af  A.  to  prevent 
B's  opening  any  mine,  it  was  urged  that  the  mines  being  ezprefsly  granted  with  the  lands,  it  was  as 
Aroag  as  if  they  had  been  limited  to  A.  for  life»  and  like  Sau  ndz  a.'s  Cafe.  5  Rep.  la.  But  Lord 
C.  Macelcsfield  contra,,  and  held  that  B.  having  only  an  eftate  for  life  fubjeft  to  waft,  he  Ihall  no 
more  opea  a  mine  than  he  ihall  cut  down  timber-trees  $  for  both  are  eaoally  granted  by  thisdeed» 
tad  tbe  meamin£  of  inferring  minet^  timber -trees  and  ^ater  tc^oj,  that  aUjhomli  fafe  s  hnttbat  as  the 
timber  and  naines  were  part  of  the  inheritance,  no  onefiknld  kavepotner  over  tbem  hntfnebas  bad 
anefitaie  of  inheritance  limited  to  bim\  and  of  that  opinion  was  Lord  C.  King  OD  a  re«hearing, 
»  Wm»'s  Rep.  140.  Mich.  1724.  Whatfield  v.  Bewit. 

2*  A  queftion  was,  if  copjholder  of  inberitance  may  dig  mines 
in  his  land  ?  The  Court  feemed  to  think  he  mignt  \  for  that 
otherwife  mines  there  fliould  never  be  opened ;  as  in  the  eafe  of 
the  glebe  of  a  parfon.  Sid*  152.  Trin.  15  Car.  2.  B.  R.  in  Cafe 
of  Rutland  ^Lord]  v.  Gie. 

3«  Lands  in  nvbich  are  coalmines  not  opened  are  fettled  upm  A.  in  [  402  3 
tail^  remainder  to  B.for  life^  but  not  yrithout  impeachment  of 
waft^  remainder  to  C*  in  tail^  and  A.  opened  mines  and  worked 
tiki^  and  ditd  witbout  ijfue  \  B,  the  now  tenant  for  life  opened 
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tihe  earth  to  purfoe  the  old  vein  of  coals,  and  C.  moved  for  as 
injan6iion  to  (lay  the  opening  the  earth  in  any  new  places  but 
Ld.  C.  King  thought  B.  might  work  all  mines  which  were  law- 
fully opened  by  the  preceding  tenant  in  tail,  tho^  fubfequcnt 
to  the  fettleinent,  and  fo  denied  the  injun<^on.  a  Wms't 
Rep.  388*  Mich.  1726.    Clavering  v.  Clavering. 

4.  If  a  perfon  breaks  up,  or  even  attempts,  or  threatens  t$ 

break  up  mines  ivbkh  he  ought  not  to  do^  that  is  a  leafon  for  com- 

•  ing  into  Chancery  to  have  an  injunBion ;  per  Ld.  Chancellor. 

Barn.  Chan.  Rep.  497.Pafch.  1741.  inCafeof  Gibfonv.Snuth. 


«jj  ^.ft        ^B^  Pafs.     What  fliall  pafs  by  grant  of  Mines. 

a  Lev.  185.  I.  TT  was  fiid,  that  when  a  man  is  feifed  of  lands  wherdn 
fhc^ourf  there  are  mines  open^  and  others  not  open  \  and  a  leafe  is  made 

held  by  the  of  thcfc  lands  in  which  the  mines  are  mentioned  \  it  is  no  new 
ine  wordi  do^krinc  to  fay  that  the  clofe  mines  Jhall  not  pafs  \  Arg.  2  Mod.  125. 
tTnlrSfere  ^i^-  28  &  29  Car.  2.  B.  Rv  Aftry  v.  Ballard. 

being  mines 

open  at  the  tine  of  the  demifet  the  mines  open  only  ptfled ;  and  gave  judgment  accwdiBgly.         ■ 

a  Jo.  71.  72.  S.  C.  ace. — —3  Keb.  7*3.  S.  C.  ace. 

[For  more  of  9^ines(  in  general,  fee  ^C^COgatitlC,  and  other 

proper  Titles.] 
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^{reading. 


'A)  Mifcafting  by  the  PlaintifE     Where  it  fliall 

prevent  Judgment- 

I.  T  N  annuity  judgment  was  given  quod  recuperet  annuum  le- 
^  ditum  &  arreragia  ejufdem  tam  ante  irapetrationem  brevis 
quam  pod  incurfa,  quK  quidem  arreragia  in  toco  fe  attingunt  ad 
75 1.  and  this  'tvas  a  quarter's  annuity  more  than  was  incurred;  and 
tins  being  afiigned  for  error,  the  Court  held  it  not  fo,  becanfe 
the  judgment  was  perfect  without  the  cafting  up  the  arrearages^ 
which  is  the  office  of  the  clerk  only ;  and  it  appeariilg  b^  the  rc- 
ccrd,  how  much  the  arrears  amounted  to  (the  day  of  pur- 
chafing  the  writ  and  of  the  judgment  given  being  certaifl)^  the 

miftake 


niftake  was  the  default  of  the  clerk,  and  fo  the  firft  judgment 
9ffirmed.  D.  55.  b«  pi.  8.  Trin.  35  H.  8«  Trewinnarde  v. 
Skewys. 

2.  Ajfum^t  to  pay  12/.  Jury  found  a  promife  to  pay  7/.  the 
Jodgment  was  reverted ;  becaufe  it  is  not  the  fame  aflumpfiti. 
D.  219.  b.  Marg.  pi.  11.  cites  10  Eliz.  Billingley's  Cafe. 

3.  Debt ;  and  declared  that  the  defendant  had  bargained  with 
him  topve  him  for  the  pafturing  o£  every  horfe  bv  the  night  2^.. 
and  for  every  ox  i  d.  halfpenny,  and  iheweth  that  ne  had  pailured 
70  horfes  and  300  oxen,  et  ideo  a£lio  accrevit  to  demand  3cc. 
and  he  demanded  more  than  upon  his  own  Jhewing  it  appeared  he 

Jbould  have ;  for  the  number  of  the  horfes  and  oxen  did  not 
amount  to  the  fum  of  which  he  had  counted ;  and  this  was  ai- 
ledged  in  arrcft  of  judgment  after  verdift  found  for  the  plain- 
tiff^ but  judgment  was  given  for  the  plaintiff  notwithftanding.  [   403   } 
Cro.  £.  22.  Mich.  25  Eliz.  in  C.  B.  More's  Cafe. 

4.  In  a  writ  of  annuity  plaintiff*  demanded  20  nobles,  and  it  ^*  "*°  ''^ 
appeared  by  his  own  (hewing,  he  was  to  have  but  195  and  the  );/*J*m*" 
writ  was  abated  by  award  of  the  Court.  Cro.  £.  22.  Mich.  6«.  8d.  the 
25  Eliz.  C.  B.  cited  in  More's  Cafe  per  Tenner  as  Anflow's  Cafe.  f«»«"^  ^""^ 

"'  *  in  the  count 

ioM^t  amount  U  the  fum  demanded ;  upon  error  ailigned  judgment  wu  reverfed.    Mo.  198.  Pafch. 

II  Elii.  B.  R.  Smiih  v.  Vow. ^0  in  deht  the  demand  was  of  19I.   17s.  and  dfclares  upon 

^/everai contraSis^  and  (hewi  the  certainly  upon  everyone  of  them,  which  being  caft  up  amounted 
to  20  fl.  more  than  was  demanded  ;  and  becaufe  he  does  not  (hew  how  he  was  fatiifyed  of  the  rem- 
naac  'twaia  held  quv.^nil  capiat.  Hec  1 191  Mich.  4  Car.  C.  B.  Calthrop  r.  Allen. 

5.  In  debt  in  a  Bafe  Court  Xht plaint  nuas  of  61,  14/.  2d.  and  Andltfeem* 
declared  that  the  money  grew  due  hy  2  feveral  contraEts,  viz.fo  ^^-^fZy* 
much  for  the  one  andfo  much  for  the  other,  and  which  was  more  by  where  the 
2d,  than  contained  in  the  plaint;  the  ddendznt pleaded  as  to  6/.  ^'«'«'  (for 
I4X.  2  J.  nil  debet  isTc.  and  it  ^^m^  found  for  the  plaintiff,  and  ^^^P^^-P^fO 

judgment^  that  the  plaintiff  recover  prout  narravtt.     Error  was  an^  the  it* 
brought  and  this  matter  ailigned,  for  that  the  judgment  is  to  re-  ti^ratUu  h 
cover  3^.  more  than  was  found  by  the  jury  to  be  due  ;  and  tho'  ^'*^  '^Zr^m 
the  defendant  pleaded  only  to  the  fum  contained  in  the  plaint,  horfi  and 
yet  the  iflue  and  trial  fliould  be  of  the  fum  fpecified  in  the  de-  5^-  /•''  **- 
claration  ;  and  Fenner  and  Yelverton  J.  thought  it  to  be  clearly  *^jjjj  '^^ 
error.      Yelv.  5.  Trin.  44  Eliz.  B.  R.    Crumpton  v.  Smith.  defrniam 

pleads  to  the 
to  I.  nil  dehtU  and  nothtttg  /#  the  wther,  and  it  is  found  accordingly;  yet  this  is  good;  for  the  5/. 
in  the  declaration  isjurplitfage^  becaufe  the  plaint  was  anfwered  in  toto  with  the  principal  contradi 
laid  in  the  declaration,  via.  the  horfe ;  whereas  in  the  principal  cafe  here  the  monies  mentioned  in 
the  declaration  heing  upon  feveral  contraHs  and  neither  of  the  cMtraSt- alone  and  hy  itfelf  amounting 
to  the  fum  fpecified  in  the  plaint  ^  fvery  part  of  the  declaration  is  made  material^  and  fo  being  found 
fliort  by  the  verdid*  the  judgment  given  thereupon  fecms  to  be  erroneous ;  per  Fenner  and  YeWer« 

ton  J.  quod  Gaudy  non  multum  impagnavic      Ibid. Noy.  44.  S.  C.  by  name  of  Cromptom 

▼.  Smith*  fayt  it  was  held  error,  but  becaufe  it  was  of  fo  fmall  a  matter  as  3  d.  the  Court  aftrrwardi 
propounded  acompoiition,  to  which  the  partiea  agreed ;  and  the  bookfays,  note  D.  55.  [which  feo 
Jopra  pi.  J.J  and  the  difference;  for  there  the  declaration  and  judgment  were  good,  and  the  calling 
up  of  that  alter  was  the  adl  of  the  cleik. 

6.    An  afiion  on  the  cafe  againjl  an  executor  on  the  afrumplit  of  *  J^^  .**»« 
die  tcftator  for  feveral  wares  of  feveral  values  exprefTed,  quas  in  S^^"  ciefk 
toto  attingunt,and  millakes  the  fum-total,and  makes  itlefs  than  the  (hall  not 
particulars^  and  aiTumpfit  to  pay  this  s  yet  well,  for  it  is  lefs,  and  prejudice, 
it  is  the  *  fault  of  the  clerk  j  otherwife^  as  it  fccm'd  to  fomc  nvhere  ^'^J J^^j J  j^ 

thi  • 
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)*^^^<o  it  thejum  is  made  grtater  than  the  pardculars  amount  to^  and  af- 

Cm  1^569.  ^^""P^^  ^o  P^7  ^c.  f^i<l  greater  fum,  if  vitiam  derici  be  die 
Spore  V.  '  reafon  of  the  faid  judgment.  Jenk.  318.  pL  13.  cites  f  ^  Jac. 
?^7-; —  Spoke*s  Cafe,  and  8  Jac.  Ade&ton^s  CJrfc  and  fays  Cio.  247. 

it  was  OTer 

cift  5L  and  <n  error  brought  it  wai  amended,  i  Bolt.  171.  AmftaftT.  Difon.— Ibii.  dto 
C A  u  G H TO  N  's  Cafe  to  the  fame  purpofe.  3  Bult.  1 56.  cites  S.  P.  refolded  at  Serjeant's  Inn«»— 
RoU.  R.  3  35.  fays  that  the  S.  P.  was  fo  adjudged. 

f  It  ihould  hk  (18)  and  is  Cro.  J.  569.  Pafcb.  18  Jac.  in  die  Eichefocr  ClMiiber.  Sfover. 
Pniry. 

The  miftafting  is  voder  the  fiim  by  the  plaintiff  in  his  declaration  and  judgment  refeiied;  lot 
k  is  faid*  Note,  this  was  upon  the  firft  modon  without  further  advifemcnc*  Cra  J.  247.  Trin. 
SJa£.  Adertonv.  Dunflar. 

There  is  a  diverfity,  where  the  plaintiff  frames  hit  dedaration  accocdia^  to  an  snumwt  «f  pv» 
licular  fums  tMAem  fy  bimftlfy  and  where  it  is  by  tbepartla  vAieh  mjfmmt  to  pay  for  the  feveral  CM^ 
aaodities  delivered  quie  in  totb  fe  attingunt  to  fo  much  wherein  the  miftake  is*  if  it  be  iy  th€futy 
himfelfvsA  there  is  more  caft  up  in  the  laft  total  than  in  the  former,  thb  i»  not  idem,  nor  yet 
amendable;  but  otherwife  it  is  where  the  fame  is  done  by  the  paity  mbichMfmmes:  per  Fla»» 
\ing  Ch.  ].  I  Buls.  180.  Buiby  t.  Haddertt>n.--Noy.  S8.  Kitely  r.  Haines.^4^kai^  fidhtf 
10  pound  of  cummin  and  alle<^es  breach  in  not  delivery  of  £i|  it  i»tU  being  apparcndy  for  more 
than  he  ought  to  have.    Jenk.  »88.  [4.  aa. 

fordc  mi-  j^  A.  fclIs  B.  35  many  oats,  as  accorcfing  to  Ac  rate  of 
«7i'  r«.  ^^^^  ^^'  P^^  quarter  comes  to  52/.  nrfieieas  96  quarters  and 
Jcnk.  287.  6  buihels  comes  to  52/.  TmA,  three  farMngs  over  \  and  it  is  not 
f L  aa.  s.c.  poiEhle  in  cScGt  to  order  the  meaiure  fo  as  to  hit  iuii  the  fum» 
f  404  ]  (as  the  odd  hours  in  a  year  are  not  accounted  in  the  year)  and 
-"N°y-  44»  fo  becaufe  the  account  nuas  fo  nice  and  the  odds  fo  trifitig^  jvdg- 
wm.  of  n^<^"^  was  ivizn  for  B.  the  plaintiff.  Hob»  88.  Hill.  11  Jac 
Croropton      LafUow  V.  Tomlinfon. 

T.  Saaidi.  g.  In  affumffit  tlie  plaintiff  ^i//t/^J,  that  in  confideration  bejbould 

dye  divers  cloths  mtofeveral  colours^  and  named  fo  many  feverally, 
as  amounted  in  all  to  be  6o.  The  defendant  promifed  to  pay  Inmfo 
much  for  the  dying  of  every  feveral  clothj  and  avers  that  he  Sd  ac" 
cordingly  dye  the  faid  cloths^  amounHng  in  all  to  $^  (wherca*  in 
fa£^  they  were  60  as  above)  and  that  the  money  came  to  igL  It 
was  adjudged  for  the  plaintiff,  and  was  affigned  for  errorj  that 
it  appeared  he  fhould  have  dyed  60  and  dyed  but  k^j  and  fo 
the  19/.  not  due.  But  judgment  was  affirmed;  for  it  was 
Jirfl  averted  that  he  dyed  allj  which  appeared  before  to  be 
60,  fo  that  the  other  was  only  a  mif-fumming.  Hob.  89« 
Trin.  12  Jac.  Rot.  1599*  in  the  Exchequer  Chamber.  Bayle  v. 
Gird. 
I  Roll.  R.       p.  Covenantfor  payment  of  rent  of  20  L  per  annum  fir  four  yearP 

?3^]m  ^^B.  ^"^  ^  ^^!f*  ^^^fo^  non-payment  of  110/.  according  to  the  faid 

H.  5^  C.  covenant  the  a8ion  is  brought :  adjudged  good,  and  affirmed  in 

Farrer  v.  crror :  for  in  covenant  damages  only  are  to  be  recovered  ^  and  Ais 

3  Bu\*s?*i Tc.  f^T>^**^  i"  mifcomputing  (hall  be  abated :  it  is  otherwife  in^^  iM 

1.  C.^ —  for  rent,  where  more  is  demanded  than  is  duej  for  m  this  cafe 

a  Bills.  »49.  the  debt  demanded  only  is  to  be  recovered.  Jenk.  324.  pl*3^- 
Z^iJ^l'  cites  Mich.  13  Jac.B.  R.  Furrer  v.  SncUing. 

t.  Lee.— 

|lob.  89.  Bayle  v.  Bird.— ^*  %  Ley.  4.   Hnba  v.  Sanden. 

10.  Wkft 


io«  Where  an  a£Uon  is  grounded  on  z^ciaby  or  a  amtroB  But  wWere 
firafim  certain  or  a^o/K^  which  gives  a  certain  fum  for  a  pe-  of^^STd^ 
nahr,  he  muft  *  not  vary  from  the  fum.    But  when  the  demand  mKoAeamnt 
it  y  w  certain  fum^  his  varying  from  the  firft  fum  is  not  material;  ^ft^r  ^^ 
for  he  (hail  not  recover  according  to  his  demand  in  ^hc  declara-  Jf  "foa^'iSI 
tion,  but  according  to  the  verdiS.    Cro.  J.  498.  Mich.  16  Jac.  hors  the 
B.  R.  t  Pemberton  v.  Shelton.  ^^'^  ^'^  f"*: 

traQy  whicil 
tht  deed  or  oootra£fc  rafers  to,  there  the  variuice  will  not  ntiatc.  Farr.  88.  Gripps  t.  In- 
fladoiu 

*  S.  P.  without  viy  matter  dehon  to  help  it.  Farr.  88.  Gripps  v.  Inglcdew.  x-^Bccaufe  if  ho 
does  he  may  bring  a^on  for  the  very  fiinit  and  fo  the  defendant  (hall  be  twice  charged;  per  Moq« 
tague  Ch.  j.  2  Roll  R.  55.  S.  C. 

f  %  R^U  R.  54.  8.C  and  fays  it  was  on  the  ftatute  of  2  E.  6.  of  T//i6«x. 

J  I.  In  an  information  for  recufancy  the  demand  was  of  lefs  than 
according  to  the  ftatute  it  amounted  to,  yet  the  plaintiff  had 
judgment.  2  RolL  R.  90.  Fafch.  17  Jac.  B.  R.  Sir  Geo*  Cur- 
ion's  Cafe. 

12.  Plaintiff  declares  on  a  fale  of  feveral  parcels  of  tobacco,  ^^t.  175. 
VIZ.  for  one  parcel  5/.  and  fir  another  3/.  is.  6d.  isfc.  and  con-  ^ 
cluJes  ^a  isfc,  in  toto  Je  attingunt  to  55/.  which  on  a  com- 
putation is  lefs  than  the  particulars  \  per  Jones  and  Whitlock  J. 

only  prefent,  the  count  is  good;  for  there  is  a  particular 
promife  for  every  parcel,  and  the  fumming  up  the  parti- 
culars, is  only  furplufage  and  officioufnefs  of  the  clerk,  and  fo 
Bdgment  was  affirmed.  Poph.  209.  Hill.  2  Car.  Rifley  v. 
aines. 

13.  In  affumffttfw  xi/.  the  plaintiff  counts  pro  diverfs  dena^ 
riorum  fummis  lent  at  feveral  times  \  the  jury  found  the  defendant 
indebted  but  in  10/.  yet  the  plaintiff  had  judgment,  and  fliall  be 
barred  for  the  refidue ;  for  it  is  for  diverfe  things  %  but  it  had 
been  otherwife  if  it  was  of  one  intire  amtroB.  D.  219.  b.  Marg. 
pi.  II.  cites  a  Car.  in  Scacc.  Walton  v.  Boats. 

14.  In  ca^  by  A.  againft  B*  the  count  was,  that  B.  %vas  in* 
debted  to  C  in  43/.  is.  for  isfc.  which  he  promis'd  to  pay  him, 
and  that  C.  was  indebted  to  A.  and  became  bankrupt y  and  that  the 
cpmmiffioners  did  ajfign  the  debts  of  C»  in  quadam  fchedula  contain^ 
ing  the faid  debt  of^'^L  is.  B.  pleaded  that  he  made  no  fuch  pro- 
mife to  C.  The  YCtdiAJbund  that  J7.  was  indebted  to  C.  in  41  /• 
I  /•  %v6ich  he  promifed  to  payy  and  that  the  commi^foners  qffigned  the 
debts  of  C  in  quadam  fchedula  containing  the  aforefcdd  fum  of 
43/.  I/,  to  the  plaintiff.    Refolved  that  this  is  the  fame  pro- 

mife,  and  if  C.  himfelf  had  brought  the  a£tion,  he  fhould  have  L  4^5  4 
recovered  upon  this  verdi£l,  and  A.  now  ftands  in  his  place. 
And.  2.  the  afiignment  iis  not  in  queftion ;  for  the  iffue  and  the 
verdiA  are  concluded  to  the  promife,  and  fo  that  which  they 
find  touching  the  aflignment  is  not  material  \  however  theaffgn-- 
ment  is  not  laid  to  be  of  fuch  a  fum^  as  by  that  name,  for  then  it 
would  have  been  a  queftion,  whether  good  or  not}  and  the 
Court  inclined  that  it  would  have  been  good.  But  the  affign- 
ment  is  laid  to  be  of  xkt  debts  of  C  mentioned  in  afchedule,  con^ 
iaitting  43/.  x  s^  and  fo  it  vras  found  by  the  juryi  and  therefore 

thQ 
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the  Court  fhall  intend  H  to  be  infuch  a  manner^  as  that  the  debt  of 
41/.  I/,  msgit  well pafs  thereby •  And  after  much  debaEeju^- 
jment  was  given  for  the  plaintiiF.  Ail.  28.  Mich.  23  Car.  B.  R. 
Baker  v.  Edmonds. 

15.  If  an  a^ion  be  on  the  covtraS  it/elf  &c.  there  if  the 
party  miftakes  the  fum  agreed  upon,  he  fails  in  his  action;  but 
if  he  brings  his  aftion  upon  Xhzprcmife  in  laiv^  which  arifesirom 
the  debt,  there,  tho'  he  miftake  in  the  fum,  he  fiiali  recover; 
and  fo  hath  it  been  adjudged.  Allen  29.  Mich.  23  Car.B.R. 
in  Cafe  of  Baker  v.  Edmonds. 

16.  An  aft  ion  was  brought  upon  an  indeb,  off,  for  190  tvtaihers 
fold  by  the  plaintiff  to  the  defendant  at  1 8  j".  /i  Jbecpy  which  in  all 
amounts  to  190/.  Iflue  was  joined  and  a  verdift  for  the  plaintiiF. 
The  declaration  was  held  Tepugnant,  and  judgment  that  nil 
capiat  per  breve.  Sti.  214.  Pafch.  1649.  Bolton  v.  Wills* 

^1^'  $^'  1 7.  If  the  damages  given  by  the  jury  are  not  more  than  the 

Uaricwood.  plamtifFhas  laid  in  hi^  declaration,  tne  mifcafling  is  nothicg* 

--a  RoiL     Sti.  341.  Mich.  1652.  B.  R.  Watts  v.Lowth. 

R.    126. 

Criffia'i  Cafe.—- .2  Lcr.  99.    Vanafton  t.  Maclarley, 

Hob.  164.  |g^  In  ^^  avowry  for  rent^  if  it  appears  by  the  flicwing  of  the 
Othcrwife  P^'ty  himfelf^  that  part  is  not  yet  duey  yet  the  avowry  is  good  for 
if  fottod  to  the  refidue,  and  (hall  not  abate  for  the  whole.  Arg.  Sauud.  2^6. 

h?  C^W  '^^^"'  ^^  ^^^'  ^'  ^^'^*  ' '  ^^P*  •  *  •  • "  ^<^^^^y'^  Cafe 

ColtT.  GloTcr. — If  the  quantity  of  the  rent  be  equal  and  agreed  in  pleading,  and  theirariafleete 
«oly  upon  part  arrear,  there  tho'  the  avowant  avows  for  mors  than  is  in  arrcar»  yet  he  flull  hite 
vctum  for  fo  much  as  is  arrear.  Oiherwife  where  the  parties  diiSer  upon  the  quaatity  of  ihereaU 
«&i  it  appears  that  he  is  intitled  but  to  two  parts  of  which  he  avows  for,  and  not  to  all  it  is  othcrmK. 

yio,  281.  Battey  v.  Trevilian. Cited  Sauod.  2S6.  in  Cafe  of  Duppi  cxecutqr  of  Baikenril  t. 

MayOb 

19.  Bond  for  delivery  of  35000  tiles^  to  the  value  of  144/.  at 
icj.  6d.  per  1000,  where  it  jhould  have  been  135000.  Penally 
of  the  bond  was  288/.  The  intent  was  to  pay  a  debt  of  144/.  in 
tiles  at   15/.  6d.  per    1000.  Be  fides  by  this  miltake  the  condi- 
tion is  impoilible,  fo   utraque  via  'tis  with   the  plaintiff,  and 
judgment  accordingly.     2  Show,   j  5 .  Trin.  30  Car.  2.  B.  R- 
Holmes  v.  Ivy. 
♦  Farr.  S8.       20.  In  debt  of  rent  the  plaintiiF  declared  for  100/.  due  f(wfo 
in  Cafe^o?  '"'^'^7  Y^ars,  and  it  appeared  upon  calling  up  the  fums,  that  he 
Crips  V.      had  declar'd  for  8/.  too  much,  yet  the  Court  was  of  opinion 
ingiedew.—  that   hc  might  recover  for  the  reCdue.     c  Mod.  215.  Pafch. 
Barker' V.     ^  W.  3.  *    Thwaitcs's  Cafe. 

Pomcroy.     S.  P.  Farr.  91.  per  Holt  Ch.  J.  S.  P.  in  Cafe  of  Grips  r.  Insledcw. 

21.  The  diflference  is  between  a  debt  ariftng  by  deed^  but  re- 
ferring to  fomethi^g  dehors^  and  a  debtflated  in  the  deed  iifelf  In 
the  firft  cafe  the  plaintiff  by  remitting  of  his  demand  fcts  all 
right,  but  otherwife  in  the  lait.  Farr.  87.  Mich,  i  Ann.  B.  R» 
Grips  V.  Ingledew. 

CScc,  for  more  of  9?lTca(finff  iq  general,  '(Trial  (C.  g.)  pL  I. 

to  8.  and  other  proper  Tidc$.] 

4  •  S^ifnofmrr. 
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jSIpifnofmer. 


(A)  **  What  is  Mifnofmcr  in f articular  in  Chriftian 

and  Surnames,  idem  fonantia. 


tagetofmif' 
mofmer  any 
ikirther  than 
the  ftri£k 
rule  of  Uif 
requires, 
neither  in 
writ!  which 
may  be  a- 


I.  f  'IfTJIian  and  Gylian  is  not  one  and  the  fame  name;  quxre.  ^*"**»  *"* 
^  Br.  Mifnofmer,  pi.  44.  cites  26  Aff.  16.  chafe/*io 

their  rooni« 
nor  principally  in  tyrants  or'othcr  convcyanoiSy  in  which  cafe  the  party  has  no  remedy  to  have  new. 
6  Rep.  64..  b.  io  Sir  Movie  Finch's  Cafe. 

•*  The  ttam^s  9/ men  at  this  (Jay  art  only  foundx  for  dlJIinShnfakt,  tho*  they  perhaps  originally 
imported  fomething  more,  as  fome  natural  qualities,  features,  or  relations;  but  now  there  is  no 
other  ufe  of  them*  but  to  mark  out  the  families,  or  individuals  we  fpeak  oft  and  to  difierence  then 
from  all  others.     C.  Hift.  C.  B.  181.  cap.  17. 

-f*  But  where  debt  upon  bond  was  brought  agaioft  J.  by  the  name  of  Jaeoi^  and  he  pleaded*  that 
he  was  called  and  kiioivn  by  the  name  of  jfaaeoh^  and  not  Jacob*  it  was  over-ruled,  i  M«d.  107. 
Paich.  a6  Car.  2.  B.  R.   Jacob  Aboab's  cafe. 

2.  In  debt  the  obligation  was  *  Baxflernvith  anf^  and  the  writ  •$.?.! 
Baxter  without  anf^  and  exception  was  taken,  &  non  allocatur }  \^r  f*^ 
for  it  bears  one  and  the  fame  found  \  quod  nota.  Br.  Mifnof-  jones^  \.  ^ 
mer,  pi.  i8.  cites  3  H.  4.  4.  Stenar» 

3.  In  audita  querela  the  writ  was  W.  Langnvhoty  and  the  in- 
denture of  dcfeafance  upon  which  &c.  was  Lattgawhaty  and 
therefore  ill ;  but  it  was  amended  by  the  ftatute.-  And  per 
Portman,  Dckaivra  for  Deka*wray  fliall  abate  the  writ.  Br, 
Mifnofmer,  pi.  32.  cites  21  H.  6.  7. 

4.  BurgeUj  for  Burgts  was  held  good  in  a  leafe  by  him,  the  Br.  Mfrnof. 
defendant  pleading  that  Burges  by  the  name  of  Burgeles  re-  ""^^  P^-  3^ 
leafed  &c.    Br.  Faits,  pi.  34.  cites  22  H.  6.  48.  cit«sS.C^ 

5.  Strayte  and  Strete  arc  not  all  one.  Br.  Mifnofmer,  pi.  48. 
cites  5  E.  4.  57.  per  Cur. 

6.  in  trefpafs,  a  man  outlawed  by  name  of  y.  Stek  and  taken 
by  capias  utlaga<um  fa  Id  tliat  his  name  is  %  Stekesj  and  not 
J.  Stek,  and  had  fci.  fa.  againft  the  plaintiiF,*who  faid,  that 
known  by  the  one  name  and  by  the  other  &c.  Br.  Mifnofmer, 
pi.  ^6.  cites  14  E.  4.6. 

7.  Note,  that  where  the  original  was  Senjohn  without  a  /,  Br.  Mifnof- 
mnd  the  exigera  ibas  Sayntjohn  with  a  j  and  /,  therefore  the  out-  "?*''♦  |*»^*- 
la^rry  was  reverfed ;  for  there  is  as  much  difference  as  be-  *^  *  •    • 
tween  Hereford  and  Hertford.  •  Br.  Mifnofmer,  pL  80.  cites 
aR.3.  13- 

8.  Former  and  Fofier  is  no  error  in  a  fine.  Cro.  J.  77.  E.  of 
Rutland  v.  Forfter.— -So  Sarmine  for  Sannin  will  not  vitiate  a 
bond  for  the  variaace,    3  Lev.  66%  CuU  t.  Sarmin* 

9-  It 
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S9o(  Mtun      p.  It  was  afiigned  for  error,  diat  one  Bq/kervUl  wa$  tetitnfel 

htrJe'Tni  ^P^^  ^  veniic  facias,  and  the  name  of  BqflgerfieU  was  upon  the 

Hode.Elviil  diftringas ;  for  field  is  campus,  and  vill  is  locus  ubi  funt  miilta 

and  Eivin,  habxtacula ;  and  all  the  Judges  held  clearly  that  it  was  error. 

R  ^Tm!^*  But  Mountague  Ch,  J.  thought  that  they  were  net  federal  mmm^ 

butonlj  a  name  differing  in  the  foundy  as  Stoke  and  itoakes^  HM» 

and  Haftings.    2  RolL  R.  i68.  Trin.  i8  Jac.  B.  R.  in  Cidcol 

Macduncon  t.  Stafford* 

5#  of  i/«rr.      I  o.  In  an  a£lion  upon  the  cafe  for  malitious  profecution  upon 

'i^^^^f  an  indiftmcnt  one  of  the  jurors  names  in  the  declaration  was 

contra         Lancffter^  and  in  the  record  it  was  Lancafier\  and  ruled  no 

whtre  in     variance,  tho'  of  different  found,  but  {hall  be  intended  the  £une 

2ciJ*^*"    record.  Contra  Mainard,  who  was  for  the  defendant.    AIL  91. 

juror  was     Mich.  24  Car.  B.  R.  Anon. 

named 

r  n*7  1  ^^!ft*  >iid  i<^  ^c  diftringas  &  jurati  named  Stviji  {  for  where  tliere  it  an  (f)  for  ao  (/) 
L  4^7  J  it  is  clenrly  bad }  for  they  have  ndt  the  like  pronunention.  3  Bulf.  izi.  Midu  13  ]ai. 
Jones  V.  Stenor. 

So  •fSegear  j  i .  Nuttne  and  Nonne  are  words  of  the  fame  found ;  per  Cur.  % 
^^Ko^R.   J^-  ^^9-  Trin.  34  Car.  2.  B.  R.  Nonne  v.  Maxey. 

415.  Mich. 

14  Jac.  B.  R.  Brunger  t.  Segir.— .^0  Bikerfiaffe  and  Bhherftaf*,  -  I  Vent.  73.  P^fch.  si  Car.  %. 

B.  R.  Heikettv.  ttt.-^oC/if/twuidCUfJioni  {o  Bofim  and  Boxm  i  per  WvertoaJ.  fiulf.t. 


1 2.  There  is  a  fubftantial  variance  in  founds  original  and 
mon  ufe,  that  is  not  amendable.  As  if  a  man  declared  againft 
J.  S.  and  jfgnes  his  wife>  and  the  record  of  Nifi  Prius  is  Arme  his 
wife ;  this  is  a  material  variancej  and  not  amendable.  G.  Hift* 
C.  B.  177.  cap.  17. 


(A.  2)  What  is*   By  altering  the  Name  into  another 

Language. 

X.  A  Sfife  by  an  infant  by  name  of  Tb.JlIiui  JJkmms  hum.  S» 
^  Latin  ;  the  defendant /aid  that  the  plaintiff  was  a  bayard, 
and  if  &c.  nul  tort;  and  it  w^s found  that  he  was  a  baftardy  and 
was  feifed  and  difleUed^  and  that  he  is  known  by  the  name  fupn^ 
and  becaufe  he  does  not  claim  as  heir,  it  fuffices  to  name  him  by 
the  name  by  which  he  is  known,  and  alfo  he  was  an  infant,  in 
whom  (hall  not  be  adjudged  mifprifion,  wherefore  he  recoreicd 
the  land  and  damages }  quod  nota.  Bn  No(me>  pL  39.  cites 
35  Aff.  13. 

2.  Praecipe  quod  reddat  verfus  JohannemfiUum  R.atT*uie 
other /aid  that  John  is  a  baftard,  judgment  of  the  writ ;  TvosStu 
faid,  he  is  known  by  this  name  \  per  Thorp,  if  he  be  a  bafiard, 

Iet  he  is  fon,  and  awarded  the  writ  good ;  quod  nota ;  and  yet 
€  was  named  J.  filius  R.  in  Latin,  but  if  it  was  in  Eng^lilh,  it 
may  be  taken  for  a  fumame  \  for  per  SLircon^  where  it  it  i^ 
JLatiHf  bej^l  not  fay  ihsit  kno^vn  by  this  name  only  iThorfte9^f*$ 
by  award.  Br.  Mifnofmeri  pK  39.  cites  39  £*  3. 24. 

a  3« 
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3«  ItK  debt^  if  the  nami  of  die  defendant  be  J,  FiiznmlRamt  Br.  Brie6 
ind  the  writ  is  Prsecipc  Johanm  Filio  WUbebm^  it  is  a  goodjplea  jJj^^*Vv 
to  the  writ  that  his  father's  name  was  Roger ;  for  Fitzwilliam  is    '"pi'  ^^^ 
a  fttmame^  but  Fillts  Wilhehni  is  the  proper  name  of  the  fa^  cltei  44  £• 
ther ;  note  the  direrfity ;  for  the  tran&tion  of  the  name  from  ^'  ''* 
the  vulgar  language  into  Latin  will  alter  the  matter.  Br.  Mif- 
fiofmeri  pi.  12.  cites  40  E,  3.  22* 

4.  If  mere  are  two  Engli/b  nanus  that  are  dtftitiB^  and  ont 
LattH  nanufor  them  hti,  this  n^akes  no  alteration  in  the  record  { 
as  James  and  Jacob  are  two  Englifh  names,  and  for  them  there 
is  one  Latin  word,  viz.  Jacobus ;  a  dire£lion  to  Jacob.  Vice 
Com.  the  return  was  Kefpond*  Jacob';  and  well  enough* 
G.  Hlft.  C  B.  177.  cap.  17. 

5.  A  writ  was  sd  refpondemdum  J.  5.  Is^  FUei  uxori  ejus)  and 
the  defendant  pleaded  in  abatement  of  the  writ,  becaufe  the 
name  of  the  wife  was  (Faidi)  in  £ngli/b,  therefore  diey  pxt« 
tended  that  it  ibould  oe  f  Fidei.]  Rhodes  faid  he  knew  a  wife 
called  (Troth)  in  Engli/b^  and  fhe  was  called  (Trothia)  in  Latin^ 
and  it  was  good.  And  all  the  Court  adjudged  this  writ  good 
Here.    GoUib.  8<S«  {d.  xo.  Pafch«  30  £liz«  Anon. 

(B)  What  is.    By  Omifions. 

j.nrH  E  King  Ucenfed  N.  to  found  a  Provoft  of  a  Qiauntery, 
^  which  Qiall  be  called  Provoft  of  the  Cbauntery  of  C.  and 
after  the  King  impleaded  by  name  of  Provoft  of  the  noufe  of  C.  [  4^'  1 
and  for  this  mifnofmer  the  quare  impedit  abated,  tho'  it  was 
averred  for  thd  King  that  it  was  known  by  this  name.  Br.  Mif- 
nofmer, pi.  24.  cites  38  E.  ^.  14. 

a.  Wnt  was  brought  agamft  Priotefs  of  Newark  of  D.  and 
^was  abated  becaufe  it  was  not  Priotefs  pf  the  Hotsfe  of  Newark ; 
'quod  notabene.  Br.  Mifnofmer,  pi.  ac.  cites  38  E.  3.  28. 

3*  Prxcipe  quod  reddat  was  againft  Mich,  of  Tryage^  and 
prote£lion,  for  quia  moratur'  was  Qiewn  forth  for  Mich*  ^tyage 
without  (of)  and  for  the  variance  it  was  difallowed  by  award. 
And  per  Thirning,  Culpepper,  and  Hill,  Juftices,  3f .  c/  ST.  and 
Jf.  Tl  cannot  be  intended  one  and  the  fame  per  fan  \  contra  Hanke, 
but  ft  was  adjudged  ut  fupra  againft  Hanke.  Nota.  Br.  Mif- 
aofinfery  pi.  aa.  cites  11  H.  4.  70.^ 

(B.  a)  difference  between  Mifnofmer  In  Grants^ 
Obligadons  &c.  and  judicial  Proceedings. 

!•  TN  conveyances  in  fines  or  feoffments^  the  change  of  theTcal 
-''  chriftian  name  into  another  name  does  not  avoid  it  j  for 
diere  is  m  apparent  mifiahe  of  the  clerkj  and  charters  receiye  a 
tienign  interpretation,  and  moft  againft  the  grantor.  G.  Hift* 
C.  B.  I76,i77.cap.i> 

a*  Ix 
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2.  If  /fvd  names  arc  in  original  -derivation  the  fante^  and  aft 
.   iahen  promifcuoujly  to  be  the  fame  in  common  ufe^  tho*  they  differ  ut 

found,  yet  there  is  no  variance ;  as  Piers  Griffith  brouAt  an  ^ 
audita  querela,  and  outlawry  was  pleaded  by  the  name  of  Peter 
Griffith,  and  allowed.    G.  faift.  (J.  B.  177.  cap.  17. 

3.  It  does  not  follow  that  what  will  be  fufficient  to  amouat  to 
a  defcripito  perfonaj  to  enable  a  man  to  take  by  will  be  fufficient 
for  him  to  fue  by.  Per  Eyre  and  Powis  junior,  J.  10  Mod.  208. 
Hill.  1 2  Ann.  B.  R.  in  Cafe  of  Cambridge  Univcrfity  v.  Archf» 
biihop  of  York.^Als.  Vavafor  v.  Crofts. 


^^^  (C)  PUadings. 

acr  tot. 

I.  A  SSISE  againjl  Julian^  the  defendant  pleaded  a  feeffmfi 
-^^  by  deed  by  the  ancejlor  to  the  defendant  by  name  of  Gyliani 
and  it  was  held  that  he  ought  to  plead  by  the  name  contasmdia 
the  deed ;  for  Julian  and  Gylian  is  not  one  and  the  fame  name. 
Quere.   Br.  Mifnofmer,  pi.  44.  cites  26.  Aif.  16. 

2.  Note  per  Kirton,  that  if  a^w«  betaken  againfi  W.  T.  he 
cannot  fay  that  his  name  is  R.  ST.  Judgment  of  the  writ  5  for  it 
eannot  be  intended  the  fame  perfon ;  and  judgment  given  againft 
W.  T.  fliall  not  bind  R.  T,  Br.  Mifnolkner,  pi.  li.  cittt 
40  E. J.  3. 

3.  Trefpafs  againfi  J.  T.  prior  of  N.  and  one  came  in  proper 
perfon  J  and f aid  that  he  is  prior  ofN.  and  that  his  name  is  3".  D»  and 

not  J.  T.  Judgment  of  the  writ,  and  the  plaintiff faid  that  J.  T- 
.  woj"  abbot  the  day  of  the  lurit  purcbafedj  &  non  allocatur,  fvithsut 
faying  J  and  yet  is  \  and  the  other  that  he  is  not  abbot,  Priftj 

and  if  he  was  abbot  the  day  of  the  writ^  and  depofed  after^  this  ought 

to  hcjhewn  ex  parte  querentis.     Per  Newton,  Ch.  J.    Br.  Mii- 

nofmer,  pi.  35:  cites  22  H.  6.  45. 
And  yet  the      ^,  Scirc  facias  againfi  R,  and  Anne  hisfeme^  and  he  and  bis  feme 
^//«2  for     ^^^^^  ^^  proper  perfon,  and  faid  that  you  have  here  R.  i.  and  Agtus 
%^fi!f  aifo,  his  feme^  in  proper  perfon^  which  Agnes  was  warned  by  name  if 
and  lo  he     AnnCy  and  is  named  Anne  in  the fcirefacias^  and  demanded  judgment 


of  the  writ :  for  her  name  is  Agnes  and  not  Anne,  and  it  is  i 

jl%tba1  Af  R^^  P^^^  ^y  *^^"^  ^°^  ^^  feme,  and  if  it  be  found  it  goes-to  all. 
hldtJtbing  Br.  Mifnofmer,  pi.  8.  cites  33  H.  6.  22. 

in  the  land 

iiv/  im  right  of  Agnet  bis  tc//ip  ^ubt  It  now  a/Ive  not  umwud  im  tbt  fvrit,  Judgltellt«f  ihc  uril*  m^ 

a|Oodplca  per  Cur,  ^uodnota.  good  cafe.  Ibid. 

5.  In  Qua.  Imp.  for  the  church  of  Taunton^  defendant  pleaded 
a  nne  of  livertaunton ;  per  Frowike  Ch.  J.  defendant  need  not 
aver  them  to  be  all  one,  unlefs  the  names  in  the  fine  and  in  the 
adbion  were  clear  contrary*    Kelw.  40.  b.  P.  18  H.  7*  pl«  i* 

6.  Debt  againfi  J.  S.  executor  of  the  teftament  of  J.  N.  ^ai 
upon  the  capias  foe  drfendantcame  in  gratis ^zxiAfaid^  that  where  hek 
named  J.  5,  ^^fV  neime  is  R.  5.  Per  Edgar  he  {bill  not  have  the  pkai 

for  J«  S,  and  R.  &•  cannot  be  intended  one  s|nd  tbc  lame  pcnb% 

and 
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tnd  the  flieriff  cannot  take  the  one  for  the  other,  and  fo  nd 
damage  to  him.  But  Frowike  and  Vavifor  contra,  and  that  he 
may  have  the  plea  for  the  mifchief  of  Outlawry,  and  there  is 
p^fiB  a)twfance  here  that  he  is  the  fame  per/on^  becaufe  he  is 
named  executor  of  J.  JV.  Quaere,  B.  Mifnofmer,  pi.  40,  cites 
21  H.  7.  8 

7.  Obligation  by  John  Cozen j  and  the  acquit;tance  is  John 
Couftty  it  is  not  good,  without  averment  that  he  is  known  by  tlie 
one  name  and  the  other.  And.  212.  in  Cafe  of  Mariot  v. 
Mafcall. 

8.  Debt ;  and  counts  quod  cum  pradi^^V  Jacobus  per  nomen  Jo^ 
hannis  Win  low  fuch  a  day  and  year,  per  quoddam  fcriptum  fuum 
obligatorium  conceflit  &c.  Defendant  demanded  oyer  &c.  by 
which  it  appeared  that  defendant,  by  the  name  of  John  Win- 
\gw  fecit  fcriptum  &c.  And  the  condition  was,  if  James  Winlow 
paid  &c.  Whereupon  defendant  demurred  &c.  and  per  tot.  Cur. 
the  aSion  lay  not,  for  John  cannot  be  James.  Cro.  E.  897. 
Field  V.  James  Winlow,  als.  dift'  John  Winlow. 

9.  If  the  plea  be  of  an  acrCy  and  the  deed  of  a  manor ^  it  is^^well  ; 
for  the  acre  may  be  parcel  of  the  manor.    Jenk.  170.  pi.  33. 

10.  Th?  fafe  method  of  pleading,  where  there  is  a  variance 

between  the  plea  and  the  deedy  is  to  plead  that  the  land  in  the 

plaint  was  convey'd  by  the  name  exprefled  in  the  deed.     And  fo 

in  all  cafes  where  there  is  no  repugnancy  between  the  deed  and  the 

p/ea ;  uniefs  in  a  cafe  which  cannot  ftand  with  law.    Jcnk.  170. 

Pl-  33- 

!»•  Aflumpfit  againft  Jermin,     Defendant  pleads  his  name  The  plearf- 

is  Jermyy  abfque  hoc,  that  it  is  Jermin.     Per  Cur.  it  is  a  ma-  ^"f  ^*^^,^"'* 

terial  variance,  but  cured  by  defendant's  appearance ;  but  dc-  ^w/^w 

fendant  ought  to  plead  quod  Jermy^  qui  implacitatus  efi  per  nomen  J<^»  Grr» 


hrmin^  dicit^  that  his  n;:me  is  Jcrmy.     So  judgment  was,  quod  ^^^  ^^''*^ 
lefp.  oufter.  Cumb.188.  Hill.  3  W.  &  M,  Tallent  v.  Jermy.       ^'dejvmill 

9cz,^didu 
that  bii  name  is  Gfrmy,  &  nan  Gtrmyn  ^rput  &c,    Carth.  207.  Tallint  v.  Germyii. 

r 

12.  The  defendant  pleads,  that  he  was  baptized  by  the  name 
'  of  Micha-y  and   not  Michael  \  the    plaintiff  replies,  that  he  is 

known  as  well  by  the  name  of  Michael  as  Micha.  The  defen- 
dant demurs,  becaufe  he  ought  to  have  traverfed  that  he  was 
bapti'zedy  and  not  tlvat  he  was  known  by  one  name  and  the 
other  5  for  a  man  cannot  have  two  chrillian  names.  And  judg- 
-ment  was  given  fcr  the  defendant.  L.  P.  R.  5.  cites  Pafch. 
7  W.  regis. 

13.  The  declaration  mud  be  of  the  name  in  the  obligation  with  S.  "P.   id- 
an  alifs  of  the  real  name\  for  the  declaration,  as  it  is  faid,  muft  ^^f^^^:^' 
(hew  the  caufe  of  complaint,  as  it  is;  therefore  it  mull  in  all  i©  jac." 
tUngs  follow  the  obligation,  and  the  intent  of  the  alias  is  only  Saxcy  v. 
to  jbe<iu  he  has  been  differently  called  from  the  name  in  the  obli-  l^g^^^^''"- 
gation  ;  and  therefore  J  if  a  man  oblige  himfelf  by  the  name  of  279.   fc. 

J.  S.  efq;  and  afterwards  he  is  made  a  knight|  the  plaintiff  can-  pi-  9-  Hick. 
Vol.  XV.  LI  not  "''"  '• 


4^91^  gpcmofmer. 


Shotbolt—  not  declare  againft  J.  S.  knight,  alias  J*  S.cfq;  G.Hift.C.B.17^ 

Where  one 

ismifnamcd   ^^P*  W' 

in  a  hotiii, 

fhe  tvr//  mufV  be  brought  againft  him  by  ihtfame  name  as  in  the  bond.     R.  S.  L.  7*    Cita  Djtf 

279. J  Bulf.  216.  per  Yclvcrion  J.  in  Cafe  of  Sazcy  v.  Whempfon. 


L  410  3  (C.  2)  Pleadings,     In  what  Cafes  it  is  a  good  Plea. 


I.    A    Man  may  plead  mifnofmer  of  his  name  of  baptijm  in  every 
'^^  cafe  except  in  cafe  of  felony  \  for  in  felony  he  fliall  anfwcr  to 


At  common 
law.  If  a 

indiaed  by  the  felony ;  per  Rolfe ;  quod  non  negatur.  Br.  Mifnofmer, 
a  nurong     p],  6.  cites  -x  H.  6.  ^^.  and  26. 

name^  yet  he  (ball  not  plead  mirnof.'ner  to  the  felony;  for  the  indlBment  h  fworn  mgainfi  tht  f«nj 
frefenty  and  appearing  to  'heir  view,  and  fo  no  injury  by  the  mifnofmer,  as  mi^ht  be  where  tlie 
party  appears  by  attorney;  and  felons  generally  go  by  iio  ccrtiin  name,  and  have  no  fixed  habiu* 
tion;  and  therefore  this  is  altered  by, the  ftatuie  of  Additions.     G.  HilL  C.  B.  175.  cap.  17. 

The  plea  of  mifnofmer  was  allowed  in  abatement  to  an  indiffment  of  mitraer,    Carth.  297;  HiU. 
5  W.  &  M.  the  Lord 'Banbury's  Calc. 

But  in  ap^       t^.  If  thd  inquefi  he  taken  upon  mifnofmer  of  the  party  who  is  in- 

p[ead^*in?f/  ^'^^^>  ^^^  fi^^  '^  >  "P^^  ^^^h  manner  of  verdia  the  party  (hall 
nofmer,  and  not  have  confpiracy;  quaere  of  this  mifnofmer;  for  it  is  faid 
thiibyRoif,  j  jf.  6.  26.  that  he  fliall  not  plead  mifnofmer,  but  not  guilty, 
©r^ffiS!  ^"^  ^^  inqueft  (hall  inquire  if  he  be  the  fame  perfon  or  not. 
Ibid,         '  Br.  Confpiracy,  pi.  1.  cites  33  H.  6.  [i]  and  34  H.  6.  9. 

3    It  Ihall  not  be  a  plea  where  the  aBion  is  founded  upon  Jpe» 

cialty  J  contra  where  it  is  upon  matter  in  faSm     Br,  Mifnoiincr, 

pi.  57. 

(C.  3)  Pleadings.     By  whom. 

I.  A  Sfife  agaitifl  Ifahel ;  it  was  taken  a  good  plea,  that^  hai  ff 
^^  name  Elizabith  and  not  Ijtibely  judgment  of  the  writ;  but  it 
is  doubted,  whether  a  bniuff  i\r.2\\  plead  fuch  plea  in  aifize,  oroU 
tcrney\  but  the  party  himfeif  in  perfon  may  clearly.  Br.  Mif- 
nofmer, pi  43  cites  20  AfT.  61. 
S.  P.  Br.  2.  Trcfpafs  againft  J.  S.  and  ji,  it  is  a  good  p/ea  for  ji»  ti  frj 

Mifnofmer,  fj^^tpe  is  the  feme  of  J  S.  net  named  feme  \  judgment  of  the  writ. 
S.'  c/  ^But  Br.  Brief,  pi.  56.  cites  42  E.  3.  23. 

].  S.  fiiall  not  have  fuch  plea. 


S.  P.  tho' 


pi 

Finch^."^**    P^riyhimfelf     Br.  Brief,  pi.  5^.  cites  42  E.' 3.  23. 

Cafe.- 


\  olive  act  mimed  in  the  wri:|  judt,meot  of  the  writ.    Ibid, — Or  in  fr^cife  ^uod  n^iil  €g*t»F 
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twot  and  the  one  U  mtfnamtdy  the  other  cannot  plead  mifnoriAer  of  him,  but  fneyfay^  that  be  boUs 
jnKtIj  with  ene/acb  Sec.  of  the  gift  of  A.  B.  not  named  in  the  writ  &c.  Judgment  of  the  writ  &c» 
Ibid. 

•  S,  P.  Br.  Mifnofmer,  pi.  13.  cites  S.  C— -S.  P.  Rr.  Affife,  pi.  3*6.  cites  I9  Aff.  70. — S.  P» 
Br.  Trefpafs,  pi.  37.  cites  3  5  H.  6.  50,  51^  Br.  Mifnofmer,  pi.  10  cites  S.  G.- S  P.^Br.  Mif- 
nofmer, pi,  63.  cites  29  Aff.  7c.  and  20  H.  6.  :o. Lutw.  3^>.  Mich.  9  W.  3.  C.  B.   Shovel  v. 

£v«jice. — If  two  are  join'd  in  a  writ,  the  one  (hall  not  plead  mifnofmer  ot  the  other.  6  Rep.  64.  b. 
cites  14  H.  6.  3.  b.  and  fays  the  reafon  is,  that  mlfnofmers  arc  not  favoured  in  law  to  have  ad/an- 
taget  uken  of  then,'  in  deteftation  of  nice  and  dilatory  etceptions. 

4.  Debt  againfl  J,  H.  of  D.  the  defendant  faid  by  attorney^  that  Attwney 
there  is  £).  in  H.  and  D,  in  F.  and  none  witiout  addition.     And  JjJ*^  JPj^*  J* 
per  Chaunt.  attorney  may  well  plead  this  ;  for  //  is  not  parcel  of  iriarges  the 
the  name  of  his  mafler\  by  which  the  other  y^/W,  that  there  is  a  vill  f^'"'  'f  ^^* 
of  D.  in  the  fame  county  without  addition^  Prifl  j  and  the  other  L   4^ '    3 
c  contra,  Br.  Mifnofmer,  pL  76.  cites  10  H.  6.  26.  f^-^'":  *"? 

'  *      '  is  not  coil* 

trary  to  his' warrant.  Br.  Mifnofmer,  pi.  62.  cites  aH.  6.  xo.  ix, 

5.  Debt  againfl  a  feme ;  at  the  exigent^  fhe  rendered  hcrfelf,  and 
the  fberiff  returned  quod  reddidit  fe  \  and  upon  this  fhe  came,  and 
faid,  Y^ou  have  here  J,  who  was  the  feme  of  R,  F.  who  is  f tied  by 
the  name  of  y,  who  was  the  feme  off  F.  and  faid,  that  her  baron 
had  to  name  R.  and  not  J.  Judgment  of  the  writ ;  and  admitted 
a  good  plea,  tho'  flie  herfelf  anfwered  j  for  it  was  agreed,  that 

fevered  'who  come  at  the  capias ^  or  at  the  pone  gratis y  may  plead  ffiif 
nofmer  \  quod  nota  ;  and  fo  fee  that  fhe  pleaded  mifnofmer  of 
another  perfon,  viz.  of  her  baron.  But  it  feems  now,  that  this  is 
as  parcel  of  her  name.    Br.  Mifnofmer,  pi.  29.  cites  19  H.  6.  43. 

6.  The  baron  may  plead  mifnofmer  of  his  feme  to  tJie  writ ;  ^*  »«  tref- 
contrary  of  other  perfons.     Br.  Brief,  pi.  426.  cites  P.  5  H.  j^^"//^ 

"•   22.  blajtme^  be 

appear 'd,  \ 
andy^/V,  that  the  femr^s  fame  tt'at  E.  and  n^  M.  Judgment  of  the  writ;  and  a  good  plea,  per 
Bingham  ;  quod  I'.ullus  negavit.  Br.  Miff.ormer,  pi  3-,.  ^ites  22  H.  6.  45.— Ao  in  aflife  againft 
A.  and  Alargery  kix  ftme^  v-ho  faid  that  M.irgn'^  tvus  dead  If/ore  tbr ivrit  %uai  purcbafed,  and 
his  now  feme  is  nimed  Margaret  ;  judgment  of  the  writ,  and  the  writ  abated,  fir.  Milnofmer^ 
pi.  45.  cites  30  Aff.  19. — But  it  (hould  be  33  All.  (16,) 

0 

7.  Debt  by  AL  Bnffy  where  her  name  was  Al,  Coff^  and  the  f»  »f  «  "»» 
defendant  would  have    pleaded  mifnofmer  by   his  attorney  by  Jj^^^ff^^^f- 

fpeciai  'warrant  againft  Al.  Co(F,  who  brought  writ  by  name  of  mer  impar^ 
AU  BafF,  and  it 'was  admitted  that  he  cannot  plead  it  by  attor-  ^«»  *i«  can- 
ney  ;  and  the  warrant  was  not  admitted  j  for  he  was  a  flrangcr.  "^^^"^o"Yn 
Br.  Mifnofmer,  pi.  51.  cites  5  E.  4.  108.  proper  per- 

fen,  come 
afteft  And  plead  mifnofmer,  nor  other  thing  contra  to  tbe  warrant  of  attorney,  Br.  Mifnofmer, 
pi.  72. — But  it  is  faid  that  where  y.  *V.  is  infUa.'rd by  name  of  tV.  S.  the  atiot^ey  by  ffecial ^uatm 
rani  may  plead  mifnofmer,  in  fuch  form.  riz.  ^.  6'.  'wbo  it  here  impleaded  by  name  of  tV.  S.  pofuit 
t^ofteo  Sec.  And  fo  fee  M  ifnofmer  pleaded  in  name  of  baptifm ;  quaere  thereof ;  for  it  is  but  a  note, 
^r.  Mifnofiner,  pi.  55.  citev  8  £.  4.  9. 

8-  Appeal  or  trefpafs  againjl  feveraly  the  one  cannot  plead  mi/^ 
nofmer  of  the  other ^  but  he  may  plead  the  death  of  his  companion, 
cr  that  there  is  no  fuch  in  rerum  natura  \  for  the  one  proves  that 
the  writ  fhall  abate,  and  the  other  proves  that  the  writ  was  never 
£Ood.   Br.  Mifnofmer,  pi.  59.  cites  21  £.  4.  70,  71. 

L  1  2  (C.  4) 
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(lX)"^  (C  4)  *  Pleadings.    Jt  what  time. 

1.  TN  praecipe  quod  reddat  at  the  Grand  Cape  againft  W,  N.k 
^  may  come  zn^fay  that  his  land  is  fcifed  into  the  hands  of 
the  King,  and  that  his  name  is  R.  and  not  W,     Br.  MifnoGsery 
pi.  35.  cites  22  H.  6.  45.  per  Newton. 

2.  In  debt  againjl  J.  Wrybolt  he  was  returned  nihil  t^n  the 
original^  £5*  non  efl  inventus  upon  the  capias y  and  appeared  and 
pleaded  gratis  mifnofmer  Wrykbolt  for  Wrybolt ;  and  by  fomc  he 
{hall  have  the  plea  gratis  as  here  to  avoid  vexation ;  but  by  the 
beft  opinion  if  he  comes  by  procefs  ferved,  or  in  loardf  he  ihail 
have  the  plea,  but  not  nvben  he  comes  gratis ;  for  he  is  at  no  -pTCp 
judice;  bccaufe  if  the  (herifF/akes  him  or  his  goods,  he  fliall 
have  trefpafs,  oxfalfe  imprifonment  \  for  he  is  not  the  fame  pcr- 
fon.     Br.  Mifnofmer,  pi.  54.  cites  3  £.4.  15. 

3.  If  exigent  be  awarded  againjl  R,  P,  and  he  renders  Hmfiif  to 
the  fheriff,  he  Jhail  not  plead  that  he  is  W.  P.  and  mt  R.  P- 
for  he  came  in  without  garniihment ;  but  if  a  man  comes  bj 
capias,  or  di(lrefs,orby,fummohs  of  his  land,  he  (hall  plead  mil* 
nofmer,  for  the  trouble  which  he  has  of  his  perfon,  goods  or 
lands.     Br.  Mifnofmer,  pi.  56.  cites  8  £.  4.  18.  per  Littleton. 

[  412  *]  4.  If  a  corporation  be  impleaded  by  another  name  than  their 
S.  P.  Br.  foundation  is,  and  one  appears  for  them  as  attorney  and  imporliSf 
pi^  66^  du'$  ^'^^y  cannot  plead  mifnofmer  after  j  per  tot.  Cur.  Br.  Eftoppcl, 
s.  c. pi.  93.  cites  15  H.  7.  14. 

So  of  other 

perfons.  Ibid,  pi,  71. — ^Note,  that  in  debt  againft  J.  -trhrvf  the  church  of  Si,  Fetrr  sfCYtm- 
farted  by  attorney,  and  at  the  day  came  and  fUadcd  that  it  h  founded  ty  tb>  name  of  ^ior  of  the 
church  of  St.  Peter  and  Paul  of  D.  Judgment  of  the  writ;  and  becaufc  he  had  imjMirled  by  attorney 
before,  therefore  was  oufted  of  the  plea,  per  Cur.  for  this  is  all  but  one  name.  Br.  Mifacfsrr, 
pl.  9.  cites  35  H.  6.  5. — So  where  he  imparla  by  the  name  of  the  prior  of  St.  Peter  and  Paah  he 

Jbali  not  fay  that  be  is  prior  of  St.  Peter  only  ;  for  it  is  all  one.    Ibid For  xvheu  he  jfirmi  hii 

namey  he  cannot  plead  mifnofmer  after.  Ibid. And  it  is  n>t  like  where  a  utam  is  named  of  D.  aui 

imparles,  and  after  comes  and  fayi,  that  there  is  Over  D.  and  Selher  D.  and  none  ^uitbwnt  ad£» 
lion  :  for  tbisjtands  wth,  and  is  only  addition,  and  no  part  of  his  name.     Ibid. 

5.  Motion  to  fet  a  fide  a  judgment  irregularly  entered  up,  aod 
to  fet  afide  the  execution  thereon.  Charles  Earl  of  Banbury 
gave  a  warrant  of  attorney  to  enter  up  Judgment  by^that  name,  but 
the  plaintiff  entered  it  up  by  the  name  of  Charles  Knawles  J^  it 
appeared  that  the  bond  was  by  the  name  of  Charles  Earl  of  A»- 
hury  &c.  llie  Court  fet  it  afide,  but  faid,  if  a  nobleman  will  ad- 
mit himfclf  to  have  a  wrong  name,  fo  that  it  cannot  appear  to 
the  Court  that  he  is  a  peer,  he  fhall  not  after  fay  he  is  a  peer» 
and  fo  to  alter  the  nature  of  the  execution.  1 1  Mod.  94.  Midi* 
5  Ann.  in  B.  R.  Ld.  Banbury's  Cafe. 


(C5; 
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(C*  5)  Pleadings,     Epppel  in  what  Cafes.         (o;f ^'^ 

l.pUrchafe  of  charter  of  pardon,  where  a  man  is  mifnamed 
'  "^  and  outlawed  of  it,  (hall  not  conclude  him  to  plead  mif^ 
nofmer ;  for  he  cannot  otherwife  purcbafe  the  pardon  but  ac- 
cording to  the  name  in  the  record  \  quod  nota.  fir.  Mifnof- 
mer,  pi.  31.  cites  18  R.  2. 

%,^oan  T.  brought  appeal  of  death  againft  B.  by  name  of  Cy^ 
city  97  and  after  that  the  defendant  had  imparled^Jbe  came  and  faid 
that  her  name  was  C.  and  prayed  &c.  by  which  the  defendant 
went  without  day  5  quxre  if  flie  (hall  have  other  fult  by  name  ofC* 
It  feems  that  (he  may.    Br.  Mifnofmer,  pi.  23.  cites  9  H-  5.  i. 

3.  Where  I  bring  an  a£^ion  agqinji  another  by  name  J.  D*  and  ^''f  •PtM'^ 
the  defendant  admits  this  name^  and  I  •  recover  where  my  name  in  ^^  ^  ** 
faEl  is  W»  D,  the  defendant Jball  ejiop  me  in  another  a&ion  by  name  not  fo  cftop 

of  W.  D.   to  fay  that  my  name  is  other  than  J.  D.    Br.  Mifnof-  «« ;  l**^* 
mer,  pi.  78.  cites  30  H.  6.  2.  pe» Fortefcue.  ifT^D^'bo 

impleaded 
tf  he  (hall  fay  that  he  is  W.  D.     It  feems  that  he  (hall  not  |  for  he  is  not  this  perfon*    Ibid.  « 

*  Orlg,  (record';. 

4.  Where  aftion  is  brought  againji  J,  H.  where  his  name  is  But  contrs 
R.  H.  and  he  appears  and  pleads  andfttffers  it^  this  fliall  be  ejloppel  ^^h^^ 
betivien  them  in  all  other  actions  after*     Br.  Mifnofmer,  pi.  7.  ftrangen. 
cites  33  H.  6.  7.  19.  50.  Ibid.— ^jf£ 

mp9n    recOm 
^fry  againji  bim  iy  default  hy  fmcb  name^  there  it  (hall  not  be  eftoppel  to  him ;  for  it  cannot  be  in- 
leaded  the  fame  perfon ;  note  a  diverficy.     ibid. 

5.  If  a  man  recovers  debt  in  a  bafe  Court  by  name  of  J,  Hajlingy  *«/  whcr« 
where  his  name  ij  J.  Hafiingesy  yet  it  is  good,  and  he  n^ayt)ring  ^^*^'^^*^« 
action   at  the  common  law  of   the    debt   recovered,  and  he  mtrinCourt 
may  aver  that  he  is  the  fame  pcrfon.    Br.  Mifnofmer,  pi.  68.  *>/  ^^ord 
cites  9  E.  4.  41,  42.  per  Littleton,  Fairfax,  Chocke,  Necdham,  ^-^^[^^  ^\ 
and  Jenney.  cafe  he  maf 

fay  that  he 
by  name  ice.  recovered  in  the  bafe  Court;  but  upon  recovery  in  the  Court  of  record  he  cannot  vary 
from  the  name  which  is  contained  in  the  record  j  nota.    Ibid. 

6.  In  ajfumpftt  againft  B.  plaintiff //^f/o^r^rf,  that  in  conftderation  [    413    ] 
he  would  be  bail  for  him  in  a  plaint  of  debt  commenced  by  Adderby  C*  Hi(t.  of 
againfl  JB.  in  London,  hepromifedtojave  him  harmlefsy  and  fhews  ^^^'  }^^\ 
that  execution  was  awarded  again/l  the  plaintiff  and  he  was  forced  s.  c.  and 
to  pay  the  money,  the  jury  K)und  the  promife,  but  likewife  a<id«  this 

found  that  thefrft  aBion  was  conceived  and  entered  by  the  name  ^'^^^^ 
of  Adderbyy  and  the  bail  put  in  by  that  name,  but  that  the  de-  verdidt  has 
claration  was  by  the  name  of  Adderley^  and  the  whole  proceed*  no  credit 
ings  after  were  in  that  name.     Adjudged,  that  the  plaintiff  nil  ^^^  '  ^ 
capiat  per  breve ;  for  the  fpecial  matter  proves,  that  the  plaintiff  that'^erc* 
4ud  no  caufe  of  a£tion  notwithflanding  the  finding  the  afliunpfit;  fore  it  can« 

L  1  3  iox^  «^»- 
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ciic  the       for  he  was  not  damnified  by  reafon  of  the  bail  at  the  fuit  of 

?hit  ap"p«r.  (^^^^h)  ^^^  ^'^"^^  ^^^  affumpfit  was  made,  but  iht  taking  the 
ed  between  p/aintijf  was  toriioujly  done^  he  not  being  bail  for  ( Addcrley)  nor 
the  records,  was  the  defendant's  promife  on  account  of  fuch  bail.  Mo.  407. 
Cro'^E.      Trin.  37  Eliz.    Adderby  v.  Boothby* 

458.  (bis) 

PoTch.  3S  Eliz.  bj  name  of  Frampfon  v.  DeUmere. 

7.  If  a  man  is  impleaded  by  his  wrong  name,  and  upon  4c 
plea  in  bar  pleaded,  judgment  is  given  for  the  defendant ;  if  he  be 
afterwards  impleaded  by  his  right  name,  he  may  plead  in  bar  the 
former  judgment,  and  aver  that  he  is  un^  ^  eai  ptrfona  s  for  no 
man  ought  to  be  forced  to  take  advantage  of  the  mifhofmcr. 
G.  Hifl.  C.  B.  176.  cap.  17. 

8  In  grants  and  obligations,  the  miftake  of  the  fumame  ionk 
not  vitiate  *,  becaufe  there  is  no  repugnancy  that  a  perfon  ihouid 
have  two  furnames ;  fo  that  he  may  be  impleaded' by  the  name 
in  the  deed,  and  his  real  name  brought  in  by  an  alias,  and  then 
the  name  in  the  deed  he  cannot«deny,  becaufe  he  is  eftopped  to 
fay  any  thing  contrary  to  his  deed ;  for  that  is  what  they  call  an 
ahfurdity  to  deny  that  which  the  party  himfelf  has  formerly  admitted; 
and  he  cannot  with  fuccefs  deny  his  real  name,  as  an  obligation 
of  John  Gate  where  his  name  is  Gape  is  good.  G.  Hift.  C.  B. 
178,  179.  cap.  17. 

(C.   6)  j^batement  of  Writ  by   what  Mifnofmcr. 

Names  of  Baptifm. 

And'xti^mt  I.  A  SSISE  againj  I/ahlU.  it  was  taken  as  a  good  plea  that 
mirt^d  thtt  J^^  *^^  ^^  ^^^^  Elizabeth  and  not  Ifabel :  judgment  of  the 

it  18  a  good  writ,  and  becaufe  it  was  tejiified  by  feveral^  therelgre  tlic  writ  was 
pica,  that  abated  for  this  caufe  upon  nient  dedirc  of  it  j  quod  nota.  Br. 
^uZfffls    Mifnofmer,  pi.  43.  cites  20  Afl'.  6u 

.  named  J.  in  the  aflUe,  his  name  is  R.    Ibid,  cites  2S  AIT.  36.. 

2.  Scire  facias  againft  three.    One  came  and  faid  that  where 
^   he  is  named  John  P.  liis  naf?je  is  Henry  and  not  John,  and  that  he 

has  nothing  but  jointly  witli  W.  P.  not  named,  judgment  of  the 
writ  i  and  the  plaintiff  confefTcd  it  and  the  writ  abated,  and  fo 
fee '  Mifnofmer  of  name  of  baptifm.  Br.  MiCnofmer,  pi.  17- 
cites  47  E.  J.  14. 

3.  In  q/^Je  by  Cicily  D,  againft  two,  the  one  pleaded  a  relcafc 
of  the  plaintiff  in  bar,  and  the  other  pleaded  that  her  niane  is 
Julian  and  not  Cicily j  and  if  &c.  that  his  anceftor  died  fcifcd, 
and  he  is  in  by  defcent ;  and  all  fuffered  ;  quod  nota  mifnofmer 
in  proper  perfon.  Br.  Mifnofmer,  pi.  20.  cites  1 1  H.  4.  26,  2;. 

4.  I'he  abbot  of  B^  was  indited  by  name  of  J,  abbot  of  B*ti 
diverfe  trefpaffes,  and  came  to  the  bar^  and  was  arraign'd,  and 

p':d  that  he  had  to  name  Roger  and  f$0i  John^  and  the  bi^  ^ 

2  XtfMb« 
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lAttdon  ujiljud  ii\  by  which  the  King's  attorney  would  not  fur- 
ther maintain  for  the  King  j  by  which  •  he  went  without  day 
without  inquiry  of  the  trefpafs.  Br.  Mifnofmer,  pi.  21.  cites 
II  H.  4.  41. 

5.  It  feems  that  a  man  cannot  pkad  mifnofmer  in  his  name  of 
iaptlfm^  but  in  his  fumame  ;  for  he  may  be  known  by  2furnames  ; 
but  only  by  one  name  of  baptifm.    Br.  Mifnofmer,  pi.  2.  cites 
2  H.  6.  5. 

d.  A  bond  was  entered  into  by  the  name  of  John^  but  in  the  If  tht  chrif* 
condition  for.  payment  he  was  named  Robert ^  andfo  wcu  the  name  "*"  »;^"»« 
fuhfcrib^dy  and  Robert  was.  in  truth  his  real  name.     Per  Cur.  A^^^^J^ 
There  is  a  great  ditFerencc  between  the  cafe  of  a  corporation  and  this  is,  re- 
this  cafe,  quia  con  flat  dc  pcrfona,  and  judgment  was  given  for  g«i«riy»  Z'- 
the  plaintiff.  Vid.  Lutw-  894.  and  Comb.  40.  Mich.  2  Jac.  B.  R.  I^g^nXu. 
Iftead  V.  Clarke. — But  this  judgment  was  afterwards  reverfed  mcnis,  not 
per  tot.  Cut.  in  the  Exchequer  Chamber.  Lutw.  895.  b.  Clark  only  ',«  ^*- 
V.  IsTEAD.   And  fays  the  following  Cafes,  which  are  ftrong  and  btt'^^ra'?/ 
dired  to  the  purpofe,  were  cited  in  maintenance  of  the  reverfal,  and  obUga* 
▼iz.  D,  279.  b.  Shotbolt's  Cafe.    Cro.  E.  897.  Field  v.  Win-  '««' j  aJi'o 
SLOW.  Mo.  897.  Panton  v.  Charles.  Ow.  48.  [the  Cafe  of  jS^^^eMufe 
one  Leusage.  Mich.  32  &  33  Eliz.]  Cro.  J.  558.  Watkins  v.  it'is  rcpug- 
Oliver.  Ibid.  640.    Maby  v.  Shepherd.    2  Brownl.  648.  Sir  nant  to  ih^  • 
Edw.  AQiley's  Cafe.  .tm.°/r<. 

ligion,  that 
there  (hould  be  two' chriflian  names;  for  that  allows  no  re-baptizIng ;  therefore  you  cannoc 
declare  againft  (he  party,  but  ^  that  name  in  the  obligation^  and  bring  in  bis  true  ntme  by  an 
alias  \  for  that  fuppofes  the  pombility  of  two  chrillian  names,  and  you  ennnot  declare  againlt  tli: 
party,  and  aver  that  be  made  the  deed  by  bis  wrong  name  ;  for  that  it  to  fet  up  an  averment  con- 
irary  to  the  deed\  and  there  ii  chat  fandion  allowed  to  every  folemn  contract,  thatit  cannot  be  fup- 
prelfed  but  by  a  thing  of  equal  validity  {  and  it' he  be  impleaded  by  the  name  in  the  deed,  he  may 
plead  that  he  is  another  perfon,  and  that 'tis  not  his  deed.  G.  Htft.  C.  B.  174,  175.  cap.  17.. — -^ 
And  therefore  \i  Edward  obliges  bimfelfby  the  name  of  Edmund^  it  will  [be  fatal ;]  but  tho'  a  pci  • 
fon  cannot  have  two  chriftian  names  at  one  and  the  fame  time,  yet  they  may,  according  to  the  inlh- 
tution  of  the  church,  receive  one  nttme  at  their  baptizing  to  make  double  names,  yet  it  doth  force  a  maa 
to  abide  by  the  name  given  him  by  hit  godfathers  when  he  comes  himfelf  to  make  profieffioa  of  re- 
ligion.   G.  Hift.  C.  B.  175.  cap.  17. 

7.  When  there  is  zfu^cient  expreffion  znd  Jpecification  of  parties, 
whatever  is  redundant  and  over  and  above  (like  all  other  furpluf- 
age),  though  miftaken,  cannot  hurt  and  deftroy  the  force  of  the 
grant,  according  to  the  rule  utile  per  inutile  non  vitiatur  ;  and 
therefore  a  grant  to  George  bi/hop  of  Norwich^  where  his  name  is 
John,  or  to  Henry  earl^  Pembroke^  where  his  name  is  Robert, 
or  to  Emmy  the  wife  of  J.  S.  where  her  name  is  Emelyn,  it  doth 
not  vitiate.  But  in  pleading  in  thefe  cafes,  the  Chriflian  name 
ought  to  be  Jhewn  \  for  the  death  of  the  individual  is  a  good 
plea  in  abatement,  which  often  falls  out  where  the  fame  omccy 
dignity,  or  relation,  continues  in  another.  G.  Hift.  C*  B« 
175,  176.  cap.  17. 
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(C.  7)  Pleadings.     Known  by  the  one  Nam  (M 

the  other. 

i.  p  NTR  r;  fuppofing  the  entry  to  be  by  W.  and  K.  bit 
^^  feme,  and  the  tenant  faid  thztjbe  had  to  name  J.  and  the 
demandant  faid  that  ihe  is  known  by  the  one  and  by  the  other  \  k 
non  allocatur,  but  was  compelled  to  maintain  that  fhe  had  to 
name  K.    Br.  Mifnofmer,  pi.  26.  cites  21  E.  3.  47,  48. 

2.  Affife*^  J.  W'tir  the  defendant  pleaded  mifnofmer,  that  tie 
name  of  the  plaintiff  is  J.  Wood,  znd  found  hj  the  aflife  that  he  is 
known  by  the  one  name  and  by  the  other,  and  fo  the  writ  good ; 
quod  mirum  ex  parte  querent.  For  the  plaintiff  fliall  not  fay  for 
plea,  that  he  himfelf  is  known  by  the  one  name  and  by  the 
other,  but  where  the  defendant  pleads  mifnofmer  of  himfelf, 
the  plaintiff  may  fay  that  the  defendant  is  known  by  the  one 
name  and  by  the  other ;  but  every  man  muft  take  precife  notice 
of  his  own  name,  as  appears  elfewhere.  Br.  Mifnofmer,  pi.  42. 
cites  22  Aff.  I. 

t  4*S  3  3-  Scire  facias  was  fued  againft  the  Prior  of  Saint  Johffsof 
Hierufalem  in  England  upon  a  recovery  in  waft  which  was  Prior 
of  the  Ho^ital  of  Saint  John  of  Jerufalem  in  England  ;  and  excep- 
tion taken  ;  per  1  horp  it  is  inown  by  the  one  name  and  the  otherp 
and  therefore  anfwer ;  quod  nota*  Br.  Mifnofmer,  pi.  15. 
44  E.  3. 16. 

4*  Scire  facias  againft,  W.  S.  who  faid  that  hLs  name  is  W.  C 
and  not  W.  S,  Judgment  of  the  writ,  and  this  in  proper  perfon; 
Markham  faid  known  by  the  one  and  by  the  other ;  Prift ;  and 
the  other  e  contra.    Br.  Mifnofmer,  pi.  28.  cites  19  H*  6.  2. 

Bta  where         5,  Trefpafs   by   the   Abbot  of  R.   the  defendant  faid  that  the 

^^nt  ii^s'  fa*^^dation  is  Abbot  of  St.  Peter  of  R.  and  not  Abbot  of  R.  only. 

Mifnofmer  of  judgment  of  the  writ,  and  the  other  e  contra.     Br.  Mifnofmer, 

bimfelf,\xn  pi.  fo.  citCS  I  E.  4.  6. 

a  good   plea 

for  the  plaintiffco  fay  that  he  is  known  by  the  one  and  by  tli?  other ;  for  a  man  muty  ie  ktmvm  iy  :« 

fiameit  ^^'^  y^^  ^^  has  not  but  one  name.    Ibid. — But  where  die  d^ff  ndaot  fieaJt  mifmrfmtr  im  ttt 

piaintifft  there,  known  by  the  one  and  by  the  other  is  no  good  plea  for  the  plaintifi;  for  he oa{faC 

to  take  cooufance  of  his  own  name ;  contra  of  (he  name  of  the.  defendant;  for  he  Is  another  perfoo. 

Ibid. 

'  6.  The  Mafter  of  Burton  Lazar  and  his  Confreres  pleaded, 
that  they  were  known,  impleaded,  and  ufed  to  implead,  as  well 
by  the  name  of  Moflcrand  Confreres  of  Burton  Saint  Laxar  ofje* 
rufalem  in  England  of  the  Order  of  Saint  Lazar,  as  by  the  namt 
of  Mafter  and  Confreres  of  the  HoJ^ital  of  Burton  Lazar  \  quod 
nota,  that  known  by  the  one  name  ai?d  tne  other  is  a  good  pka  \ 
but  it  feems  that  tliey  cannot  take  any  grant,  but  by  their  tnift 
proper  name.    Br.  Mifnofmer,  pi-  37*  Qites  9  £.  4.  ao. 

7^  In  debt  it  was  agreed  clearly  for  law,  diat  if  mifnofincrbc 
pleaded  in  a  prior  for  variance  of  the  name  of  the  corporatiottp  Ac 
other  may  fay  that  known  by  the  one  and  by  the  other,  fir.  BCA 
nofmer,  pi.  8c,  cites  f)5  H.  7.  i. 
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(C  8)  Pleadings.    JJ^Hjere  a  different  Per/on  of  thi 
farm  Namt  appears^  or  is  pleaded  to  be  fo. 

1. 1  T  IS  faid,  that  when  there  are  two  J.  ^s  ofene  and  the  fame  But  if  m 
vtUy  and  the  ofie  is  impleaded  and  not  named  elder  or  younger^  f^'^^y'  </ 
and  ie  who  is  impleaded  appears^  he  fliall  not  compel  the  plaintiff  nlfM^tp^ 
to  put  addition,  but  (hall  anfwer.     Br.  Additions,  pi.  47.  cites  pean^  he 

39H.  6.  46.  ihall  compel 

•^^  ^  "the   plain- 

tiff  to  put  addition  by  h\i  farmif^t  which  JLal/ if  e»tercd  in  the  rtll;  quod  nota  diverfity.  Ibid* 

2.  In  fclre  facias  againjl  me  another  of  the  fame  name  appears  y  the  ^^  <""  '^- 
plulntiffmayfay  that  he  is  not  the  fame  perfon^  and  the  other fball  not  ^^^'tU^dL 
have  traverfe  to  it,  for  he  has  advantage  thereof^  for  this  is  a  dif-  fendunt  but 
charge  to  me  in  this  adion  \  per  Danby  &c.    Br.  Mifnofmer,  ''  ?/*  '^ 
pi.  56.  cites  8  E.  4.  18.  ^Z'Z' 

*    plaintiff 
may  fay  that  there  are  two  of  the  fame  name,  and  his  Cuit  is  againft  the  other  and  not  againft  him 
who  appears,  and  .(;ive  addition,  and  procels  (hall  iiTue  againtt  the  party  with  addition;  quod  ootag 
per  Nioile  ].    l^t.  Additions*  pi.  U-  cites  33  H.  6.  53,  54, 

3.  But  per  Moyle,  if  I  bring  an  aftion  againfl  W.T>  taylor,  ButjjTt^iv* 
and  U^,  ^.  fmith  appears,  I  may  fay  that  he  who  appears  is  i^rtare^and 
W.  T.  fmith,  and  not  W.  T.  taylor.  Ibid.  '  be  %v6o  u 

notfued  ap^ 
pfartf  there  I  thall  fay,  that  W.  T.  taylor  who  appears  is  fon  of  N.  T.  and  the  other  againft  whoa 
>he  atUon  ic  brou^tis  W.  T.  fon  of  J.  T.  and fi  it  not  tbejuate  ptr/un.    Ibid. 


(C.  9)  Pleadings,     Of  the  Place  where,  C  4*^  3 

See  Abate* 


ment.* 


I.  T  N  pracipe  quod  rcddat  of  tenements  in  Hor/tgh  the  tenant  Addition- 

**•  pleaded  a  recovery  of  the  fame  tenements  in  Hoflrich  ;  and 
per  Thorp  it  is  a  good  plea  j  for  the  vill  may  be  known  by  the  one 
flame  and  the  other,    Br.  Mifnofmer,  pi.  74.  cites  39  E.  3. 

2.  In  debt  againjl  J.  H.  of  D,  the  defendant  faid  by  attorney, 
that  there  is  D  in  H.  and  D,  in  F,  and  none  ivithout  addition ;  and 
per  Chaunt,  attorney  may  well  plead  it\  for  it  is  not  parcel  of  the 
name  of  Bis  mafler  \  by  which  the  other  faid,  that  there  is  a  vill  of 
D,  in  the  fame  county  without  addition,  Prift  ;  and  the  other  e  con- 
tra.   Br.  Mifnofmer,  pi.  76.  cites  10  H.  6.  26. 

3.  Maintenance  againjl  f.  S.  of  P.  vrho  faid  that  he  was  never  S.  P.  B«, 
9fP,  nvithout  fhewing  of  what  vill  he  was,  and  a  good  plea;  and  ^"^"^"f/^ 
yet  exigent  does  not  lie  in  this  a£tion  ;  but  this  is  a  good  plea  of  s.  C. 
mifnofmer  by  the  common  law.     Br.  Mifnofmer,  pi.  6i.  citfts 

II  H«  6«  II.  ^ 

4.  In  replevin  of  a  taking  in  Sale  the  defendant  fliall  not  fay,  that  A  man  caiu 
the  place  is  named  Dale,  and  not  Sale ;  for  he  ihall  not  plead  "^f^ji^*^ 
i^ifnoihier  of  the  place,  a9  he  (hall  do  of  the  place  of  which  the  ^^thepiu^t. 

4  defendant 


^»\  Trt-  defendant  is  named  in  trcfpafs ;  hut  he  majfaj  in  rcplcyin  thaik 
Ac.  pi  ^86  ^^^^^i  ''^^^  ^^  another  placey  and  not  in  the  place  in  the  writ  Bi. 
cites  16       Mifnofmer,  pi.  86.  cites  16  H.  7.  5. 

H.  7.  7.  — 

S.  P.  unleCi  in  adioD  where  proccfs  of  outlawry  lies.   Br.  Mifnofmery  pi.  64.  cities  8  H.  6.  9^ 

5«  Ajffife  [of  lands]  in  Middlefex  was  brought  in  C.  B.  and  the 
njjrit  was  de  libera  tenemento  in  C,  and  the  piaint  was  of  a  mefuap^ 
100  acres  of  landj  10  acres  of  meadow^  30  of  pafturey  and  \oJ 
woody  with  the  appurtenances  &c.  And  it  was  pleaded^  that  m 
tenements  isfc.  were  in  /f.  and  not  in  C.  Judgment  of  the  writ ;  and 
if  &c.  nul  tort  &c.  Quaere  if  he  need  to  fay^  and  not  in  C.  in  as 
much  as  the  writ  is  only  fuppofal,  viz.  de  libero  tenemeoto. 
D.  78.  pi.  43.  Mich.  6  E.  6.  Charleton  v.  Saunders  &  al. 

6.  In  trefpafs  in  Holdernefs  apud  W.  the  defendant  (in  rcfpcft 
of  fome  mifnofmer)  pleaded  that  there  was  no  fuch  villj  bamUt^ 
nor  lieu  conus  tffc.  The  plaintiff  replied,  Prifl,  that  there  is,  vnth^ 

.  wtjhewing  in  certain,  either  that  it  is  a  vill,  hamlet,  or  lieu  conuSf 
and  this  in  deteftation  of  nice  and  dilatory  exceptions.  6  Rep. 
64.  b.  65.  a.  in  Sir  Moyle  Finch's  Cafe. 

7.  If  the  plea  be  of  the  manor  of  D,  and  the  deed  is  of  the  nutmr 
of  S.  this  is  a  material  variance ;  for  the  manor  of  S.  cannot  be 
underftood  to  be  parcel  of  the  manor  of  D.  no^  to  be  the  manor 
of  D.    Jenk.  170.  pi.  33, 


(C.  I  o)  Replication  and  Rejoinder. 

I.  T  F  A*  gives  bond  by  nam^  of  B.  and  he  is  afterwards  fued  by 
"■'  the  name  of  B.  he  may  plead  mifnofiner,  and  the  plaindff 
.  may  plead  mifnofmer,  and  the  other  may  reply,  that  he  made 
the  bond  by  the  name  of  B.  -and  eftop  him  by  demanding /iwij?'"'*' 
ifagainjlhis  own  deed,  he  ftiall  be  admitted  to  fay  that  his  name 
IS  A.  and  then  he  may  rejoin,  and  fa^  that  he  made  no  fuch  deed*, 
and  this  he  muftdo  without  oyer  ;  for  if  he  prays  oyer,  headmits 
his  name  to  be  B.  i  Salk.  7.  pi.  17.  Mich.  3  Ann.  B.  R.  cited 
as  faid  per  Cur.  in  another  Cafe  in  the  fame  Term. 

I  4»7  ]  (D)  Mifnofmer.    Relieved  in  Equity. 

CfD.B.847.  I.  A   Mifnofmer  was  in  a,  bond,  [but  it  was  ordered,  that]  no 
^•^*  '*^  advanuge  be  taken  of  it.    Toth.   89.  cites  ii  M»f 

33  £liz«  Colfton  V.  Car. 

[For  more  of  a^ifnormcr  in  general,  fee  £lbatnnrilt« 
aaUftion,  (PwnrjJ  (B)  &c.  JiotmejJ,  and  other  proper 
TiUcs.] 


gi^itctdtA^ 


1 

I 
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^iUtcital 


I.  T  F  a  thing  is  referred  to  ♦  timey  place ^  and  number^  and  that  *Dffi«fa^f« 
^  is  miftaken,  all  is  void.   Arg.  PI.  C.  392.  b.  Trin.  13  EUz,  ''^^''^ 
i   Cafe  of  the  Earl  of  Leice{ler  v.  Heydon.  cited  as 

made  the 
ictfa  of  November,  where  it  was  the  id.  is  void.    Per  Archer  J.  Cart.  150.  cites  D.  50.  b. 

2.  Mifrecital  in  an  immaterial  pointy  and  where  it  is  only  an 
additional  fiouriQiing  in  things  circumjlantial  (hall  not  avoid  a 
grant  \  as  where  the  hufband  has  a  term  in  right  of  his  wife, 
and  this  term  is  recited  as  made  to  the  hufband.  Per  Archer  J. 
Cart.  149.  Mich.  18  Car.  2.  C.  B.  in  Cafe  of  Foot  v.  Berkley. 

3.  A  mifrecital  in  the  beginning  of  a  deedy  which  goes  not  to 
the  end  of  a  deed,  fhall  not  hurt,  but  if  it  goes  to  the  end  of  a 
fentence,  fo  that  the  deed  is  limited  by  it,  it  is  vitious*  Per 
Archer  J.  Cart.  149.  in  Cafe  of  Foot  v.  Berkley. 

[For  more  of  a^lfrecital  in  general,  fee  ©rantSf  (R-  3)  (R-  4) 

and  other  proper  Titles.] 


^ifia&e. 


(A)  Miftake  of  Titnt. 

i.  T  T  was  pleaded  that  A.  the  hufband  of  B.  died  the  2oth  of 
"■-  February  39  Eliz.  and  that  afterwards,  viz.  the  2ifl  of  No- 

rembcr,  39  Eliz.   B.  did  marrj  C,  fo  that  the  {afterward)  is 

fufBcient.    Arg.  Bridg.  45.  Mich.  13  Jac.  in  Cafe  of  Smallman 

?.  Agborrow. 
2.  Summons  to    appear  Tuefday  the  17th  of  April  T where 

Friday  was  the  1 7th),  before  Juftice  of  Peace,  on  a  penal  ftatute^ 

the  time  being  impofBble  it  was  as  if  no  fummons  had  been. 

1  Salk.  181.  Trin.  2  Ann.  B.  R.  Queen  v.  Dyer. 

^  (B)  Miflako. 


ii9  ^ifiafce*  m^ho  et  StutVM* 


(B)  Miftake  of  fTorJs. 

I.  'T'  H  E  wor  Js  of  a  deed  were,  that  after  the  death  &c.  the 
"^    tenements  dioTcfzidJbaJI  revert  inftead  of  remain  to  J.  S« 

yet  it  is  a  good  remainder ;  becaufe,  as  it  feems,  crery  oiie*$ 

deed  (hall  be  taken  moil  ftrong  againft  himfelf.  fir.  Faits,  pL  26. 

cites  21  £.  3.  49. 
I  c.— ^'      ^'  ^t/f^^^^  for  dj/lrein,  if  rent  be  arrear,  not  being  limited  to 
Cro.j.390.  any  thing  which  (houldbe  reftrained,'  as  on  the  cattle,  or  on  t)ie 
Wood  T.      land,  and  fo  (hall  not  be  taken  to  mean  diftrein.     Roll.  R.  33a 
So?84s7   3^7-  H^"-  '3-  ^"^  'P^tch.  14  Jac.  B.  R.  Moody  v.  GanwMi. 

[For  more  of  99ittafee  in  general,  fee  (Drautfif,  (D.  2}  (0) 
&c.  S^lfcatting:,  and  other  proper  Titles.] 


^ono  et  jTorma. 


I.  VTOD  O  &  forma  are  words  ufed  in  pleading,  and  fomc- 
*^^  times  they  are  only  formal,  and  fometimcs  diey  arc  ma- 
terial 5  thefe  words  are  mofily  ufed  in  the  anfwer  cf  the  defenianty 
tvhereby  he  denieth  himfelf  to  have  done  the  thing  laid  to  hit  charge 
modo  et  forma  declarata.     Reg.  Plac.  92.  cap.  2. 

2.  In  debt  by  afervant  againfl  his  mafterfor  his  f alary  upon  a  rr- 

Sainery  it  is  a  good  plea,  that  he  did  not  retain  the  fcnrant  in 

hujbandryy  and  he  ihall  not  be  compelled  to  fay  non  retinuit  ge- 

nerally ;  for  it  may  be,  he  retained  him  in  other  fervicey  and  tat  in 

hujbandry  \  but  non  retinuit  modo  etforma\^  a  good  plea ;  f or  tliis 

(hall  be  referred  to  the  declaration  by  thefe  words  modo  ct 

forma.     Dr.  Labourers,  pi.  46.  cites  38  U.  6.  22. 

Reg.  Plic.       3.  Where  modo  et  forma  are  of  xhtfubjlance  of  the  ifltie,  W 

*99«  c»P-  8.  where  but  words  oiformy  this  diverjity  is  to  be  obferved ;  wbae 

iiTanodie"  ^^  ^^  taken  goeth  to  the  point  of  the  s^rit  or  a^ion^  there  modo  ct 

diTcifty.      forma  are  but  words  of  form,  as  in  the  cafe  of  die  writ  of  entry 

TJut  /Ao*     in  cafu  provifo.     But  otherwife  it  is,  nvhen  a  coUattrai  ptint  hi 

m^maco/la*  P^^^^^^i  ^  /rflwi^^rf;  as  if  a  feoffment  be  alleged  by  two,  and 

teral  poiMi^  this  18  travcrfcd  modo  et  forma,  and  it  is  found  the  feofiinent  of 

yet  if  by  the  one^  there  modo  et  forma  is  material.    So  if  a  feofiinent  be 

pjrt'of  the    pleaded  by  deed,  and  it  is  traverfed  abfque  hoc  quod  fcofent 

m9  it  OmI  modo  et  foroui,  upon  tbia  collateral  ilTue  modo  et  fonna  are  b 

efleQii)! 


cflential  as  the  jurr  cannot  find  a  feoffinent  without  deed.  Co.  *tf»  ** 

€iahn  lietH 
for  the  plaintiff,  no  more  than  if  tfae  whole  had  Been  fbiaidf  there  modo  et  forma  are  but  worda  of 
'form.     Co.  Litt.  23 1.  b. 

4.  Modo  et  forma  do  not  put  the  day  nor  place  in  iffue  \  but  onlj 
the  matter  and  fubftance  of  the  plea.     Reg.  Plac.  188.  cap.  5; 

5.  Where  a  traverfe  is  nuith  a  modo  et  forma  &c.  that  nviilptit 
the  manner^  as  well  as  the  matter  in  ijfue^  nvhere  the  manner  is  ma^ 
teria/f  as  the  time,  the  fa£^,  and  other  circumftancesy  when 
iJiey  are  the  ededl  of  the  iflue^    Reg.  Plac.  iSp.  cap.  5. 

£For  more  of  9^060  et  jformn,  fee  9^aCer  mib  feertian^ 

(U),  pi.  10.  Crial  (C.  g)pl.S3.  &c.  and  other  proper  Titles.] 
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CA)  Moieties.    Grant.    In  what  Cafes  it  fhall  taie  see  joints 

Effe^  by  M§ieties.  ^^^xL 

and  Feme.^ 
.  Grant  (G. 

I.    A   Gift  in  tail  to  a  brother  andjijter  are  feveral  eftates;  per  a.  J$.) 

'**'  Hobart,  it  ought  to  appear  in  the  very  deed  of  gift,  that 
it  is  brother  and  fifter,  otherwife  it  is  a  joint  tail,  and  the  ifTue 
Ihall  inherit  and  hold  a  formedon,  Noy.  29.  Hill.  15  Jac.  C.  B. 
in  Cafe  of  Renington  v.  Cole,  cites  8  Rep.  87.  17  E.  3.  51. 
18  £•  3.  39.  9  H.  6.  39.  22  £.4.  18  £.  4.  29. 

a.  A.  in  confideration  of  fervice  &c.  gives  land  to  B.  his  fer- 
vant,  and  C.  his  couftn  in  tail,  B.  and  C.  had  then  an  intention 
to  intermarry  and  afterwards  aflually  did.  Adjudged,  the  gift 
hcing  before  marriage,  they  take^by  divided  moieties.  Noy.  122. 
Ward  V.  Matthews. — And  fays,  it  was  fo  adjudged  in  the  Cour^ 
of  Wards  in  Edmund's  Cafe  on  fuch  a  gift  of  a  father  to  a  fon 
on  an  intention  of  marriage.    Ibid. 

3.  Remainder  in  tail  male,  and  for  want  of  fuch  ifTue,  then  to 
the  ufe  of  all  the  iffue  female  of  the  body  of  the f aid  A*  by  the  f aid  P. 
begotten,  and  to  the  heirs  of  the  body  <f  fuch  ijfue  female  h.c.  re- 
mainder to  £.  and  the  heirs  of  her  body.  A.  and  P.  left  iflue 
2  daughter s>  B,  gnd  C — C.  dies  young.    Thefc  fillers  were 

jointenautt 
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jointcnants  for  life  with  feveral  inheritances ;  fo  that  a  recomy 
palTed  by  B.  the  furvivor  (who  enjoy'd  by  furvivorflilp  40  yean) 
does  not  affeft  the  moiety  of  C.  which  muft  remain  to  L 
5  Mod.  385.  Hill.  9  W.  3.  Matthew  v.  Thompfon. 

(B)  Entry  &c.  into   a  Moiety.     Good,  in  what 

Cafes. 

I.  T  N  formedon  it  was  agreed,  that  where  my  villein  and  J.  N' 
^  purchafe  jointly^  I  may  enter  into  the  moiety  of  my  villeio; 
.  quod  nota,  that  a  man  may  enter  into  a  moiety.     Br.  Eotrc 
Cong.  pi.  15.  cites  48  £.  3.  i6. 

2.  ^nd  fee  there,  that  one  tenant  in  common  may  have  an  aSitn 
of  a  moiety  againil  his  companion.  Br.  £ntre  Cong.  pi.  15.  cita 
48  £•  3.  i6. 

3.  ^rhe  rule  of  law  is,  that  in  all  cafes  when  coparcemrs  or 
jowtenants  may  join  in  a^ton,  and  have  one  and  the  fame  remedyi 
there  if  one  befummoned  and  fevered^  and  the  other  fues  forth  ani 
recovers  the  moiety  j  the  other  may  enter  with  her.  But  when  they  Vt 
driven  to  feveral  actions y  or  where  their  remedies  are  not  ejuJ^ 

,  there  if  one  recovers,  and  continues  the  one  moiety,  the  etkr 
cannot  enter  with  her ;  yet  when  both  have  recovered,  they  ihJl 
be  coparceners  again.    2  Inft.  308* 

(C)  Count  and  Pleadings. 

I.  T  N  aflfife,  plaint  of  tjie  moiety  of  five  acres  of  land  is  a  good 
"■'  plaint  where  partition  was  made,  that  one  parcener  fhoaki 
have  the  one  moiety,  and  the  other  parcener  the  other  moiety, 
^  420  ]  and  in  allowance  Oi  other  land  which  was  allotted  to  other  of  die 
coparceners,  where  there  were  four  parceners  in  all,  and  good; 
the  reafon  is,  becaufe  partition  was  made  by  name  of  the 
moiety.     Br.  Plaint,  pi.  8.  cites  7  AiT.  10. 

[For  more  of  Sl^OfCtlCtf  in  general,  fee  SatOU  and  JpfHtfi 

>rant,and  other  proper  titles.] 
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(A)  In  what  Cafes  it  may  be  followed, 

I.  Vf  Oney  has  no  ear^marl,  and  cannot  be  followed  when  i«-  »VerB.4fe, 

^^  vefted  in  a  purchafes  per  Ld.  Wright.     2   Vcrn.  441.  "p'Hc^^^r 

Mich.  1 702.  in  Cafe  of  Kendar  v.  Milward. — Cites  it  as  the  Cafe  y,  f'yies  and 

of  Kirk  v.  Webb,  lately  affirmed  on  appeal  in  Dom.  Proc.  Ridcoui.— 

S.  p.    And 

therefore  if  a  rttn^rr  of  renti  (hould  Uy  out  all  the  money  in  a  purcbafe^  and  afterwards  die  infoU 
vent,  yet  a  Ccjrt  oi  Equity  (-aat  ot  chaige  or  follow  the  land,  a  Wmt't  Rep.  414*  4(5.  Trin.  1727.^ 
Per  U.  C.  Ki  g.  in  C4re  of  Dcg  ▼.  l>eg 

So  if  an  txecutor  (liould  realize  alt  his  tcilator's  afletSy  and  die  infolvent.    Ibid. 

But  where  a  perfon  by  hu  deed  o'wnd  tbt  receipt  of  the  money,  and  that  b<  bad  tberrwitb  fttrm 
<kaffd  landi  if  D.  and  M.  this  was  reiblved  by  Ld.  C.  King  to  amMMt  f9  a  dtclaratlon  oftntft^  and 
<0  raifc  ^fptcijick  lien  on  tb^fe  eftaiex.     Ibid.  Deg  v.  Deg. 

» 

(B)  Rejiitulion  in   what  Cafes,  and  tvhat  Adliom 
&c.  He  for  Money  ^  as  Trover,  Detinue  &c« 

1.  V[OTE,  that  2od,  was  taken  in  tie  purfeof  afelon^  who  had  •S.P.  That 
-^^  Jlole  16 s.  Fairfax  J.  faid,  that  one  penny  cannot  be  known*  ^^^nntai^ 
from  another,  which  Hufley  J.  did  not  deny  \  nor  did  he  deny,  fiionic*^  if 
but  that  property  in  money  cannot  be  known  ;  fo  it  feems,  that  the  defend, 
a  man  fhall  not  nave  reftitution  of  money  out  of  the  hands  of  the  *j^^  ^' 
fheriff'\  but    Brook    fays,    tamen,  quaere;    for  it  is  faid,  that  ftitutjon 
the  ♦  contrary  is   ufed  in   appeals,  if  the  defendant  be  con-  ^»W  ^ 
viaed.     Br.  Property,  pi.  34.  cites  22  E.  4.  19,  ""^^^t 

ftanding  the 
property  be  not  known.  Br.  Reftitution,  pi.  22.  cites  7  E.  6.  Agreed  in  6.  R.  and  C.  B.— S.  P.  Tho' 
it  c«n:ioc  be  known,  yet  in  odimm  Jyolia:oriit  and  becaufe  in  prefum{>tion  of  law  the  felon  had  no 
money  but  that  which  he  {h>le,  the  appellant  ihall  have  reftitution.  And  the  like  upon  an  indi^k* 
Bent.     Jeiik.  207.  pi.  39. 

2.  If  money  be  delivered  to  ,be  redelivered  when  required ; 
upon  refufal  debt  lies.  But  if  Portugal  i*fc.  money,  that  may  be 
known,  be  delivered  to  be  re-delivered  j  detinue  lies.  Owen.  86. 
Mich.  41  &  42  Eliz.  Bretton  v.  Barnett. 

3.  Trover  lies  not  of  money  received  by  fervant  for  the  But  if  the 
mafter^s  ufe.     Cro.  El.  661.  74.5.  Pafch.  41.  and  Hill.  42  Eliz.  «*>"<^5^*'*!^ 

u^i'i  TY«  ^  ^  in  t  Mg,  It 

Hohday  v.  Hix.  Kc    Ibid. 

■    Money 
4*tivtredbjfUintiffi0  ieJtndMt  fkmf^  tho'  it  be  not  in  bfgit  troTCr  lica  for  its  ptr  RoU.  Ch.  J. 

4«  Detinuf 
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4.  Detinue  lies  not  for  money  number* d^  nor  a  general  aSlUn  jf 
Irefpafs  de  bonis  isf  caiallis  afportatis\  for  there  is  zfpecialoBkn  tf 
trefpafs  for  it  in  the  regiftcr.     Jenk.  207.  208.. pi.  39. 
It  feems  it       j.  Trover  and  convcrfion  was  brought  of  divers  things  and 
tha^t'^aT  mjui  ^^^^^  ^^^  ^f  ipo^*  in  pecuniis  numeratis.     Upon  not  guilty  the 
may  have     plaintiflFhad  a  vcrdift,  and  intire  damages  in  B.  R.  Whcrcupcn 
property  in  cxTcx  was  brought  in  Cam.  Scacc.  and  aflignedi  that  trover  and 
lhl!^>urff      converfion  cannot  be  of  money  out  of  a  bag  ;  but  all  the  Jufticei 
Sag  orcpeft,  and  Barons  agreed,  that  it  well  lies  \  for  tno'  it  was  allegdj  thai 
Br.  Proper-  money  Irj/t  cannot  be  known,  and  fo  whether  it  was  the  plaintiff's 
cites  3/ H    '"^"^y  whereof  the  trover  and  converfion  was  as  the  a£lioa 
6.  10*       *  charges,  yet  the  Court  faid,  that  it  being  found  by  ajury,  that  be 
converted  the  plaintiff* s  money  (for  the  lopng  is  but  afurmife,  and 
not  material,  becaufe  the  defendant  might  take  it  in  the  pre- 
fence  of  the  plaintiff  or  any  other  who  might  give  fuflicicnl  evi- 
dence*, and  tho'hetook  it  as  a  trefpafTor,  yet  the  plaintiff  may 
^  charge  him  in  an  adlion  upon  the  cafe  in  a  trover,  if  he  will),  the 
plaintiff  had  good  caufe  of  ailion,  and  fo  judgment  was  affirmed; 
and  they  faid,  that  this  adion  lies  of  money  out  of  a  bag,  as  of 
com  wnich  cannot  be  known.  Cro.  C.  Z^.  Mich.  3  Car.    Yi^ 
nafton  v.  Moor. 


see^Dcbt  (Cj  Pkadifigs  and  Judgment. 

Cro.E.53«.  I,  A  Brought  debt  againft  B.  and  declared  upon  divers  con- 
Bacsha/  tx-aetz,  viz.  that  he  had  fold  to  B.  fuch  merchandizes  fir /q 

T.  Plat  If  many  portagueSy  and  fuch  oth  r  for  fo  many  ducat  ty  'which  in  the 
Arj.  cites  %uhole  amounted  to  700/.  ferlingy  which  fum  he  demanded  in 
EHz!  Rot.  J^^^^^^Z  ^^^^yt  a"<i  "ot  in  portagues  and  ducats  according  to  the 
637.  be-  contraft;  B.  demurred  upon  the  declaration,  and  the  plaintiff 
tween  Da-  had  judgment ;  for  it  is  in  his  tleBion  to  demand  his  debt  in 

Wych'aTl^  '^^^^"  ^f  ^^9f^  ^^^^  ^^  p^'^fidf  either  in  the  proper  coin  of  the 
where  debt  contrad^,  or  of  flerling,  viz.  current  money,  and  upon  erroi 
wasbreught  brought  in  the  Exchequer  Chamber  the  judgment  of  B.  R- 
S'c^iawd'"'*  was  afKrm/sd.  Le.  41.  pi.  5a.  Mich.  28  &  29  Eliz.  Wilifhalgc 
opon  fate      V.  Davidge. 

eif  certain 

pilchards  for  21 1.  Portu;aHtt,  qua?  attin^unt  ad  vaTentiam  20).  legal  is  monetae  Angi«;  and  b«»» 
a  nihil  dicit  had  judgment  toiecover  the  20I. — The  Cafe  of  Bagshaw  v.  Playn  »astha^*i/« 
Tnc  plaintiff  declared  avaiiiit  the  defendant  as  executor  to  j.  S.  in  debt  upon  an  obiigathny  dnlJt- 
mand'^d^'l.  monet^  hlandr'nx  attmgen.  fj^vu/rvz/am  40  A  the  defendant  pleaded  plene  adffiiaiAravit 
a.id  found  againft  hira  vcAjudgmmt  thereupon,  (jn*^  recnpsret  debitum  fr»xJicinm.  It  waiafl'r'*^ 
lor  error,  th.it  it  was  not  inquired  by  the  jury  upon  taking  the  "tferdiB^  mr  by  xtfnt  I9infairrt  */tie 
^a'ue  of  the  money  ^  and  to  give  judgment  accordingly  ;  to  which  it  was  anfwered,  thai  it  was  »e.l 
caouph,  and  the  value  (hall  be  intended  to  be  as  in  the  declaration,  and  to  that  purpofe  ci;ed  a  prcccdcal 
in  the  Book  of  Entries  fol.  157.  and  the  faid  Cafe  of  Davidcs  and  Wychals  ;  but  after  much 
argument  and  debate  all  the  Jiiftices  and  Baroos  here  held  it  to  be  error;  for  the  xatme tf  F*a>^A 
mwty  h  nctknoM/n  to  us  JberCt  any  more  than  the  value  of  20  quarters  of  wheat  tec,  yvben^fthi  «•- 
l^t  h  lobe  inquired^  and  to  that  purpofe  cited  11  H.  7.  5.  and  9  E.  4:  49.  which  b  the  rcakxithat 
tie  plaintiff  in  bis  declaration  ought  to  exprefs  the  'value  thereof;  but  of  current  motley  here*  tbe 
Viluc  whereof  it  known,  it  i:eedeth  not«  and  therefore  the  judgment  here  ought  to  have  beeo  fni 
wicuptftt  tbe  47  /.  Fiiml/b  money  and  a  writ  to  have  been  awarded-  to  inquire  of  tbe  vahe  tfceitafi 
sni  therefore  as  it  is  given,  it  is  erroneous  and  for  thatreafon  was  reverlcd.  Cro.  E.  $|6.  Mieb. 
^8  i^  39  Elix.  ia  Cam.  Scacc.  Bagihaw  t.  Playn.^-^The  plaintiff '•  •ffirmiag  tba(  ihe  Fko*^ 


iS&tmeji^  :j;42i 

toooejr  bnountedi  to  40].  ii  no  wsmnt  for  the  Court  to  adjudge  upon  it  without  finding  the  yaloe  hf 

the  jury.     Mo.  704.  Mich.  37  Sc  3S  Elis.  in  Cam.  Scacc.    Plaiue  v.  Bagfhaw. But  where  cfelt 

)kns  broughtybr  39/.  and  the  count  was  •/ goods  fold  for  60/.  Flemijb  wbicb  amount  to  ^^i,  rngii/h 
ID  be  paid  on  re<]aeft,  and  that  the  defendant«  tho'  often  requefted  had  not  paid  the  9 1,  and  a  ver* 
did  was  for  the  plaintiflf,  it  was  moved  in  arreft  of  judgment,  that  the  plaintiff  ought  to  have  di. 
flunded  the  fum  according  to  the  contra^  which  was  6oi.  Fiemini  and  ro  have  (hewn  that  it  amounted 
to  \t^\.  Engliih;  but  per  tot.  Cur.  non  allocatur  ;  for  the  debt  ought  t:>  be  demanded  hj  a  namt 
knofffu,  and  the  Judges  are  not  appri/ed  of  Flendjh  money  \  beddes  when  the  plaintiff  has  his  judg- 
ment, he  cannot  have  execution  by  fuch  name ;  for  the  Sheriff  cannot  know  how  to  levy  the  money 
in  Flemiih,  and  likewife  it  is  now  made  good  by  the  verdict  which  has  found  the  debt  demanded» 
viz.  39 1.  but  if  the  contrad  had  \ittnforfo  many  ounces  of  Flemfb  money  or  for  a  mafs  of  {\\>itr  or 
fold,  there  it  med  not  bt  demanded  by  toe  name  of  any  certain  fum^  bicaufe  it  is  no  coin,  nor  is  It 
hfnai  in  trade^  or  merthandize,  but  in  fuch  cafe  the  plaintiff  ihould  have  writ  of  detinue  and 
thereby  recover  the  thing,  or  the  value.  Yelf.  So.  Mich.  3  Jac.  B.  R.  Raftell  v.  Draper.— S.  G. 
and  in  much  the  fame  words.  Brownl.  90.— Mo.  775.  S.  C. — S.  C.  Cro.  J.  88.  and  tho'  the  Cafe 
of  Bacs^ia  w  V.  Play  n  was  urged«  yet  the  Coart  gave  judgment  for  the  plaintiff;  for  r  1 

they  held  no  difference  between  an  aSion  brought  by  original  %vrit  and  by  bill\  but  in  L  4^^  1 
both  the  plainuffy^a//  demand  the  fum  according  to  the  Englifh  money,  and  if  he  demands  it  other- 
wife  than  it  is  in  truth,  the  defendant  may  therein  plead  in  abatement,  and  ^o  help  himfelf.  And 
the  verdm  bavingfound  that  he  vtuedfo  much  as  plaintiff  demanded^  there  ought  not  to  be  anyfur^ 
tberlnquily  of  the  va/ue;  wherefore  it  was  adjudged  for  the  plaintiff.  Cro.  J.  88.  Draper  r.  RaftalU 
Moy.  13.  S.  C. 

2.  Money  may  be  grafted  by  the  name  of  hna,  but  a  de-^ 
elaration  for  money  muft  hcfropecuniii  numeratis.  2  Show.  133. 
Mich.  32  Car.  2.  B.  R.  Anon. 

3.  In  cafe  upon /our, feveral  promi/ei  there  was  a  vcrdi£l  for  the  Where  th# 
]plaintifi>  and  intire  damages;  it  was  moved  in  arrefl  of  judgment,  ^*]^^**^ 
that  one  of  the  promifes  was  ill  laid,  viz.  that  ivhereas  the  defendant  tnm  nummZ 
was  indebted  to  him  in  13/.  los.for  9  gtiineas^hepromifedtopay^c,  aureos  An* 
2XiAfajs  not  9  guineas  ad  valorem  &c.  as  he  ought,  the  value  being  ^^^{^q^V 
fciot  afcertained  by  proclamation ;  and  per  Holt  Ch.  J.  ift.  Any  faJd  that 
piece  of  money  coined  at  the  Mint  is  of  value  as  it  bears  a  pro-  this  was  very 
portion  to  other  current  money,  and  that  without  proclamation :  u"*^*^*!".! 

*1  ,  .111-  t  •   1.  •       TT  •         T  -  '  Jbut  had  It 

the  umt  was  the  old  piece,  which  was  20  s.  m  King  James  the  been  ceik^ 
tirft's  time^  the  unit  was  by  proclamation  raifed  i6di  which  was  tym  pccidf 
the  reafon  and  occafion  of  the  coin  of  guineas,  and  of  their  be-  "l%j^X^^' 
Ing  i6d.  (hort  of  the  unit.    2dly.  There  ar?  guineas  of  40s.  had  been 
apiece  and  fo  we  will  intend  thefe  were,  and  that  the  plaintiff  was  weiienough* 
fatisfied  the  reft.  3dly,  That  it  was  not  neceflary  to  fet  forth  the  ^]^^  ^  J^ 
number  of  the  guineas ;  for  in  an  indebitatus  affumpfit  the  row-  &  m.  in  ' 
Jideration  is  only  Jet  firth  to  Jhew  it  was  not  a  debt  by  bond,  &c.  Cafe  of  Sl 
a  Salk.  446.  Mich,  8  W.  3.  B.  R.  Dixon  v.  Willoughs.  JJ^'  ^^ 

tFor  more  of  S^OIUP  in  general,  fee  ©rinrrfnff  fl^OItCp  ititO 
Cl^urt,  ILanH,  ^SreroijatilJC,  and  other  proper  Titles*] 


Vou  XV.  Mm.  (A)  ^mfitva. 


422  flPonSetf.  m^tmrntfim* 


utvtbMA  (A)  ifl^nftetK. 


It  «n  •    'I.  A  Vioo&ia  Jhewnfir  momy  is  a  nufdemeanor.     2  Chan.  Cam 
hu*4*S  "o-  Trin.  34  Car.  a.  Harring  v.  Walrond. 

and  4  arms  ^ 

snd  a  heads  and  but  one  bellf»  where  the  2  bodiet  were  conjoined ;  the  child  died,  and  wai  i» 

■WlAicd  to  be  ki^  lor  (beWf  but  was  ocdcrcd  by  Lord  Chancellor  to  be  buried  itt  m  week.    Ibil. 


^ovttianceftot. 


(A)  Statutes. 


I  aa  if  I.  TUf'^g^^  Charta  9  H.  3.  cap.   X2.  Ai&fes  of  navd  difij/k  atd 
a  dcda^       ^^^  mortdancejlwjball  be  taktnin  thiir proper  Jbires. 

on  of  the 


Thii 
but 

ration 

conuDon  law*    1  Inft*  I34« 


If  the  lofd       2.  Marlbridge  52  H.  3.  cap.  i6.  IftJIfe  krdtvUI  mi  remder 
*^^d  ^f  th     ^^  ^^  ^^  ^'^  (when  be  comes  to  age  J  without  pUa^  the  heir  JUI 
Ke^  of  htt  recover  his  land  by   ajjife  of  mortdanceftory  together  mtb  ail  kr 

tenant,  and  damages, 

when    he 

Cometh  of  ftill  age,  the  guardian  will  not  fuffer  him  to  enter  into  the  land,  the  heir  lull 

•ffife  of  m^tdanceftor  againft  the  guardian^  by  this  ftatute«    F.  K.  B.  19^  (F). 


t  4^3  ] 


If  the  heir  at  his  ancejiof^s  death  be  at  full  age^  and  thenjnfedif 
the  inheritance  J  the  lordfhall  not  ouft  him,  nor  meddle  mth  emj  tbiag 
there,  butfball  only  talufimplefeifin  thereof  that  be  may  be  inovmU 
be  lord;  and  if  the  lord  Jhall  then  put  him  oufiy  whereby  be  is  ' 
to  hit  writ  of  mortdanceflor  or  coujinage,  be  fiaU  recm}er  his 
as  in  a  writ  of  novel  dijjeifin. 

The  Kingjhall  have  primer  fei/in  of  lands  bolden  in  chief,  as  h 
times  pafi',  neither  Jhall  the  heir,  or  any  other  intrude  into  tbev^ 
heritance  before  he  have  rtceived  it  out  of  the  Km^^s  banJsasJirmerij 
batb  keen  ufid. 


^isRatute  if  h  h  under/load  of  lands  accujinned  to  he  in  the 
Kin^jbands  by  reafonof  knight-Jervice^  ferjeanty^  or  right  of  pch 
fronage* 

3.  Stat,  of  Gioucefter  6  E.  I.  cap.  6.  If  *  one  die  having  \  many  Thi»  »^. 
hetrs^  t  (f  ivhom  one  is  fin  or  daughter^  ||  brother  or  flier ^  nephew  ^g^ 


or  niece ^  and  the  other  be  a  farther  degree  offy  all  the  hlirs  Jball  **  ^  tbt  r «»- 
from  henceforth  ff  recover  by  a  writ  of  thortdaneeftor.  *«**  ^^* 

cites  Brad.  liK.  4.  fbl.  254.  283.  Britt  181.  b.  tid  Fleta  lib.  5.  cap.  2.— And  as  t  furth<br  proof 
thereof  Lord  Coke  fayt,  that  this  xQt  extends  to  dying  feifed  after  the  ftatutc,  and  yeC  the  like  join* 
ins  Ihail  be  in  the  writ  of  mortdanceftori  ayel*  and  befaiel  of  dying  feifed  before  the  ftaCute. 

*  One  rig/bt  mu/t  dtfcendfrom  one  amcejior^  or  otherwife  the  cafe  is  not  within  this  ftatute,  fas] 
If /«p«  f^rctntrt  ditftiftd^  and  a  ftrariger  abates,  the  aunt  and  the  niece  (hall  not  join  in  a  writ  of 
mortdanceflor,  but  iiall  hate  feveral  writs  [vis.]  the  one  (hall  have  a  mortdanceftor  and  the  other  a 
^rit  of  aid.  a  Inft.  308. — So  i/tw  coparceners  are  diJfe\fedvA  one  has  iffue  mud  dUt^  the  aunt 
•nd  tb€  niece  (hall  not  join ;  for  they  have  feveral  rights^  and  not  one  only»  and  therefoie 
they  muft  hate  feveral  aaions )  but  when  they  have  recovered  they  (hall  hold  in  coparcenary. 
%  Inil.  308. 

f  Th%  words  (many»  or  divert  heirs]  extend  either  to  heirs  gMvelkind  by  the  cuftomy  or  heirtf/em 
^mafe  copMrcenere  by  the  common  law.     2  In(l.  308. 

X  It  likewife  appears  by  thefe  words  [of  whom  one  is  a  fon  or  daughter  &c.]  that  this  %€t  extends 
■i  well  to  heirs  by  the  cuftom,  as  to  thofe  by  the  common  law ;  if  the  Munt  and  the  niece  ^iijf  ' 
morrdancrjfor  of  the  dying  feifed  of  the  father*  the  aunt  is  fummened  mnd fevered ^  the  niece  Jbmli 
proceed  and  recover  the  moiety  (tho*  (he  alone  could  never  bring  a  writ  of  mortdaneeftor  tff  the  df- 
ing  feifed  of  the  grandfather;)  becaufe  the  writ  rightly  and  duly  commenced;  and  when  the  niece 
has  recover'd,  the  aunt  may  enter  and  enjoy  (hat  moiety  with  h/er.     2  Inft.  308. 

I  Thefe  words  (brother  or  fifter,  nephew  or  niece)  imply  the  uncU  and  nunt^  they  being  re« 
latives,  and  then  here  are  all  the  perfons  that  may  have  an  aifife  of  mortdanceftor ;  and  in  cafe  there 
ie  one  that  mutj  have  an  afftfe  of  mortdancejier^  it  matters  not  hotu  remote  the  other  is.     1  Inft.  3^^* 

** '  By  the  words  (from  henceforth)  this  law  extends  to  the  future  and  not  to  the  time  paft,  and  yet 
heing  made  in  affirmance  of  the  common  lawy  die  fame  law  that  guides  in  futurOf  rules  alfo  inpne* 
tericD.    2  Inft.  308. 

i-f  Thefe  words  (recover  by  writ  of  mortdanceftor)  tho'  general^  have  a  fpecial  intendment;  for 
as  to  the  damages  the  annt  alone  fhall  recover  damages  till  the  death  of  her  hujhand^  and  both  of  them 
damages  from  the  death  ofherfifier  according  \o  the  courfe  of  the  common  law.    2  Inft.  3081  309* 

4*  Wefl.  2.  13  £.  I.  cap.  20.  Whereas  that  Jufices  in  a  plea  of  The  «iC 

tncrtdancejlor  have  ufed  to  admit  the  anfwer  of  the  tenant ^  that  tie  ^jj"  ^^,^5^ 

plaintiff  is  notne>it  heir  of  the  fame  *  ancejlor^  by  nvhofe  death  he  de^  was,  that  la 

fnanded  the  land^  and  is  ready  to   enquire  the  fame  by  ajjife\  it  is  the  writs  of 

agreed f  f  that  in  writs  of  coufnage^  aiel  and  befaiel^  \  which  be  of  the  *Jj*^'  ^^^ 

fatne  nature^  his  anfwer fhall  be  admitted  and  inquired^\  and  accord"  finage,  the 

ingio  thefame  inquiftion^  they  fhall  proceed  to  judgment.  tenant  wie 

not  admitted 
#0  pleadv  that  the  demandant  was  not  heir  to  him,  upon  whefe  dying  feifed  the  writ  was  conceived* 
but  he  muft  (hew  who  was  his  next  heir,  which  now  by  this  a6t  he  need  not  to  do,  but  yet  he  may 
^lead  the  like  plea  as  he  might  have  done  at  the  common  law  as  he  did  in  6  E.  3.    2  Inft.  400. 

*  This  antcceifor  in  a  writ  of  mortdanceftor  is  intended  of  the  father,  mother,  brother,  fifter, 
itsscley  aunt,  nephew,  or  niece  of  the  demandant,  and  of  no  other.     Ibid. 

'^  But  in  the  Writs  of  ajel,  be(aiei,  and  couiinage,  the  trial  of  this  iflue  is  peremptory,  and  there- 
upon the  Court  (hall  proceed  to  judgment  as  here  is  exprefted.     Ibid. 

^  The  dtfterence  between  the  sSfe  of  mortdance(for  and  thefe  three  pnecipes  appearctfa  by  that 
which  hath  been  faid,  and  yet  in  fome  refpedt  the  words  of  this  aft  (that  they  be  ejufdem  nature) 
9re  trve.  Ibid. — For  as  the  writ  of  mortdanceftor  faith.  Si  O.  pater  P.  cojus  hieres  xpfe  eft,  fuk 
feiiitue  tn  dominico  fuo  ut  de  feodo  de  20  acris  terrae  cum  pertinen'  in  S.  die  quo  obiit ;  fo  the  worda 
of  the  writ  pf  aiel  are,  De  quibus  N.  avus  prsedi^.  P.  cujus  haeres  ipfe  eft,  fuit  feifitus  in  dominico 
f[^a  uC  de  feodo  die  quo  obiit  &c.  Ibid. 

I  Herein  is  the  difterence  between  this  plea  of  mordaunc'  and  the  other  writs  ;  fer  ia  the  afldfe  of 
rdauoc'  the  reft  of  the  points  of  the  writ  (hallbe  enquired.    Ibid.«-— Sec  (B)« 
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(B)  Points  of  the  Writ ;  and  inquired  in  what  Cafefl. 

I.  T  N  mortdanccftor  the  tenant  vouched  one  nubo  entered  int$  tbi 

^  ^arrantyy  TSi^faid  that  the  ancejlor  did  not  dUfeifed  &c-  and 

notvrithdanding  this  the  ailife  \i'as  charged  upon  all  the  points 

of  the, writ ;  quod  nota.    Mortdanceflor,  pi.  20.  cites  9  Aff.  3. 

But  where         2.  In  mortdanceftor,  the  tenant faid  ^zt.  the  ancejlor  of  the  it- 

ifllic'*'*^"  ntandant  did  not  die  feifedy  Prijt^  and  the  others  e  contra  ;  and  the 

eertain         ajjife  was  taken  J  and  not  charged  upon  this  point  but  upon  all  the 

^w>«  •»/     points  of  the  writ.    Br.  Mortdanceftor,  pi.  21.  cites  9  AC  14. 

tbich^afi'  2"^^  ^^^^'  I5erby  accordingly. 

f^for  the  demaHdant^  the  aflife  was  taken  in  right  of  damages  wtthoot  jinquiriog  ^f  any  ote 
points.     Ibid. 

3.  'MoTX.Aznc^^or  againjl  fevera!  wYxo  pleaded  feverallj^  and  mr 

pleaded feveral  tenancy^  and  yet  there  the  points  of  the  writ  woe 

inquired  as  well  as  the  plea  to  the  writ.    Br.  Mortdanoeftofi 

pi.  35.  cites  29  Afl'.  10. 

^^^ri^ixi'      ^.  In  mortdanceftor  againjl  feveral  ttmnts  by  feveral  fummom 

tena  ■!  j'r-    *'^  ^  ^^^  pleaded  releafe  with  wanranty  of  another  ancejlor  in  bar^  which 

nied  'br       the  demandant  deny^dy  and  the  other  pleaded  to  the  ajfifey  and  hf 

foiitt  rf  fbt  the  aflife  //  was  found  not  the  deed  of  the  ancejlor ^  and  inquired  over 

of  "the  an-  ^/ ^^^  the  points  oftlje  ajjife^  which  jound  that  the  ancefior  Sdmtie 

ccAorof  the  feifcd  of  any  parcel^  and  the  damages  found  of  the  parcel  whereof 

demandant    the  rclcafe  ifl  pleaded  to  408.  and  judgment  of  the  parcel  in  the 

thtt*  was     f clc^fc  given  for  the  demandant,  becaufe  the  releafe  was  fotnid 

jimnd  for    falfe  notwithftanding  the  verdict  of  the  points  of  the  writ;  fbr 

the  demands  Jjy  all  the  Jufticcs  as  to  this  parcel of  which  releafe  was  pleaded  they 

aftt  i   and  •  ^  '  "•  •  ..i.-- 


the '  a//./e  ^^^^  "^^  '^  inquire  of  the  points  of  the  writ ;  other  ^uife  it  is  i^an 
\MujHrtbtr  terplca  of  voucher y  or  plea  in  abatement  of  the  writ  5  for  if  tbofe 
tbargU  of  matters  are  found  againft  the  tenant,  yet  the  points  of  the  writ 
^pl\Hn*Ll  ^^^^  ^  inquired ;  note  the  diverfity.   Bn  Mortdanceftor,  pi.  46. 

•ne^s'xzjbat   CitCS  39.    Aff.  13. 
dtmandant 

nvat  next  heir  vnt  found  for  him ;  but  the  other  »galnft  btmy  vis.  that  the  ^nutfim-  died  50  jMar*^ 
fore  the  purcbafe  if  the  xt/rit.  Dyer  faid«  he  underftood  it  for  a  friftcipie  in  pleading  in  a  aonca^ 
ceftori  that  ^bere  the  tenmnt  itt  the  Und^  or  the  tenant  by  xrurranfy  phadx  m  bar  ot  thc/fiSr  «f 
mortdanceflor*  as  a  matter  of  rtcerdf  reieafe^  or  eoUaterai  xvarratrtjt  pr  the  tile^  xvhich  U  ua  tftbe 
three  poittti  rf  the  affife,  there  if  Itfajjes  xuUh  the  demandant  it  is  feremftcty  to  the  tenaat;  b^ 
where  it  xz  pleaded  in  abatement  of  the  writt  or  vouchert  and  the  if^ucher  eoetntrr-piemdtd  bj  ihe  de> 
mandant  and  thofe  '^\t%:%  found  for  the  demandant^  yet  alltite  points  of  ti}e  turft  mji  be  injmhrd  ami 
fiundfrthe  demandant  f  or  otherwife  helhali  not  recover;  and  he  cited  M.  a  E.  3.  and  M.  9  E.  J. 
end  M.  10  H.  3.  and  39  Alf.  by  good  advifement.  And  he  faid,  that  here  in  the  principal  cafe  a» 
pica  m  bar  was  pJeadcdi  and  but  one  of  the  points  only  traverfed,  and  this  is  no  denial  iK.9i&a 
crther  two;  but  faid  that  by  H.  33.  H.  3.  in  Fitth.  Mortdanceftor.  and  by  the  opinioaof  Fio^ 
I'afch^  37  H.  8.  fol.  14.  when  one  of  the  points  is  tniTerfed  the  other  fliall  be  held  as  not  denied ; 
for  it  is  a  bar  as  Fitah.  held  it,  which  I>yer  faid  is  not  true,  becaufe  be  fays  not  ^modetffa  mm  9ft. 
the  ttfbich  is  the  form  of  the  bar  in  aJJife^  and  cited  8  ML  17.  io  mortdanceftor  of  a  rrv/t  where  At 
pleading  wa&  hon  defonfee^  xcA  found  againft  him^  and  judgment  theit  gi>-en  without  inqvin^  e£ 
the  points  of  the  writ ;  but  that  9  Aft*.  P.  3.  where  the  tenant  faid^  that  the  anet/Urdtd  not  dia 
feifed,  yet  the  aflife  thall  be  charged  upon  all  the  points  of  the  writ;  and  he  died  Bradon.  \^  ^' 
Cap.  9*  Si  pet  ens  dcfcetit  in  uno  articuio  eadit  afffa  mortdaneeft,  acfi  im  omnibus  dfeeijfet.  D.  3  (O.  k 
•jt  I.  a<f  pi.  8z.  Pafch.  14  EJix.  Repingale  v.  Cooke. — It  ii  to  be  underftsod  that  »ben  tbe  tesuat 
pleaded  m  bar  of  the  aftife,  as  matter  of  record,  or  a  releafe,  or  warranty,  or  any  oihei  bar  tUt  is 

•ut  of  ihe  faid  three  points  of  the  aflife,  theie  the  tenant  beginaeth  his  plea  with  affiia  000  At-  *  ^ 

lbeTt:..-v 


<liirefoi«  the  trial  of  that  iflTue  is  peremptory,  and  the  atfife  fliall  ncrer  inquire  of  any  of  the  points  of 
the  MTit ;  but  when  the  tenant  faitht  that  he  is  ready  to  hear  the  recognizance  of  the  aflife,  he  cannot 
fay  aiBfa  non ;  for  that  (hould  be  repugnant  to  hi)  own  faying^  and  if  he  fay  that  he  is  ready  to  hear 
tba  reoognitaoce  or  the  a0|fcof  one  of  the  points  of  the  writ,  or  traverfe  one  of  ihe  points  of  the  writ, 
yet  the  Court  ex  oflkio  ought  to  inquire  of  them  all ;  and  fo  it  is  if  the  tenant  plead  in  abatement  of 
the  writ*  or  vouch,  and  the  demandant  counterplead  the  voucher,  and  thefe  pleas  be  tried,  or  ad* 
judged  for  the  demandant,  yet  the  point  of  the  writ  fliall  be  inquired »  and  ought  to  be  found  for  the 
^emandanty  or  elfche  (ball  not  icoover.    %  Inft.  599. 

5.  I{  the  tenant  pleads  bar  ai/queioc  that  the  father  of  tie  demand'  ^"^  yet 
ant  died  feifed,  and  this  be  found  acainft  him,  the  points  of  the  ihere**that 
writ  ihall  not  be  inquired,  becauie  he  has  pleaded  in  bar;  for  in  9'E.V 
upon  bar  thev  (hall  not  be  inquired  ;  but  if  he  pleads  to  the  writ  the  tenant 
they  fliall  be  inquired  clearly ;  per  Fitzherbert  J.    Br.  Mortdan-  [   4^5  ] 
ceftor,  pL  I.  cite  27  H.  8.  12.  j;;:tt,fr 

of  the  de- 
mandant did  not  die  feifed,  and  the  points  of  the  writ  were  inquired.     Ibid.— —Brooke  makes  a 
ftuere  if  there  be  any  difference  where  he  fays  that  he  did  not  die  feifed,  and  where  he  pleads  bar  zi\^ 
traverfet  that  he  did  not  die  feifed  &c,  but  fays  fee  elfewhere  that  the  dying  feifed  is  not  material^ 
^t  if  he  was  feifed  the  day  of  his  death,  and  fo  are  the  words  of  the  writ.     Ibid. 

6.  The  points  of  the  writ  to  be  enquired  are,  according  to  the  Thefe  three 
words  of  the  writ,  i.  Si  W.  pater  pr«d'  A.  vel  mater,  foror,  S°^ff|j*" 
frater,  avuncul'  vel  amita  fuit  feifit.  in  dominico  fuo  ut  de  fcod'  mortdaa- 
de  uno  mefuagio  &  una  virgata  terrx  cum  pertin'  in  N.  die  quo  ceih>r  ifaaii 
obiit.  2.  Et  fi  obiit  poft  coronation'  dom*  H.  regis,  [or  according  l^  J^^^^r** 
to  2  Inft.-399.  Et  fi  obiit  infra  50  annos  jam  ultimo  elapfos  ante  ?eco^niw^ 
jcftc brevis].  3.  Et  fi  propinquior  haeres  ejus  fit.  F,N. B.  195.  (E)  of  ^^^  aflife, 

albeit  the 
tenant  make  default,  and  no  ittue  be  joined  thereupon ;  but  it  is  not  fo  in  the  writ  of  aicl,  bcfaicl,  or 
floofinage,  for  they  are  no  affifes  but  writs  of  pnecipe  quod  reddat,  and  therefore  if  default  be  made 
therein,  judgment  (hall  be  given  by  default,  as  in  other  writs  of  pnecipe  quod  reddat,  without  in- 
quiry of  any  point  of  the  writ :  the  three  points  of  the  affifc  are  hypothetical,  the  demandant  affirm- 


7,  One  point  of  the  writ  is  to  inquire,  whether  the  demandant 
he  propinquior  h^tres  to  his  father.  PL  C.  239.  b.  in  Cafe  of  WiUoni 
Y.  Lord  Barkley, 

(C)  L/Vj.    In  what  Cafes^  and  of  what. 

I .  T  N  affife  it  was  faid,  that  mortdanceftor  was  brought  of  the 
-■•  Qffice  01  bailiff  of  the  forejl  of  P.    Br,  Mortdanceilor,  pi.  1 7, 
cite*  7  AflT.  1%. 

a.  Mortdanceftor  was  brought  of  a  W/jiw/Vi.  Br.  Mortdan- 
ceilor, pi.  23.  cites  loAff.  II. 

3.  Writ  of  mortdanceftor  was  of  two  parts  of  the  moiety  of  a 
mill%  and  the  writ  awarded  good,  the  mill  being  at  the  time  not 
Jcvcr'd  but  remaining  per  my  &  per  tout  undivided.    1 1  Aff.  20. 

4.  Mortdanceftor  was  brought  of  a  r^ntnharge.  Br,  Mort- 
danceftor^ pl.  53.  cHes  1 1  Aff.  29.  , 

M  nx  J  5.  A  malt 
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5.  A  man  may  have  a/fife  of  mwrtdancefiar  in  right  of  damaga^ 
Br.  Mortdanceftor,  pi.  3$!  cites  29  Afll  ii. 

6.  Mortdanceftor  againft  J,  who  voucVdto  warranty  [B],  who 
at  thefummons  ad  warraniizandum  tuas  effbign*dj  and  at  tb^  day 
V)as  ejfoigfid  dtfervitio  regis  ^  and  at  the  day  failed  of  bis  nuarraat 
ofe/Toirij  and  at  the  fame  day  the  tenant  was  effoigf^d  de  fervitio  regiSf 
and  the  demandant  prafd  the  afftfe  by  default  of  the  vouchee  fsr 

failure  ofwarranty^  and  could  not  have  it;  for  none  is  party  to 

the  affile  but  the  tenant,  till  the  vouchee  had  warranted  to  the 

tenant,  and  the  demandant  fliall  not  have  the-  afiife  by  default 

where  the  tenant  it  eflbign'd  \  by  which  the  affife  was  adjudged 

and  adjourned.     Br.  Mortdanceftor,  pi.  4^  cites  45  £t  3-  24. 

Ipfuch  cafe       "j.  In  dowcr  it  was  faid,  that  if  the  guardian  lifesin  dower- at 

^^  it  h"*     /^«flr/?^,  or  as  vouchee  where  the  heir  is  vouched  in  his  ward,  and  (he 

had  fuch     recovers  where  (he  has  not  title  there  the  infant  fliall  hare. 

vrit  at  his    mortdanccdor  at  his  full  age  ;  and  this  feems  to  be  good  reafoot 

full  age  at    Jj^caufc  the  infant  is  not  party  to  the  recovery,  and  faint  re* 

Avw/nou     covery  (hall  not  void  mefpe  eftates.    Br*  Mortdanceftor^  pi.  5^ 

withftand.      citCS  46  £•  3.  1 9,  20, 

ing  the  pof- 

feffioa  of  the  guardian,     sinft.  134. 

[  426  ]       8*  Scire  facias  upon  a  fine,  levied  fur  conusance  de  droit  come  cm  &G* 

Br.  Scire     to  the  barop  andfeme,  and  to  the  heirs  of  the  baron  who  died  i  per 

^T^^clJt'    ^^^  the  heir  of  the  baron  (hall  have  mortdanceftor  clearly,  and 

s.  C.  Thim.  and  Culpeper  agreed  to  it,  becaufe  fuch  nature  6f  fine  is 

executed  ;  but  it  did  not  appear  if  the  feme  furviv'd  or  not ; 

but  per  Thim.  and  Culpeper,  all  is  one.    Br.  Mortdanceftor^ 

pi.  7.  cites  II  H.  4.  55. 

9.  It  was.faid  that  where  a  man  leafes  land  for  life  rendringrent 

and  dies y  the  heir  (hall  not  have  mortdanceftor  of  the  rent';  for 

the  anceftor  had  not  fee  fimple  in  it  \  contra  upon  cift  in  tail  a^id 

rent  referved.    Br.  Mortdanceftor,  pi.  9.  cites  7  H.  6.  3. 

?f  ^.  Tho»       jQ^  The  writ  of  mortdanceftor  lieth  where  tdY father  or  «?»• 

ot  G\wT    tiler,  brother  or  Ji/ler,  or  uncle,  or  aunt,  or  nepbev>y  or  mece  £etb 

ctfter,  6  E.  feifid  of  any  lands,  tenements  or  rents,  or  of  a  corody  or  other 

1.  cap.  1.    rents,  as  hens  or  capons  ifTuing  out  of  other  lands  of  an  eftate  of 

only^&Ser,  fce-fimple :  now  if  ^Jlranger  after  their  deaths  abate  in  that  land, 

coufin,      '  rent  or  profits,  I  who  am  his  heir  (hall  have  this  writ  of  aifife  of 

grandfather  mortdanceftor.    F.  N.  B.  19?.  (C). 

or  great-  ^J    \     / 

grandfather.  For  aU  art  in  equal  xnifchief.  and  therefore  within  the  fame  remedy,   a  Iqft.  iff. 

II.  And  if  the  anceftor  were  feifed  the  day  that  he  died,  of 
any  lands  or  rents,  or  other  like  things  of  a^  eftate  in  fec-fiin- 
ple,  altho*  that  ^firanger  entreth  and  dijfeifeih  him  of  that  land 
or  tenements  the  day  that  he  dieth,  fo  tliat  he  dieth  not  feifed  of 
the  fame  land  or  rents  Sec.  yet  I  who  am  his  heir  (hall  have  that* 
affife  of  mortdanceftor,  becaufe  the  writ  doth  not  fuppofe  that 
any  anceftor  died  feifed,  but  the  writ  faith,  Parati  facramcnto 
recogn.  (i  W.  pater  &c.  fuit  feifitus  indominico  fuo  ut  dc  fcodo 
die  quo  obiit  &c.  and  the  fame  is  fufficient,  altho'  be  dieth  noc 

feifed  \  and  the  form  of  the  writ  is  fuch.    F*  N.  B*  195.  P)* 

12.  If 


12.  If  one  has  a  corody  to  him  and  his  heirsj  and  dies  feifedt  or 
was  feifed  the  dav  of  his  death,  his  heir  (hail  have  aflife  of 
mortdanceftorj  if  it  be  taken  from  him.    F.  N.  B.  196.  (B). 


(C  2)  Lies.     Of  what  Seifin. 

!•  T  F  there  are  grandfather j  father  andfon^  and  the  grandfather 
**•  dies  feifed^  and  after  tht  father  diesy  and  xixtfon  endwus  the 
grandmother  J  2XiAJhe  dies,  ana  a Jiranger  abates  y  the  fon  (hall  not 
have  mortdanceftor  of  the  feifin  of  his  father ;  for  his  feifin  was 
defeated  by  the  endowment  of  the  grandmother,  and  -ihe  is  in 
by  the  grandfather;  per  Wiche.  which  Kirton,  Finch,  and  Mow- 
bray denyM ;  and  yet  Finch,  and  Mowbray  granted  that  by  the 
endowment  of  the  grandmother  every  mefne  eftate  was  defeated, 
and  therefore  the  law  is  with  Wiche.  as  it  feems.  Br.  Mort- 
danceftor, P^-'s-  c^^^s  45  E.  3.  13. 

2.  Where  the  ijfue  enters  and  endows  his  nwther  and  after  dies 
fvithotdt  ijpse,  and  after  the  tenant  in  dower  dies,  and  a  Jf ranger 
abates,  the  uncle  of  the  ilFue  Uiall  have  mortdanceftor  upon  the 
feifin  of  the  brother  who  was  father  of  the  iffue,  and  not  upon  the 
popjjton  of  the  iJfue ;  for  by  the  endowment  the  feifin  of  the  iffue 
was  defeated  \  per  Culpeper ;  quod  nemo  negavit ;  and  fo  fee 
the  laft  feifin  avoided ;  quod  nota  bene.  Br.  Mortdanceftor, 
pi.  6.  cites  1 1  H.  4. 1 1. 

3.  If  one  dies  in  pilgrimage  beyond fea,  his  heir  fliall  have  a  writ 
of  mortdanceftor ;  and  in  fuch  writ  it  fufficeth  if  he  ^txz  feifed 
the  day  he  went  out  of  England,  tho'  it  was  not  the  day  of  hia 
death.    F.  N.  B.  196.  (A). 

4.  If  the  father  enters  into  religion  and  is  profef/d,  the  fon 
ihall  have  a  mortdanceftor,    if  a  ftranger  abate  in  the  land.     . 
F.N.  B.  196.  (A). 

5.  JSz  mzn  ho  feifed  in  tail,  the  remainder  to  his  right  heirs,  znd  C   427    ] 
afterwards  he  dies  feifed  without  lifue  of  his  body,  and  a  ftranger 
abateth,  it  is  a  queftion  if  the  heir  fhall  have  an  affife  of  mort- 
danceftor.  And  fays  An.  21  £.  3.  Itin.  Suff.  M.  5  H.  4.  the  opi- 
nion of  fome  was,  that  if  the  remainder  be  to  his  right  heirSj 

that  then  he  ftiall  not  have  an  affife  of  mortdanceftor  j  but  if  a 
gift  in  tail  be  made  unto  one,  the  remainder  to  him  and  his  right 
heirs,  that  then  he  ftiall  have  an  affife  of  mortdanceftor,  becaufe 
he  hath  the  remainder  in  fee  to  him  and  his  heirs ;  but  it  feemeth 
he  ftiall  not  liave  an  affife  of  mortdanceftor  in  the  one  cafe,  nor 
in  the  other ;  for  the  words  of  the  writ  are.  Si  W.  pater  &c. 
fuit  feifitus  die  quo  obiit  in  dominico  fuo  ut  de  feodo ;  and  here 
he  was  not ;  for  he  was  feifed  in  demefne  ut  de  feodo  taliato^ 
and  not  in  demefne  as  of  fee  ;  and  therefore  the  jury  cannot  find 
that  he  was  feifed  in  his  demefne  as  of  fee  j  for  of  the  demefne 
he  was  feifed  in  tail.    Quaere  of  that.  F.  N.  B.  ipd.  (K). 


M  m  4  (D)  Lies. 
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(D)  Lies,     jigain/i  whonij  and  iy  nvbom. 

I.  \7[ -^  HERE  a  man  holds  two  acres  of  his  lord  fir  certain  rtnt^ 

and  gives  the  on^  in  tail^  yet  he  remains  tenant  /j  the  hri 

of  both  acres y  and  the  writ  well  brought  againjl  him  withczrt  nandng 

the  te7tant  in  tail.     Br.  Mortdanccftor,  pi.  19.  cites  8  Aff.  35. 

Br.  Tail  &       2,  Aflife  ;  if  the  donee  in  tail  has  ijite^  he  may  alien,  and  if  ho 

?9.""it«     diesfeifed  his  heir  ftiall  have  mortdanccftor;  for  this  is  tee-fimpk 

^.  C.  conditional i  per  Green;  ^/// per HufTey,  tht  heir  collateral ^Ji 

not  have  mortdanceftor  in  thi^cafe.    Br.  Mortdanceilor, pi.  31* 

cites  18  AC  5. 

3.  None  is  abator,  but  he  who  firft  enters  by  tort  upon  a  dc* 
.  fcent ;  but  yet  affife  of  mortdanccftor  lies  agawft  the  heir  «r 
feoffee  of  the  abator^  or  againjl  the  20tb  heir.     Br.  Mortdanceftorj 
pi.  6i.  cites  5  H.  7.6.  per  Keble. 

44  If  two  purchafe  jointly  to  them^  and  to  the  heirs  oftheone^  and 
he  who  has  fee  dies,  and  after  the  other  dies,  the  h/ir  j/"  thefafi 
fiall  net  have  mortdamejtor  i  and  the  reafon  feems  to  be  inaJmuA 
as  the  J  tie  was  not  executed  in  poffejjion  by  reafon  of  the  furvivor  if  tbt 
ether ;  and  in  efFcft,  it  is  now  only  a  defcent  of  a  rcvcrCon,  tsA 
the  feme  of  him  who  had  fee  fliall  not  have  dower;  and  yet  be 
mieht  have  forfeited  the  fee-fimple,  or  given  it  by  feofliDcnti 
and  joined  the  mife  in  writ  of  right ;  for  he  in  reverfion  and  die 
tenant  for  life  may  do  it ;  quxrc  if  he  may  releafe  it.  Br.  Moit* 
danceftor,  pi.  59.  cites  29  H.  8. 
Tut  if  the  5«  If  a  man  goes  beyond fea  in  pilgrimage,  and  dies  there,  his  her 
viit  be  io    fl^^u  h^e  3  ^ri^.  of  mortdanccftor.    F.  N.  B.  loc,  io6.  (H), 

Ibrm,  itihall  ^bate.    F*  N.  B.  195,  196.  (H.}  in  the  notes  ibeie  (c). 

And  H.  13       6.  And  H.  13  H.  3.  Inn.  SufF.    The  joungejl  brptber  had  « 

•diudecdac-  ^lortdanccftor  againft  a  ftrangcr,  and  fliall  recover  where  ibc 

cordit.giy,  fldefi  went   beyond  Jca^  although   he   were   not   dead,  becauie 

where  the  x8  years  paflcd  fince  the  eldeft  went  beyond  the  fcas.     Ibid. 

younger  .  * 

b.oihcr  recovered  in  aflfife  of  i^ortdanceftor,  where  ihe  eldeft  went  beyond  the  Teas,  and  w»  afiit. 
Ibid.——  If  my  youngier  brother  enters  after  the  de4th  of  my  father,  I  fliall  (noij  have  a  BMrtdao- 
cel\or  againft  hjra,  nor  jiny  otl^er  adloi^  but  entry;  and  il  h^  di^urb  9Ae»  i  may  have  aa  ififc* 
F.  ^.  B.  196.  (L;  in  the  notei  there  (aj. 

•    •         7.  Tlie  Gunt  and  niece Jh a IJ  join  in  ^flife  pf  mortdanccftor,  and 
that  is  by  the  ftatute  of  Glouceftcr,  cap.  6.  F.  N.  B.  195.  (H). 

8.  A  mortdanccftor  dcth  not  lie  for  lands  devifable  by  viD, 

becaufe  the  title  may  fall  to  another,  who  is  not  htrir,  by  rhev.iil 

[   428   ]  of  the  anccftor  &c.  and  yet  the  writ  is  true,  that  he  ^  as  feifcd 

the  day  he  died  5  q\icd  vide  23  E.  3.  Lib.  Aft*.  F.  N,  B.  i96.{I)- 

And  fo  in        p.  And  if  the  anceftor  dieth  fcifed,  and  hath  Vf»oJ!fiers  bit 

^^' bi^ithl'r  \^^^^y  ^^^  ^^  ^^^"^  ^^^^^  "^^  ^^^'^  *"  ^^^^^  ^f  Diortdanceftor 
fcall  not  againft  the  other  ;  for  this  writ  lieth  againft  ftrangcrs,  and  no^ 
haveamort-  againft  pi'ivics  in  blood.     F.  N.  B.  196.   L). 

danceftor 

agai...:  ih£  other  for  the  privity  of  blood,  but  L:  GUght  (0  fuc  a  nufcr  obiit  afalAft  hit  brtChcTi  cr 

•ae  litter  a^aiaft  (he  oihcr  4:c.    Ibid. 
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T6.  By  the  pturriew  of  the  ftatute  of  Weft.  i.  13  J9.  i.  rj^.  4. 
If  the  WJ/&,  haying  no  right  to  be  endowed,  hrings  a  writ  of 
ionoer  ogainft  the  guardian  in  chivalry,  and  by  favour  die  guardian 
in  cbivaJry  do  vield  dower,  or  make  default  or  plead  faintly,  by 
means  whereof  the  wife  recovcreth  her  dower  in  prejudice  of  the 
heir,  the  heir  after  he  cometh  to  his  full  aee  ihau  ha%}e  a  writ  of 
tnortdaneeflor  againft  the  wife,  as  he  might  have  againft  the  other 
deforceour.     alnft.3{9. 

II.  If  A.  had  ijfue  B.  a  fin^  and  his^^m^  </iW,  amd  after  he 
took  another  wife,  and  land  was  given  to  A.  and  his  fecond  wift^ 
and  the  heirs  of  their  two  bodies  begotten^  and  they  had  ifTue  C.' 
an&therfon^  and  xhtfeme  diedy  and  then  A^  diedy  and  a  Jtranger 
abated:  in  fuch  cafe,  C.  the  fon  before  thejiatute  de  donis  could 
not  have  had  mortdanceftor.  For  one  point  of  the  writ  is  to 
enquire  if  the  demandant  be  propinquior  hxres  to  his  father, 
and  this  C.  is  not,  but  B.  his  eldeft  brother  is  next  heir,  and  fo 
(hould  have  had  formedon  in  defcender,  which  was  a  writ 
founded  upon  his  cafe.    PI.  C  239.  b. 

I  a.  If  ^.  be  tenant  for  life^  remainder  to  B.  for  years j  re* 
piainder  to  A,  in  fee^  who  diesjetfed^  and  a  ftranger  abates,  the 
heir  (hall  have  mortdanceftor  ;  per  Powcl  J.  Lutw.  753,  Trio, 
P  W!*  3.  in  Cafe  of  Bates  v.  Bs^tes, 


(E)  Lies,    In  what  County  or  Place. 

I.  VffOrtdanceftor  was  brought  in   C.   B.  of  land  in  mnother  *  See  (A) 

^^^  county  J  Laicon  demanded  judgment  if  the  Court  will  P*-  '• 
take  eonufance  ^  for  the  ftatute  of  *  Magna  Charta  cap.  12.  is^ 
that  aflife  fhall  not  be  taken*  but  in  its  county,  and  the  ftatute 
(peaks  as  well  of  aflife  of  novel  difleiiin  as  of  aflife  of  mortdan* 
ceftor ;  quod  nota ;  but  per  Copley  prothonotary,  a  man  may 
bring  this  aOion  ^  juris  utrum  in  hank  tfhe  will,  or  in  the  proper 
countx  at  his  elefiion.  But  the  law  is  contrary  as  it  feems ;  for 
xhejtatute  is  in  the  negative.  '  And  after,  per  Cur.  if  the  ftatute 
t)e  m  the  negative,  the  Bank  fhall  not  hold  plea  \  and  fee  the  fta-^ 
tute ;  for  it  is  in  the  negative.  Br.  Mortdanceftor,  pi.  22. 
cites  38  H.  6.  18.— ~And  fee  S.  P.  39  H.  6.  19.  where  it 
was  awarded  per  Prifot,  that  the  defendant  ftp  fine  die,  nota. 
Ibid. 

2.  But  if  aflife  of  mortdanceftor  be  brought  in  the  fame  county  F.N.B.I77. 
where  C.  B.ftts  it  fhall  be  returned  in  the  fame  Bank.    Br.  Mort-  (^)  W- 
danceftor,  pi.  6o.  cites  the  Regifter,  fol.  196. 

J.  And  if  B.  R.fts  in  another  county  than  where  €•  B.ftts^  then  F.V.B.177. 
the  aflife  of  mortdanceftor  of  land  in  this  county  where  B.  R.  ^}y^)(j^ 
fits  (ball  be  *  returned  in  the  fame  B.  R.   Ibid.  cot')* 

4.  Andfo  fee  //  any  of  the  Banks  are  in  the  county  where  the  F.N.B.I77. 
mortdanceftor  is  to  be  brought,  this  fhall  be  returned  in  the  W  (^ 
l^ank}  but  if  both  the  Banks  are  in  one  and  tbeifattti  msntyy  then  it  ^{^ 

(ball 
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cflor  ituU  (hall  be  brouriit  in  C.  B.  for  this  is  a  common  piea  as  it  Jecm, 
*^^r't^l   and  fo  of  aiSfe  of  noKd  diffeifin.    Ibid. 

ta  iikf  man-  ^ 

»er  «£  the 

m^&k  oi'  novel  diffclfiu  fiiall  1>e  before  the  Jufticet  of  C.  B.  or  B.  R.  and  in  (B)  fajt,  that  if  hach  tki 

jBenchesare  in  onecountr,  the  ufage  is  to  bring  the  aflife  of  novel  difleiiia  in  the  C.  B.  cr  Bt  L  It 

yteafurCf  bucthat»  h9thiaks»  is  agaiofk  the  rule  in  the  regifter. 


(F)  Writ     And  Proceedings. 

I .  IWJ'Ortdanceftor  againji  feveral  by  fevered  fufhmjfiis^  and  tfi/ 

^^  vouched  to  warranty  feverallyy  and  all  the  vouchers  grantei 

for  term  of  life^  which  was  ^counter-pleaded  thqt  none  &c.  hy  tte 

J}atute\  and   the  detnandant  prayed  that  it  be  tried  by  the  o^t 

which  the  Court  denied  ;  for  they  faid«  tliat  they  would  mt  teie 

the  affife  by  parcels  not'tvithflafi^ng  the  feveral  jummons^s.     Br. 

Mortdanceftor,  pi.  22.  cites  lo  AiT.  pl-  3*  and  pi.  17.  accordin^yt 

but  contra  in  itinerc  North. 

2.  In  mortdanceftor  the  nurit  was  of  3  mefuagesy  4c  acres  of 
lanjdy  10  acres  of  meadow,  los.  rent^  and  ojf  two  parts  of' a  msfrnge^ 
and  <f  two  parts  of  a  moiety  of  a  mill^  &c.  And  in  the  daufe  of 
Et  interim,  &c.  the  writ  was  Mefuag'  prcd'  terras  prat*  mo- 
lend'  ;  but  neither  the  two  parts  of  the  mefuage^  nor  the  two  parts 
of  the  moiety  of  the  mill  were  put  in  view;  &  non  allocatur ;  for 
they^rm  of  the  Chancery  is  to  put  the  whole  in  view  notwithftand- 
ing  that  parcel  only  be  in  demand  ;  and  after  it  was  challenged 
becaufe  he  demanded  tnvo  parts  of  the  moiety  of  the  mill^  which  is 
the  third  part  of  the  whole,  and  fo  (hall  be  demanded,  &  aoa 
allocatur.    Br.  Faux  Latin  &c.  pi.  67.  cites  1 1  Afl'.  20. 

3.  Commiffion  /«  take  affiles  extends  as  nvell  to  mortdancefior  U 
other  aflifes,  and  fo  of  aflociation,  atid  where  the  our  is  put  with* 
out  day  the  other  is  likewife,  and  when  the  one  is  put  to  ns 
attachmenty  the  other  is  put  to  re-fummons  \  but  note,  that  at  tUs 
day  the  commiflions  make  expre/s  mention  of  aflife  of  mortdancet 
tor.    Br*  Mortdanceftor,  pi.  55.  cices  12  Aff.  2. 

4.  Writ  of  mortdanceftor  was  Si  J.  obiit  feifitos  de  offo  pe£h* 
terra  in  longHudme  Isf  fex  pedibus  in  latitudine  &  duabus  partibss 
unius  mefuagii,  &dc  mrdietate  duarum  partium  unius  mefnagH 
in  vilia  de  D.  &  interim  mefuac^ia  &  terras  tenementa videant  8tc. 
And  the  writ  was  challenged,  becaufe  it  was  de  o3o  pedibus  tertt 
ice,  where  it  (hould  be  of  a  place  containing  oBo  pedetUc.  &  noa 
allocatur  \  and  it  was  challenged,  becaufe  the  land  was  m  TiUa 
D.  and.the  vifne  was  demanded  de  villa  de  D.  &  non  allocators 
for  in  villa  ii  de  villa  is  all  one ;  and  it  was  alfo  challenged,  be- 
caufe land  was  demanded  before  mefuage,  &  non  allocatur ;  for  a 
thing  intire  ftiall  be  demanded  before  a  thing  parted ;  and  nolCt 
that  two  vills  oftentimes  fhall  be  intended  one  and  the  fame 
thingi  and  the  reafon  that  in  the  claufe  <^  the  view,  the  mefuage 
was  before  the  land,  which  was  intire,  waS)  becaufe  where  poif 
of  a  mefuage  is  in  demand,  yet  the,  whole  mefuage  /ball  be  (tU  i» 

vievi 
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«itf«v»  and  a  man  cannot  have  writ  of  other  form ;  quod  nota  lietie. 
Br.  Faux  Latin  &c.  pi.  117.  cites  16  £•  3.  &  F.  N.  B,  tit.  Moxt<-      1 
danceftor. 

5.  In  mortdanceftor  in  Pais  iy  divers  fummon/s  th«  tenant  as  to 
9He  fummons  vouched  in  the  fame  county^  tvhich  was  counterpleaded 
by  theflatutej  and  to  another  he  prayed  aidy  and  to  the  third  he  vouched 

fireign,  and  the  voucher  granted;  and  becaufe  aflife  cannot  be 
taken  by  parcels  all  was  adjourned  inio  Banky  and  he  who  prayed 
aid  made  default  y  by  which  the  aifife  was  awarded  again  ft  him  \ 
and  as  to  him  who  vouched  in  a  foreign  county,  the  vouchee  war* 
ranted  him  and  entered  into  the  warranty  and  vouched  overy  and  the 
fecond  vouchee  came  and  demanded  the  lien^  and  the  other  fiJiewed  [  430  ] 
deed  of  his  ancejiory  hearing  date  where  the  tenements  Liyy  and  the 
fecond  vouchee  denied  ity  and  they  were  at  ijfue.  And  per  Green, 
all  thofe  iffues  fball  be  tried  by  the  aflife  in  Pais  \  but  per  Shard, 
aflife  fhall  not  be  taken  by  parcels,  and  this  iffue  of  the  deed  denied 
is  outof  the  point  of  the  ajjlfey  and  triable  byinqueft,  and  neither  the 
demandant  nor  the  tenant  are  parties y  but  the  two  vouchees y  by  which 
this  inqueft  fhall  be  firft  taken  and  tried  here,  &  concordat  in 
juris  utrum  M.  17  £.  3.  contra  H.  10.  £•  3.  where  it  is  faid, 
that  aflife  of  mortdancedor  and  juris  utrum  may  and  ought  to 
be  taken  by  parcels,  and  in  fuch  cafe  H.  9.  E.  3.  the  affifc  after 
fuch  iffue  tried  was  taken  of  damages.  Br.  Mortdanceftor,  pi. 
30.  cites  1 7  AiT  9. 

6.  Mortdanceftor  againjl  an  infanty  who  pleaded  [that  for'] 
^oppel  which  was  no  efloppely  and  Secaufe  the  tenant  was  an  in- 
fant, the  afTtfe  was  awarded  at  largCy  and  re-fummons  awarded  as 
nuell  againjl  the  jury  as  the  party y  and  at  the  day  the  tenant  cafi 
effbign  which  was  quajhed  by  award,  and  the  ajjtze  remained  for 
default  of  jurorsy   and  at    the   next  fejftons  the  Jujlices  did  not 

.  comey  by  which  re-fummons  was  fuedy  and  the  tenant  was  ejfoignedy 
and  this  was  adjudged  and  adjourned ;  for  this  re-fummons  is 
to  revive  the  plea,  and  the  other  was  only  mefne  procefs.  Br. 
Mortdanceflor,  pi.  41.  cites  30  Aff.  46.  51. 

7.  In  aflife  the  writ  was  pofl  primam  traffretationem  where  it 
(hould  be  transfretationem  fciP  (f)  for  (ns)  &  nomina  eorum  f«- 
breviari  for  imbreviari  fcil'  (n)  for  (m)  and  pafled  for  the  plain* 
tiff^  and  thofe  matters  alleged  in  arrefl  of  judgment,  and  yet  it 
appeared  by  the  title  of  the  plaintiff,  that  this  was  done  in  the 
time  of  R.  II.  fo  that  it  appears  that  it  was  after  the  limitation, 
and  yet  the  plainti£F  recovered.  Br.  Faux  Latin  &c.  pi.  22.  cites 
J3  H.  4.  17- 

8.  And  per  Hank,  where  tliofe  words  in  aflife  of  mortdancef- 
tor (propinquior  bares  ejus  fit)  zxcomittedj  the  writ  fhall  abate  ; 
for  it  wants  matter.  Ibid. 

S.  But  fretationem  fuflices  nuiibout  (trans)    8e  inbreviari  & 
reviari  are  all  one,  and   therefore    well  and    no  jeofail. 
Ibid. 

xc  If  the  heir  brings  af^fe  within  agCy  he  (hall  mt  find  pledges y  Bat  if  maay 
^nd  the  writjball  mtfay^  Si  A-  fecerit,  tefeeurum  igc.  nor  Si  obiit  -^^'^^ 
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nnd  fime  are  poff  eororuOhnitn  i^e.  becattfe  it  appears  by  the  demandaat^s  tcCf 

mndf^me  «^  '•  AN.  D.  I95.  ^n> 

then  the  writ  fliall  be  in  the  commoo  form»  it'  if  all  were  of  full  age.  f  •  N.  B.  195  (H).  HA 
in  the  notes  there  (bjcltei  13  E.  3.  pi.  677.  9  E.  2.  Brief»  852. 

1 1 .  The  order  of  fctting  the  parcels  in  the  Hcrit  (hall  be  as  ini 
writ  of  right.     F.  N.  B.  196.  (C). 

1 2.  A  man  (hall  have  a  certificate  upon  this  writ,  and  Tib 
writ  J  of  aJfociatioHy  &  (i  nou  omneS|  as  he  (hall  have  in  al&fe  of 
novel  difleifin.    F.  N.  B.  196.  (D). 

13.  The  procefs  in  mortdanceftor  is  fummons  againft  the 
party,  and  if  he  make  default  at  the  day  of  the  aflife  returnM, 
then  the  phint;fF  ought  to  fue  a  refumnwns  \  and  if  he  make 
default, again,  the  amfe  (hall  be  taken  by  his  default.  F.N.  B< 
196.  (G). 

Whtre  the  i^,  Andxl  a  man  vouch  in  afTife  of  mortdanceftor,  and  at  the 
JJJJJJ^  ^  (irft  day  the  vouchee  make  default^  then  the  refummons  (hall  iffin 
fweigtter  19  forth  againft  him.     Ibid. 

ttrder  to  re* 

move  the  plea,  and  the  vtatcbet  ^vas  returned fummontd^  and  made  defanh^  tb^  *  pmrtitmt^ 

wmnded.     F.  N.  B.  196.  (G)  in  the  ootet  there  (a)  cites  3  AC  10.  28  AS,  29. 

*  S.  P.  And  no  re-fummons  was  awarded  agaiift  the  voocheet  at  it  (hould  be  in  the  mortie* 
ceftor  againft  the  tenant  himfelf ;  quod  oota.    Pr.  Procefi,  pi.  92.  cites  3  A^*  io« 

The  tenant  j  j,  And^S  if  the  tenant  or  vouchee  at  the  firft  day  be  effrnpud^ 
ii?*tlw»  dayt  *"^  afterwards  at  the  day  given  by  the  efibign,  tnc  tenant  or 
and  after.'  vouchee  make  default^  a  re«-(ummona  (hall  be  awardecL    Itud. 

wards  made 

[n  defauitt  *  no  re-fummons  wasy  but  the  jury  taken  by  default,  to  E.  3.  7. 4S.E.3.t> 
43  '     J  4  H.  6,  23.  18  E.  4.  8.  Note,  it  wu  a  cowimM  ejoigm^  yet  fiee  f  8  Afi^  13.  arc-fa»- 
Boot  granted,  and  fee  xi  Afl*.  79.  F.  N.  B.  196.  (G)  in  the  notes  there  (b). 

*  S.  P.  For  re^fummooa  does  not  lie  ((Ut  inunediately  upon  the  deiaiilt  at  the  fuaunoac   Ir. 
Mortdanceftor,  pi.  11.  cites  4  H.  6.  23. 

f  Br.  Mortdanceftor,  pi.  18.  cius  S«  C.  accordingly.  But  Brook  faysi  Note  thattBe  efiipi  k  m 
emy  af^ettamet^  and  To  nota  bene. 

« 

16.  But  if  the  tenant  at  the  firft  day  be  eflbigned  as  in  th 
JSlin^s  fervicCf  and  afterwards  make  default  at  another  dayidx 
^llife  (hall  be  taken  b^  his  default  &c.    Ibid^ 


(G)  Plfadings. 

U  VA'Ortdanceftor  was  brought  of  a  tailymck  nvitiwt  Joying  in 
^^-^  dominicofuo  &c.  upon  which  the  writ  was  challensed, 
and  alfo  that  ainfe  is  not  given  but  by  ftatute  of  fuch  a  thingi 
for  it  was  not  accounted  franktencment  at  comnum  law,  but  it 
was  faid  there  that  this  is  not  the  caufe,  and  that  nuper  obiit  has 
been  feen  of  a  corody  de  libero  tenemento.  Br.  Mortdanoefiort 
pi.  23.  cites  10  A(r.  1 1. 

2.  Mortdanceftor  was  brought  of  a  rent^^harge^  and  the  afife 
was  taken  viithout  fhe^ving  thereof  any  deed  or  fpcdaityi  qvod 
nota.  fir.  Mortdanceftorji  pi.  53^  cites  \i  A£  29. 

3.  Mort^ 


3.  Mortdanccftor  of  meadow  and  of  rent ;  at  to  the  ifnadow  the 
tenant  /aid  that  the  demandant  himfelf  leafed  to  him  for  term  of  lifei 
this  is  a  good  bar  without  faying  that  it  was  aftef  the  death  of  the 
Mceftofy  and  without  Jhewing  fpecialty^  &c.  The  demandant  faid^ 
that  after  the  death  of  his  ancejior  the  tenant  had  nothing  of  his  leafe  / 
{5*  non  allocatur f  unlefs  he  confefid  the  demife^  and  that  his  anceflon 
iiedfafed  after  :  and  as  to  the  rent  faid  that  hors  de  fon  fee  8cq. 
Judgment,  if  without  (hewing  title  &c.  &  non  allocatur ;  be- 
cauic  the  defendant  was  tenant  of  the  rent  and  not  tenant  of  tlic 
land  out  of  which  &c-  Br.  Mortdanccftor,  pi.  29.  cites  la  Aff.  38. 

4-  In  mortdanccftor  the  tenant  difclaimed   by  attorney    and  *  All  Ae 

well;  and  per  Huffey  it  is  no  plea,  *  that  the  writ  bore  date  be^  ^^ ^ 

fere  the  laftfeffions  in  the  county  which  was  not  arraigned ;  judg-  (c^  le  br» 

mcnt  of  the  writ ;  but  Brooke  makes  a  quaere.    Br.  Mortdan-  port  date  dt- 

ceftor,  pi.  54.  cites  12  Aff.  2  c.  !"*  ^^  ^"* 

*      •*  ^  feinons  en- 

J,      - ,         .  count '  quel 

One  fait  amifnc&c.)  butthc  year  bwk  is  aiherc,  1>ut  it  it  21  AC.  »c.  the  ix  Aff.  at.  being  aa9* 
«t  pomt,  and  fo  all  the  edition!  mif.printed. 

5.  In  mortdanccftor  the  tenant  vouched  and  prafd  that  he  be 
fummonedin  another  county y  the  demandant  counterpleaded  the  general 
counterplead  and  the  aflize  awarded  and  found  for  the  tenant,  by 
which  it  was'  awarded  that  the  voucher  ftand.  The  demandant 
faid  that  life  vouchee  has  affets  in  this  county,  and  pray'd  that  he  be 
fummoned  in  this  county,  and  could  not  have  it,  by  reafon  of 
the  iffue  above  found  againft  him.  Br.  Mortdanccftor,  pi.  4C* 
CitC6  36Aff.6.  >r    -t^  , 

6.  In  mortdanccftor  the  tenant  faid  that  J.  N.  was  feifed  in 
fie,  and  the  land  is  devifable  &c.  and  that  flic  devifed  to  the  de- 
fendant in  fee  and  d/d,  and  he  enter'd;  this  is  a  good  plea 
without  fhewing  the  teftament ;  for  this  belongs  to  the  executors ; 
quod  nota  bene.     Br.  Mortdanccftor,  pi.  57.  cites  40  Aff.  2. 

7.  In  aflife  it  was  faid,  that  in  mortdanccftor  by  an  infant  he 
need  not  male  mention  that  the  ancejior  died  after  the  limitation  ; 
P5r  ^^^1  y  for  it  appears  by  the  age  of  the  infant ;  Norton  faid 
this  is  true  wfcere  it  is  brought  upon  the  feifm  of  the  father  or 
mother,  contra  where  it  is  brought  upon  the  poffejfwn  of  another  an^ 
eefton  and  it  was  agreed  where  thofe  words  propinquior  hares 

ejus  fit  are  omitted  in  aflize  of  mortdanccftor,  that  the  writ  fliall  [  412    ] 
abate;  for  it  wants  matter.     Br.  Mortdanccftor,  pi.  8.  cites 
12  H.  4.  26.  &  13  H.  4. 17. 

8.  Where  an  abatement  is  alleged,  the  entry  in  the  roll  is  no  other, 
but  quod  pred' tenens  fe  intruftt ;  per  Littleton  J.  quod  nuUus  ne- 
gavit.    Br.  Montdanceftor,  pi.  10.  cites  15  E.  4.  22. 

(H)  Plea  good  I  what  is;  in  Abatement  or  in  Bar. 

I.  p^    and  B.  brought  mprtdanceftor  of  the  feifm  of  E.  tmck 

*  to  one  and  couftn  to  the  other,  and  was  compelled  Xojhew 

how  uncle  and  how  couftn ;  and  it  was  pleaded  in  bar  by  the  next 


■  y»n 
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of  Uood,  and  baflardy  was  alleged  e  contra ;  and  it  was  awaiU 
that  baflardy  tho'  it  be  in  the  rights  is  a  good  plea  in  a8mfff» 
f^Jforyy  as  here.  Bn  Mortdanceftor,  pi.  13.  cites  i  Affi  15.4 
H .  E.  3.  accordingly  in  Writ  de  Aiel. 

2.  In  moitdanceftor  lafl  fetftn  was  alleged  in  the  demandant  at 
of  fee  y  and  of  right ^  in  abutement  of  the  nvrit,  and  it  is  fuffident 
nvithout  Jbenving  J?o*w  he  came  to  it^  and  well  j  by  which  the  A* 
tnandant  Jhe%u  d  that  it  was  by  dijfeifin  to  the  tenant ^  upon  whick 
the  tenant  recovered  againfl  him  in  afllfe,  and  the  tenant  cooU 
not  deny  it,  and  therefore  the  aflife  was  taken,  quod  nota  \  ml 
note  that  lad  feifm  in  writ  of  poflefllon  without  title  is  to  the 
writ,  and  by  title  is  to  the  aAion  in  every  writ  but  in  writrf 
right.     Br.  iVJortdanceilor,  pi.  16.  cites  5  Aff.  i. 

3*  In  alFife  it  was  faid  that  mortdanceftor  was  brought  of  the 
oCice  of  bailiiFof  the  foreft  of  P.  tvithout  faying  in  the  writ/** 
pertinentiisy  a*id  the  writ  awarded  good  ;  quod  nota  of  an  oficti 
and  without  cum  peninentiis.  Br.  Mortdanceftor,  pL  i7«d!Ci 
7  AiT.  12. 

4.  In  mortdanceftor  of  rent  againft  two  the  9ne  pleaded  hen  it 
fonfee  and  the  ether  ancient  demejne^  and  all  found  for  the  plain* 

tifl^  by  which  he  recovered  ;  and  fo  fee  ancient  demcfne  ny'i 
per  patriam,  as  it  feems  there,  without  taking  tlie  aflife  apoa 
the  points  of  the  writ.  Br.  Mortdanceftor,  pi.  19.  cites  8  AC 
35.  &  10  £.  3.  &  M.  9  £.  2.  accordingly. 

5.  In  mortdanceftor  by  two  ofthefeifin  $f  A.  father  to  the  onesai 
grandfather  to  the  other  the  coufin  was  nonfuiied  andfummoneiam 
fevered y  and  after  nvas  vouched  to  warranty^  and  entef^d  into  the 

warranty  and  faid^  that  thofe  tenements  and  others  nvere  in  thefdfn 
of  the  common  anccflor^  who  gave  thofe  tenements  to  the  mother  tf  At 
tenant  by  the  warranty ^  and  of  other  tenements  dy*d  feifed  ^fi^ 
which  defended  to  hisjtjler  and  another  daughter  ^  and  did  nst/iem 
other  noMey  and  that  thofe  tenements  were  put  in  heftchpeft  with  ether 
tenements y  and  partition  was  made  between  them  of  tie  wholey  tothM 
theje  tenements  and  others  were  allotted  to  his  mother  in  edhwasice  jf 
ethers  allotted  to  another  fiflery  and  prayed  aid  of  her.  And  tfe 
aflife  was  taken  becaufe  he  (hew'd  that  the  anceftor  did  not  die 
feifed  j  and  it  was  faid  that  the  plea  was  in  bar  oftheaffiofiy  and 
fo  it  cannot  be  taken  for  caufe  to  have  the  aid  per  Cur.  And  ajier 
the  tenant  pleaded  in  bar  of  affifcy  and  the  demandant  vsas  put  to  <»• 
fwer  to  it  notwithflanding  the  demife  of  the  common  eincefhr ;  W 
when  the  tenements  are  put  in  hotchpot  between  other  partks» 
they  are  become  in  the  fame  courfe  as  other  tenements  of  whidi 
the  common  anceftor  died  feifed.  Br.  Mortdanceftor,  pL  24- 
cites  10  Afl".  14. 

6.  In  mortdanceftor  the  tenant  voucVdy  the  vouchee  made  it* 
faulty  which  was  recordedy  and  the  demandant  prof  d  the  tLJfJfy  and 

by  award  hefhall  only  have  re-fummons  ;  and  fo  in  attaint  tic  *• 
nantfaid  quod  ajftfa  non  ;  for  my  father  leafed  to  you  for  term  rfafr 
mnd  dfdy  and  ^ou  furrendered  to  me  becaufe  the  land  was  mttf  ts 
great  value  as  the  rent  referved  upon  the  leafe ;  and  held  a  good  hiTi 
and  the  other  traxer/dthefurrender.    Brooke  fays  be  wondcnai 


tdh  ^lesKKflg ;  for  if  the  plalmiff  had  only  for  term  of  life  he 

colildnot  upon  fhis  title  have  affife  df  mortdanceftor ;  but  he 
fays  it  feeins  that  the  bo<A  is  ill  reported,  and  that  it  ought  to 
be  two  *  caffcs,  and  that  this  bar  is  in  affife  of  novel  dtileifia 
as  bar  and  title.    Br.  Moitdanceftori  pi.  34.  cites  28  AiT.  29. 

7.  In  mortdalnceftor  againft  the  haron  and  feme  and  5.  the  haron 
iifclaim^dfir  him  and  his  feme  ^  and  S.  vouch  d  to  warranty  the  ba^ 
ronf  who  came  and  pleaded  recovery  in  *  dumftiit  infra  atatem  by  *  Orij. 
bimfelfagainfi  oni  S.  and  the  eft  ate  of  the  ancejtor  of  the  demandant  (**•  ^)* 
mefne  between  the  title  and  the  recovery  \  and  the  truth  was  that  the 
baron  recovered  againft  S.  named  in  the  aftion  of  mortdan- 
ceftor,  pending  the  action  of  mortdanceftor,  by  a£iion  try'd ;  to 
which  me  demandant  faid  that  the  vouchee  after  the  death  of  his  an* 
ceftor  enfeoffed  S.  with  warranty  ^  of  which  eftatehe  was  feifeddt  the 
time  of  the  receiver y  hady  and  fo  the  recovery  falfe  and  faint  in  law  : 
and  the  vouchee  demurred  upon  the  plea ^  by  which  the  demandant  re^ 
leafed  his  damages  and  prayed feifin  of  the  land,  and  had  it  per  judi- 
cium ;  becaufe  by  this  plea  and  demurrer  all  the  points  of  the 
writ  were  confefs'd,  and  not  per  vifum  juratonim;  becaufe 
the  {demand  is  comprifed  in  tne  writ  in  certain  5  quod  nota  ;  JOn?-  (<*«- 
upon  which  tho'  the  baron  recovered  by  elder  title,  yet  the  an-  "**«**'*^-' 
ceitor  of  the  demandant  died  feifed,  and  then  the  demandant 
ought  to  recover  by  this  aftion  poffeflbry,  tho'  the  faid  S.  feoffee 
of  the  baron  had  the  better  right.    Br.  Mortdanceftor,  pi.  38. 
cites  30  AiT.  lo. 

8.  Affife  of  mortdanceftor  in  B.  R.  i-j?  one  within  age  was  Br.  Mort- 
challenged  becaufe  the  writ  was  Si  talis fecerit  ^c.  tuncfum  i:fc.  '*J°!^cU„ 
and  thofe  words  (ft  fecerit)  Jbould  be  left  out,  inafmuch  as  the  s.  c. 
plaintiff  was  <vitliin  age,  and  therefore  fhall  not  find  furcty  by 
which  to  be  fummoned  &c.  And  alfo  inafmuch  as  the  writ  was 
Si  obitt  ppfl  coron.  (5V.  which  claufe  ihould  not  be  in  the  writ^  be- 
caufe it  appears  to  the  Court  by  the  nonage  Sec.  And  notwith- 
ftanding  the  two  challenges  the  writ  was  awarded  good.     By 
which  it  was  faid  that  the  priorefs  of  St.  £lin  leafed  to  him 
againft  whom  &c.  for  term  of  300  years,  fo  fhe  is  tenant  of  the 
franktenement,  judgment  he,  £t  protulit  faAum  &c.  and  of  the 
rent  fplcaded]  feoffment  with  warranty  of  the  fame  anceftor 
&c*  and  the  demandant  pray'd  the  afGfe  and  had  it.    30  Aff.  25. 
9*  In  mortdanceftor  deed  of  the  fame  anceftor  was  pleaded  in  bar 
$fa  gift  in  tailfaving  the  reverfmiy  and  it  was  adjudged  no  plea  \ 
but  per  ^TYiOX^otherwife  it  \^  of  a  leafe  for  term  of  life,  the  re- 
Terfion  &c.    Br.  Mortdanceftor,  pi.  40.  cites  30  Aff.  33. 

10.  In  tnortdzncefioT  tht  defendant  faid  that  the  prior  of  E,  was  ^'>  »'  ^^ 
feifed  infet  and  leafed  the  fame  land  to  the  anceftor  of  the  demandant  J*!^  ance^ 
for  300  years  of  whole feiftn  he  demanded ,  and  after  the  lejfee  reciting  or  bin^tlf 
this  grant  granted  the  fame  land  to  the  defendant  y  which  term  yet  con^  ^*^M  '•  '^* 
tinteesj  judgment  if  affife ;  and  a  good  bar  j  for  the  grant  of  the  il!^oy*lart, 
anctflor  fball  bind  the  heir  till  hefhews  how  his  anceftor  came  to  the  juJgment  if 
fet\  and    it  is  admitted  there  that  the  300  years  make  only  a  ^''Ae»""*'/« 
chattel  and  no  franktenement.     And  it  is  a  good  bar  in  this  y^^^\^\ 
a^ion  that  the  anceftor  of  the  demandant  leaied  to  the  tenant  gooa  b^r. 

2  for  '^i'l- 


• 

for  40  years,  which  term  jtt  condiitiesy  inaiblttch  a>  the  teMit 
i^rms  the  Jfranitenemeftt  tn  the  demandmnt;  and  the  OfHrnon  o( 
the  Court  was  that  the  demandant  ihall  anfwer  to  the  deed  of 
his  anceftor.    Br.  Mortdanceftor,  pK  42.  cites  3  a  A£  6. 

XI.  Mortdanceftor  ofthefeifin  of  J.  the  Unantfaid  tbatH.fi* 
tber  of  the  demandant ^  nvhofe  heir  icc.  by  tejtament^  which  he  (heir^d, 
devt/d  it  (and  fhewed  the  cuftom  to  devife  &c.)  to  A.  bis  fern 
for  term  of  lifey  the  remainder  to  tbefaidj*  in  tat J^  andforiifaak 
rfijfue  of  J.  that  his  executors  Jhould fell  it  and  dtflribute  Sec.  and  the 
devifor  died  and  after  A.  died  and  J.  entered  and  died  {dfcd 
without  iiTuC)  by  which  the  executors  fold  to  the  tenant^  judgment 
if  affife ;  and  a  good  bar.  Br.  Mortdanceftor,  pi.  44.  dtcs 
35Aff.  I.  ^ 

12.  In  afiife  of  mortdanceftor  the  feoffment  of  the  fame  anc^ 

is  no  plea  in  bar  but  to  the  a/Jife :  for  the  a£tion  is  taken  of  later 

*^^0^.  time,    viz.  of  the  dving  feifcd    after,  abfque  hoc  that  •  he 

iemituftc;  ^^^g^  ^^^    g^^  Mortdanceftor,  pi.  49.  cites  43  AC  lo, 

per  Thorp. 
[  434  ]  13*  In  morfedanceftor  by  the  heir  of  a  feme  inafmueh  atbismh 
tber  had  entered  into  religion  it  is  a  good  plea^  that  before  the  etdrj 
into  religion  Jhe  took  W,  N,  to  baron  who  is  yet  in  full  life;  for  if  M 
be  alive  ihe  may  be  deraigned ;  contra  if  he  was  dead  \  quod 
nota.  Br.  Mortdanceftor,  pL  50.  cites  5  £.  4.  3. 
«.  14.  If  I  bring  mortdanceftor  it  is  a  good  plea  that  it  vatJiiuJ 
by  office  that  the  father  of  the  demandant  diedfeifed  of  the  landsMi 
held  of  the  Kingj  the  demandant  being  within  age,  and  that  the  Ij9§ 
granted  the  ward  to  him^  and  a  good  plea  nioithout  faying  tbdht 
diedfeifed  infaS ;  becaufe  he  claimed  by  the  King,  and  ofioe 
fu£Eices  for  toe  King.  Br.  Mortdanceftor,  pL  51.  cites  5  £•  4<3« 

(I)  Pleadings.    Reviver  of  AStm ;  what  is. 

^jioBMrt-  I.  TT  feems  that  where  the  ancefor  dies  feifed  and  there  is  t 
S^i^  ff  i^fctnt  by  tort  after ^  and  the  heir  enters^  and  the  ^her  n- 

\ulrother  covers  by  affife  of  novel  diffeijin^  this  (hall  revive  the  mortdanoeftot 
*c.  the  It'  again ;  quod  nota.    Br.  Mortdanceftor,  pi.  25. 

mant  faid  , 

that  be  hlmftlf  irwght  ojjifi  rf  navel  dijfeifiti  agaltifi  the  demandant  and  others^  and  fttfvermtf 
nferd'iB  againfi  him  &c.  becavfe  be  juaxj^und  diffeifor^  and  tbeejlate  of  bit  broibef  mejne  ^'•J* 
tbedije^fin  and  the  recovery  oftbt  dewtandant^  judgment  if  affile  ;  to  which  the  dematdantJeUAa 
be  tiMunot  dijei/ed  in  life  of  bie  iretbeff  nor  any  time  beflre  bit  deatb^  Frift,  &  noa  aUodW}  "^ 
tisc  record  ftands  ia  fprce  againll  him ;  and  after  beJaiJ  that  tbe  dijfeifim  vtai  after  tbe  dtatk  tf  <■* 
h'otbar,  aidtht  ocfacrt  e  cootn.     Br.  Mortdanceftor,  pi.  25.  cius  10  AS,  16. 

2.  Mortdanceftor  was  brought  in  Suflex  and  adjonmed  into 
Bank;  the  tenant  demanded  Judgment  of  the  writ,  becaufe  tbe  it* 
fendant  himfelf  war  feifed  after  the  death  of  the  cuuefor  ;  the  ^ 
mandantfaid  that  after  the  tenant  had  recovered  the  fame  land  by  vnt 
of  entry  adterminum  qui  preteriit  of  the  leafe  of  his  father,  fuppo&V 
that  the  father  of  the  tenant  leafed  &c.  and  recovered  b^  i^9git% 
andfo  the  lafifeifin  void\  and  therefore  this  writ  is  maiotasMUt 


trf  all  the  Juftices^  and  the  demandant  i^  not  pat  to  his  writ  of 
right  notwithftanding  the  recovery  was  bj  default.  Br.  MorC« 
danceftor,  pL  27.  cites  ix  Afl".  17. 

(K)  Pleadings  wtr. 

!•  TN  mortdanceftor  the  tenant  pleaded  ffdn/^^c/r^  in  abatement  ^■'-  ^<^^ 
^  of  the  writ  of  parcel  of  the  demand,  and  *  if  it  be  found  &c.  Jr^^S^., 
hits  ready  to  hear  the  recognizance  and  was  received  to  this  plea.  S.  c.  but 
a  Aff.  10.  •"  <^«  «**• 

tiani  are 
•  Si-(ae)  foU  trove  9k* 

2.  In  mortdanceftor  nontenure  of  parcel  was  pleaded  in  bar,  and 
the  Court  compelled  him  to  plead  over  to  the  affife  by  hf  trove 
ne  foit  &c.  and  fo  fee  that  it  goes  only  to  the  writ ;  but  note  that 
at  the  common  law  it  was  to  the  writ  for  all  5  but  now  by  the  fta- 
tute  25  £.  3*  of  TreafonS)  cap.  15.  it  fhall  not  abate  the  writ  but 
for  parcel.    Br.  Mortdanceftor^  pi.  28.  cites  I2  Afll  8.' 

(L)  IJfue.  What  good*   And  wbere^  and  when  tried.  [  435  3 

I*  T  N  mortdanceftor  the  tenant  vouched  one  who  entered  into  the 
tvarranty,  and  faid  that  the  ancejlor  did  not  die  feifed  &c. 
And  notwithftanding  this  the  aflife  was  charged  upon  all  tho 
points  of  the  writ ;  quod  nota ;  and  qusere,  if  this  (hall  be 
a  good  iflue^  that  he  did  not  die  feifed  s  for  the  writ  is,  Si  fuit 
feifitus  in  dominico  fuo  ut  de  feodo  die  quo  obiit ;  and  therefore 
it  feems  that  the  ifTue  fhall  be,  that  he  was  not  feifed  ut  defeod^ 
^nddie  quo  obiit.  '  Br.  Mortdanceftor,  pi.  20.  cites  9  Aff.  3. 

2.  In  mortdanceftor  if  the  tenant  vouches,  and  the  demandant 
counterpleads  it,  and  fo  to  iffue,  the  iffue  ftiallbe  tried  immediately 
bv  the  aftife,  and  fo  it  was ;  quod  nota.  Br.  Mortdanceftor^ 
P*-  33-  cites  26  Aff.  43, 

(L.  2)  ^ried  How.    Where  there  are  feveral 

Tenants. 

!•  TP  th«  writ  of  mortdanceftor  be  brought  hj  feveral  fum^^ 
mon/s  againft  feveral  tenants,  in  fuch  cafe  the  affife  may  be 
taken  one  againfl  one  tenant,  and  another  againji  the  other  tenant  ^ 
quod  vide.    3  E.  3 .  Itin.  North.  F.  N.  B.  ijS.  (H). 


Vol.  XV.  N  a  (L.  3) 
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(L.  3)  Evidence. 

I.  T  F  the  tenant  faith  that  he  is  ready  to  hear  the  recegmzanet  tf 
^  the  ajftfe^  he  cannot  give  in  evidence  that  the  demandant  o  < 
bafiard^  but  he  ought  to  have  pleaded  it.     a  Inft.  400. 

• ««« (*'•         (M)  VerdiO,   And  *  whatjkall  be  tnquirel 

S.TN  ouMTtdanceftor  the  tenatit  vouched^  tvhicb  viwx  emmtit' 
^  pleaded  by  the  Jlatutej  and  the  ajfife  tvax  charged  nfm  At 
eounterplea^  and  over  upon  the  points  oj  the  writ,  and  the  cnndef* 
tlea  was  found Jor  the  demandant,  and,  the  a ffSfe  faid  further^  thd 
the  ancejhr  ni^ent  out  of  the  country,  fo  that  they  did  not  know  jf  fc 

*  ^"^*  J'"  was:  dead  or  alive,  and  they  were  charged  to  •  lay  prccifely  npoa 

V'lt^miil  the  points  of  the  wrtt»  and  To  they  did.    Br.  Mortdancoui^ 

h€  iQ  AS.  pi.  26.  cites  f  n)E.  3. 21. 

^'*  2.  In  mortdanceftor  it  was  not  int)uiTed  of  the  time  of  tk 

death  of  the  anceftor  -,  for  this  appears  to  be  within  the  Jmkh 
tion  by  the  nonage  of  the  heir.  Br.  Mortdanceftor,  pi.  43* 
cite$  34.  AS*  10. 


I  43*  ]  (N)  Judgment.   .Given  wA^r^,  and  bow.    AndjT 

what  Damages  &c. 

I.  By  Stat,  of  Gloucefler,  IT  is  provided,  that  where  hefon  tUt 
6  £•  !•  cap.  I.  time  damages  were  not  avu»rdod  i»  ' 

ple0  of  mortdanceftor  (but  in  cafe  where  the  land  tvat  reeonrd 
againk  the  chief  lord),  that  from  henceforth  damages fheJl  be  aworid 
in  all  cafes  where  one  recovers  in  an  ajfife  of  mart  dance/lor. 

2.  In  mortdanceftor  in  Pais,  the  tenant  vouched  foreign,  toL 
the  voucher  granted,  and  the  parohwas  adjorned  into  Banitttrj 
the  voucher,  and  nvrit  ijfued  tofummon  the  vouchee  retttrneUe  &C 
at  which  day  he  made  default,  and  immediately  the  parol  woi  ro^ 
fnanded,  and  fo  note  that  the  vouchee  was  not  resummoned,  enito 
re-fuminons  awarded  againjl  hint,  and  \i  ^t  affife  pajesfir  the  i^ 
tnandaf.'t,  judgment  (hall  be  given  before  the  JuJHees  affigned,  ^ 
after  the  ti*nant  ihall  caufe  the  record  to  con^e  into  Bank  to 
have  judgment-ever  in  value.  Quod  nota.  Br.  Mortdawriby> 
pL  15.  cites  3  AIT.  10. 

3.  In  mortdanceftor  the  tenssnt  vouched  J.  whofaidf  the  it 
anceflor  of  the  demandant  had  an  elder  fon  who  was  attainted  ef  f^ 
tony,  and  abjured  in  life  of  his  father,  and  vouched  recordefne^ 
taindcr,  and  failed  at  the  day,  and  the  plaintiff  prayed judpttti^ 
and  releafcd  his  damages,  and  was  not  fuffered,  bicasfe  he  wot 
an  infant  -,  and  the  amfe  was  awarded  at  large  notwithftaiiifiv 
the  failure  of  tie  record,  which  found  thai  the  ^sKjfer  H 


IfiMi  and  had  an  elder  fin  who  was  attainted  in  the  life  of  his  fa* 
ther^  and  went  out  of  the  country ^  and  did  not  come  hocky  and  we* 
ther  hefurvived  the  father  or  hoty  or  whether  the  demandant  is  next 
heir  they  know  not ;  and  becaufe  tbofe  things  were  not  denied  of 
the  vouchee,  by  reaibn  that  he  pleaded  that  the  demandant  had 
an  elder  brother,  which  implies  that  the  demandant  is  fon  of  the 
father,  and  alfo  he  failed  m  his  record ;  therefore  the  demand- 
ant recovered  the  land  and  damages  againfl  the  tmschee  ;  the  reafod 
feems  to  be,  in  as  much  as  the  vouchee  failed  of  his  record ;  for 
otherwife  it  is  not  found  if  the  eldeft  fon  furrfred  his  father  or 
not  Quxre  &c.    Br.  Mortdanceftor,  pi.  36.  dies  ap  Aflf.  it. 

4.  In  mortdanceftor  \  a  man  had  ijfue  tw  daughters  by  diverje 

ventersy  and  diedfetftdj  and  A,  abated ;  the  one  daughter  releafed 

within  agCy  and  died  without  iffue^  and  the  othrr  brought  mortdan'- 

ceftoTy  and  recovered;  for  flic  (hall  recover  the  vJbole  of  thefeifin 

of  her  father ;  becaufe^#  who  releafed  was  never  feifedy  and  the 

releafe  is  void  by  reafon  of  the  infancy  \  contra  ifihe  had  made 

feoffment  \  note  the  difference  \  for  then  it  had  been  good  for  one 

moietjy  and  the  one  cannot  be  heir  to  the  anceftor  by  reafon  of 

the  ^veral  venters ;  and  the  demandant  ihall  recover  damages  \ 

and  therefore  it  was  inquired  of  the  time  of  the  death  of  the 

other  who  releafed ;  for  the  demandant  (hall  not  recover  da^ 

mages  for  the  time  of  him  who  releafed.    Bv .  Mortdanceftor^ 

pi.  43.  cites  34  Afll  10. 

[For  more  of  9^0it1>an  Ce(f  Ot  in  general,  fee  J3Q!rr,  and  other 

proper  Title*.] 
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(A)  What  h  is, 

r«  A  Mortgage  is  when  ^feoffment  is  made  i^n  fuch  condition, 
'^^  that  if  the  feoffor  pay  to  the  feoffee  at  a  certain  day  &c. 
40I.  that  then  the  feoffor  may  re-^nter  &c«  In  this  cafe  the  feoffee 
'  is  called  tenant  in  m9rtgage  j  and  it  feems,  the  reafon  why  it  is 
called  mortgage  is,  becaufe  it  is  doubtful  whether  the  feoffor 
will  pay  at  the  day  limited  or  not ;  and  if  he  does  not  pay,  then 
the  land  which  is  put  in  pledge  is  taken  from  him  for  ever,  and  Co 
dead  to  him  upon  condition  &c.  And  if  he  does  pay  the  money^ 
then  the  pledge  is  dead  as  to  the  leoStt  Sco  Gr>  Lirt;  S.  332. 

N  n  a  "  su  A 


437  ifll^Ottgflfte. 

I 

It  ii  ^nly  m  j.  A  mottgagc  18  not  merely  a  trtift^  but  a  tide  in  equity.  Ptef 
S4  of     Hale  Ch.  B.  Hard.  467.  Trin.  19  Car.  2.  in  Cafe  of  Pawlct  ¥. 

redemption    the  Attorney  General. 

i«  releifed 

or  foredofed.  I*er  Ld.  Cowpsr,   t  Vera.  450.  Pafch.  1706-  Actomej  Genenl  ▼.  Heikcth. 

Hill.  170a.  Ch.  Prec.  2if.  S.  C— — It  is  only  lenmnw  at  wti  to  the  mortpgcct  the  ■wamifit 

faybg  the  intereil.     Carth.  lot.  in  Cefe  of  Smith  ▼.  Pierce. 

3.  A  mortgage  is  looked  upon  but  as  a  perfinal  controB,  and 
the  mortgagee  has  ito  intcreft  beyond  his  money.  Per  Ld.  Som* 
mers.  Mich.  165^.  Ch.  Prec  99. 

(B)  ff^hat  is  a  Mortgage,  and  what  a  Purcbafe. 

AnMhfilutt  I,  A  Moi^gage  tnujl  be  fi  a  principio^  either  by  a  condition  in 
u^irL  *^  ^^^^  \tit\U  or  by  another  collateral  deed  made  at  the 

1000  i.  to  fame  time ;  for  the  condition  ought  to  be  made  and  conceircd 
5'  y^r '"'  ^^  ^^^  fame  time  with  the  conveyance,  and  a  fubfequent  agrec- 
irSng  ^m2'  ^^^^  's  but  a  nude  agreement.  Arg.  Per  Churchill.  The  mat- 
rectMng  tti  was  referred.  2  Chan.  Cafes.  'J>in.  12  Car.  2.  in  Cafe  of 
the  profits^    Coplefton  V.  Boxwill. 

ttrtfi  for  the  money  ^hlch  it  fali  bim ;  thn  will  be  admitted  to  explain  the  nstore  of  the  comcj* 
aoGC.    Ch.  Prec.  526.  Mich.  1719.  in  the  Cafe  of  Maxwell  v.  Lady  Mootagoe* 

7.  Abfolufe.  conveyance  of  a  reverfion  of  leafes  was  made  by  A* 
to  J3.— »-n.  dies ;  C.  the  fon  of  B.  denies  redemption.     On  read- 
ing a  bill  which  was  exhibited  by  B.  againft  A.  to  have  iheUmiter 
money  J  and  which  makes  it  appear  a  mortgage,  a  redemption  vas 
•decreed  paying  principal  and  damages,     i  Chan.  Rep.  222. 
13  Car.  2.  Boweny.  Edwards. 
A  mortsase       j.  A.  bargains  and  fells  lands  for  1 000  years  to  B.  in  con- 
b*leafcand  ^^Icration  of  cooo/.  (m  condition  to  be  void  an  re-paynuni  rf^oooL 
icleafc  for    on  any  loth  day  of  Auguji  during  the  Term,  and  400/.  per  jsm. 
^00/.  fro*   till  paid.    This  is  a  mortgage,  and  the  400/.  per  ann.  is  intereft 
*'^med*    nioney  after  the  rate  of  8/.  per  cent,  and  not  a  rent  cbargt%  and 
9nfmymtnt   intcreft  being  now  reduced  by  ftatute  12  Car.  2.  13.  to  6L  per 
of  3C0/.  M  cent.  A.  {hall  account  for  no  more.  Tr.  27  Car.  2.  Iin.  R.  2a6L 

but  there  was  n9  covenant  to  pay  tbt  money,  U.  Cowper  thoeght  this  in  nature  ef  a  to&Btknd 
purchafe,  and  redeemable  even  at  law  to  the  end  of  the  world.  Ch.  Prec.  413.  Mich.  i;iS- 
liowell  ▼.  Price. 

{   438  1       4-  A.  furrendered  a  topyhold  to  B.  and  his  heirs  mthcutoKy 

condition  mentioned  in  the  furrender,  but  it  was  in  confideraaon 

of  tool,  lent  by  fi.  to  A.  and  for  further  fecurtty  whcieuf  A. 

gave  B.  a  judgment  for  200/.  And  by  a  noteftgrtdhyA^mdi* 

dated  before  the  furrender  it  was  agreed,  that  B.  on  payment ef 

the  money  (hould  furrender  back  the  copyhold,  and  acknow* 

ledge  fatisfaftion  on  the  judgment.    B.  was  admitted  and  d»* 

nfed  it  by  his  will  toTevend  perfons,  and 'they  afterwards^ 

nofed 


poled  of  the  fame.    Decreed  z  redemption.    Fin.  R..376.  Trin. 
30  Car.  2.  Clench  &  Wife  v.  Witherly  &  Hobert. 

5.  A.  in  1657,  conveys  to  B.  fubjeft  to  redemption  on  paj'  Jeffcrici  C. 
mentof^SoL  in  1688,  andpoflcflion  is  immediately  delivered  at  ^f  pSJjnJiff 
the  time  of  conveyance.     The  eftate  was  but  15/.  per  ann.  but  ihould  k- 
by  the  deceafe  of  two  old  lives  became  45/.  and  a  rent  was  re-  i«m»  ^^^ 
fcnred  of  5/.  per  ann.  on  the  conveyance,  which  was  conftantly  [^^l^hercat 
paid  by  B.   Ld.  North  decreed  a  redemption  before  the  day  of  the  mafter 
payment  in  the  provifo,  and  an  account  of  the  profits*    Vcrn.  k*d  reported 
183.  Tr.  1683.  'I'albot  v.  Braddil.  mT^L 

paidt  aodB. 
fince  that  recetyed  two  yeart  proiitt«  the  plaintifT  ihould  waive  the  besefit  of  the  accpunt^  and 
B,  forthwith  delirer  pofleffioOf  and  fave  B.  a  week  to  confider  of  it  Vem.  395.  Pafch.  i6S6-. 
Talkott  V.  BraddiL 

6.  Where  there  is  a  claufe  or  provifion  to  rt^purchafe  by  the 
vendor,  the  time  limited  ought  to  be  precifely  obferved.  And 
upon  an  abfolute  conveyance  from  A.  to  B.  it  was  infilled  that 
B.  declared,  if  A.  would  repay  B.  his  money  within  one  year, 
and  give  B*  (who  was  a  ferjeant  at  law)  100/.  for  his  pains,  that 
A.  fliould  repurchafe  his  eftate ;  but  bill  difmiiTed  per  Ld.  Nortl^. 
Vem.  268.  Mich.  1684.  Barrel  v.  Sabine. 

7.  A.  conveys  land  to  B.  who  is  put  into  pofleflion ;  the  deei  'n  ^^^  «f 
Wtf/  abfolute  \  but  there  was  an  agreement,  Uiat  if  A.  pays  the  ^^j^'^^* 
money  in  lo  years^  B.Jball  reconvey.,    The  profits  appearing  to  be  MafteV  of 
much  more  than  the  intereil,  upon  a  bill  by  the  heir  to  redeem  ^^  ^*^^ 
It  was  decreed  that  B.  account  for  the  pronts,  and  not  be  per-  Sat*^tf^'the 
mitted  to  fet  the  profits  againft  the  intereft.    Vern.  476.  Mich.  Taiue  was 
1687.  Fulthorp  V.  Fofter.  exceffivc, 

'  '^  the  Court 

Wwld  decree  an  account  notwithftanding  the  agrtiWKtU  /•  retaim  the  profit*  im  lieu  ef  the  interefi. 
Vero.  477.  in  Cafe  of  Fulthorp  ▼.  Fofter. 

8.  A.  borrows  200/.  of  B.  and  furrenders  a  copyhold  of  in* 
heritance  to  be  void  on  payment  of  the  200/.  and  intereft  in 
April  following.  A.  gives  bond  to  B.  at  the  fame  time,  that  if 
the  200/.  and  intereft  Jhoitld  not  be  paid  at  the  day^  that  if  B.Jboutd 
pay  to  jI.  &c.  78/.  more  M^ithin  lo  days  after  in  full  for  theptircbafe 
of  the  premijffes^  the  bond  ihould  be  void.  A.  died  before  the 
mortgage  was  forfeited  \  the  200/.  was  not  paid  at  the  day;  B. 
pays  the  78/.  the  day  after  to  A's  adminiftrator.  This  was  no 
abiblute  purchafe  ;  and  ordered  the  whole  278/.  to  be  repaid, 
and  cofts,  difcounting  the  mefne  profits.  Vern.  488.  Mich. 
1687.  WiUct  V.  WinncU. 

9.  A.  for  550/.  makes  an  abfolute  allignment  of  a  leafe  to  B. 
and  B.  by  writing  under  his  hand  agrees  that  if  A.  pays  B.  at  the 
end  of  the  year  boo  I.  B.  luill  reconvey.  B.  dies,  leaving  C.  his  foa 
and  heir ;  two  of  the  lives  die,  and  the  leafe  is  twice  retievfedy 
and  now  it  was  20  years  after  the  firft  conveyance.  Yet  Mailer 
of  the  Rolls  decreed  a  redemption  on  payment  of  the  550/.  and 
the  two  fines  paid  for  the  renewal  with  intereft,  and  during  B's 
life  the  profits  to  be  fet  againft  the  intereft,  but  C,  to  ac« 
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43^  t  ifll^ttffage. 

count  for  the  profits  Snce.    2  Vem.  84.  Afich.  i688.  Maidoit 
T.  Ball  &  Bruton. 

10.  A.  for  So/.  conTCTS  ai/HuUly  to  B.— A  brings  a  Un  to 
redeem.— -B.  infills  that  the  ^nt  was  abfolute»  bat  comfefdii 
was  a  tru^,  that  after  the  pnnciDal  and  intereft  paid,  B.  ftoidd 
ftand  feifedyir  A^s  wife  and  cbilaren.  Plaintiff  replies  to  the  an* 
fwer,  but  no  proof  of  the  truft,  and  therefore  it  was  infiAed 

[  439  }  that  the  hufband  Ihould  redeem;  but  decreed  a  truft  for  the 
wife  and  children.  2  Vem.  288.  Pafch.  1693*  Hampton  r. 
Spencer. 

11.  If  a  mortgagee  afterwards  gets  an  ahfeltde  dad^  hut  fifm 
poffeffien  to  go  Jme  time  contnpj  (0  it,  it  will  again  make  it  but 
a  mortgage.  G*  £qu.  R.  11.  aCcIu  7  Annsej  in  Cafe  of  Hanis 
Vr  Horwdl. 

12.  A.  a  Jointenant  with  her  After  made  an  abfolute  ooii?cf- 
ance  to  B.  in  fee  for  104/.  which  was  intended  only  as  a  mot* 
gage.  After  in  i7o8»  thofe  deeds  were  cancelled ;  and  then  A 
in  confideration  of  184/.  (including  the  104/.)  paid  by  B.  con» 
vey'd  the  premiiles  as  before  ;  but  with  a  fanher  aruenami,  ma  it 
agree  to  any  partition  nmtbout  Ss  amfent.  The  fifter  was  in  poi^ 
fei&on  till  171 0|  at  which  time  B.  eje&ed  her  out  of  the  moietyi 
and  enjoyed  it  quietly  till  1726,  when  A.  brought  her  bill  for  re- 
demption,  to  which  B.  pleaded  himfelf  an  aMolute  purchalbr. 
The  receipts  given  for  the  money  mentioned  it  to  be  purchafe 
money*     In   171O9  there  was  an  agreement   that  A.  might 

-  have  the  eftate  again,  if  defired,  payirg  principal,  intereft,  aod 
charges.    The  caufe  was  firft  heard  before  the  Mafter  of  the 
Roils,  who  dilmifled  the  bill ;  and  afterwards  coming  on  before 
the  Ld.  ChanceU<Hr,  who  took  notice  that  the  cafe  was  Yoy 
dark,  but  that  the  faid  ajpreement  (hewed  it  was  not  redeemaUe 
at  firft  \  and  that  upon  confidering  what,  upon  proof,  he  took 
to  be  the  annual  \rilue  of  the  eflutc',  and  die  other  matters,  he 
was  incltn'd  upon  the  whole  to  think  it  an  abfolute  conveyance 
at  firft.  Had  A.  continued  in  poflTcfljon  any  time  after  executing 
the  deeds,  he  fiiould  have  been  ciear  that  it  was  a  mortgage;  and 
the  long  a^qmefcence  [of  16  years']  under  Bs  pojfejjum  vjas  afrmi 
evidence  of  its  being  an  abfolute  conveyance ;  {or  otherwise  the 
length  oftim0  would  not  have  figni£cd ;  bccaufc  they  who  take 
a  conveyance  of  an  eftate  as  a  mortgage,  without  any  defeafanoe 
are  guilty  of  fraud>  and  no  length  of  time  vail  bar  a  fraud,  and 
difapproved  the  pradHce  in  the  North  of  making  mortgages  ah> 
folute,  and  the  dcfcafances  by  a  feparate  deed,  as  carrying  a  fiioe 
of  fraud.    Sel.  Ch.  Cafes,  in  Ld.  I'albofs  tim^«   $i.  IQL 
8  Geo*  2.  Cotterel  v.  Purchafe. 

1 3.  J.  being  ifideited  to  J.  S.  and  threatened  to  be  fued  hfiim 
frofio/idto  q^gn  a  term  which  he  was  in  pofieflion  of,  which  ]•& 
a^ed  to,  but  tobetber  ahfoltitely  in  difcharge  of  the  dAt,  or  by  wej 
offecurity  only  was  not  mentioned;  however,  J*  S.  got  an  abfolute 
affignment  drawn,  which  occafioning  difputes,  B.  the  brother  eC 
A.  interposed,  and  it  was  at  length  agreed,  that  B.JbouUnve  bis 
bond  to  y  S.for  the  debt^  and  that  tie  name  of  J.  S.jbonld  bejrad 
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Htf  tfthe  affigameniy  and  Fi  tnferted  without  any  other  akeration 
in  the  deed,  and  the  fame  to  be  cxecute4  by  A.  but  that  there 
fliould  be  an  mdorfiment  purporting  that  tba  dsfd  was  to  indemnify 
B.  againfi  the  faid  bwd :  all  which  was  done*  Thv9  days  af- 
ttnmurds  A.  by  a  nvriting  direBcd  the  tenants  to  attorn  to  B. 
which  they  di<f,  and  then  (as  B.  fwore  in  his  anfwer)  A.  and 
B.  agreed  that  the  ajjignment  JbouU  be  abfolute  and  without  n*- 
demptionl  A.  became  afterwards  bankrupt ^  and  a  bill  was  brought 
againft  B.  for  a  redemption.  Parker  J.  who  £it  for  the  Chan- 
cellori  fiiid,  it  could  not  be  doubted,  but  this  at  the  time  of 
execution  was  intended  only  as  a  mortgage ;  for  tho'  it  had  the 
appearance  of  an  abfolute  deed  under  lund  and  feal,  yet  the  in- 
dorfement,  tho'' under  the  party's  hand  only,  was  fufficient  to 
(hew  that  in  equity  at  leaft  it  was  o^ly  a  mortgage.  And  thatr 
what  was  done  two  days  after  the  executing  the  deed  did  not 
alter  the  nature  of  it,  nor  amounted  to  a  releafe  of  the  equity  of 
redemption,  but  only  to  a  direftion  to  the  tenants  to  attorn  ta 
the  mortgagee;  and  decreed  a  redemption  accordingly.  Bam. 
Chan.  Rep.  30.  Pafch.  1740.   Franklyiiv.  Hern* 

(C)  Dilutes  Between  Mortgagor  and  Mortgagee.     [  440  ] 

I.  njTIE  money  upon  the  mortgage  being  paid  the  mortgagor /tied 
^    to  have  the  deed  again^  and  not  admitted,  becaut'e  then  he 
may  charge  the  mortgagee  for  profit  paft.  Toth.  aapj  a3<}.  cites 
4  Eliz,  and  38  &  39  Biz*    Longford  v.  Comit.  Salop. 

2.  If  mortgagee  commits  sjoafi^  the  mortgagor  has  no'  remedy,  The  moit- 
unlefs  there  is  a  covenant  not  to  commit  waft.    Cro.  J.  17a.  Jjf^^VJ!' 
Trin.  5  Jac.  B.  R.  in  Cafe  of  Evans  v,  Thomas.  future  oLy 

timher  at  Uw,  as  the  legal  eftate  is  in  him  |  but  act  ia  this  Cotirt,  unlefs  it  he  %fcantjj9tmrlty^  in 
which  cafe  Cliancery  will  uoC  reftrain  it,  as  it  will  if  it  be  an  amphftcwriiy  \  for  u  ibe  aiortsagee 
is  only  a  cruftee  fori  he  nortgagoTy  the  timber  when  cut  down  mutt  be  apply  M  roeale  the  etta'e,  and 
not  for  his  own  benefits  Arg.  Aa4  Baron  Fr  ce  who  fat  in  the  Ld.  Chancellor's  ablencc  faM,  that 
noritagee  in  fee  may  atlaw  commit  waft,  but  never  in  equity,  unlefs  it  appears  a  def?Aivc  Security. 
Selcd  Cafes  in  Chan,  in  Ld.  King's  time.  3 1 .  Trin.  x  I  Ceo.  I.  in  Cafe  of  WiOlcrington  ▼..Banks  9t 
Ceftefworth. 


3.  The  mortgagee  was  decreed  to  account  for  the  profits  re-  ^-riheAaii 
ceivcd,  and/pr  the  ufe  of  thofe  profits.    Toth.  330.  cites  13  Jac  ^''^^'' 

Molman  v.  VaUX.  than  he  ac- 

tually made 
•f  the  land*  or  might  have  made  had  it  not  been  for  \i\t  wilful  default.  As  itht  ttirKed §ut  afufi^ 
eieitt  tenant  that  held  it  at  fo  much  reni,  or  ufit/ed  to  accept  a  fufficient  tenant  that  would  hare  given 
fomucb for  U-  Vem.  4$.  Pafch.  1682.  Anon.-- Chan.  Caict  2^8.  HilL  a6  U%^  Car. a.  Chamber* 
iain  V.  Chamberlain. 

The  profits  were  fct  againft  inCereft  in  an  old  mortgage.  MS.  Tab.  cites  as  Jtne  1715.  Bail 
(alt.  Bafil)  V.  i\chefoo. 

If  the  mortgagar  m»kt$fMtftbat  the  eHati  ^t/^fit  mtjuck  m  price  tvhiie  Imibckamdc^ftbe  mort^ 
i^fiCf  that  ftiallbe  deem'd  m  rate  at  which  he  let  for  the  wbole  time,  unM  he  ftiewi  the  con- 
trary, which  ia  in  hia  powej  as  being  let  by  him.  SeL  Ch.  Cafea  in  14.  Kia|*t  time  cj.  Novesu 
her  t7»  lyss.    blackinck  v..  Uariu. 

4«  Lcafe  by  way  of  mortgage  \  if  the  moiuy  be  paid  tbi  efier 
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the  day^  'ds  void  in  equity  againft  a  purchafor»  or  a  ckirity* 
Chan.  Rep.  18.  i  Car.  i.  Emanuel  College  y.  Evans. 
Morti^agec        y ,  Leafes  made  by  tnortgagee  at  rack  and  improved  rents  aie  to 
dofure^^  be  allowed^  and  ftand  good  5  otherwife  not.    Chan.  Rep.  172. 
not  makt  m  1 656.   Weldeu  V.  Rallifon. 

Ua/e  Jw 

years  of  ■  honfe  frc.  ifi  mefi|ae«  to  bind  the  nortiagor,  rnnf^fi  to  avoid  aa  apparmt  loft  aad  acfeljr 
in  ntcfffity ;  per  Lord  Chancellor,  Pafch.  172^  and  fo  rcTcrM  a  decree  at  tba  RoUt.  9  Mod.  t* 
Fafch.  S  Ceo.  Hungerford  t.  Clay. 

• 

6.  Mortgagee  demtfes  to  mortgagor  the  land  for  years ;  this  dct 
mife  does  not  fufpend  the  condition  \  for  the  payment  of  the  mort* 
gage  money  does  not  arife  from  the  profits  of  the  land  \  and  diii 
condition  is  rc/Za/^r/i/.    Jenk.  254.  pi.  46. 

7.  If  lands  be  mortgaged  to  one^  the  intereS  in  law  in  thde 
lands  //  in  the  mortgagee  before  xhc  forfeiture  of  them  ;  for  hehsdl 
purchafed  the  lands  upon  a  valuable  confideration  as  the  law  viB 
intend  ;  and  tho'  the  mortgagor  may  redeem  in  the  refpeft  of  the 
agreement  betwixt  the  parties^  yet  it  is  not  known  whether  be 
will  do  it  or  no ;  and  if  be  do  it  noty  then  the  e/late  in  law  is  ab* 
folute  in  the  mortgagee^  without  any  other  z€t  to  be  done  to  paft 
the  eftate  \  but  the  mortgagor  bath  an  equitable  right  of  redenftit^n 
2  L.  p.  R.  203.  cites  Mich.  23  Car.  B.  R. 

8.  Where  a  mortgage  i^forfeited,  the  mortgagee  may  bring  m 
ejcBment  without  an  aBual  entry  ;  for  he  is  in  pofleflion  upon  the 
executing  of  the  conveyances.     2  L.  P.  R.  203. 

9.  Mortgagee  reftiftng  to  receive  bit  money  upon  tender  after 
forfeiture,  (hall  lo/e  his  interefi  from  the  tender.    Chan.  Cafes  29. 

Mich.  15  Car.  2.    Manning  v.  Burges. Another  like  cafe 

cited  there  between  Pcckham  v.  Legay. 

[  441    ]        10.  Mortgagee  r^»rwjijrAwrrA/f^,  the  mortgagor  (hall  be  w- 
lieved.    .  2  Chan.  Rep.  59.  20  Car.  2.  Darrell  v.  Whitchcott. 

1 1.  An  agreement  that  the  mortgagor  (hould  pay  off  fo  mudi 

money  for  leflening  the  debt,  and  thzt  part  of  the  lands  in  roor^ige 

fhould  be  left  out  of  the  mortgage  was  decreed!     Fin.  R*  138, 

Mich.  26  Car.  2.  Ld.  Vaghan  v.  Morgan  &  Moneux. 

The  renew.       12,  After  a  ftalute  acknowledged  and  a  morteacre  of  a  tenn 

«  eed  to  the  ^^  ^^^  expires ;  the  conufor*s  iruftees  renew  the  leafes  in  their 

mortgagee,    own  names  J  yet  decreed  the  whole  cftate  of  the  mor^gor  {ke 

Fia.R.391.  having  other  eftates)  liable  to  the  ftatutc.     2  Chan.  Rep.  ii3» 

10  Car^i"'  ^^  ^^^-  ^-  L"^^i"F:  V.  Rufhworth. 

13.  If  a  mortgage  be  for  100/.  with  a  provifo  to  be  void  on 


payment  of  106/.  at  the  end  of  a  year  and  no  covenant  fir  the 
gngor  to  take  the  profits  till  default  be  made  in  payment,  fothatifl 
ftricknefs  the  mortgagee  is  ititUuled  to  the  interell  2nd  profits,  yet 
the  not  exprefling  it  docs  not  make  the  agreement  ufunoa& 
2  Mod.  307.  Pafch.  30  Car.  2.  C.  B.  Ballard  v.  Oddley. 

14.  Where  an  heir  or  trudee  buys  in  an  incumbrance,  he  fl»H 
be  allowed  only  fo  much  as  he  paid,  unlefs  he  bought  it  in  to 
prot  B  an  incumbrance  to  which  himfelf  is  intitled ;  but  if  * 
ftranger  or  mortgagee  buys  in  an  incumbrance,  he  Ihall  be  al* 

lowd 
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lowed  ill  the  money  and  arrears  of  int^eft  due,  the'  purchafed 
for  lefs.    Vem.  49.  Pafcb.  1682.  Darcy  v.  Hall. 

15.  Mortgagor  is  only  tenant  at  will  to  the  mortgagee  paying  Mortgaget 
the  intereft,  and  tho*  he  makes  under  leafis^  or  zfettlement  on  ^Iruj^l  Ur 
marriagi  rfbis  fon^  and  thereupon  levies  a^/i«,  and  five  years  pafs  mortgagor 
without  any  claim,  yet  if  he  continues  to  pay  the  intereft,  this  ti^^  tht 
line  fliall  not  aflcft  the  mortgagee,  Carth.  101.  Mich.  1  W.  &  M.  SJ^'^j^^^'^; 
B.  R.  in  Cafe  of  Smith  v.  Pierce.  reused  or 

forcclofed  ; 

Mr  Lord  Cowpcr.    }  Vem.  450.  Pafch.  1706.    Attorney  General  t.  Heflbeth  aad  al. -Clk 

m«i  sij.  S.  C.  Hill.  1701. 

i6.  Mortgagee  entaib  the  lands  by  fine ;  mortgagor  fues  for 
redemption^  wiiich  is  4ecreed  and  the  monev  paid  and  no  men- 
tion of  the  entail  in  all  the  proceedings  ;  tne  ijfue  of  mortgagee 
brings  eje&ment  and  recovers ;  but  mortgagor  was  relieved  having 
paid  his  money  purfuant  to  the  decree,  and  having  been  in  no 
nult ;  and  Lds.  Commiffioners  decreed  the  iflueto  convey,  and» 
plaintiff  to  enjoy  in  the  mean  time,  and  a  perpetual  injundion 
againft  the  judgment.  2  Vem.  142.  Trin.  1690.  Chapman  ▼• 
Duncomb. 

I7r  A  mortgagor  covenants  after  defouk  to  make  further  a fi^ 
furance  for  the  abfolute  fure-making  &c.  Per  Holt  Ch.  J.  The 
further  aSUrance  muft  be  abfolute,  bccaufe  the  eftate  is  to  be 
abfolute  %  but  this  (hall  not  oblige  him  to  releafe  his  equity  of 
redemption  |  and  he  faid  a  warranty  is  not  to  be  inferted  in 
fuch  furtheir  aflurahce.  Cumb.  318.  Hill.  6  W.  3.  B.  R.  Atkin 
v.  Urton. 

18.  Tho'  there  be  no  covenant  to  pay  the  money,  yet  if  the  mOrt-  •.P.by  Ld.. 
gagor  had  the  money,  becaufe  it  was  his  debt,  he  is  bound  to  ^'^"^f* 
make  it  good,  tho'  the  land  be  a  drfehive  fecurity.     2  Salk.  449,  Rep.  455. 
450.  Cope  V.  Cope  in  Chancery.  Pafch. 

1728.  ia 
Cafe  of  Balih  y.  Hybam. — A  defcdive  fecurity  11  a  good  agreement  in  equity  to  charge  the  Und* 
%  Vera.  151.  per  Commiffioners  1690.  Dale  v.  Smithwich. — In  fuch  cafe  if  afterwards  the  wurtm 
f^ttxprouet  infufficient  to  anfwer  the  money  lenti  yet  is  not  the  money  lott )  for  as  the  refiduc  the 
anor^agee  is  a  dtditor  by  fimple  contract;  per  Harcourt  Ch.  G.  Equ.  R.  1 10  i  Geo.  i.  Tbonuia 
▼.  Terry.  Where  there  was  no  covenant  to  pay  the  money  either  ezprefs  or  implied  in  a  moru 
Sige  ip  fecy  but  only  a  covenant  for  quiet  enjoyment»  and  that  the  eftate  was  free  from  incumbrances* 
Bid  the  mortgagpe  was  in  pofleffioni  and  it  was  made  rtdetmahlt  on  payment  tfioo\.  at  any  Michael' 
mat-Jay^  Lord  Cowper  held  ihat  no  adion  lay  fot  the  money  by  mortgageet  and  that  it  wured6CA» 
able  for  ever.  Ch.  Prec.  42  3 .  Mich.  1715.    Howel  v.  Price . 

19.  Bill  was  brought  to  redeem,  and  account  decreed  and 
240/.  was  reported  to  be  due  \  exceptions  were  taken  to  the  re- 
port, and  pending  the  exception/  mortgagee  burns  the  wain/cott  and 
commits  nvqft;  Ld.  Wright  on  a  motion  and  affidavits  ordered  pof- 

feflion  to  the  plaintiff,  who  was  a  pauper,  he  giving  fecurity  to  [  442   } 
abide  the  event  of  the  account.     2  Vem.  392.  Mich.  1700. 
Hanfon  v.  Darby. 

20.  Bail  Ihall  be  put  in  on  an  aBion  of  debt  brought  by  mort- 
gagor againft  mortgagee  for  tlie  mortgage  money  j  per  Holt, 
rarr.  1-^9.  Hill,  i  Ann.  B.  R.   Gidden  v.  Drury. 

21.  Heir  of  mortgager  pretends  an  entail  and  endeavours  to 

0  overthrow 
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<yfertnrow  the  mortgage}  by  which  mortgagee  was  at  a  gvtit 
expence  but  prevailed  at  bw.— •After  the  hmjua  Undeem.  Per 
Cur.  the  mortgagee  (hall  not  be  held  down  to  the  taxation  of  1» 
cods  at  law  but  on  the  accountp  but  Jball  be  albwtd  alibelM 
tut  $r  expended,  and  wbere^  fearing  ms  mortgage  would  have 
been  defeated  at  law  he  took  admhiiflration  as priticipal.cre£t9t%  he 
{hall  be  allowed  the  cofts  of  that  too.  2  Vem.  536.  IfilL  1705. 
Ramfden  v.  Langley. 
tVeni.5<4.  22.  Tho'  a  furrcnder  of  a  a^toUhc  void  in  law  for  ^nfonttf 
ti  Nofvem-  ^ prefentment^  and  that  might  be  the  laches  of  die  mortgagee  m 
%^cJ^  not  procuring  it,  yet  the  furrender  was  a  lien  and  bound  die 
land  in  equity ;  and  the  furrenderor,  or  if  he  become  bankrupt, 
the  affignee  who  ought  not  to  be  in  better  cafe  dian  the  biafc- 
rupt,  is  plainly  bound  in  equity  by  this  d^feftive  conveyaace. 
(Et  come  moy  femble  fays  the  reporter,  he  became  a  tnJteehr 
the purchafir.)  Mich.  8  Ann.  2  Salt.  449.  Taylor  t.  yfhtAx. 
27.  That  a  mortgagee  cannot  prejiiu  on  an  aToidancc  d 
a  church  was  admitted,  becau^  it  doth  not  leiien  his  debt 
9  Mod.  2-  Paidi.  8  Geo.  in  Cafe  of  Hungerford  v.  Clay. 
'  24.  A.  the  mortgagee  brought  a  hill  tojforechfe^  and  B.  die 
mortgagor  brought  a  crpfs  till  t0  redeem,  and  it  was  dtereed  t9f^ 
principal  J  intereft  and  co/lsy  or  rife  to  heforeclofed  and  on  pofmewt  to  ie 
let  in.  B.  died:  and  the  account  bettg  taken,  the plmntiffad* 
ing  the  ejlate  infuffieiaa brings  a  newUU^remmr  emdpeurtlj a/up- 
piemeniai  hillf  both  to  review  the  focmer  decree  and  proceedings 
and  likewife  to  have  am  account^  the  afitr  of  B.  and  thereout te 
have  JatisfaEllon  for  a  bond  which  nvas  gtvm  at  a  collateral /emriij 
with  the  mortgage.  To  this  bill  the  etteaOor  of  B.  pleads  the  for- 
mer decree  in  oar  that  the  plaintiflF«/f£M  his  fatisfiiBiom,  and  bod 
notfo  much  asfugge/led  that  that  fatisfaGion  tuof  deficient^  fo  that  it 
does  not  appear  but  that  he  may  receive  a  double JatisfaOion  for  his 
debt,  and  that  it  was  phin  that  he  had  not  waived  the  ^norigifgeij 
bis  bill  $f  reviver.  A.  infifted  that  it  was  the  practice  of  the  Couit 
that  taking  out  of  procefs  or  making  uf«  o^  any  counter-fecvrity 
was  in  itfelf  a  waiver  oftheforeclofurcy  and  that  a  mortgagee  had 
always  his  election  to  waive  and  open  the  foreclofure  and  naTcre- 
courfc  to  his  bond  or  covenant  if  he  thought  proper.  But  per 
Cur.  the  plaintiff  by  his  reviver  has  not  waiv'd  the  mortgage,  or 
fo  much  as  fuggefted  a  deficiency  i  fo  that  the  plea  muft  ftand 
for  an  anfwcr  without  liberty  to  except.  G.  £qu.  R.  i86.  UiiL 
12  Geo.  I.  Birch's  Cafe. 

(D)  Difputes  between  Mortgagor^  Mortgagee  mJ 

Mortgagee. 

I.  AN  a;iwMM»/ between  mortgagor  and  fecondmortg^ee  and 
^^  tlic  affignce  of  a  firfl  mortgagee,  decreed  to  he  performed 
by  the  mortgagor  and  the  aingnee  of  firft  mortgagee.  Sec  Fin.  R. 
1^8.  Mich,  26  Car.  2.  Ld,  Vaughan  t.  Morgan^  Monoux  and 
V;nch, 

2.  B^ 


1.  ^fi  nu¥igagiejorielofes  an  afttr  mortgagei^  and  hj  will  Jk^ 
viftf^  the  lands  to  mortgagor^  Upon  this  die  after-mortgagee 
minis  a  I»il  to  fet  afule  the  firft  mortsagey  and  to  be  let  into  a 
fatisfadion  of  his  money.  *  The  defemlant  {deads  the  former 
fuit  and  decree  of  foreclofure,  but  was  ordered  to  anfwer^ 
t  Vem.  235.  Trin.  1691 .  Cook  v*  Sadler.— —The  Court  com- 
pared it  to  the  Cafe  of  Bov£t  and  Smith,  that  the  truft  ihould 
revive*   Ibid. 


(E)  Difputes  between  Mortgagor  and  Affignec  if 

Mortgagee. 

I-  \V[  M  mortgage  afffgneJ  to  another  ought  to  be  taken  as  m 
^^  new  mortgage  from  the  tiane  of  the  affignment.   2  L.  P.  R* 
906*  cites  Chan.  Rep.  2x8.— — £But  quaere  if  this  point  be 
there*] 

2.  Affignee  of  a  mortgage  that  comes  in  at  an  old  band  ihall  not 
account  but  fo  far  only  as  goes  in  difcount  of  his  money^  and  not 
for  the  furplufage.  Ch.  Cafes  loa.  Pafch.  20  Car.  2.  Pearfon 
V.  Pulley. 

3.  On  aflignment  of  a  mortgage  by  A.  to  B.  the  debt  was  fated 
between  A.  and  B.  andfome  of  the  coheirs  that  were  look'd  on  to 
have  a  right  to  the  redemption.  This  account  fliall  not  conclude 
a  coheir  that  was  not  party  to  the  account ;  per  Ld.  North. 
Vem.  169.  Pafch.  1683.  £.  Macclesfield  v.  Fitton. 

4*  A.  mortgaged  to  B.  for  450/.  prindpal  money  payable  at  ^-  dmifc 
5  years  end  and  interef  half  yearly  in  the  mean  time.  About  2  ,6*8t  Veni. 
months  before  the  5  years  were  expiredi  no  intereft  being  paid^  i6s/  E.  of 
mortfligee  aiSgned  to  D.  in  confderation  of  560/.  being  fo  much  MaccleafieU 
due  for  principal  and  intereft.  Lds.  CommiiEoners  decreed  the  ^// *2^^ 
5^/.  to  be  paid  with  intereffrom  the  time  of  the  qffignment ;  for  really  due 
the  mortgage  was  forfeited  long  before  by  non-payment  of  in-  and /»*!</ 4jf 
tcrcft.     HiU.  1690.  2  Vem.  135.    Ghdman  v.  Henchman.        jJt^S*. 

be  taken  ms  frineipal  agamft  th«  mortgagor/Vow  the  time  §f  tbe  qfJigimiaiU    t  L«  P.  R.  3^04.  citM 
Ckaiu  •  Rep.  6S>  25S.-*[*  It  (bould  be  Chaa.  Cafes.] 

5.  The  original  covenant  for  the  mortgagor  to  enjoy  Ytll  default  8W0.414. 
of  payment  governs  all  the  fubfequent  affignments )  for  he  co-  ^^^  ^t^ 
venants  for  nimfelf,  his  executors,  adminiftrators  and  aflignsy  port*«  Cdt* 
that  the  mortgagor  fhall  hold  till  default  of  payment,  which 
creates  a  tenancy  at  will  upon  all  the  mefne  afftgnments  ;  per  Eyre  J. 
to  which  Holt  Ch.  J.  agreed  and  faid  it  was  well  obferved* 
C;umb.  249.  Pafch.  6  Wt  &  M.  B.  R.  Smarde  y.  Williams. 
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(£•  2)  Difputes  between  Mortgagor  and  AfSgnee 
of  Mortgagee,  the  Mortgagor  not  joining. 

X.  A  Mortgage  being  forfeited  mortgagee  afligns  his  intereft 

^^'  to  another  on  payment  of  the  money,  tho'  it  was  in- 

fifted  for  the  mortgagor  that  this  was  a  breach  of  tnift  in  the 

mortgagee.    The  Court  was  of  opinion  jthat  mortpgee  (hoiikl 

account  for  all  the  pro/its  both  before  and  after  his  alignment  and 

pay  himfelf  in  the  nrft  place,  and  the  furplus  to  the  mortgagor, 

and  that  he  ihould  convey  and  procitre  all  perfons  claiming  ondor 

him  to  convey  the  leafe  to  the  mortgagor  n-ee  from  incumbrances 

done  or  committed  by  him  or  them.-^ Afterwards  the  42^1^ 

(who  was  fon  of  the  mortgagor)  claiming  the  original  leafe 

by  a  tith  paramount  to. the  mortgagor^  and  it  appearing  thai  he 

had  fuch«a  title  the  mortgagee  was  difcharged  agauft.  ^'^ 

13  Car.  2.  N.  Ch.  R.  60.  Vcnahies  v.  Foyle. 

[  444  1       2.  Aflignee  of  a  mortgagee  fhall  not  be  in  a  ieUer 

Per  Finck    Azn  the  mortg^ec,  and  fo  would  not  allow  the  intereft  paudlo 

HLU^e"*  ^^  mortgagee  by  the  aiGenee  to  be  taken  as  principal  and  to 

%7  Car.  2.  carry  intereft  ;  per  Ld»  Chan.  Shaftibury  upon  appeal  againft  a 

Chan.  decree  of  lA.  Keeper  Bridgman's.    HilL  1672.  3  Ch.  R.  78. 

Cte^bo?.^'  *  Porter  v.  Hobart. But  if  the  mortgagor  came  into  tteafyf' 

lain  T.  '     ^y*^^  it  is  otherwife,  ut  ante  79. Cafes  cited  to  fuppoit 

Chamber.    Bridgman's  degree  were  Warder  v.  Sayer,  Mich,  j  3  C^.  s* 
Ch"  r"i  ^'  P^"^  Matter  of  the  Rolls.     Hamond  v.  Connxmgsbt,  BCch. 
s.c.-^lis!^  iB  Car.  2.    Ld.  Chanc.  and  Mafter  of  the  Rolls,   f  Smith  t. 
S.  P.—    Pemberton,  Pafch.  17  Car.  z.  Ld.  Chanc.  Chan.  Cs£es  67. 
St^S  C*^"       3'  ^'  ^^  mortgagee  covenants  that  mortgagor  (hall  qiuedy 
enjoy  till  default  ofpayment.     A.  afligns  his  mortgaged  term  to 
B.  without  the  mortgagor^!  joining  in  the  afftgnment ;  after  aSgiw 
ment  mortgagor,  who  before  was  tenant  at  nvill^  is  now  only 
tenant  atfufferanee^  but  his  continuing  in  pofleilion  does  not  ton 
the  term  to  a  right,     i  Salk.  245.  Pafch.  6  W.  &  M.  B.  R- 
Smartle  v.  Williams. 
*  Skin.  425.       4*  Upon  executing  the  deed  of  mortgage,  the  mortgagor  by 
Andrew  ^      the  *  covenant  to  enjoy  till  default  of  payment,  is  tenant  at  vnB's 
cISr"'*     *"^  ^^  ailignment  of  the  mortgagee  to  the  aflignee,  and  die 
afiignee's  amgning  it  over  again  ^without  the  mortgagor^ jJeMtgf 
can  only  make  the  mortgagor  tenant  at/ufferance ;  but  his  conti- 
nuing in  pofleflion  can  never  make  a  dijeifin,  nor  devefting  of 
the  term  mortgaged.     Otherwife,  if  the  mortgagor  had  HedoHi 
his  heir  had  entered  \  for  the  heir  was  never  tenant  at  will,  but 
his  firft  entry  was  tortious  ;  or  if  the  mortgagee  had  entredon  th 
mortgagor^  and  the  mortgagor  had  re^entred\  for  the  mortgagee*! 
entry  had  been  a  determination  of  the  will,  and  the  rc-cnrry  of 
the  mortgagor  had  been  merely  tortious.    Per  Holt  Ch-  J« 
I  Salk.  246.  Pafch.  6  W.  &  M.  B.  R.  Smartfc  v.  Williams. 

y  The 
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5.  The  bringin|  an  ejeBnunt  by  affigncc  of  mortgagee  (m  3  l^-  3^8. 
which  aiBgnment  the  mortgagor  did  not  join,  nor  was  the  mort-  p.  J^'^^ 
gagec  in  aflual  poflef&on)  cannot  admit  an  a£lual  devefting^  fo  as  423.  s.  p* 
to  turn  the  term  to  a  right ;  for  that  was  not  brought  to  recover  Andrew 
the  mortgage  term,  but  the  aBual  pojfejjim  mlft  and  the  Court  clfcr"** 
will  take  notice  that  an  ejedment  is  only  a  nditious  proceed- 
ing.   Per  Holt  Ch.  J.     x  Salk-  246.  Pafch.  6  W-  &  M.  B.  R. 
Smartle  v.  Williams. 

6.  The  firft  affignment  of  the  mortgagee  may  be  good  by  de-  iS«ik,«45. 
termination  of  his  will,  hMtfubfequent  amgnments  made  when  out  \^  T 
of  poffeffjonTiXt  Yo\i^  nvieh  ffaUd  upon  the  land.  Per  Levins.  Arg.  s.  C  and  * 
who  faid  he  had  been  nonfiiitcd  on  that  point ;  but  Holt  Ch.  J.  H»»t  Ch.  j. 
faid  obiter  he  had  had  hard  luck  then.  Cumb.  249.  Pafch.  ^^^^i^J^ 
6  W«  &  M.  B.  R.   Smartle  v.  Williams.  affigaanitt 

good  though 
the  mortgigee  wu  out  of  pofleffion,  and  the  mnrtgMgor  didnoijttn  in  any  of  the  affignments.^^- 
J  Sailk.  24$.  S.  C.  and  P. Skin.  413.  Pafch.  6  W.  ft  M.  U,  R.  Andrew  Newport's  Cafe.      • 


(F)  Difputes  between  Mortgagee  and  Mortgagee.         ^ 

(  QJ— In. 

t.  /^  Brought  a  bill  agaitift  B.  to  be  let  into  A's  eftate  after  cimbrancft 

^^^  prior  incumbrances  to  B.  fatisfied.  B.  pleaded  that  there  L^^J. ..  g 
were  prior  incumbrances  to  him  of  all  the  lands  which  C.  claimed,  g^J  ^,  '* 
and  that  he  had  a  puifne  incumbrance  to  C.  of  part  of  ajlatutefor  Shipwith. 
xollateralficurity.    The  queftion  was,  if  B.  Ihould  hold  all,  both  ^afch.i67f. 
•to  fatisfy  the  prior  incumbrance,  and  what  was  his  own  fecurity, 
or  only  to  fatisfy  his  own  money  ?  And  he  having  a  ilatute  ex^ 
tended f  it  was  by  Bridgman  K.  and  Judges  AiTiftants  adjudged 
for  B.  the  defendant  on  demurrer.     3  Ch.  R.  62.  Mich.  1670. 
March  v.  Lee. 

a.  A.  feifed  of  two  manors  called  W.  and  M.  mortgaged  part  of  ^  44  j  ] 
W,  to  B.for  1000/.  and  afterwards  acknowledged  ajlatute  to  d. 
ff  800/.  for  payment  of  400 1.  Afterwards  A.  mortgaged  both 
manors f  W.  and  M,  to  C.for  7000/.  and  after  mortgages  W^for 
aoooL  to  D.  who  had  no  notice  of  the  former  mortgages.  But 
after  notice  of  the  mortgage  to  C.  D.  purchafed  in  the  mortgage  • 
mndjlatute  to  B.  The  Ld.  Keeper,  affifted  with  Hale  Ch.  S. 
and  Rainsford  J.  held,  that  D.  ipight  make  ufe  of  thofe  incum- 
brances to  defend  his  own  mortgage  ;  for  they  faid,  that  he  had 
both  law  and  equity.  And  they  held  that  part  only  of  W.  being 
mortgaged  to  B.  W  the  whole  manor  of  W.  being  now  mort^* 
gaged  to  D.  that  yet  ihejlr/l  mortgage  Jbould  proteEl  only  that  part 
cf  W.  Jirjl  mortgaged  to  B.  2  Vent.  337.  Trin.  aa  Car.  2. 
Marfh  v«  Lee. 

3.  If  a  man  mortgages  lands  by  a  defeSfive conveyance^  and  after-' 
nvards  mortgages  to  a  fecond  per/on  by  an  ajfurance  that  is  good  and 
gJfeElual  without  notice^  thtfecondjhall  prevail  \  becaufe  that  car- 
ries the  legal  title,  and  equity  will  not  interpofe  when  both  are 
equally  upon  a  valuable  confideration.  Abr.  £qu.  Cafes  320.  (£) 
pi.  I.  cites  Mich.  1670.  Burgh  v.  Francis. 

4*  An 
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4»  An  afiir^origagii  of  a  ihip  who  had  got  podeffion  of  her, 

tho'  he  was  decreed  to  be  poftponed  to  the  firit  morteagec  as  t» 

bis  debt,  yet  as  to  money  Imd  out  in  preferring  ibefinp  by  calking, 

pitching,  oker  &c.  it  was  ordered  to  be  paid  in  the  firfl  place  out 

of  the  monies  arifing  out  of  the  fale  of  the  ihip.  Pafch.  27  Car.  % 

Fin.  R.  206.  Degclder  v.  Depeifter. 

'^^  ••  5.  An  accmint  fettled  before  a  mafter  by  dire^Hon,  between 

tTA^^Ihen   ii^oitgagor  and  mortgagee,  (hall  bind  a  fecond  mortgagee  if 

fo  B    then  there  be  wq  fraud  or  collufion,  and  if  he  deny  the  fraud  and  cd- 

toC.  If  A.  luGon  it  is  enough ;  and  in  charging  fraud  to  open  the  account 

deem  Ja     ^^  fccond  mortg.igec  muft  charge  particulars.    Per  Finch  C 

try  bu  debt  CHian.  Cafes  299.  Irin.  29  Car*  2.  Needier  ▼•  Dibbk* 

Vf  decree* 

C.  A.  and  B.  ftall  be  bound  by  the  acnmnt  which  A.  made  in  hit  fair,  tnd  pay  or  coatribcce  i»  dhr 

•^— — -"^iiiit,  if  made  without  fraud  or  collufion.     i  Chan.  Cafes  31.  Trinl  3*  Car.  ».   * — 


6.  A.  mortgages  land  to  B*  and  after  mortgages  the  lame  to 
C»         B.  having  poffeffton  by  attornment  of  the  tenants^  (hall  be 
charged  with  the  profits  (by  whomfoever  they  were  receired  after 
the  fecond  mortgage  made,  but  not  before)  up<m  redempiioa 
by  the  fecond  mortgagee.    2  Chan.  Rep.  209.  32  Car.  2.  Mad- 
docks  V.  Wren. 
n.  CK.  R.       >j,  A.  took  zflatutefor  200/.  lent,  but  fin£ng  a  f<»mer  in- 
^.'  & V I0  cnmbrance  for  other  2col.  purchafed  in  that,  and  alfo  anodicr 
Cafe  of      mortgage  for  500  i.  to  C.   The  plaintiff  had  a  mortage  whidi 
<^^;«^|^  was  precedent  to  all  but  the  200 1.  purchafed  in.    'uiepbintiff 
And'heid     ^^uu^^t  be  let  in  without  payment  of  all,  unkrfs  he,  that  por- 
that  this      diafed  in,  had  notice.  Trin.  32  Car.  2.  2  Chan.  Cafes  35.  Anoo. 

•pDtice  mad 

he  tsgttUf  though  it  be  a  judgment  on  lecordt  and  thoogfa  at  Uw  it  charfK  the  land.  Ibid* 

B.  A  mortgagee  has  notice  difubfequent  inatuAranca^  and  that 
is  (me  of  which  he  has  no  notice.  lie  pttr chafed  an  abfolute  convejame 
for  a  confiderable  fum  of  money.  He  fhall  be  liable  to  thofe 
debts  of  which  he  had  notice,  but  no  relief  for'the  other. 
2  Chan.  Cafes  170.  Hill,  i  Jac.  2.  Grefwold  v.Marlham. 

9.  Mortgagor  for  further  confideration  releafed  the  e^dtytfn' 
demption  to  B.  the  mortgagee  abfolutely,  and  afterwards  nmrt» 
gaged  to  C.  for  loool.    Second  tnortgagee  Jhall proieS  bimfe^ij^ 

y.  oldflatuie.    Per  Rawlinfon  Commiflioner.    2  Vcrn.  160.  xria. 

1690,  in  Cafe  of  Hitchcox  v.  Sedgewick. 

10.  Bill  by  fecond  mortgagee  to  foreclofe  firfl  mortgagee^  who  IbJ 
been  at  great  expence  mforeclo/ing  the  mortgagor;  per  Cur.  his  «^ 

^  446  3  ^'^  ^^t  be  taxed  as  in  an  advcrfary  fuit,  huifball  be  all  aUeriei 
as  in  the  cafe  of  a  folicitor  who  lays  out  money  for  his  client,  and 
the  profits  of  the  eftate  (hall  firil  pay  off  tnofe  cofts  and  dif- 
burfements,  before  it  is  appl/d  to  fink  the  principaL  2  Venu 
185.  Mich.  1690.  Lomax  V.  Hide. 

1 1 .  Fine  and  non^laim  by  mortgagor  to  a  fecond  mortgagee  infie^ 
and  the  mortgagor  being  all  the  time  in  pofleffion,  and  paying  the 
intereft,  the  mortgagor  is  tenant*  at  will  to  the  firft  noortgagce, 
and  his  mortgage  for  500  years  is  not  barredhy  the  fine  and  non- 
claim.    CartL  414^^1  nn.  9  W.  3.  fi.  R.  Hollaxid  y*  Hattoo. 

12*  A. 


or 


!!•  A.  mortpLgedJtr/l  t9  B.  amdthento  C.  AfterwardU  B.  lent  W  t  fiiii 
f9  A.  tnore  ntoney  on  aJlatuU.    C.  brought  a  bill  and  charged  iu>.  1^^^*^- 
ticc,  b^ut  B.  dented  notice  evafivelj  only  ;  and  becaufe  he  did  not  ther  fum  to 
A:ny  it  pofitivdy,  Ld*  Wright  and  Mader  of  the  Kolls  de£reed  a  the  piort- 
redemptton  on  payment  of  the frft  money  only.  Trin.  1703-  Ch.Prcc  f  ftYtuiTo 

226.  Cafon  V.  Round.  juJgmenc, 

he  (hall  re* 
Cajaagainft  a  aefne  fltortgagee,  till  both  nortga^t  ami  Ilatute  or  judgment  are  fatisfied ;  becaufe  it 
is  10  be  prefumedt  that  he  lent  his  money  on  the  ftatutc  ur  judgment,  as  knovringthathe  had  hAld«f 
the  land  by  the  mortgage,  and  in  confidence  ventured  a  further  fum  on  afccttrhy,  which  tlu>'  it  gav« 
aopicleat  intereftia  the  land,  yet  Buft  be  admitted  to  be  a  lien  thereon.  Per  the  iVialUr  of  th* 
iUlls.  Mich.  I7»8.  %  Wma'a  Rep.  494.  i^race  v.  the  Dutchefs  of  Mariborough. 

13.  Land  was  mortgaged  firft  to  A.  and  then  to  B.  Afterwards 
the  land  was  fettled  fubje£i  to  thefe  mortgages  on  J.  8.  for  life, 
remainder  to  J.  N.  an  infant;  A.  brings  bill  to  foreclofe  B,  and 
J.  8.  Per  Cur.  B.  tht  fecond  mortgagee  may  bejbreclofed,  and  thf 
-/f.  cannot  have  the  like  remedy  againjl  the  infant  in  remainder^  who 
cannot  be  foreclofed,  becaufe  he  is  an  infant,  yet  B.  the  defend- 
ant mud  be  foreclofed  uniefs  he  redeems  within  6  months ;  and 
tho*  there  were  other  incumbrancers  not  made  parties ^  yet  A.  may 
foreclofe  fnch  defendants  as  he  had  brought  before  the  Court ; 
and  tho'  it  was  obje£led  that  the  infant  in  remainder  had  a  right  ' 
to  redeem  all,  and  therefore  to  have  the  firft  ele^lion  and  to  be 
firft  foreclofed,  yet  it  was  not  allowed.  2  Vern.  518.  Mich, 
1705.  Draper  V.  Jennings, 

14.  A.  mortgaged  the  fame  landj  firft  to  B.  afterwards  to  C.  and 
after  that  to  D.  The  mortgage  to  fc.  is  only  between  A.  and  C. 
but  takes  notice  of  the  mortgage  to  B.  and  that  after  that  is  fa- 
tisfy*d,  it  fliaU  (land  charged  to  C. — A.  and  B.  both  join  in  the 
Heed  to  D.  which  provided  that  after  B.  was  paid  the  eflate 
ihoold  next  anfwer  D's  debt  \  all  thefe  fecurities  were  made  by  the 

fame  fcrivenerSf  who  engrofTed  and  witnefled  the  deeds  and  were 
as  agents  to  the  fe\'eral  lenders ;  decreed  at  the  Rolls,  and  now 
affirmed  by  Ld.  Cowpcr,  that  C.  fliall  be  paid  before  D.  For  it  is 
plain  the  icriveners  had  notice^  and  notice  to  the  agent  is  notice 
to  the  party  ;  and  where  there  are  feveral  mortgages,  if  they  that 
lend  laft  have  notice  of  prior  mortgage  they  muft  be  paid  laft. 
^  Vern.  574.  Hill.  1706.  Brotherton  v.  Hatt,  Coy,  Sir  Edward 
Hungerford  &  al. 

1 5.  After  a  decree  to  foreclofe  the  mortgagor  by  the  firft  mort-  F«n.R.409« 
gagee  a  fecond  mortgagee  may  redeem  the  firft,  tho'  the  firft  Row""J" 
snortgigee  had  no  notice  of  the  fecond  mortgage  before  the  u  au  s.  p. 
decree;  per  Ld.  Cowper.     2  Vern.  601.  Mich.  1707.  Godfrey  — Afur  a 

fuch  decree.  Ibid.  Hill.  3 1  Car.  2. — But  the  fum  computed  due  on  the  decree  for  principal  and  ia- 
•ereft  ihall  be  taken  as  ajfattd  account  and  he  reckoned  frlnci^l  from  the  time  of  ^e  decree.  Ibid. 
3  Chan.  R.  83.  S.  C— N.  Ch.  R.  71.  S.  C. 

16.  ^firfl  mortgagee  takes  a  releafe  of  the  ultimate  equity  ofre^^ 
demption  yet  he  is  not  thereby  obliged  to  pay  the  intermediate 
mortgages,  provided  he  will  ftill  waive  fuch  releafe  ;  per  Cow- 
per C.  Wms's  Rep. 393. 395.  Hill.  17 17.  Mocattar.  Murgatroyd, 
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17.  An  after  mortgagee  prajrs  to  rid[0»9f^i&^A^ 

ing  what  was  due,  and  pmdiftg  the  fmt  thefirfi  morigagfe  feU  wf 
amtber  mortgage  to  bimfelf  prior  to  them  ally  but  it  had  fomemip- 
toward  marks }  decreed  a  *  trial  at  law^  whether  the  mortgafle 
was  executed,  aad  if  it  was,  how  much  money  was  paid  for  it. 
9  Mod.  38.  Trin.  9  Geo.  Doufe  v.  Rue. 

18.  If  a  puifne  mortgagee  without  notice  buy  in  a  prior  Judgment 
or  Jlatute^  and  that  judgment  &c.  be  extended  upon  an  eknt 
much  under  the  real  value^  the  mefne  mortzagee  (hall  not  mue 
the  puifne  mortgagee  account  otherwife  man  for  the  extended 
value ;  nor  will  the  Court  relieve  againft  the  judgment  or  ft^ 
tute,  but  leave  the  mefne  mortgagee  to  get  rid  of  them  as  vel 
as  he  can  at  law  ;  per  the  Mailer  of  the  Rolls.  2  Wms's  Rep. 
494.  Mich.  1 7^8.    Brace  v.  the  Dutchefs  of  Marleborou^. 

••If  »  man  i^.  A.  mortgages  two  eftates,  viz.  Black  Agre  and  Wsite  Acre 
UfThw^erate  '^  ^*  *"^  afterwards  mortgages  Blad  Acre  to  C.  and  after  ibt 
to  one  per-  White  Acre  to  Z).  The  queftion  was,  whether  the  Court  can  de- 
fon,  he  may  cree  a  redemption  of  B*s  mortgage  (who  was  the  origiaal  moct<» 
ft^rilf  8*g^^)  h  pf^oportionahle  contributions  of  C  and  D.  the  two  puiiiie 
ipiit  ic  into  mortgagees  ?  And  the  Lprd  Chancellor  after  confideradon  was 
10  puifne  of  Opinion^  that  the  Court  could  not  decree  fuch  a  redemption; 
iiaor?**now  ^^^  ^^  original  mortgagee  ought  not  to  be  entangled  with  any 
if  all*  tKefe  *  queftions  that  may  arife  among  fubfequent  mortgagees;  that 
fubfequent  he  has  a  right  to  be  redeemed  intircy  and  not  by  parcels  ;  that  hb 
fliouid*1^  right  undoubtedly  ftood  fo  wiA  regard  to  tne  mortgagor,  and 

•  right  to  confequently  with  regard  to  the  fubfequent  mortgagees,  for  die 
fftdeem  on  mortgagor  could  not 'hurt  him  by  plaving  his  right  into  anotfaeis 
^^i^Son.  J^^^^Sj  "^  ^*  there  any  precedent  wnerc  fuch  a  redemption  was 
able  coo-     ever  allowed.    la  December,  1739.  Titley  v.  Davis* 

tribntionSf 

It  would  be  impoflible  for  the  lirft  nuNtgasee  to  come  at  hit  right  till  til  thoTe  proportMoa  ace  fEft- 
tled*  which  may,  and  generally  does  take  a  great  deal  of  time*  and  often  produces  triabat  lav; 
and  after  all  there  muft  be  fo  many  dil&rent  redemptiont,  and  timea  given  for  them  (either  hal^ 
years,  or  quarters)  before  he  can  come  at  bis  money,  cr  a  foreclofure ;  which  apoears  at  fiift  %btfe 
(e  very  inconvenient,  and  would  much  invalidate  the  credit  of  this  kind  of  Kcurity  ;  per  L«^ 
Chancellor.     Ibid. 

•  The  chief  20.  So  if  thofe  two  eftates.  Black  Acre  and  White  Acre  are 
!h»  ^Hfe  *°  mortgaeed  to  B.  and  then  Black  Acre  is  mortgaged  to  C.  and  after 
J^  that  that  wTkite  Acre  to  D.  and  C.  redeems  BJs  nvhole  mortgagey  be 
by  this  ot'  fhallh^d*  both  eflates  (tho'  Black  Acre  only  was  comprized  in 
iSe^iA  ^*'  ^^"  mortgage),  ////  he  it  repaid  all  that  he  has  difburied  in 
vai  not  difcharge  of  B.'s  mortgage,  and  likenvife  all  that  is  due  upon  bis  ovb 
compriied  mortgage ;  and  D.  (hall  not  be  admitted  to  redeem  him  but  apoB 
ta«**  Tt^  ^^^^  terms ;  for  C.  could  not  have  redeemed  B.  but  by  an  intire 
notmlith.  redemption  of  all  that  was  in  mortgage  to  B.  and  having  fo  done, 
ftao^inf  he  (lands  in  B.'s  place,  and  has  the  fame  right  as  he  had  (viz.)  to 
^th^^hia  ^  redeemed  intire,  both  as  againft  the  mortgagor  and  ^;ainft  IX 
4ebt ;  bwt  a  fubfequent  mortgagee  i  per  Lord  Hardwicke,  who  accofdii^ 
the  Ld.  ^as  for  affirming  an  order  of  the  aa  February  1736,  maik 
ftidTt!!^  agreeable  to  this  opinion  by  the  Mafter  of  the  Rolls  ^  hd 
i|»aewthin|  madc  izo  decree^  the  proper  parties  not  being  before  the  Covt. 
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4  a  December  1739.     Titley  v.  Davi?.— The  caufe  was  af-  f^^  ^  ^^^ 
terwards  revivtd,  and   (ut  audivi)  a  decree  made  according  by  a  fubfc- 
to  this  opinion.  qutnt   ac 

cidcnc,  (as 
by  payment  of  money)  to  gain  lands  a<t  a  iecurity  for  his  dcht,  more  than  lie  contr^cti.'i 
for,  and  which  othcrwife  would  not  be  liable  to  it ;  and  mentioned  the  Cafes  of  fiof  M  v. 
Smith,     x  Chan.  Cafes  soi.  and  Action  v.  Peiscb.    a  Vern.  480.  Ibid. 

21.  j/.  by  feoffment  mortgaged  to  B,  whg  ojpgned  to  Z).  in 
irujl  for  Cn     Afterwards  C»  mortgaged  the  prcmiires  io  E.  for 
^OOyears^  and  then  C-  dtvifed  thtm  to  F.  infer.     After  C's 
death  F.  entered  and  mortgaged  to  R.  for  loco  years,  and  af" 
terwards  to  S,  after  which  the  heirs  at  law  hf  A.  conveyed  the 
ptemifies  io  H.   and  his  heirs ;  then    F,  died  leaving  G.  his 
heir  at  law  l  H.  got  an  ajftgnment  fr;,m  R,      And  S,  affig^ed 
his  mortgage  to  7. — Afterwards  C  ajjtgned  all  his  inttreji  in 
the  mortgage  made  to  D,  to  jT.— T.  brought  a  bill  again  It  G. 
and  R.  and  H»  praying  an  account,  and  that  he  might  r/- 
e/eemthtmi  lx)rd  Chancellor  faid^  if  the  plaintiff  had  got  tbg 
legal  ijlate  either  in  hinjfelf  or  a  trujiee  for  him^  fo  that  he  could 
have  brought  an  eje^ment^  and  put  the  defendants  to  have  been  [   A^g    1 
plaintiffs  here  it  might    indeed  have  delerved  confideration, 
whether  thefe  defendants  would  have  been  intitled   to  have 
redeemed  the  plaintiff;  but  as  the  plaintiff  has  not  the  legal 
eAate  and  is  forced  to  come  into  equity  he  muft  (ubmit  to 
be  redeemed  by  G.  one  of  the  defendants;  gui prior  eft  ttm^ 
porCj  potior  efljurcjiz  sl  rule  which  holds  as  well  in  equitable  as 
in  legal  rights.      In  thi#cafe  H.  had  the  tirft  equitable  right, 
and  therefore  hj|fnortgage  muft  be  paid  off  in  preference  to  that 
of  r.    the  plaintiff;  for  T.  has   no  legal  eltate  for  want  of 
taking  an  afiignment  from  G*  or  at  leaft  for  not   having 
hmi  before  the  Court  in  order  to  have  a  conveyance,  and 
therefore  H»  who  had  an  aflignment  of  Ihe  mortgage  made 
to  R.  previous  to  any  aflignment  taken  by  T.  muft  be  pre* 
ferred  before  him,  and  it  was  never  determined  that  a  puifne 
mortgagee  could  proteil  bimfelf  againft  a  prior   mortgagee   by 
purchafivg  in  a  mortgage  previous  to  that^  where  there  is  no  legal 
tfiate  in  that  mortgagee  from  whom  he  takes  his  fecond  affignmgnt^ 
efpecially  without  bringing  the  Uujlee  of  that  mortgagee  before 
the  Court ;  ai:d  decreed. accordingly.     Ibarn.  Chan.  Rep.  437; 
10463.  Pafch.  X741.  Clarke  V.  Abbot. 

(G)     Difputes  between  Mortgagee  and  AJfignee  - 

of  Mortgagor. 

1.  ^HE  plaintiff  alleges  by  the  bill  that  M.  W.  and  K.  W. 
•*  fay  good  and  fufficient  conveyance  and  ajflirance  in  ib$ 
law^  had  granted  to  bim  and  his  heirs  the  third  port  of  the 
premiflrs  in  quedion,  and  prays  relief  againft  the  defendant 
who  was  in  polTeffijo  by  mortgage  from  the  anceftor.  De- 
Vol.  XV.  O  o  fcndant 


fendanC  dimurred  becaufe  the  plaintiff  fet  not  forth  what  iiW 
§f  convtyanci^  or  alTurance  was  made  to  him,  fo  ai  the  Court 
might  judge  if  the  plaintiff  had  any  title,  and  therefore  de- 
manded judgment,  and  whether  he  ibould  be  called  to  ac" 
count  for  any  profits^  it  appcarbg  that  the  piaintiff  was  nmr 
in  pojjiffiott^  but  over->r¥Eled«     3  Ch.  R.  28.  Paich.  21  Car.  2. 

Bluck  V.  Gore. 

2.  Bill  was  brongbt  by  mortgagor  to  redeem  and  to  have 
a  reconveyance  on  payment  of  what  was  due.  A  rccon* 
veyance  was  dtcrnd.  ]*  S.  advanced  the  money  which  was 
paid  accordingly  to  the  mortgagee,  and  the  mortgager  ojfigmd 
the  equity  of  redemption  to  J.  S.  and  the  mortgagee  had  mh 
tice  thereof;  afterwards  the  bill  was  difmifled  by  confcntof 
mortgagor  and  mortagce,  and  then  the  mortgager  for  a  valu- 
able confideration  releafed  bis  interift  to  the  firft  mcrtga^ttf 
which  releafe  and  the  difmiffion  figned  and  inrolled  wa4 
pleaded  to  a  bill  brought  afterwards  by  J.  S.  to  fet  afide  the 
releafe,  and  thb  plea  was  alloweif,  but  left  the  plaintiff  10 
reply  and  take  iffue  if  he  thought  fit.  Fin,  R.  46.  Hill.  25 
Car.  2.  Madge  v.  Wheeler  and  May. 

(H)     Difputes  between  Mortgagee  and  Crt^ 

ditors. 

I.  TF  a  man  mortgages  ly  a  defe&ivi  conveyance^    and  there 

-"■  zrefub/equent  creditors,  whoje  debts  did  not  originally  af* 

feSt  the  landf   equity  will  fupply  fuch  defedtive  convepnce 

againft  fuch  fubfequent  incumbrances,  who  acquired  a  legal 

tide  afterwards;    for  fince  the  fubfequent  creditors  did  ikX 

originally  take  the  lands  for  their  fecurity,  nor  had  in  view 

an   intention  to  affefl  themi  when  afterwards  the  lands  are 

affeSed,  and  they  come  in  under  the  very  perfon  that  is 

obliged  in  confcience  to  make  the  defedive  fecurity  good, 

they  fland  in  his  place,  znd  Jhall  be  poflponed  to  fuch  dcftdivt 

r  44^-  ]  conveyance*       Abr.  Equ.  Cafes  320.   (£)  pL  i.  cites  Mich* 

i670r  Burgh  V.  Francis. 

2.  Redemption  wa&  denied  to  creditors  becaufe  of  tlie 
length  of  time.      Arg.  2  Chan.  Cafes  62.  Trin.  33  Car.  2.  rites 

Sir WooUafton't    Cafe.— — i   Chan.    Cafes  220. 

Hill.  2^&  24  Car.2.S.  P.  Rofcarrick  v.  Barton. 

3*  Arhad  judgment  on  a  counterhond  againft  the  fon  and 
heir  of  B.  the  debtor,  and  had  extended  the  lands  which 
were  mortgaged  to  C.-«-«A.  brought  a  bill  to  difiavcr  incusR- 
hranceSf  and  was  decreed  to  rfdcgm\  and  the  deufie  of  the 
fon  having  borrowed  more  money  of  A^  on  ol  ftatute  acknor * 
ledged  to  D.  in  truftfar  A.  fhe  was  decreed  to  redeem  againft 
A.  but  Ihould  pay  the  ftatute  as  well  as  the  judgment  and 
mortgage.    Fiiu  R.  51.  Hill.  25  Car.  2.  Mole  y.  Franklin. 
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4.  A  t)urchaibr  bought  lands  charged  with  a  judgment 
and  bought  in  mortgages  to  proteiS  his  purchafe;  but  it  was 
decreed  that  the  judgment  crtditor  paying  mortgages  precedent 
to  his  judgment  (hall  redeem.  Fin.  R.  366.  Trin.  30  Car.  2. 
Bacon  y,  Aihbjr; 

5.  After  a  decree  to  foreclofc  the  mortgi^r  and    fbmc  Thi»  de- 
creditors  whofe  debts  were  charged  on  the  eitate,  a  creditor  J*""  7** 
pofi  offihjt  mortgage  and  agrees  with  the  reft  that  they  JhoulA  p"r?ncipallr 
tedtemhim  at  a  farther  day^  otherivife  he  Jhouid  bold  the   lands  onihefirft 
abfolutelyi  this  gives  the  creditors  a  new  redemption^    and  ™","«*" 
accordingly  a   redemption  was  decreed,    tho*  after  20  years  havin^^'iii 
pcfleffion   and  great  improvements  rnade,    800/.    bein^  laid  Cgncd  the 
out  in  buildings,  and  direfted  an  account  to  be  laken^  and  ^V^^^J^  °^ 
the  defendant  to  be  alhw*d  only  necejfary  npairs  aHd  tajiing  fo*for«i^ 
hnfrovements^    Hill.  1682*    Vcrn.  138.  Exton  v.  Greave&i      fingtbc 

equity  of 
Redemption,  but  the  nioi-tgttgte  only.    Ibid* 

^  6.  Mortgagor  becotties  ktnirupti  The  afligrtees  bring 
^edment ;  the  mortgagee  refufes  to  enter,  but  fufFers  the 
bankrupt  to  take  the  profits  Xafenct  againjl  the  affignees  with 
ihis  mortgage  $  jper  North  K.  The  mortgagee  (hall  be 
charged  tvith  the  profits  from  the  delivery  of  the  ejeAmenc* 
Mich.  1684.  Vern.  267.  Chapman  V.  Tanner. 

7*  A.  mortgaged  to  B.  and  then  acknowledged  3  judgmenti 
itfCm  D.  ondE.  for  other  inonies  due.— -^C,  and  D.  gave 
ftotice  to  B.  and  dfjifed  B.  to  accept  of  bis  money  due  on  the 
inortgasb,  which  they  faid  they  were  ready  to  pay  him^  and 
defired  B.  to  appoint  a  time  when^  and  they  would  pay  hini 
irithin  a  fortnight,  to  the  intent  that  his  mortgage  being 
Jet  aiide  th^y  might  take  execution  on  their  judgment,  but 
frvued  not  any  monty  a^ually  tendered^  but  afterwards  B«  ex* 
hibited  a  bill  againfi  A.  and  had  a  decree  tofoteclefe^  and  after 
took  an  abfolute  conveyance  from  A.  for  a  conuderable  fum 
of  money,  and  now  C*  and  D.  had  a  decree  againii  B*  to 
{>ay  them  their  monty  ;  but  £.  had  no  relief  becaufe  he 
gave  no  notice  in  time  of  his  judgment.  Hill,  i  Jae.  2*  2  Chan; 
Cafes  170.     Orefwold  V;  Marfham. 

8.  If  a  mortgagee  aftet  tiotice  of  a  fubfequent  Mortgage 
joins  with  the  mortgagor  in  a  fdle  of  the  lands  to  a  ftrangci) 

the  money  received  i)y  either  mail  fink  fo  much  of  the  *pur^  •£<$"«»*  it 
dufe-itioney.  Mich.  1691.   Chi  Prcc.  30.  Bentham  v.  Hain-  py^JJ^^f^! 

tourt*  moneys 

9.  fiy  4,&  3  fFl  &  M.  cap.  20.  5.  3.   ,  No  judgment  not  fl^ouW  not 
i^gitid  according  to  that  a^f  fl)aU  affe^  any  lands  as    to  pur-  ^g^  m^ 
tbaf0rs  9r  mortgagees  iic.  ncy.] 

io.  Creditora  of  a  mortgagot  brought  a  bill  to  have  the 
eftate  fold  for  payment  of  their  debts,  pending  Which  fuit 
the  mortgagee  got  a  decree  to  forechfe  the  mortgagor.  The 
Court  cUcrfcdtbi  creditors  id  reaeeHt  on  payment  of  principal 

O  o  a  in- 
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intereft  and  cofts  to  the  mortgagee,  and  referred  to  i 
matter  to  take  an  account  thereof,  and  that  the  land  flwuld 
be  fold  to  pay  the  creditors.  Trin.  li  Geo.  9  Mod.  153. 
Soley  V.  Salifbury. 

[  450  ]  (I)    Difpute^  between  Mortgagee  and  After* 
{qj  &c.  -      Purchafors. 

\ 

4  Ch.  Cafes  I-     A      AcVnowlecJged  tl  Jiatute    cj  1500/.  for  peymifd  if 

ii.  213.  -^^»     800/.   and  intereft  to  B.  which  being  forfeited  and 

lands  extended  at  a  {erlain  annual  value  A.  afterwards  fgr  a 

good    valuable    confideration  fettles   the  fanu  lands  in   tdl^ 

aiid  then  borrows  more  money  of  B*  and  it  was  agreed  by. 

articles  between  A,  and  B.  that  this  ftatute  and  extent  flwald 

ftand  a  fecurity  for  the  monev  borrowed.      A.  dies.     The 

ri^^ht  of  entail  defcends    on  the  plaintiflF  C.  and  the  8oci 

with  intereft  is  fatisfied  by  perception  of  profits  or  othcrwifc 

Per  tot.  Cur.  C.  can  have  no  relief  againjl  the  penalty  of  tbi 

fiuiutei    for  both    the    ftatutc  and   fetilement   in  tail  were 

for  valuable  confideramns  and  the  money  borrowed  afterward! 

raifes  an  equity  for  B.  and  the  heir  C.  has  an  cqw^  Jf 

the  entail ;  yet  becaufe  B.  has  b(ttb  law  and  equity^  and  u 

has  only  equity  till  the  penalty  of  the  ftatutc  is  fatisf/d  C. 

{hall  not  be  rcheved  till  the  penalty  is  levied   according  to 

the  extended  value,    or  by  caCual  profits.     But  per  orancs, 

B.  fliould  not  be  relieved  in   equity  for  any   money  lent 

fince  the  fettlement  upon  the  credit  of  his  former  fecurity; 

for  then  no   purchafor    could  be  fafe.      Mich.  14  Car.  2. 

Hard.  318.    Hcd worth  v.  Primate, 

a.  On  a  treaty  of  marriage  between  B.  fon  of  A.  and  M 
daughter  of  G.  H.  there  was  a  meeting  at  vjhlcb  teas  pr^  1 
y,  S,  who  h  d  a  mortgage  on  lands  then  frcpofed  to  be  fit::ea  1 
ty  yf.  the  mcrtgagor  on  B*  his  fon  and  M.  bis  intendid  ^ip- 
Upon  which  J.  S.  called  A  out  and  reminded  him  of  tht  mri' 
gage  but  faid  nothing  of  it  to  G.  H.  Thereupon  J.  S.  priv^ij 
tonfented  to  A's  JettUng  the  eflate^  a^d  to  take  bis  per  final  Ji* 
eurity  f(,r  the  mortgage  money^  and  then  A.  and  G.  H*  ^ 
prefcncc  of  J.  S.  agreed  that  the  lands  fliouId  be  fettled  OB 
B.  and  M.  and  the  ilFue  of  that  m<irriage,  the  reroaint'cf 
to  any  other  fons  which  B.  (hould  have  of  any  other  wife» 
the  retjiainder  to  A.  in  fee.  About  12  years  after  J.S. 
brought  ejeftment  as  mortgagee,,  whereupon  B.  and  M.  ex- 
hibited their  bill  againft  J.  S.  and  A.  praying  a  perpetual 
injunftion,  Ld,  C.  Hardwicke  declared  that  J.  S.  by  con- 
cealing his  mortgage  was  not  intitled  to  any  relief  a^f'S 
the  plaintiffs,  nor  would  he  make  any  decree  over  for  j*.^- 
agarnii^  A.  becaufe  both  parties  hacl  examined  him.  as  a  WJt- 
nets  in  the  caufe.  His  Iord(hip  decreed  J.  5.  to  flfpg^J^ 
mortgage  in  truji  for  the  Unfit  of  the  plaintiffs  and  the  i^» 

Sr 


wf  that  marrlagij  tut  would  not  determine  whether  it  was 
to  be  coniidered  as  fraudulent  or  not  againft  the  ifiue  which 
B.  might  have  by  any  other  wife,  and  would  refervc  the 
confiJeration  of  that  matter;  he  order'd  J.  S.  to  paj^  the 
iojls  both  at  law  and  in  equity  and  alfo  of  the  ajjignmenty  but 
without  frejudice  to  his  bringing  any  hill  againjl  A.  Barn.  Chan. 
Rep,  101.  Pafch.  1740.    Bcrrysford  v.  Millward. 

(K)     T)\{^yitt%  htt\\zt\\  Tenant  for  htfe  and  Re^ 
mainder-man^  &c.  of  the  Lands  mortgaged. 

I.C7*  ENJNTfcr  life  muft  keep  down  the  growing  in- 
tereft,  as  is  the  common  rule  in   equity ;  per  Cow- 
per  C.     3  Ch.  R.    i^t.  in  Cafe  of  Orby  v.  Ld.  Mohun. 

a.  Land    mortgaged   for  ico/.   ^tvas  devifid  to  A^  for  li^^  •  In  a  like 
umainder    to  B»    in  fe,    devilor  made  A.   executor    and  left  "f"^  '^^ 
aflcts  enough  to  pay  the   debts ;    B,  prayed  it  might  go  to  jccrecd^by 
the  payment  of  the  m.ytgagey    but  the  Court  took  a  difFe-  Ld.Som- 
rcncc  between    '^Ijeir  and  devife^  and  tho*  the   heir   fliould  nierstopar 
be  relieved  in  fuch  cafe,  vet  devifee  (hall  not;  and  dtciced  L   45*    J 
tenant  for  life  to  pay  one-third,  and  he  in  remainder  two-  and  faid 
thirds  to  redeem.     Chan.  Cafes  271.   Hill.  27  &  28  Ca.  2.  that  fo  it 
Cornifli  V.  Mew.  would  hare 

been    if 
mortgagee  had  took  the  profits  during  A's  life.     Mich.  1696.  Ch.  Free.  6z.  Ballet  v« 
granger. ^Vern.  70.^-*-<— 2Mod«  174. 

3.  Ajointrefs  paid  off  a  mortgage ;   it  was  decreed  that  (he  Decreedac- 
fliould  hoW  over  till  flie  and  her  executors  fliould  be  repaid  .^^lf^^f\ 
with  intcreft.    Hill.  27  &  28  Car.  2.  Chan.  Cafes  271.  cited  Car  2!  ^ 
as  the  Cafe  of  Bertue  v.  Stile.  *  Chan. 

Cafes  lOO. 
Brond  v.  Brond.— <— ^But  ♦  one  third  fart  was  to  be  her  own  proportion,      a  Chan^  Cafes 

lOo.' North  K.  ftid  if  the  caufe  had  come  originally  before  him,  and  there  bad  been 

^fis  iufiicient^  the  hufband  havin?  covenanted  10  pay  the  money,  he  would  have  de- 
cked it  clear  to  the  wife.     Hill.  1683.  Vcrn.  214*  S.  C. 

•  1 3  Car.  2.  Chan.  Rep.  ai3.  Rowel  v.  Walley.     '         Mich.  31  Car.  1.  Fin.  R.  475. 
Pain  V.  Bromfa). 

4*   Lands  in  mortgage   were  devifed  to  A.  for   Ufe^    re^  S.  c.  cited. 
ma\nder  to  B.  in  fee  \   A.  takes   an  affignmep't  of  this  mort-  chanip^ec* 
gage  in  a  Irufleis  name.     B.  *  paying  two  thirds   rhay  come  62'.-.*Hiii. 
in  and  redeem;  but  in   this  cafe  A.  dying  before  the  hill  \\2^  9  Ann.  g. 
bronght,  and  having  enjoyed  the  eftate   but  one  year  only,  Ku"i,i^'v  ^* 
his  executor  (the    defendant)  muft  make  allowance    only  Kitfon. 
for  the    time  that  A-    enjoyed    the    eflate.      Trin.   16S6. 
Vern.  404.  Clyatt  v.  Battefon. 

5.  A.  devifed  lands  incumbred  to  B  for  life^  remaindir  Ch.Prec.44 
toC.  in  fee,  B.  cuts  down  timber;  decreed  5.  to  pay  tivo^  fl^kepo^" 
and  C  thne  fifths  of  the  debts  and  B.  to  account  for  timber  i.d.c.  par- 
l^ut,  and  to  be  taken  as  part  of  the  three- fifths  to  be  paid  by  the  ^^r  faid 

Oo   2  re-  t°^.^<i"i- 
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tahlefo^irer  remaincler-ins^n.     Pafch.  1692.  2  Vern.  267.  James  8c  aL  \ 

this  might      Halcs  &  al. 

be  to  allow 

two  fifths  in   cafe  of  a  tenant  for  Ufe  wUh  refpasader  to  him  in  fee  after  nn  bftervemf 

eflate  taiL  and  to  t^hw  the  tenant  in  teal  only  three  fifths,  yet  it   wat  not  the  pradka 

and  woald   be  dangerous  and  create  uncertainty,  and   Mr.  Goldiborougb  the  rcgiftcr 

faid,  he  ney^r  knew  a  life  valued  at  more  than  one  third.     Wms's  Rep.  650.  Puich.  1710. 

Anon. Or    Hubert  v.  Fetherftun. -A  hill  to  reieene  or  foretloje  was  brought  et^mtf 

tenant  for  life  only  of  the  equity  of  redemption,  without  making  the  remamdcr-noi 
parties.  The  Court  diredted  the  defendant  to  bring' a  bill  to  have  a  fkle  made  and 
the  mortgage  debt  to  be  paid,  and  the  furfhts  to  hediflribufcd  amongfi  the  tensMt  for  Mt 
and  rtnuunder'tnen  in  proportion  according  to  their  fcvcral  interdU.  a  Vcm.  Xi7«  Mia* 
1689.  Thynn  v.  D avail. 

6.  A  remainder-man  can  only  force  the  tenant  for  life 
to  keep  the  iniereji  down  if  the  land  is  charged,  but  he  can» 
not  compel  htm  to  redeem  direSlv,  tho*  indir^ifly  he  may  iy^w- 
cbajtng  in  the  mortgage^  then  to  pay  but  one  third  or  part 
with  the  pofTeffion ;  agreed  per  Sir  Tho.  Powis,  Arg.  Pafch. 
7  Ann.  G,  Equ.  R.  69.  in  Cafe  of  Hui\gerford  v.  Hunger* 
ford. 

7.  Tenant  for  life  ini  rtrnzin^tx-mzTi  joined  in  mortgGginf 
lands  \  they  both  covenanted  and  gave  bond  to  pay  the  money, 
tenant  for  life  dies;  Per  Ld.  Cowper,  if  remainder-min 
pays  the  money  and  takes  up  the  bond  or  gets  the  covnunU 
^Jfigned,  he  may  prefer  his  bill  againft  the  executors  of  the 
tenant  for  life  bpt  not  elfe.  Fafch.  7  Ann.  G.  Equ.  R.  69. 
in  Cafe  of  Hungcrford  v.  Hungerford. 

jn  this  cafe  g.  A.  a  papitt  fcifed  in  jure  uxoris,  and  being  intitlcdto 
g»ed,that  P^  tenant  by  the  curtefy  by  his  having  iflue  the  plaintiff 
to  have  the  joined  in  a  fine  with  his  wife,  and  made  a  mortgage  witbi 

nifl!ed**by'"  P'^^^/^^'  ^^^^  <^»  payment  of  the  mortgage  mcney  the  faroo 
U\c  of  Jhould  be  re-conveyed  to  A.  for  life  without  impeachmtnt  if 
timber,  "ivajl,  A.  being  afterwards  attainted  of  treafon^  his  ofiotM 
^^^^^  «Vflf  vefled  in  commifftoners  for  benefit  of  the  publick.  B.  the 
Jy'to'thc  ''V'^  yi»  of  A.  and  M.  his  wife  claimed  the  reverfan  free  aid 
jcverfion-  difcharged  of  a  committal  of  wafi^  which  was  allowed,  and 
£?trmikc  "^  ^^^  commiffioncrs  conveyed  A* $  eftate  with  all  privilege 
his  parti-  thereto  belonging  to  ff^.  R.  and  T.  S.  who  afterwards  i«irj*« 
cular  eftate  in  the  mortgage  and  cut  down  a  large  quantity  of  timber*  B» 
[    4S^  1  thef  revcruoncr   prayed  aq  injunflion,  and  that  tl^c  money 

debl'^tf  *  "'^^^^  ^y  ^^^^  ^^  ^^^  ^^^^^^  fl^^"^^  *>«  f^^  ^^^  *>e»«f'''  ^ 
Which  ihc    w^s  argued  for  hin>   to  be  the  conftant  rule  of  chancery, 

tenant  for   That  tenant  for  life  out  of  the  annual  profits  of  the  eftate 

ibteTn  WQ-  ^^^  ^^^^  ^°^"  ^^^  intercft,  as  the  income  of  the  eftate  if 
portion.  ^o  n'uch  higher  by  the  debt  |iot  being  paid  off;  for  weie 
And  fup-  the  debt  to  be  paid  off,  the  tenant  for  life  would  be  obligiJ 
fhfvl^uo  ^^  P^y  ^  proportion  no^y  fettled  to  be  one  third,  and  the 
pftheiimr  Teverfiqner  •  two  thirds.  It  was  decreed  by  Mr.  Baron 
Went  '  Price,  that  B.  the  reverfioner  fhould  have  it  free  from 
^eZ^t7^'i  ''''^^'^^^^\  ^f  waft ;  for  that  A.  being  a  papift  cooU  take 
/<bt  on  the  "P  ^^rg^^  P^*»te  under  the  fine  than  he  had  before,  tbo' 
ffUte,  and  as  large  ^^  gne  |)p  might:  Tl^at  ap  apcoupt  (houW  be 
^  ,  •' lakcii 


taken  'by  the  mafter  of  what  is  cut  down,  and  the  money  i^  y^^  ^p- 
to  be  applied  in  the  firft  place  to  the  payment  of    the  in-  plied  to  cfac 
tcreft,  and  then  to  the  finking  of  the  mortgage,  and  an  in-  Jj<5*Jarg« 
ninftion  to  ftay  any  more  felling.      Cafes  in  Chancery  in  ^hat'cafc 
Ld.  King's  Time,  30.  Trin.  11  Geo.  I*     Withrington  v.  the  tenant 
Banks  and  Cotcfworth.  ^o*^  \'fc. 

would  be 
no  more  charged  with  payment  of  the  intereft  of  the  money,  which  the  law  bound 
him  tOf  and  the  reverfioner  would  have  paid  the  whole  debt  when  the  law  charged 
him  but  with  a  part ;  and  this  by  the  fingle  adl  of  ibe  mortgagor,  who  in  this  cafe 
it  one  and  the  fame  with  the  mortgagee ;  and  that  this  was  an  artifice  to  diminilh 
the  charge  on  the  tenant  forlifey  and  throw  it  on  the  reveriloner.    Ibid.  31. 

(L)     Difputcs  between  Mortgagee  and  Ajjignee 

of  Mortgagee. 

I.  TITORTGAGEE  with  notice  of  a  trufi  afligns  over 
^^  to  the  nominee  of  a  purchafor^  of  which  truft  the 
purchafor  had  notice  likewife  before  the  deeds  executed^ 
or  his  money  paid  }  The  Court  left  the  purchafor  at  liberty 
to  bring  his  bill  againfl  the  mortgagee  for  the  money  paid 
'  him  on  the  aflignment  of  the  mortgagee*  Vern.  487.  Mich. 
i687.    Walley  v.  Walley. 

2.  A*  ftttUi  land  mortgaged  to  B%  as  a  jointure  on  M* 
whom  he  after  married,  remainder  to  the  heirs  of  his  body 
by  the  (aid  M,  A.  afterwards  makes  another  mortgage  of  the 
fame  land  to  C.  and  makes  oath  it  was  free  ot  incum- 
brances. A.  dies  inteflate,  leaving  a  Jon  by  M*  and  leaves 
pexfonal  eftate«  D*  adminifters  during  the  fon's  minority, 
and  out  of  the  perfonal  eftate  of  A,  pays  off  B.  and  takes  an 
affgnmtnt  in  truft  for  the  f on.  Mafter  of  the  Rolls  decreed 
C's  debt  to  be  fatisfied  as  far  as  afTets  of  A.  and  that  D. 
ihould  not  be  allowed  as  againft  C.  the  money  paid  tor  the 
^lEgnment  of  B's  mortgage*  2  Vern.  304,  Mich.  1693* 
Fox  V.  Crane  and  Wight. 

(M)    Provjfo.      To  make  Intereji  Principal^  or 

to  enlarge  or  lejfen  it. 

I.  INTEREST  of  money  on  a  mortgage  was  made  at  ^I.  gp  ^  ^^^ 
^  per  cent*  hut  if  not  punctually  paid,  then  at  *  6/.     The  in-  316.  Pafch, 
tcreft  is  very  much  in  arrear.    Defendant  was  decreed  to  pay  xfi^.shodc 
but  5/.  per  cent,  the  refervation  of  6/.  being  but  as  a  No-  J^^  ^l^^"' 
mine  Pcenae.     a  Vern.  289.  Pafcb*  1693.  Lady  HoUis  v,  court  took 

Wife.  *  diferevce 

Kvhfrc  the 
rnerfion  of  61.  per  cenU  was  to  he  reduced  to  5/.  iff  aid  duly ;  thefC  he  mud  comply  with  llic 
times  of  payment,  and  fays  it  wat  fb  decreed  in  *  Lord  Hallifaz's  Cafe ;  but  where  the 
iotcreA  is  to  be  iocreafcd  if  not  paid  at  the  day,  that  is  but  in  name  of  a  penalty,  and^ 
rclicvablc  in  equity.  But  the  Reporter  fayi,  Quasre  tamcn  ;  for  the  agreement  of  thf 
patties  fccips  to  be  the  fame  io  cither  carTc,  and  whether  intereft  is  tp  be  reduced  upoc 
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453  mortgage; 

compliance  with  the  time«  of  payment,  or  to  be  adTSRiced  in  default  thereof^ 
only  to  be  a  difference  in  the  cxprefBng  one  and  the  fame  thing.  Ibi<L«  '  laid. 
Halilfax's  Cafcy  the  agreement  to  talce  5/.  per  cent.  vnA  by  a  diftin&dcod;  batqaxic» 
How  that  varies  the  caH:.     Ch.  Free.  161.  in  a  note  there. 

Bi/t  where  a  mortgage  was  at  5/.  per  cent,  ^th  coveaani  to  fay  6L  m  deftmk  tf  ftftf 
the  iniercjl  for  60  days,  ic  wai^  decreed,  that  from  default  he  fliould  pay  tL  and  tbat  tfau 
covenant  was  the  agreement  of  the  partic^i  and  not  to  be  relieved  agaxaft  as  a  penalty* 
2  Vcrn.  I34  Hill.  1690.  Marquifs  of  Hallifax  v.  Higgins. 

*  This  i»  not  an  unreafonable  penalty,  and  it  is  the  defendant's  own  a] 
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1  per  Wright  K.  decreed  to  pay  6/.  per  cent.      Chan*  Prcc.  16c.  Pafch.  1 701.  Joy 
V.  C'^x. 

Th(  i:r!i  the  Crurt  V9\\\  allow  a  mortgage  in  this  manner,  viz.  .That  5/.  percent,  mtf 

Ic  rti'^'veJ,  -:..'/''•  -  frovifoy  that  if  the  hitcreft  be  paid  within  a  certain  time  after  it  iiiMt, 

t'-e  ,•».'. '.'c^.T'^  -  *^'  ^  7''  ^^-  t'^^  ^'^"^-  *"^  ^^^**  (hall  l>c  good  ;  yet  if  a  mortgage  is  made 
ri-itn  rcitrrvation  ot  4/.  per  cent,  intered  with  a  provilb,  that  upon  non-payant 
thereof  within  a  ccriain  time  aftci  it  i"  due,  he  ihall  pay  5/.  percent,  foch  praviib 
will  noc  be  good:  and  that  haa  been  fcvcral  times  determined  ;  Period  C.  Hardwidt 
Barn.  Chan.  Rep.  148.  Paich«  1741.  in  Cafe  of  WalmcAey  v.  BogUi, 

l.d.c.  Par-  *•  Pfovifo  was,  ihiliftbi  tnterefi  was  behind  for  JlxmoKtkf 
leer  cfii-  that  then  that  inter cji  Jhould  hi  eucounted  principdl^  zski  cairj 
*^*'*^^'t^'**'  intercft;  Per  Cowpcr  Ch,  It  is  a  vain  cUufe,  and  nopre« 
infereit^  cfdcnt  had  ever  carried  the  advance  of  intereft  fofar;  and  anagree- 
priucipal,  mcnt  made  at  the  time  of  the  mortgage  will  not  be  fufficieot 
'/.! 'T'*-'^'^  to  make  future  intereft  principal*  But  to  make  intereft  prin- 
fhould/^A  cipal,  it  is  requifite  that  intereft  Ibould  be  firft  grown  diic» 
if  titiug  by  and  then  an  agreement  concerning  it  may  make  it  principal* 
the  parties  1707.  2  Salk.  449.  Ld.  Offulton  V.  Ld.  Yarmouth. 

for  4it  much    -      '  ^ 

00  the  eftate  in  the  land  is  to  be  char|;ed  therewith.     Wni5*s  Rep.  653,  Tiiiu  17*^  it 

Caie  pf  firovn  v.  Barkham. 

3.  A  mortgage  was  made  by  A.  to  B.  at  67.  ptr  eaii*  pnoi^ 
to  accept  5/.  per  cent*  if  paid  within  thru  months  after  it  is  he. 
Ld.  C<  Parker  faid,  that  this  is  generally  looked  upon  as  pc- 
naity,  &  in  tcrrorem,  and  to  be  relieved  againft  if  oolf  a 
ibort  time  has  happened,  but  not  in  cafe  of  a  long  arrtar^ 
interejl.  But  tho'  in  the  principal  cafe,  there  was  a  great 
Arrear,  he  thought  this  \L  per  cent,  to  be  a  fatisfadion»  aiid 
a  coniiderable  one  too^  and  tD^refore  refufed  to  make  it  pnnci- 
paly  tho*  A.  by  letter  had  allowed  the  account  defiring  For- 
.b«*arance,  and  promifed  faiisfaAion ;  but  declared,  that  if 
there  had  not  been  fuch  penalty  of  6/.  per  cent,  inflcad  of  5/. 
and  a  great  arrear  of  intereft  incurred,  the  court  would,  oa 
iuch  a  promife  in  writing  tq  ms|.ke  a  fatisfaflion  for  forbear- 
ance, have  given  the  mortgagee  fome  allowance  in  this  re- 
fpeft.     Wms'sRep.  652.  1  rin.  1720.   Browp  v.  Barkbanu 

(N)     Payment  or  lender.    By  *tvhom. 

In  this  cafe  I.  |  F  a  feoffment  be  made  in  mortgage  upon  cendttton  thti 

'.HcMTir*  ^^^  ^^^^^^^  *3"  P'^y  ^"ch  a  fum  at  futh  a  day  &c.  altho' 

heir,  tl.at  ^^^f'offor  dieth  bejore  the  day  of  payment  &c.  yet  if  the  har 
M  .5  tiot  of  the  feoffor  pay  the  fame  lum  at  the  fame  day  to  the  fcoffirff 
pt.i'ol^ili^'*   ^^  ^^'^^''^  '^  ***'"  '^^^  money,  and  the  Jioffee  refuji  to  rccrivc  it, 
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then  may  tbc  heir  enter  into  the  land ;  and  yet  the  condi-  , 

tion  is,  that  if  th^  feoffor  ftiall  pay  fuch  a  fum  at  fuch  a  ijon^fo"  ** 

day  &c.  not  making  mention  in. the  condition  of  any  pay-  fourcaufes. 

ment  to  be  made  by   his  heir;   but  becaufe  the  heir  hatK  ?^*  7**/'* 

intereft  of  right  in  the  condition  &c.  and  the  intent  was  only  J^*^  -^^'^ 

that  the  money  (hould  be  paid  at  the  day  afiefied  &c.  and  the  the  heir 

feoffee  hath  no  more  lofs  if  it  be  paid  by  the  heir,  than  if  it  ^o.'"" 

were  paid  by  the  father  &c.    And  for  this  caufe,  if  the  heir  JI^c  "i- 

pay  the  money  or  tender  the  money   at  the  day  allefled  &c.  mited  by 

and  the  other  rcfufes  it,  he  may  enter.     Co,  Litt.  S,  224,  ^^«  condi- 

•'*'  lion ;  for 

ochcrwife  he  would  not  do  it.  adly.  The  conditio  dffcends  unto  the  beir,  and  therefore 
the  law,  that  giv«s  him  an  intered  in  the  condition,  gives  him  ability  to  perform  it, 
3dly.  Tht  f toffee  receiver  no  damage  thereby.  4thly.  The  intent  and  true  mean-  t  a^a  1 
Jag  of  the  condition  (hall  he  performed.  ^  And  where  it  is  here  faid,  that  the  ^  ^54  J 
heir  may  tender  A)  jour  afleife  &c.  herein  is  implied,  that  the  executors  and  admi« 
nidrators  of  the  mortgagor,  or  in  default  of  them,  the  ordinary  may  alfo  tender. 
And  the  law  enables  the  heir  to  perform  the  condition,  left  the  inheritance  Jboald  he  loJt»  . 
Co.  Litt.  405.  b. 


2#  Bt4t  if  zjir anger  of  his  own  head^  who  hath  not  any  in*  Aftremger 

tereit  &c.  will  tender   the  aforefaid   money  to  the  feoffee  at  j''**^'  ''""^ 

the  day  appointed,   the  feoffee  is  not  bound  to  receive  it.  ney  to  be  * 

Co.  Litt.  S.  334*  paidupoa 

the  mort* 
cage ;  for  it  ought  to  be  by  one  who  has  iatereft  in  the  land.     Ow.  34,  Winter  t. 

r.oTeday. Godb.  39.  Arg.  in  Cropp's  Caie. 

But  if  any  ftranger  in  the  name  of  the  mortgagor  or  his  heir  (wthout  confent  w  privity) 
tender  the  money,  and  the  mortgagee  accents  it ;  this  is  a  eood  fatisfaiStion,  and  the  mort- 
gagor,or  his  heir  agreeing  thereunto,  may  re-enter  into  the  land  ;  for  omnis  ratihabitio 
retrotrahitur  &  mandato  aequiparatur.  But  the  mortgagor  or  his  heir  may  diiagree  there- 
unto if  be  will.    Co.I^itt.  206.  b.  to;. 

• 

3*  If  the  mortgagor  dies,  his  ikir  being  within  age  of  14  A  tender 
yearsy  (the  land  being  holden  in  focage)  the  next  of  kin,  to  Ij|^*^r  "^ 
whom  the  land  cannot  defcend,  being  his  guardian  in  focage^  infant  \* 
may  tender  in  the  name  of  the  heir,  becaufe  he  has  an  in-  not  good 
tcreft  a'S  guardian  in  focage.      So  if  the  heir  be  within  21  ^"^^^"  ^* 
years,  and   the  land  is  holden  by  knight*s  firvice^  the  lord  of  dianinfo- 
tuhom  the  land  is  holden  may  make  the  tender  for  his  intereft  ^ag«>  ^nd 
which  he  (hall  have  when  the  condition  is  performed:    for  ?^^*"^*°^ 
thefe  in  refpefi  of  their  inter  eft  are  not  accounted  ftrangers.  years  of  ^ 

Co.  Litt.  206-   b.  etc;  but  if 

the  infant 
is  above  14  years  old,  apd  he  ajents  to  the  tender,  fuch  tender  ihiU  be  fufficient.  Mo.  221. 

>lill.  a8  Eliz.  Wat  kins  V.  Aihwell Cro.  £.  131.  S.  C. And  becaufe  no  age  was 

proved,  but  only  that  he  was  within  age,  it  ihall  not  be  intended  that  he  was  under  14, 
and  therefore  the  court  advifed  the  partv  to  begin  de  novo,  and  that  it  may  be  found 

that   he  was  under  I4.      Ow.  137.  Watkins  v.  Aftwick.  S.  C. The  ver£&  finding  in' 

fancy  generally^  and  not  finding  him  under  14,  the  tendg:  was  adjudged  no(  good. 
X«e.  34^  S.  C. 

4«  But  if  the  heir  be  an  ideot  of  what  age  focver,  any  man 
fftay  make  the  tender  for  him,  in  refpeft  of  his  abfolute  difabi- 
lity,  and  the  law  in  this  cafe  is  grounded  upon  charity,  and 
A>  \ti  like  cafes.    Co.  Litt  ao6.  b. 

(O)  Payment 
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(O)  Pay  merit  or  Tender,  to  whom  it  may  be 


makes 
into  the 


But  the        J,  yF  the  feoffie  in  mortgage  before  the  day  of  payment 
the  condi-  ^^^   cxccutors   and   dies^  and  his   heir  enteretb   ii 

tion  may  he  land  as  he  ought  &c.  The  feoffer  ought  to  pay  the  mooey 
ficb^  as  the  at  the  day  appointed  to  the  executors^  and  not  to  the  heir  of  the 
^auTe  feoffe-;  becaufe  the  money  at  the  beginning  trenched  to 
m^ctothe  the  feoffee  in  manner  as  a  duty,  and  fha]l  be  intended  tbtf 
heif.  ^s  if  the  eiiate  was  made  by  reafon  of  the  lending  the  money  by 
f ion  wilt  *^^  feoffee,  or  for  fome  other  duty;  and  therefore  the  pay- 
that  if  the  ment  (hall   not  be  made  to  the  heir,  as  it  feemeth.     On 

feoffor  piy    Litt.  S,  3?Q. 
eo  the  feoffee  ^-^^ 

#r  bis  heirs  Aich  a  fum,  at  fuch  a  day  &e.  There  after  the  death  of  the  feoffce»  if  he 
dieth  before  (be  diiy  limited,  the  payment  ought  to  be  mide  to  the  heir  at  the  day  ap- 
pointed. Co.  Litt.  S.  319.  5  Rep.  96.  b.  Goodale's  Cafe.  But  if  the  cooditHA 
be  to  pay  money  to  the  feoffee  his  keirs,  or  exeeutors.  The  feoffor  has  dcdtioa  to  pay  k 
either  to  the  heir  or.to  the  executors.    Co.  JLitt.  2 to.  a. 

JBitf  where        2.  If  a    man  makes   a  feofirnent   in  fee  upon  eomStkm^ 
made^f'    That  the  feoffee  fliall  pay  to  the  feoffor  bis  heirs  or  afigns  lot 
feoffment     ^^  fuch   a  day,    and   before  the   day  the  feoffor  m«kes  his 
over,  and     executors ,  and  dies ;   the  feoffee  may  pay  the  fame^  either 
TOoner^     to  the  heir,  or  executors ;  for  they  are  his  affigns  in  law  to 
ihoaid  be    this  intent.      But  if  a  man  make  a  feoffment  in   fee,  upon 
paid  to  the  condition,   that  if  the  feoffor  pay  to  the  feoffee,  his  bei^s  <r 
f^^wh^i  ^^^"^  ^^^-  ^^^^"^^  '«ch  a  feaft,  and  before  the  feaft  the  fcofiec 
thenar.        makes  his  executors,  and  dies.      The  feoffee  ought  to  pay 
iigoee  I        the  money  to  the  heir,  and  not  to  the  executors  ;  for  the 
[  455   ]  executors  in  this  cafe  are  no  affignces  in  lavr.       And  the 
Eam^ChT    ^^^^^^  ^^   ^*^"'  diverfity    is  this;  for  that  in  the  firft  c*fc, 
andcieiich  ^^^  '^^  ^^  ^^  neceffity  find  out  affigns;    becaufe  there 
J.  Poph.     cannot  be  any  affigns  in  deed,   for  the  feofibr  b»  btic  a  b«rc 
cifcot^      condition,  and  no  eftate  in  the  land  which  he  can  aftgn  over, 
GoodaleT.   ^"^  ^^  ^^^  fecond  cafe,  the  feoffee  has  an  eflate  in  the  land 
Wiat^        which  he  may   alGgn  over,   and   where  there  may  be  a^ 
iignees  in   deed,  the  law  fhall  never  feek  out  and  appocot 
any  afligns  in  law.     And  albeit  the  feoffee  made  no  affign- 
ment  of  the  eftate,  yet  the  executors  cannot  be  affignces ; 
becaufe  aflignees  were  only  intended  by  the  condition  to  be 
aflignees  of  the  eflate.    Co.  Litt.  210.  fays,  it  was  fo  refolvcd 
Mich.  23  &  24  Eliz.  Randall  v.  Browne. 

3*  In  cafe  ck  joint  mortgagus^  there  fliall  be  no  fitrvivtrfip^ 

Habere  the  money  lent  appears   to   be  with  inteocioD  tta 

each  fliould  have  his  money  and  intereft  again*     Chan.  Rep* 

57.  17  Car.  I.  Petty  ▼.  Sty  ward. 

3  Chan.  4*  J.  S,  mortgaged  lands  to  A.  rji  fee^  to  he  xxud  ve  f^r 

Rep.  94.      ^nrnt  of  looo/.  and  intereft  at  Micbaehnas^  •  and  cofvenmtei  to 

moftthe*    /^  /Af  money,  and  gave    a  hand  for  perfermantt  of  eoventntf* 

^cword^.  T^?  money  was  not  paiJ,    ^,  died^  leaving  B»  his  beir  at  iavn 

Upon 
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Upon  a  bill  by  B.  ^*  S^  was  decned  Upay  the  money  at  a  day 
to  £.  er  t$  be  fonckfcd  of  the  equity  of  redemption.    Some 
confiderable  time  afterwards,   it  was  difcovered,  that  ^t.  bad 
made  a  will^  and  C.  executor^  and  the  mortgage  money  givfm  u 
C— C.  proved  the  will.      J*  S.  before  the  time  of  payment 
Ifipjed  exhibited  u  hill  of  review  againji  B.  and  the  deftndantt 
fetting  forth  all  this  matter,  and  that  C.  the  executor  way 
not  party  or  privy  to  the  former  decree,  nor  was    it  then 
known  that  there  was  a  will  or  executor,  praying  to  be  re- 
lieved  againft  the  decree,   and  that  the  court  would  direit  to 
fvhom  the  money  Jhould  be  paid,   and  that  the  bond  be  delivered 
tip  &c.     The  defendants  plead  theformir  decree :  and  on  ar«> 
guing  the  pica,  the  court  held  it  an  extraordinary  cafe,  and 
that,  it  C.  the  execut  r  had  the  right  both  by  the  covenant 
in  the  mortgage,  and  by  the  bond  and  will,  the  court  could 
not  take  it  from  him.     And  that  if  .B.  the  heir  fliould  hav« 
the  lacds  in  mortgage  by  virtue  of  a  decree,  J.  S.  the  plain* 
tifF  would  be  likewife  liabJe  to  C.  the  executor  for  the  money 
upon  the  bond  and  covenant,  and  fo  to  double  payment.     And 
that  a  bill  vf  review  would  not  lie  in  this  caftf  becaufe  that  mujt 
glways  be  between  the  fame  parties  to  the  original  bilL     Now  C. 
was    no  party  to  that  bill ;    and  as  to   the  mortgaged  lands^  ^ 
they    being  forfeited  fmce    the  decree^    J»  S*  cannot  have  them  ^^^  5"* 
again*     And  ifC.  the  executor  had  any  right  to  the  money,  s.C.  iitro* 
he  might  obtain  a  decree  againft  B.  the  heir  of  A.  for  the  **"*^^*  ****• 
land  it'elf,    or  for  the  price  of  it,  if  fold ;  yet   the  Court  ^'tngrhuj 
would  not  put  C.  the  executor  to  take  that  courfe,  becaufe  he  viz.  *<  Af- 
had  a  ren.cdy^at  law  upon  the  bond  and  covenant,  which  the  "tcrwardf 
court  could  not  hinder  him  to  profecute.     However  he  was  ""ay°^tJic 
ordered  to'  anfwer  without  prejudice  to  his  former  plea  ;  and  **  pUimiff 
it  was  llkewifc  *  ordered,  that  B.  bring  the  mortgage  deed  "moycdtp 
^nd  bond  into  court,   and   that  he  fell  the  land,  and  bring  I!  ^i^^d  to 
the  money  likewitc  into  couct,  there  to  remain  whilft  he  and  *<  a  bill  of 
C.  the  cxccxxxoT  inter-plead  for  the  fame.     Nelf.  Ch.  R.  52.  *''cvicw. 
before   Lds  Commiffioners  Widdrington,  Tyrril,  and  Foun-  «V^^«"^* 
taine.  Anno.  1659.    ^^^'  ^^  Carliile  v.  Gober. 

5.  The  Queftion  was,  whether  the  mortgage  money  (hould  fhid.  %t 
be  paid  to  the  heir  or  executor  of  the  mortgagee:  and  it  was  ''7**1?**' 
for  the  heir  infifted.  That  it  was  ruled  in  a  cafe  between  ^ihe^Lor/ 
Xilly  and  Egerton,  in  Michaelmas  1660,  heard  by  the  Ld.  Keeper,  n 
Chancellor,  affifted  by   the  Ld.   Bridgman,    there  being  no  ^^jj-'-Saint 
dejf^  of  affeti  in  the  executor's  hands,  that  the  heir  (hould  Grabham. 
have  the  money,  who  is  to  convey  the  eftate;  and  this  was  That  the' 
ikid  to  be  the  firft  precedent  of  this  kind.     But  the  court  would  ***^''"'  "<* 
fee  precedents.     And  afterwards,  about  Michaelmas  or  Hil-  ecuio/**' 
lary  term,  1667,  the  principal  cafe  was  heard  before  the  Ld.  fliould 
Keeper  Bridsman,  where  die  order  in  the  cafe  of  Egerton  *'*^*  ''*? 
was  produced ;   but  in  the  principal   cafe  there  appeared  to  Ej^ng^^i^ 
be  a  Bond  for  payment  of  the  mortgage  money ^    which  goes  to  able  by  too 

■■■■■-■■—  thp 
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eoMMtieu  to   the  executors;    and  the  condition  of  the  nJanptUn  was  npw 

^^mxHs'ot     P^/"^^^  of  the  money  to  the  executors  &c.    (without  naming tbi 

the  mort.    heir)  So  it  was  ruled  in  the  principal  cafe,  that  the  monej 

g^£ce.         ihould  be    paid    to   the    executor;    but    the  Lord    Keeper 

faid,  that  if  the  con£t{on  of  the  redemption  had  been  iopty 

the  money  to  the  heir  or  executor j  and  no  bond  were  in  thecaicy 

nor  no  want  of  ajfets  of  the  pcrjonal  efiate^  it  might  have  been 

other  wife.     And  in  the  cafe  of  Egerton,  in  reading  the  order 

it  did  not  appear  how  the  condition  was   penned;  but  the 

court  now  took  it,  that  the  money  was  payable  to  the  heir 

by  the  condition.    Chan.  Cafes  8S.  Hill.   19  Car,  2.  Smiih 

T.  Smoult. 

6.  A  mortgage  was  made  in  fcCj  ^\i\c\i  deFunded  to  tie 
teir  at  law^  and  the  money  10  years  fince  paid  to  him.  The 
executor  of  the  mortgagee  preferred  his  bill,  and  had  a  dc« 
cfce  for  the  money,  but  without  intereft.  Though  the /re- 
vifo  was  to  pay  to  the  mortgagee,  bis  heirs^  or  executors ;  yet 
when  the  day  is  paft,  it  is  as  much  as  if  no  perfon  had  beeo 
exprefTed,  and  then  equity  (hall  fellow  the  htw,  and  appoint 
it  to  the  executor,  a  Vent.  348.  Trin.  32  Car.  2.  Turner's 
Cafe/. 

7.  J*  having  a  rent- charge  to  him  and  hit  affignes  for  three 

Lives  of  160/.  a  year  mortgaged  the  fame  to  y,  5.  bis  executers^ 

admifiijirators,  and  ajfigns,  to  have  t^c.  to  him^  bis  bcirs^  and 

.affigns^  during  the  three  lives  of  the  original  nominees  upon  thii 

ipecial  truji^  that  J*  S.  his  executors,  admimflraiors^  a/Ji 
c(figm^  Jhall  enjoy  lOo/.  a  year  out  of  it  to  their  own  propei 
ulc,  till  the  mortgage  money  fatisfedy  if  the  three  lives  Jaft  fo 
lon<^.  J.  S.  made  fV.  R.  executor,  but  no  witngffes  fuhjcr:kd 
the  will.  W.  R.  brought  a  bill  againft  T.  S.  the  heir  at  law 
of  J.  S.  and  othets  to  have  the  benefit  of  fo  much  of  the 
rent-charge  as  J.   S.  was  intitled  to.      The  mafter  of  the 


heirs,  then,  whether  the  truft  of  it  docs  not  belong  to  his 
executors  }  He  faid,  he  could  not  find  one  fingle  authority 
which  would  come  up  to  the  firft  point*  this  bcine  an  eftate 
pur  auter  vie,  that  the  general  rules  as  to  the  o£^e  an  ^- 
hendum  are,  that  it  is  to  explain,  limit,  and  declare  the 
quantum  of  the  eftate  to  paft  by  the  deed;  it  has  never 
been  difputed  but  it  will  carry  the  limitation  of  the  ettuxjnr* 
ther  than  the  premijfes  of  the  deed  did.  On  the  other  hand  it 
IF  clear,  that  the  habendum  never  abridges  the  eftate  granted 
by  the  premiifes  ;  it  may  indeed  vary  and  alter  it.  As  if  an 
eifate  be  granted  to  A.  and  the  heirs  of  his  body«  habendum 
to  him  and  his  heir?,  this  is  a  fee  iimple;  fomc  book«  indefd 
have  faid,  that  this  is  only  an  eftate  tail  with  a  remainder  in 
fee,   but  be  faid  it  is  difficult  to  maintiiu  that  opinion,  ani  he 

thouj)4 


t&odght  it  not  law.  That  the  particular  nature  of  the  pre* 
fent  cafe  is  fuch,  that  a  grant  of  this  kind  to  J.  S.  and  his 
executors,  is  the  fame  as  to  J.  S.  and  his  heirs;  for  in  both 
thefe  cafes  being  of  an  ejlate  pur  outer  vie,  thi  heirs  and  exe* 
tutors  do  mt  take  as  reprefcniatives  to  the  party^  hut  as  fpecial 
occupants.  And  therefore  it  has  been  held,  that  if  iands  are 
granted  to  A,  and  his  heirs  for  three  lives,  he  may  grant  it 
to  B.  and  his  executors  for  thofe  lives ;  ip  if  granted  to  A. 
and  his  executors  for  three  lives,  be  niay  grant  it  to  B.  and 
bis  heirs  during  thofe  lives;  whence  it  follows,  that  if  one 
of  thefe  limitations  is  in  the  premiiTes,  and  the  other  in  tho 
habendum,  the  habendum  fhall  take  place.  As  if  the  pre* 
miffcs  are  to  A.  and  his  executors  during  the  life  of  B*  ha- 
bendum to  A.  and  his  heirs  during  B's  life,  the  heirs  ihall 
have  the  benefit  of  the  eftate.  So  if  the  premiiTes  are  to  A. 
and  his  heirs  during  B's  life,  habendum  to  A.  and  his  exe- 
cutors during  B*s  life,  the  executors  ihall  have  the  benefit  of 
it;  becaufe*.  the  habendum  does  not  attempt  to  give  a  lefs  or 
larger  eftate  than  contained  in  the  premifics,  but  is  merel/ 
explanatory.  And  tho'  before  the  ftatute  of  frauds  and  per- 
juries no  grant  of  a  rent  pur  auter  vie  was  good  longer  than 
for  the  life  of  the  grantee,  becaufe  it  lay  not  in  occupancy,  r  a  en  I 
yet  a  rent  is  within  the  relief  of  the  ftatute  of  frauds^  as  well  as  "^ 

any  other  fort  of  inheritance.  So  that  the  matter  of  the  legal 
eftate  depends  upon  the  habendum,  which  he  thought  ought 
to  take  place  for  the  reafons  before  mentioned,  and  conse- 
quently, that  thejegal  eftate  in  this  rent  belonged  to  the  heir 
at  law ;  but  however,  that  within  the  meaning  of  the  truft  of 
ibis  deedf  the  executor  of  J.  S.  is  intitled  to  the  benefit  of  it, 
it  being  exprefsly  declared,  that  the  mortgage  was  made 
upon  this  fpecial  trufi,  that  J.  S.  the  mo^t^agee,  his  exe- 
cutors, adminiHrators,  and  affigns,  (hould  eojby  the  benefit 
of  lOol.  a  year  part  of  the  rent*charge  to  their  own  ufe, 
till  the  mortgage  was  fatisfied,  if  the  three  lives  fo  long  con- 
tinued ;  that  the  only  thing  that  made  any  difficulty  in  this 
part  of  the  cafe  wa<^,  that  it  is  pretty  hard  to  conceive  bow 
a  man  and  his  heirs  fhould  be  truftees  for  himfelf  and  his 
executors,  but  that  this  is  the  cafe  of  every  mortgage  that 
13  made  in  fee.  And  he  decreed  accordingly.  Barn.  Chan. 
Rep.  46.  to  50.  Pafch.  1740.     Kendal  v.  Micfeild. 

* 

(O.  2)    Payment  or  Tender.     JpTjat  is  Good. 

I^T^HE  payment  ought  to  be  real  and  not  in  Jhew  and  ap-  5Re$r.  96  b. 

-*■     pearance;  for  if  it  be  agreed  between  the  feoffor  and  Goojalc't 
the  executors  of    the   feoftee,  that   the  feoffor  (ball  pay  to  Sf'^rTT* 
the  executors  but  part  of  the  money,   and  that  yet  in  ap-  s.  c 
pearance  the  whole  fum  (hall  be  paid,  and  that  the  refiduc 
ihall    be  repaid^  and  accordingly  at  the  day  and  place  the 

whole 


457  ^fittgagC. 

whde  Aim  is  paid,  and  after,  the  reddiie  is  re-paid,  tb!s  il 
.  no  performance  of  the  condition  ;  for  the  eftate  fhall  not  be 
devefted  out  of  the  heir,  who  is  a  third  perfon  wtthoot  a 
true  and  effedual  payment,  and  not  a  fhadow  and  coloaf 
of  payment  ^  and  the  agreement  precedent  doth  guide  the 
payment  fubfequent.    Co.  Litt.  209.  b* 

3.  A*  indebted  by  mortgage  to  B.  in  lOO/.  paU  tbi  wumji 
B.  ordered  hit  fervant  to  put  it  into  his  clofet,  who  did  fo. 
A.  then  demanded  his  writings,  which  B.  dot  detiYerin?, 
A.  required  his  looA  again^  which  the  fertant  by  B's  order 
re-delivered  U  A,  and  A.  took  and  carry *d  it  away.  RefoWrd 
that  this  was  a  g09d  payment  and  difcbarge  of  the  mortgage, 
and  tho*  A.  demanded  it  again  as  his  own  moneys  yet  it  (hsU 
not  avoid  that  which  was  abfolutely  paid ;  but  the  mortgage 
remains  abfolutely  difcharged,  and  the  money  was  the  plain- 
tifF's,  and  being  not  delivered  to  B.  otherwife  or  upon  any 
'  good  confideration,  A.  received  them  at  B't  money,  and  b 
accountable  to  Bt  for  them.  Cro«  £«  614*  Hewer  t.  Bar* 
tbolomew*     ^ 


•J. 


(P)     Difcbarged.    By  what  Aa.? 

S.   mortgaged  land  to  A.  for  500  years   to  feciire 
3000I.  and  a  bond  was  given  for  performance  of  rcw- 
funtSm      The  Writings  were  left  in  a  third  pcrfon's  binds. 
Some  time  afterwards  y^  S.  bringing  the  box  in  urbicb  tivnr 
tht  mortgage  and  bond  to  A.  in  the  prefence  of  M«  the  mothcf 
of  J.  S«  who  Were  relations,   A*  put  back  the  writings  with 
bis  hand,  and  faid,  Take  back  the  writings  I  jrethf  forgave  jon 
the  debt ;   and  then  faid  to  M.  *<  I  always  told  you  1  would 
**  be  kind  to  your  fon;  now  you  fee  I  am  as  good  as  my 
*'  word."— —A.  died,  leaving  B.  hit  Ton,  who  brought  hb 
bill  as  reprefentative  of  A.  to  cottipel  payment,  or  that  J.  S. 
might  be  foreclofed.      Ld*  C.  Hardwicke  was  of  opinioii, 
That  in  cafe  A.  forgave  the  debt  ill  the  manner  as  fworn  bf 
the  defendant,    the  plaintiff  could   not  be  intstled  to  relieT, 
t   45^  1  ( ^"PP^^ing  ^^c  ftatute  of  frauds  to  be  out  of  the  cafe)  and 
that  the  bill  mufl  be  difmiiTed.     And  that  this  being  a  JRirf* 
gaged  inierefi  in  Idnd^   he  thought  this  eviAna  aUowahU  cenfftetA 
with  thejiatute  of  frauds  and  pefjuries.      That  what  is  there 
faid,  that  no  ihtereft  in  lands  any  longer  than  for  three  jtati 
(hall  pafs  without  wtiting,  nor  any  tmft  in  them  for  a  longer 
time,  unl?fs  it  arifes  by  operation  of  law ;  and  fo  of  a  de« 
vife  of    real  edates   admits  of  a  difference  both  in  law  and 
equity  between  abfolute  eflates  in  fee,  or  for  a  term  for  years 
and  conditional  efiates  for fecurity  of  money*     In  the  firft  cafe  it 
cannot  be  admitted  that  parol  evidence  of  the  gift  of  dftcdt 
fhall  convey  the  land  itfelf.     But  a  mortgage  it  confidcrcd 
only  as  a  fecurity  for  money^  the  land  is  the  accideot  atteod* 


ing  upon  the  other,  and  when  the  debt  Is  difchai^ed^  the 
intereft  in  the  lands  follows  of  courfe.  In  law  the  intereft  in 
the  lands  is  thereby  defeated,  and  in  equity  a  truji  arifes  far  thi 
beiieiic  of  the  mortgagor.  And  his  Lordlhip  thought  that  fuch 
evidence  as  above  (fo  far  as  any  credit  can  be  given  to  it) 
ought  to  be  received,  as  proving  a  gift  or  releafe  of  the 
debt  i  and  if  an  obligee  delivers  up  a  bond  with  intent  to 
difchaige  the  debt,  the  debt  will  certainly  be  thereby  dif^ 
charged ;  and  if  the  bond  is  difcharged  in  the  prefent  cafe, 
the  mortgage  will  be  difcharged  with  it;  and  diretSted  an 
ijpie%  whether  the  mortgagee  did  ufe  Juch  words  or  not.  Barn. 
Chan.  Rep.  90.  Pafch.  1740.  Richards  v.  Syms. 

2.  In  eje^ment  where  a  title  is  made  under  a  mortgage,  if     *^^^  . 
ruidiTici  is  given  that  the  debt  ig  fatnfied^  this  is  confidered  as  ^^^pjl^l^^ 
defeating  the  eftate  in  the  land  which  the  mortgagee  had,  and  makes  a 
in  fuch  cafes,  efpecially  where  the  mortgage  is  ancient,  the  ^'^trage  /« 
court  will  prefume  that  the  mortgage  was  paid  at  the  day,  and  fJc  tSSr- 
will  dired   the  jury  to  find  accordingly,  uolefs  it   appears  goragreed " 
clearly  that  the  money  could  not  be  paid  at  the  day.    In  thefe  tbatheotber 
cafes  no. writing  is  neceffary,  which  fhews  that  even  the  law  ^^j/^'f^^ 
conjiders  the  debt  as  the  principal^  and  the  land  as  an  accident  onfy»  of  the  pr^pa 
But  equity  goes  further,  and  in  all  cafes  ^yx,  that  where  the  of  th  part* 
debt  appears  to  be  fatiifixdy  there  arifes  a  truJi  by  operation  of  £0a^Jg^f 
law  Jdr  the  benefit  qf  the  mortgagor^  and  this  is  within  the  tie  nwi- 
exception  in  the  ftatute  of  frauds  of  trufts  arifing  by  opera-  S^gft  thit 
tion  of  law.    And  in  thefe  fort  of  cafes  the  court  recaves  any*  would^d'Ar 
kind  of  evidence  of  payment.     Per  Ld.  C.  Hardwicke.  Barn*  charge  it. 
Chan.  Rep.  97.  Pafch.  1740.  in  cafe  of  Richards  v.  Syms.        PerLd.C- 

Jbids. 

(Q^)       Redemption.     By  whom. 

1.  'TpHERE  wasa/rw^  In  a  mortgage,  that  the  mortgagor^ 
-^    his  heirs  J  executors^  or  adnunifirators^  Jhould  have  power 
U  redeem  the  lands;  yet  a  redemption  may  ^zhf  zn  afjignee 
of  the  mortgagor,  tho'  he  is  neither  heir,   executor,  or  ad«  . 
miniitrator.    Toth.  i6o.  cites  11  Car.  Porter  v«  .... 

2.   £>#v^/ (ball  redeem,  and  not  the  heir.    Chan.  Rep.  190.  Venr.K. 
J  a  Car.  2.  Philips  v.  Hcle.  344'  Micfe 

1085*  Ha&I 
▼.  Dunch.— --357.  S,  C.  cited  HiUw    1685. 

3f.  A  decree  to  fbreclofe  tenant  in  tail  (hall  bind  his  iflue  as  fo 
9ti  equity  of  redemption,  becaufe  that  is  a  right  fet  up  only 
in  a  court  oif  equity,  and  fo  may  there  be  extin^iflied. 
Per  Hak  Cb.  J.  Chan.  Cafes  220.  Hill.  23  &  24  Car.  2. 
Rofcarrick  v.  Barton. 

4.  As  to  the  admitting  perfons  to  redeem.  Lord  Keeper 
aiade  great  difiereaco  betweea  fuch  as  come  to  redeem  wha 
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are  no  parties  to  thi  mortgage^  and  thofe  that  are  parties  to  rise 
mortgage*  Chant  Cafes  220.  23  &  24  Car.  2.  Rufcarrick  v. 
Barton. 

5.  Voluntary  dortveyante  ^as  made  to  A.  with  power  of  rcv^ 
cation  on  tender  of  is.  T'he  tender  was  made,  but  not  ett  tk 
place  appointed.  Afterwards  the  grantor  makes  a  mQrtg3ge  to 
B.  for  500I.  of  the  fame  landfi,  and  after  that  an  abibiute 
affignment  for  750!.  more  paid  to  the  grantor.  The  grantee 
laid  out  money  in  repairs  and  building.  It  was  decreed, 
that  A.  fbould  redeem  paying  ail  the  dijburfemint  of  baiiding 
ahd  repairs,  and  6.  to  account  for  all  wilful  fpnls  and  wafiti 
done;  but  if  A^.  failed  of  payment,  then  6.  to  enjoy  againft 
A.  and  all  elafming  under  him.  This  decree  was  affirmed* 
Fin.  R.  38.  Mich.  2$  Car.  2.  Thorne  v.  Newman. 

6.  A  Purchafor  bought  lands  charged  with  a  judgment, 
and  bought  in  mortgages  to  proteft  his  purchafe ;  but  it  was 
decreed,  that  the  judgmint  creditor  paying  mortgages  frecedent 
to  his  judgment  fhall  redeem.  Fin.  R.  366*  Trin.  30  Car.  2. 
Bacon  v.  Afhby. 

7.  A  mortgage  is  inade  redeemable  during  the  life  $f  tbt 
inadcwith  ^^^S^i^r  only^  yet  his  heirs  fliall  redeem.  Per  Ld.  Noc- 
Xntcat  of  a  tingham  C.  Vern»  7.  Trin.  33  Car.  2.  *  Newcomb  r. 
fctticmcnt   Bonham. 

of   his 

eftatc,  bcfides  the  conGderation  ;  and  in  this  ca(e  mortgagor  wis  a  near  relaHemU  mM» 

gagee,  and  agreed,  that  if  he  had  no  ilTue  male,  the  mortgagee  {hould  have  the  land. 

bee  Mich.  1633.  Vern.  193.  in  Cafe  of  Howard  v.  Harris. a  Chan.  Cjifef  147.  S.C. 

But  tbift  decree  was  reveried  by  Ld.  Keeper  North.  Verti.  132.  Pafch.  1684. 1  Chau 

Ca)cs  1484  the  Cafe  of  Killingcon  v.  Green,  cited  by  Mr.  Keck,  as  decreed  §6  in  i67&-^ 
The  rcrvcrfal  affirmed  m  parliament,   i  &  2  W.  &  M.  a  Vent.   365.    '  *  a  CL 

Cafes  58.  Sk  C. 

a  Chan.  g.  Tho*  the  redemption  he  limited  to  the  mortgagor 9  and  the 

Mich  ^tl'    ^^'''"^  ^^^^  °f  *"  *^'^»  y^^  '^'*  ^^^^  *^'  exclude  t^  heir  generate 
Car.i.  S.C.  but  that  he  may  redeem.       Vern.  190.  Mich.  1683.  Howard 

^But  if  a    V  Harris. 

deed  of  m- 

tail  is  r<:t  forth,  the  heir  general  fliall  not  redeem  without  (hewing  that  the  tail  is  dod^L 

Vet  Ld.  North  Vern.  182.    Trin.  1683.  JLomax  ▼.  Bird. 

9.  He  that  comes  to  redeem  a  mortgage  xnuiijhew  a  itk 
to  the  equity  of  redemption.  Vern.  182.  Trin.  1683.  Lo» 
max  V.  Bird* 
♦By  parol  iq.  h  reverfson  naturally  attracts  the  redemption;  as  if* 
hftvi^ccn"'  "^*"  marries  a  jointrcfs  of  houfes  which  aie  burnt  down^  aod 
the  hui-  they  borrow  1500/.  to  rebuild,  and  levy  a  fine  fur  conceffic, 
band  and  and  *  by  deed  between  the  hulband  and  conalee  the  equity  ^J 
wife  wa^s  redemption  is  referved  to  the  hujband  and  his  heirs ;  he  lays  o« 
to  redeem.  3CO0L  in  building  and  dies,  decreed  the  wife  andnottbe 
1  Chan.       heir  to  redeem.    Vern.  213.  Hill.  1685.  Brcnd  v.  Brend. 

Pafch.  34  Car.  a.  S.  C-  Vera.  33. 

II.  One 


0Ntfiaffe;  ;  t  asp 

■ 

11.  One  that  clatms  under  a  voluntary  convtysmce  may  re-  5  p  Qy^^^^ 
deem  a  mortgage;  Arg.  Vern.  193.  Mich*  ]683.  in  Cafe  of  cafes  59. 
Howard  ?•  Harris.  Mich.  x6 

Car.  2. 
Rand  v.  Cartwright. 

12.  It  waa  infifted  that  the  wife  for  her  dower  is  in  law  in  Arg,  Vcm* 
the  per,  by  her  hufband,  and  (hall  be  intitled  to  clear  all  in-  357- s.c. 
cnmbrances,  as   well,  and    more   than   the  hufband ;   Arg. 

2  Chan.  Cafes  i72..Hill.  i  Jac.  a.  Bodmin  v.  Vandebenden. 

13.  A.  is  bound  with  his  father  for  the  debts  of  the  fa« 
ther ;'  the  father  enters  into  aftatuU  to  pay  the  debts  and  in* 
demmfy  the  fon;  a  creditor  gives  up  his  bond  and  tdkes  a 
mortgage  from  the  father;  decreed  that  the  defendants 
ihould  redeem,  or  be  foreclofed  and  a  perpetual  injundlion 
againft  the  ftatttte ;  per  Maftef  of  the  Rolls,  a  Vern.  39. 
Hill.  i688.    Legriel  v.  Barker,  &c. 

.  14.  Where  the  equity  of  redemption  is  on  a  mortgage  in  ^'^^'.'V 
fet^  there  a  bond  creditor  (hall  never  be  let  in,  becaufe  after  1 69*3 ^n- 
th^  debt  is  paid  the  lands  are  vefied  in  the  heir;   *  but  fecus,  ua  Burgh 
where  a  tcto  is  mortgaged  j   for  the  equity  of  redemption  of  ^-  ^ranci*. 
a  term  for  years  comes  to  the  executor,   and  in  fuch  cafe  a  L  4^9-  J 
bond  creditor  (hall  be  let  in,  becaufe  if  the  term  itfcif  (hould  ,c„ec  ^Jm 
be  rcconveyed  it  would  be  affets  in  his  hands ;  Arg.  N.  Ch.  admitted 
R.  167.  Mich.  1600.  in  Cafe  of  Baden  v.  E.  Pembroke.  Arg.  Vcrn. 

'  410.  Mich. 

1686.  and  fiid  to  be  adjudged  with  advice  of  the  jadges  in  the  cafe  of  Bennct  v.  Bos. 
*  S.  P.  2  Ch.  R.  360.  z  Jac.  2  Haliily  v.  KirtUnd. 

15.  A«  for  80/.  conveys  abfolutely  t§  B.— -A.  brings  a  bill 
to  redeem ;  B.  infifis  that  the'  grant  was  abfolute,  but  can^ 
ftjfid  it  was  a  trvji  that  after  the  principal  and  intcreft  paid 

B.  (hould  ftand  feifcd  for  A*s  wife  and  children  \  plaintilf  re- 
plies to  the  anfwer  but  no  proof  of  the  truft  and  therefore 
it  was  infifted  that  the  hufband  fliould  redeem  ;  but  decreed 
a  truft'  for  the  wife  and  children.  2  Vern.  a88.  Pafch.  1693. 
Hampton  v.  Spencer. 

16.  If  a  man  enters  into  a  boni^  in  which  he  binds  himfelf 
and  bis  heirs,  and  dies,  leayin^  3.  real  e^ate  to  defcend  to^  his 
beiry  fubjeH  to  a  mortgage  for  years^  and  the  heir  fells  the 
equity  of  redemption ;  the  obligee  cannot  redeem  the  mortgage 
mtbout  firjl  having  a  judgment  at  law  againji  the  heir.  Abr. 
Equ.  Cafes  315.  P^fch.  1702.  Bateman  v.  Baternan. 

17.  Bend  was  given  by  the  hufband  to  the  w^  juft  before  the 
marriage  id  leave  her'  looo/.  if  fhe  faryived  nim ;  baron  dies 

•  inteftate  leaving  freehold  and  copyhold  in  mortgage  to  ji.    The 
wife  adminifters  and  brought  a  bill  againft  the  heir  and  mort« 

fagee  to  redeem,  and  Lord  Wright  decreed  her  to  redeem 
otb  ;  and  it  Was  faid  that  tho'  on  payment  of  what  is  due 
on  the  mortgage,  the  heir  will  have  the  copyhold  from  her, 
yet  the  freehold  would  be  charged  till  the  bond  was  fatisiied. 
Ch.  Prcc.  237.  Hill.  1704.  A£lon  V.  Afton. 
Vol.  XV.  Pp  18.  Sub^ 
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'  l8.  Subf^quent  incymhranus  by  judgment  and  other  incom* 
braaces  may  red  'em  the  fiift  mortgage,  tho'  the  mortgagor  is 
foreclofed  hy  dtcrtc ;  and  the  account ,  taken  in  the  fuit  where 
fuch  decree  was  obtained,  tho'  taken  in  an  adverfary  way, 
will  not  bind  the  fubfequent  incumbrancers.  2  Vcrn.  663. 
Trin.  1 7 10    Morrett  and  al.  Weftern. 

IQ.  A.  having  chamfers  in  Grays  Inn  mortgaged  them  tt 
y^  S.  ■  ■^.  d.eJ^  te.tving^B.  afon  who  was  his  adminijirator  but 
no  number  ef  the  /ociety;  B.  brought  a  bill  to  redeem  ;  it  wa« 
objedled  thiit  B.  was  utterly  incapable  of  having  the  cham- 
bers by  the  rules  of  the  fociety,  which  are  that  none  can 
have  chambers  but  fuch  as  are  members  of  the  inn^  but  tl)e 
Lord  Chancellor  faid,  th^t  tho'  B.  the  plaintiff  by  the  rules  of 
the  houfe  is  not  capable  of  chambers,  yet  the)^  (hall  be  to 
.  him  or  his  appointee.  Seled  iCafes  in  Chan,  in  Lord  Kix^s 
Time  55.  Trin.  17^6.  Rakeftraw.v.  Brewer. 

20.  Land  mortgaged  for  two  feveral  terms  of  lOOO  Yean 
each  was  afterwards  fettled  on  jf:  in  iail^  remainder  to  B,  tM 
fatly  remainder /b  ^.  in  fecy  by  which  A.  firft  and  B.  aftcf- 
waid?  had  zn' equity  of  redempVon  incident  to  their,  cftatcs ;  J» 
by  will  appoints  the  mortgage,  to  be  paid  off]  arid  then  tbe  msrtgsgt 
term  to  he  oJjSgned  to  M,  and  by  the  fame  will  devijid  all  tit 
lands  (being  alfo  feifed  in  fee  of  other  lands)  to  C»  bniHi 
heirs ;  by  this  the  rcvtrfion  pafl'es  of  the  mortgaged  premifles. 
And  the  eftate  tail,  and  the  remaindeFS  in  tail,  being  (peot 
by  the  death  of  A.  and  B.  without  ilTue  the  queftioa  was,  if 
the  equity  of  redemption,  that  was  incident  to  the  reverfioa 
in  fee  of  A.  paffed  to  M.  by  the  will,  and  was  thereby  fe^ 
vered,  from  the  revcrjion?  and  decreed  it  was  n©t,  per£uig 
C.Raymond  Ch.  J.  and  Denton  J.  and  that  (he  was  only 
in  the  place  of  the  mortgagees  and  that  C.  (hould  be  let  in 
to  redeem.    Gibb.  99.  Mith.  3  Geo,  2.  Amhurft  v.  Litton. 

a  I.  In  the  cafe  of  Frankly  n  v.  Fern.  Pafch.  1740.  it  wai 
faid  by  Paiker  J.  who  fat  for  the  Ld.  Chancellor;  that  tbe 
rules  laid  down  in  the  cafe  of  ^ickley  v.  Dorringtoo,  and  ia 
that  of  Monk  v.  Pomfret,  ^re  very  right,  viz.  that  in  gcnerrf 
no  per/on  (hall  be  allowed  to  come  into  equity  for  a  redemptiott 
[  461  ]  hut  he  that  has  the  legal, e/iate  of  the  mortgagor  ;  foif  an  «€• 
cutor  13  willing  to  get  in  the. debts  of  the  tefiator^  there  is  nti 
foundation  for  accreditor  to  bring  a,  bill  for  that  purpofc;  anJ 
therefore  in  general,  where  there  are  proper  perfons  to  get  , 
in  thejeftate  of  another,  a  coOrt  of  equity  will  not  fijfferci* 
ther  the  creditors  of  the  teftator,  or  of  a  bankrupt  [wfaid^  « 
was  tbe  principal  cafe,  and  on  whidi  the  queftion  arofe]  t». 
bring  a  bill  in  equfty  in  order  to  get  in  that  eftate;  but  if  an 
executor  or  allignee,  will  collude  with  a  debtor,  there  is  nn 
doubt  but  a  creditor' may  bring  bis  bill  in  order  to  take  care 
of  that  eftate,'  and  charge  the  alHgnees  or  ezecntors  witk 
fuch  collulion  ;*  that  in  the  principal  cafe  the  creditors  of  tli« 
bankrupt  met  to  confider  if  proper  for  the  afiigoces  to  bnor 


H  bill  to  redeem  a  fuppored  mortgage  which  the  majorityy 
thought  it  was  not ;  fo  that  the  affignees  could  not  by  the 
ilatute  of  5  Geo.  2.  hiring  a  bill;  wherefore  a  bifl  brought.. 
^7  the  fninor  part  of  tbt  bankrupt'^  creditors  againft  the  fuppofed 
mor^agee  and  the  affignees  of  the  bankrupt's  eftate.  was  held 
to  be  well  brought ;  and  that  if  the  ailignees  refufe  to  bring 
'     a  bill  which  is  for  the  benefit  of  the  bankrupt  eftate  an/ 
creditor  may  bdng  fuch  bill,  under  peril  jof,  cods;  and  de- 
creed the  allignees  to.have  liberty  to  redeem  in  the  firft  place^ 
and  in  theiv  de&ult  th.e  plaintins  to'  do  it*.     Barn«  Chaiu  ' 

xCep*  3^.  * 

(0^2)    kedpmption.      ^gain/i  whom. 

•  1..  A   Power  of  redemption  is  an  equitably  <'ight  inperent  in 

^^  the  land,  ahd  binds  aUperJons'in  the  pofl,  or  otherwife  5 

bccaufe  it  is  an  ancient  right  which-  the  party  is  ihtitled  to  in 

-equity;   per  Hale  Ch.  B.     Hard.  469,  Trin.  19  Car,  a.  in 

Cafe  of  Pawlctt  v^  Attorney  General. 

2.  In  natural  juftrce  redemption  of  a  mortgage  lies  againft 
ibeiing;  per  Hale  Ch.  B.  Hard.  467.  Trin.  19  Car*  2« 
in  Cafe  of  Pawlett.  v.  the  Attorney  General. 

(R)   Redemption.'     In  what  Cafes.  J^^^^"^ 

I.  "VTONEyfecured  on  a  mortgage /f^r^J,  tho*  not  pmd  at* 
•4-Y-*-  the  Jayy  but  <j/tir,  yet  the  Icafe  ought  to  be  vpid  in 
'«  equity,   as  well  as  on  *a  legal^  payment  it -would   have  been 
**  t^oid  in  law.    Chan*  R.  ad.t^/Dar.  i.  Emanuel  College  y. 
..  Evans.  ^\  •    *     ■  • 

2.  A.  mortgaged  lands /OjB.  and. then  articles  to  fell  them 
to  C.  free  of  incumbrances  (or  250/.  C*  paid  A.  50/.  of  the 
nione^^,  and  afterwards  J.  reUajed  to  B.-  the  condition  of  re* 
dtmption  ;  and  pending  a  bill  bv  C.  A.  i-eleafed  to  B.  all  his 
^xight  in  and  to  the  fai'd  lands ;  out. no  money  or  other  valuable 
'*cottfideration  appeared  to  hav^e  been  given  for  either  of  thefe 
releafes.  Decreed  .the  r^feafes  to  he  fet  afide.  .  Hill.  J4  &  15 
Car.  2.  Hard.  320.  Hill  v. ' Worfcly  and  Rogifon. 

3.  Ld.  Chancellor  took  a  diiFerence  between  a  Uaje  to  com* 

^  nfence  after  fetilnre  of  payment/ ^Lud  a  mprtgage  with  a  condi- 

;.  Itioa  fubfequent,    as  to  the  fame  being  fubjed  to  a  redemp- 

lion.  .  See  2  Chan.  Rep.  53,  54.  22  Car.  2.  White  v.  Ewens. 

4%  A  decree  to  foreclofe  tenant  in  tail  fhall  bind  his  iifue  as 

to  an  equity  of  redemption  ;    becaufe  that  is  a  right  fet  up 

m\y  in  a  court  of  equity,  and  (o  may  there  be  extinguiflied ; 

er  Hales  Ch.  J.  Chan.  Cafes  220.  Hill.  23  &  24  Car.  2. 

.ofcarrick;  v.  Barton. 

P  p  a  5«  Mort- 


1^ 


4^1 1  aipotipge^ 

Othenrife  t  5'  Mortgagor  on  taking  up  more  money  on  the  mortg^eJ 
xdrafe  aii4  Isnds  teUafed  the  equity  of  redemption  to  the  mortgagee  and 
length  of  i\cA  \  but  it  appearing  by  letters,  papers  and  other  proo^ 
^r^^'l  ^'^  '^^  mortgagee  offered  a,  redemption,  and  to  uke  his  whole 
been  a  iod  ptif^cip^^  ^^d  Jntercft,  the  fame  was  decreed  accordingly  on  a 
l»lea,  and  A  bill  by  the  heir  of  the  mortgagor,  and  an  aecnini  direded. 
wtsaiioweJ,  HilK  2Q  Car.  2«  Fin.  R.  284.  Seymour  v.  Tiadal&al. 

Iho*  the  ^  T  J 

mortgage  money  was  not  mote  tliaa  a  quarter  part  of  the  raloe.  19  Car.  i.  1.  Ch.  R.  131. 
Kanor  ▼•  Coke. 

6.  h%  furrendered  a  copyhold  to  B.  and  his  heirs  wrl^ovf  jv^ 
condition  mentioned  in  the  Airrender,  but   it  was  in  confidcra- 
tion  of  lOoL  lent  by  B.  to  A.  and  for  further  (ecurity  therecf 
A*  gave  B.  a  judgment  for  200/.      And  by  a  note  Jigmed  ky  A. 
and  B.  dated  before  the  furrender  it  wa^  agreed  that  B.  om  pay* 
ment  of  the  moi\^y  ,ttkoM\A  Jurrcnder  back  the  copyhold  and  ac- 
knowledge fatisfadion  on  the  judgment ;    B.  was  admitted, 
and  devifed  it  by  his  will  to  feveral  perfons,  and  they  after- 
wards difpofed  of  the  fame ;  decreed  a  redemption.     Trin.  30 
Car.   2.  Fin.  R.  376.  Clench  and  Wife  v.  Witberly  aad 
Hobert* 
Itwtsltke-       y.  A  feifed  in  fee  in  conjlderation  of  joooL  paid  to  ham  If 
th'^^A'T^    5.  who  married  bis  kinfivomany  conveys  to  B.  and  his  bcirs^  mtd 
heir  at  law    ^^^cs  a  re-demife  for  gg  years  if  hejhould  livefo  long  :  and  m  cervO" 
bad  offered  nam   therein,    that  if  be  Jhould  pay  1000/.  (with  the  ixttr^ 
hid  dtda^d  '^^^^  fliould   be  due  for  the  fame)  at  any  time  during  bis  hfe 
that  fhe        ^hat  B.fhould  re^convey  to  A*  and  his  htirs\  and  that  if  A.  did  not 
Aould  not     pay  the  money  tbeny  that  bis  beirs  tic.  Jhould  have  no  power  to  ro* 

Bnti!^^^'  ^^^*  '^'  ^'^^>  ^^^  money  not  being  paid ;  and  his  heirs 
Chancellor  preferred  a  bill  to  redeem  it.  Tho'  in  this  cafe  it  was  prof*d^ 
dccreedare-  that  A*  had  a  kindoefs  for  B.  as  his- near  relatioot  and  ia« 
Sis? 'Sfei  ^"^^^  ^'°™  ^^^  '*«ds  after  his  death,  and  that  the  daufe  of 
58, 59.  S.C.  redemption  was  only  put  in  becaufe  A.  was  a  batcbelor,  and 
—Upon  this  fo  might  marry  and  haye  iflue,  but  otherwife  that  B.  flwaU 
?r  Urfore'  ^^^^  ^^^  '*"^  abfolutcly,  and  that  the  1000/.  at  the  time  of 
hd  Keeper  Conveyance  was  'the  full  value  of  the  land,  tho*  by  after  acci* 
Kortb  opoB  dents  it  became  more  valuable,  but  that  had  A.  lived  30  or 
*o*^  Wiof  ♦^  y^*"»  ^^^  intereft  and  intereft  upon  intereft  thereby  k& 
KTiew,  he  vould  be  more  than  all,  and  there  was  no  covenant  or  other  rt- 
iflclintd  to  mcdy  to  compel  payment  of  the  money,  ytt  Ld«  Chancellor  Nolt- 
dk^«e*i**for  ^"g***°*  **5W»  'bat  tho'  A.  had  time  to  redeem  during  life, 
that  Moi/tfj  y^'  S«  might  have  compelled  him  to  redeem  or  have  foreciolcd. 
ittcmvejith  him ;  and  faid  it  was  a  general  rule,  that  ance  a  mortgage  ami 
f^JTwd  "aU  ^^^^^  ^  mortgage ;  and  in  regard  the  cftate  was  expref^y  »• 
conditional  deemable  in  A*s  life-time  it  muft  continue  fo  afterwards,  and 
pnrchafesor  fo  decreed  an  account  and  i-edemption.  Vem.  y.  Trin.  33 
mKthe  ^^''-  ^'  Ncwcombv.  Bonham. 

tnmed  into  mortgages  ;   and  that  where  there  is  a  condition  or  cmrenant  that  is  good  or 

ingxn  Uw,   equity   wiU  not  take  it  away.    Vcm.  214.  HilL  16&3.  S.C Ard 

rtis  caufe  coming  on  afterwards  lo   be  heard  de  intcgro  fcfore  him,  hia  lordlhip  adhei'd  lo  w 

T"T"*^'  *^*  ^^^^^  ^^^^^  "  ^^^  redemption,  and  princxpaUy,  bccauie  it  was  fwc*/ 

to  have  been  A'l  dtfign  to  make  a  fettlcir.ent  by  Chis  mongaje,  and  intaUtd  0.  hmsMic/*  ud  fce- 


aefit  to  B.  tbe  mortgigee  In  cafe  he  (hoald  sot  think  At  to  redeem  thii  eAate  in  hii  life* 
*  time ;  and  there  being  an  txfrefs  covenant  that  A,  might  rtditm  at  axjf  time  Airing  his  lift,  he 
thoo^ht  he  coald  not  in  equity  have  been  debarrM  of  that  priTilegc.  For  by  a  hii/  tofor^ 
chfe  a  man,  jtm'fiall  only  bar  him  of  hit  eatable  title  when  the  eftate  at  law  it  beceme- 
fwfeiteti\  bat  where  he  has  a  contiuning  title  at  law,  as  in  tbis  cafe»  by  an  expreft  provifo 
ihac  he  might  redeem  at  any  time  during  life,  he  thought  equity  could  not  debar  him  of  the 
privilfge;  and  therefore  fi nee  B.  in  this  cafe  coald  not  have  co.npelled  A.  to  redeem,  and 
he  might  have  liv'd  (o  long  «s  to  make  it  an  ill  bargain,  and  now  that  by  a  eontixgency  it  hafpem 
twbea  good  bafgainy  there  is  no  rcafon  to  raile  an  equity  thence  to  take  the  rftate  from  B.  the 
mortgagee,  efpecially  there  being  a  kindnefs  and  benefit  intended  him  by  A.  and  therefors 
lerers'dthe  Ld.  Nottingham's  decree,  and  difmifs'd  the  original  bill  for  a  redemption.     Vera. 

X32.  Pafch.  36  Car.  2.  S.  C. His  Lordihip  faid,    that  fuch  c9Xfenant  in  a  common  mnrt^ 

gage  fmdd  not  he  regarded,  but  this  was  made  with  intention  of  a  fettlment  bciidcs  the  confi* 

deration  of  the  money  paid.     2   Vent.  364,  365.  Pafch.  36  Car.  a.  S.  C. And  it  is  there 

iaid  that  this  difmifCon  was  afterwards  affirmed  in   the   Houfe  Lords  in  the  I  Sc  ft  W.  ft  M. 
S.  C.  cited  Wms's  Rep.  269.  arg.  in  cafe  in  Floyer  ▼.  iAvingtoo. 

8.  A.  mortgaged  land  to  B.  and  the  provifo  for  redemption  Afterwards 
was  thus,  viz.  provided  that  Imyftlfor  tbe  bars  males  of  my  body  J**"*  '^ 
may  redeem^  the  qucftion  was,  if  hid  ajjignee  Jhall  redeem  it  ?  fo*^Ld. 
and  decreed  that  he  (hould  ;  for  if  once  a  mortgage,  always  North  it  w« 
a  mortgage.    Vern,  3^  Hill.  1681.    Howard  v.  Harris.  JT^****' ''. ' 

**  °  ^^  That  refiric^ 

tiom  of  redemption  in  mortgages  hare  been  always  dtfcoitntenanced  in  tq«ity>  and  **  f^^^l 
wonld  be  4  thiag  of  mifchievous  confequence  (hould  they  prevail,  a.  That  it  was  a  Lt  O  J 
maxim  hersithat  an  eftate  ca^'ror  be  a  mortgage  at  one^  time  and  at  another  time  ceafe  to  be'/oby 
ew  €utd  the  fame  deed,  3.  That  it  is  another  ftandi'ng  rule,  that  a  mortgage  *  cannot  m  a 
^"Offg^g'  of  one  fide  only.  And  that  in  the  principal  cafe  B.  may  make  it  a  mortgage^  for  he 
hn  a  covenant  for  re-^ayment  of  his  mortgage-money,  and  for  precedents,  cited  the  cafe  of 
KilTington  t  Gardiner,  who  was  to  redeem  at  any  time  in  hit  life-time,  and  Sir  "f*  Robert 
Jafon's  cafe.  Ld.  North  decreed  a  redemption,  and  the  rather  for  that  the  defendant  had  « 
a  covenant  for  re-payment  of  his  mortgage  monies— Vem.  191.  Mich.  1683.  S.  C.^— Ibid 
215.  fame  cafes  cired  in  cafe  of  Bonham  v.  Newcomb.—- 2  Chan.  Cafes  147.  Mich.  35 
Ca.  z.  S»  C.  and  theie  Mr.  Keck  cited  the  precedentof  KilHngton  ▼.  Green,  as  in  1678,  where  it 
was  decreed  that  the  heir  might  redeem.  Ibid.  148— S.  C.  of  Howard  ▼.  Harris,  ckei 
Wms's  Rep.  269.   Mich.  1714.  Arg.  in  cafe  of  Floyer  ▼.  JLaTington. 

*  Ch.  Cafes  2.  S«  P.  Trin.  12  Car.  2.  but  not  decreed.  Copleflon  t.  Boxwill.  f  2  Chaq. 
Cafes '35.  But  perLd.  North,  if  A.  borrows  money  of  his  briber  and  Mgtees  to  make  him  a 
mortgage,  and  that  if  he  had  no  iffue  male  his  brother  ihoald  have  the  land,  fuch  agreement 
proved  might  well  be  decreed.    Vem.  193,  194.  in  cafe  of  Howard  t.  Harris.  Mich.  1683. 

9.  A.  mortgaged  lands  to  B.  the  equity  of  redemption  whereof 
Vi^  fubje5i  to  the  payment  of  divers  dihti  I    n,  exhibited  his  bill, 
againft  A.  and  all  the  creditors  either  to  redeem  or  be  fore« 
clofed.     A  time  of  payment  was  appointed  or  elfe  the  defendants  to 

Jiand foretlofed.  ].  S.  one  of  tbe  creditors  paid  the  money  and 
agreed  with  the  others^  that  if  they  would  pay  him  tbe  money  at 
fuch  a  day  theyfhould  redeem  himy  otherwife  be  Jkould  bold  ahfo^ 
luteiy.  They  did  not  pay  at  the  time.  After  that  y.  S.  had 
0njoyed the  land  20  years  and  laid  out  8oo/.  in  buildings  the  cre- 
ditors brought  a  bill  to  redeem  him.  Though  it  was  infifted 
for  the  defendant  on  the  length  of  time;  and  that  this  was 
no  ways  like  the  cafe  of  mortgagor  and  mortgagee ;  for  that 
bere  the  defendant  had  no  way  to  compel  the  creditors  to  pay  him 
fa  is  money,  and  that  a  mortgage  ought  to  be  mutual^  that  as  one 
may  compel  tbe  receiving  To  the  other  may  the  paying  ;  and 
that  it  would  have  been  thought  odd  for  the  defendant  to  have 
exhibited  a  bill  to  foreclofe  thefe  creditors,  yet  Ld.  Keeper  de- 
creed a  redemption ;  becaufe  by  the  new  agreement  thefe  lands 
hecami  a  mortgage  in  the  hands  of  J.  S.  in  refpi&  of  tbe  other 

F  p  3  creditors^ 


4^3  ,^ottffft0e; 

creditors f  by  rtafon  cfibi  truji  and  confidence  they  had  in  h'ln, 
and  being  all  creditors  alike;  and  principally  becaafe  B. 
ajfigncd  bis  mertgagi  only  to  y.  S.  and  not  the  bimfit  of  the  Je» 
creefor  foreclofun ;  and  bis  Lordihip  dirdded  an  account,  aod 
J.  S.  to  be  allowed  only  neceffary  repairs  and  lofting  imprivantrntSM 
Vern.  138.  HilK  1682,  Exton  v.  Greaves. 

10.  The  rule  that  where  one  Jide  cannot  redeem^  tba  eiier 
/ball  not  foreclofej  does  not  hold  in  all  cafes.  For  if  I  lend  100/. 
upon  a  mortgage  with  a  provifo  to  redeem  on  payaunt  of  wtL 
at  the  end  of  two  years^  there  one  fide  cannot  foieclofe  till 
the  end  of  two  years ;  but  if  the  mortgagor  at  the  end  of  the 
firjlyear  offers  to  pay  the  11 2/,  he  fhall  be  admitted  to  the  re- 
demption. Arg.  Vern.  395.  Pafch,  i686.  in  cafe  of  Talbot 
v.Braddell. 

11.  Lands  were  extended  in  i  Car.  i.  and  held  in  extent, 
and  a  bill  to  redeem,  and  being  not  redeem'd  the  hill  was  dii^ 
mifsM  16  Car.  i.  He  that  had  the  extent  by  virtue  of  tbe 
faid  difmiffion  fold  the  premifles  to  the  defendant,  but  the 
p!ainti£F having  fince  bought  the  equity  of  redemption  feeksa 
redemption.  This  Court,  potwitbftanding  the  difmiffion  and 
length  of  timiy  ordered  an  account  from  the  tieae  of  the 
purchafe,  but  the  profits  to  go.  againft  the  intereft  to  that 
time.    2  Jac.  2.  2  Chan.  Rep.  392.  Cloberry  v.  Lymonds. 

12.  A.  is  bound  with  his  father  for  the  debts  of  the  father; 
the  fatl^er  enters  into  a  ftatute  to  pay  the  debts  and  indemmfy  the 
fon.  A  creditor  gives  up  his  bond  and  takes  a  mortgage  ham 
the  father.  Decreed  that  the  defendants  fhould  redeem  or  be 
foreclofed,  and  a  perpetual  injunction  againft  the  ftatute. 
Per  Matter  of  the  Rolls.  Hill.  1688.  %  Vern.  39.  Legriel 
V  Barker  &c. 

1^.  A.  for  80/.  conveys  abfolutely  to  B. — A.  brings  a  bill 
to  redeem ;  B.  infifts  that  the  grant  was  abfolute,  but  fc»- 
fefjiditwas  airuji^  that  after  the  principal  and  intcrcft  piid, 
B.  fliould  ftand  feifedyir  jfs  wife  and  children  ;  plaintiff  rc» 
plies  to  the  anfwer^  but  no  proof  of  the  truft,  and  there- 
fore it  was  infiftfted  that  the  hufband  fhould  redeem ;  but 
'twas  decreed  a  truft  for  the  wife  and  children.  Pafch.  1693. 
a,  Vern.  288.     Hampton  v.  Spencer. 

14.  A.  grants  a  rent  of  60/.  per  ann.  for  300/.  for  fevcn 
years  payable  half  yearly  and  fecured  by  dcmife  and  re-dc- 
mife.  Mafter  of  Rolls  decreed  a  redemption  on  payment  of 
what  was  arrear  of  the  annual  pavment  without  intcreil  or 
cofts.  On  appeal  the  court  took  time  to  coniider  of  it.  Paidk 
1693.  2  Vern.  288,  Fawcett  v.  Bowers. 

1$.  A.  mortgaged  land  to  B.  and  by  another  deed  csvemaHs 
to  convey  ground  rents  ilTuing  out  of  the  mortgaged  ellarc  us 
the  value  of  the  rr.ortgage  money  at  20  years  purchafe  \\  B. 
fliould  ihink  fit,  Mafter  of  Rolls  decreed  a  redemption  and 
the  covenant  to  h.'-  fet  afide  as  uncj^JdonahU^  A  man  fljall 
not  have  intcrcil  for  his  money  and  a  collateral  advantJgt  he* 
Jldei  for  the  loan  of  it,  or  clogs:  the  rcdcmpticn  with  any  hye^ 
agreinunt,.    Mich.  I705,    2  Vern.  520.  Jcnniri:s  v,  Wa»d, 

3  ""    (R.2)  Re- 
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(R.  2)  Redemption.     Of  what. 

».   A  N  adventure  in  the  E.  India  Company  was  mortgaged 

■^^  and  continued  fo  14  years.     Decreed  to  be  redeem'd, 

notwithftandlng  the  hazard  and  contingency  to  which  it  was 

liable  was  objeftcd.     27  Car.  2.   2  Cb,   R.  108.  Newton  v. 

Langham.  Such  re 

2.  li  termor  of  a  renetvahle  term  mortgages'  thefame^  and  the  J^ermtfJ' 
mortgagee  gets  a  grant  of  an  additional  term^  it  was  heH  by  the  always  b«ca 
Mafter  of  the  Rolls,  that  this  is  fubjea  to  the  fame  equity  of  ""^^^j^^Jf^ 
redemption;    and  oecreed   accordingly.      Hill.    1728.     And  ^jt^thc 
aftewards  affirmed  on  appeal  to  Ld    Chancellor.   (12  Juiy  principal 
1720)  2  Wms's  Rep.  cii.  Rakcftraw  v.Brewcr.  term,  aj«* 

mtto/if,  andtagowfAit.    Per  Lord  Chancellor,    Seleft  cafts  in  Chan,  in  Ld.  King's  Time. 
56.  Trin.  u  Geo.  2.  $.  C. 

3.  Jnd  this  Court  has  gone  fo  far,  that  if  a  truftee  or  mort- 
gagee has  got  a  new  term  after  the  actual  expiration  of  the  old  one^ 
yet  it'fliall  be  a  truft  ;  for  it  is  fuppofed  to  have  proceeded  from 
the  having  had  the  original  term* ;  and  though  theie  be  nothing 
in  fafl  in  having  a  tenant-right^  yet  as  fuch  rcuard  is  had  to  it 
in  the  cftimation  ot  the  world,  it  will  be  looked  upon  as  the 
the  occafion  of  the  leafe.  Arg.  (aid,  that  it  had  been  fo 
ruled  in  this  court.  Seleft  cafes  in  Chanceiy  in  Ld.  King's 
time.  56.  in  cafe  of  Rakeftraw  v.  Brewer. 

4.  yfwJwhcrcaditFerence  was  taken  between  fuch  former 
general  rules  ;  and  where  fuch  renewed  term  is  granted  as  a 
favour  to  one  of  their  own  foctety  being  the  mortgagee^  as  in  the 
principal  cafe  it  was  of  chambers  in  Ciray's  Inn  mortgaged  to 
one  of  the  Benchers,  and  an  additional  term  was  granted  to 
him  by  the  Society,  and  which  was  faid  to  be  done  on  the 
foot  of  his  being  a  bencher^  and  not  as  a  mortgagee,  yet  the 
the  fame  was  not  allowed  by  the  Ld.  Chancellor.  Ibid.  56. 
S.  C. 

(S)  Redemption.    After  Foreclofure.    In  what 
Cafes,  by  other  Mortgagees, 

I.  A  mortgages  Black  acre  to  B.  and  trhtte  acre  to  C.  who 
-^'  after  forfeiture  aftgn  to' D.  who  brought  a  hill,  and 
h^dz  decree  to  foreclo/e,  which  being  figncd  and  enrolled,  he 
fold  the  fame  to  E.— A.  had  con^eiled  a  judgment  to  J.  b. 
of  i6co/.  to  indemniy  againft  a  bond,  in  which  J.  b.  was 
bound  with  A.  as  A's  furety;  and  afterwaids,  but  before  [  465  ] 
the  foreclofurc  by  D.  A.  mortgaged  black  acre  and  green  aare 
go  F.  and  confeffed  a  judgment,  and  alio  ga^e  a  ftatute  for 
better  fccurity.  The  j^dgment  to  J.  S.  was  fati.fied,  but 
was  kept  on  foot  on  pretence  of  a  deed  direamg  it  to  remam 
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.  at  a  iecurity  to  indemnify  J.  S.  from  otber  eiigagemeoti  (or 
^A.  But  what  other  engagements  were,  were  fubrequent  to 
the  mortgage  to  F.  ^And  after  F's  mortgage,  A.  dedarcd 
that  the /W^m^/ /«  J.  S*  Jhotdd  Jland  a  fecMrity  ro  inJ^mafj 
fV.  Rm  a  Will  as  J.  S,  and  J.  S,  aligned  his  judgment  to 
W.  R.  who  extended  black  acre,  and  had  a  decree  to  re* 
deem  D.  Afterwards  W.  R.  aifigned  the  judgment  and  ex- 
tent to  £.  On  a  bill  by  F.  it  was  infifted,  that  tbe  affign- 
ment  of  D*s  mortgage,  and  of  the  judgment  of  J.  S.  ought  to 
be  conJiJeriJ  feparaicly ;  and  that  tho'  D*8  mortgage  being 
prior  in  time  to  that  of  F.  and  fo  £.  has  an  equity  to  be  paid 
what  is  due  thereon,  yet  tho'  A.  was  foreclofed,  F.  oi^ht 
to  be  let .  in  to  redeem  the  fame ;  but  as  to  the  judgment  to 
W.  R.  it  is  otherwife ;  and  decreed  accordingly.  But  the 
principal  and  intereft,  from  the  former  decree  of  feredoftire; 
to  be  taken  as  a  principal  fum,  and  intereft  to  be  computed 
from  that  time  for  the  fame.  Fin.  R.  406.  Hill.  31  Car.  2. 
Shermer  v.  Robins. 


(R>5u)  ^)    Redemption.     On  what  Terms. 

J.    TiAOrtgagci  purchafed  tbe  land  mortgaged.      TTie  plaint! 

"^^   who  had  title  of  redemption,  ihall  declare,  whether 

he  will  redeem  or  not,  before  the  validity  of  tbi  mertgagt 

(hall  be  tried  at  law ;  and  if  he  will  redeem,  he  muft  pay 

pripjcipal  money,  damages,   and  cofts.       Chan.  Rep.   169. 

165^.  Smith  V.  Valence. 

£V«it.  343.      ^,  Where  mortgagee  lends  more  mvney  on  hb  old  fecurity, 

Not"iirhc    *^^  z  fettUment  far  jointure  intervenes;  if  he  has  00  notice  be 

had'/mr/Vf.     ihall  be  allowed  it  againfi  the  jointrefi^.     Chan*  Cales  119. 

Fin.R.  197.  Hill.  20  &  21  Car.  2.  Coddard  v.  Complin. 

S.Jacob  T.  Tliaiker. 

s.p.  Fin.  ^*  Where  a  bill  is  brought  to  redeem  ttvc  mortgages^  and 
5*1.  Hill.  ^5  there  is  more  money  lent  on  one  than  tbe  (flate  ts  worthy  tbe  plain* 
Car.a.Moie  tifFfliall  not  eleS  to  redeem  one,  and-ieave  the  heavier  mort- 
1^1  viro.  gf  S^  unredeemed,  but  fliall  be  compelled  to  take  b^b  or  matber. 
207.  s.p.  Per  Mr.  Hutchins.  Vern.  29.  Hill.  i68i«  in  Cafe  of  Pure* 
Hill.  1690.   foy  V,  Purefoy. 

Mcrgrave  t.  '  

Lc-hook. Ibid.  286.  Hill.  1692.  S.  P.  Pope  v.  Onflow. 1  Chaa.  Cafes  23.  HiD.  5I  & 

32  C<r.  2.  Bromley  ▼.  Haoifflond.'-— — — If  I  hare  feverai  mortgages  ufon  fevermf  l^adifir  tecL 
tnchfrom  the  jaid  ferjon^  and  oifff  of  the  mortgages  proves  a  bad  title,  and  other  pwd,  the  maoi^ 
gagor  Iball  rcdeen^  the  good  one  without  paying  the  naoney  upon  the  had  one.  12  Mod.  ^^ 
iiich.  13  W.  3.  in  Chancery,  faid  at  the  bar  in  Cafe  of  Monger  ▼.  iCetr. 

4.  A.  has  an  annuity  charged  on  tbe  manor  of  5.— — B.  has 
eftate  within  the  manor  liable  to  the  annuity.  C,  has  aa 
after-mortgage.  B.  having  no  notice  of  the  mong^,  bvjt 
In  A*s  annuity^  and  for  that  and  money  by  A»  lent  to  re* 


vetConer  in  Fee,  B.  pays  to  A.  a  Aim  of  money  amounting 
in  all  to  900U  of  which  the  money  due  to  A.  was  500)* 
and  the  money  lent  to  the  reverfioner  400!.  Decreed  that 
B.  not  having  notice  of  C's  mortgage,  if  C.  will  redeem  he 
muft  pay  B.  not  only  the  500!.  due  to  A.  but  likewife  ib4 
40ol*  lent  to  tbi  rtverfiomr  inftt^  Secus  if  B.  had  had  notice, 
a  Chan.  Cafes  20.  Hill.  31  &  3a  Car,  2.  Blackftone  v.  More- 
land. 

5*  A.  was  tenant  for  lift^  rimainJtr  to  B.  (his  fon)  in  tail, 
by  marriage  fettlement  on  great  confideration.  A.  made  oatl| 
that  he  was  feifed  in  fee,  and  mortgaged  in  fee  for  lool* 
and  dies.  B.  borrows  lool.  of  the  Tame  mortgagee,  and 
mortgages  the  fame  eftate.  Decreed,  that  B  (who  in  this 
cafe  is  as  a  ftranger  to  his  father)  fliall  redeem  on  payment  of 
the  money  borrowed  by  bimjelf^  and  damages  and  cofts*  2.  Chan,  f  ^55  l 
Cafes  23.  Hill.  31  &32  Car.  2*  Bromly  v.  Hammond. 

6.  Baron  and  Feme  by  deed  and  fine  mortgage  the  wife*s  ic!l)aii.Ca« 
land  for  400I.  the  baron  pays  in  part  of  the  principal,  and  ^  9^-  S-  ^ 
after  borrows  the  fame  fum  again  of  the  mortgagee.     The 

heir  of  the  wife  Ihall  not  redeem  without  paying  of  both 
fums.     Vern.  41.  Pafch.  1682.  Reafon  v.  SacheverelL 

7.  He  that  comes  to  redeem  a  mortgage  mMOtJhew  a  title 
to  the  equity  of  redemption*  Vern.  182.  Trin.  1683.  Lo- 
max  V.  Bird. 

8.  In  cafe  of  a  deed  of  entail  fct  forth,  the  beir  general  fliall  y^^  ^ , 
not  redeem  without  fhewing  that  the  tail  was  docked.    Per  3^4.  Mkii. 
Li.  North.    Vern.  182.  Trin.  1683.    Lomax  v.  Bird.  1085.  HaU 

V*  DuDch* 
357.cItedHilLi685. 

0.  Tlie  beir  buys  in  an  incumbrance  on  an  eflate  charged  ^^  j^ 

witn  Portions,  he  mall  be  allewed  no  more  than  what  he  really  &tr^nff^€t% 

paid.     Vern.  335.  Mich.  1685.  Braithwait  v.  Braithwait.        «» Align- 
ment of  A 
mortgage  for  Uh  thai  due^  mortgagor  or  his  heirs  ihaU  not  redeem  without  paying  the  whole 
that  is  doe.    Vern.  336.  Mick.   t686.  Philips  v.  Vanghan.— — -S.  P.  Bcfendaat  demon^d. 
3  Chan.  Rep.  23.  S.  P.  19  Car.  2.  Baker  ▼.  Kellct. 

10.  Lands  vetrt  veftedfer  a  particular  purpofe  in  truftees  by 
an  ad  of  parliament.  The  heir,  on  paying  fo  much  as  had* 
been  applied  to  that  purpofe  according  to  the  truft  with  in« 
terefl  and  cods,  difcounting  the  profits  received  by  the  mort« 
eagees,  (hall  be  let  in  to  redeem.  Per  Jeffries  C.  2  Vern.  5. 
Trin.  1686.  Cotterel  &  Holt  v.  Hampfon,  Bill,  &  al. 

12.  A«  mortgaged  firjl  to  B.  and  then  to  C,  and  then  B» 
lent  to  A,  more  money  on  ajlatute*  C  brought  a  bill,  and  charged 
notice,  but  B.  denied  notice  evajively  only ;  but^^becaufe  he  did 
not  deny  it  pofitively.  Lord  Wright  and  Mafter  of  the  Rolls 
decreed  a  redemption  on  payment  of  tbefirfl  money  only^  Ch.  Prec# 
226.  Tr.  1703*  Cafon  v.  Round. 

13.  Mortgage  of  lands  by  A.  to  B.  for  i6ooo^  And  in 
anoioer  deed  at  the  fame  time  was  a  covenant  tbat  J,  would  con* 
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A^6  ^ottgage^ 

«f  /I  mvch  of  the  ejlatt  at  20  years  pttrchajej  as  fhould  be  of  die 

value  of  the  money  lent.     But  Mafier  of  the  Rolls  decrasd  a 

redemption  on  payment  of  principal,  intereft  and   cods,  aod 

ftt  afide  the  agreement  as  unreafonable ;   and  fiid  a  man  flull 

liot  have  intereft  for  his  money^   and  a  collateral  adtumtage  bt* 

JiJes  for  the  loan  of  it,  or  dog  the  redemption  with  any  iyf^ 

agreement,     a  Vern.  520.     Mich,  1705.    Jennings  v.  Ward 

&  al. 

Abr.Eqn.         ^♦'    Mortgagee   ♦  cannot  taek  bond  and  mortgage  tcgetber 

cafet  325!     againft  the  mortgagor  himfelf ;  but  againft  the  f  heir  he  may*, 

S.C.-- —    or  againft  a  devifee;  for  the  heir  is  chargeable  with  the  bond 

«w  i$^    even  at  law.    And  the  devifee,  fincc  the  ftatute  againft  frau- 

twcen  debts  dulent  dcvifes,  is  in  the  fame  cafe  with  the  heir.    Ch.  Piec. 

contnaed     4.07.  Trin.  i7i<.  Challis  V.  Cafbom. 

J9n  the  mortgage;  for  if  they  had  been  before  they  would  have  been  iateidedtD  be  inrhidri 
in  the  mortgage  ;  per  Ld.  Rawlinfon.    Ch.  Prec.  18.  HilL  1690.  Eccles  ▼.  ThawhiU. 

*  G.  ^qn*  R.  96.  S.  C.  Imported  contra,  that  he  may  uck  them  together.  If  a  b«i- 

gagee  lendt  w»n  tmnej  to  the  mortgagor  «•  bond^  the  mortgagor  Aall  not  redeem  whboaK  pay- 
ing the  bond  debu  at  well  as  the  mongage.  Vern.  144.  Trin*  16S4.  Baxter  t.  Manms^ 
— — S.  P.  Vera.  174.    Trin.  1 6$  3.  per  Ld.  North,  in  cafe  of  Creed  t.  CorilU  So 

where  money  waa  lent  on  bond  before  the  mortgage^  which  wat  agreed  to  he  feoaitd  by  dK 
mortgage,  but  was  not.     x  Ch.  R.  247.  34  Car.  ft.  Windham  T.Jennings. 

f  The  heir  fhall  not  redeem  without  payment  of  both,  in  ca(e  the  heir  is  bonn^  Venu 
£45.  Shnttleworth  v.  Laywick.— — 1  Chan.  Cales  164.  S.  P.  Tr.  36  Car.  t.  Anoo.  ■  ■ 
The  fame  in  caie  of  a  mortgage  made  to  a  fuietyi  who  Hands  engaged  for  more  money  afeei^ 
wards.    Chan.  Cafes  97.  Hill.  19  &  20  Car.  2.  St.  John  ▼.  Holfocd.  Fin.  R.  51.  HilL 

95  Car.  2.  Mole  r.  Franklin. 

And  a  bond  creditor  of  the  heir  himfelf  (hall  be  preferred  to  a  bond  creditor  of  hb  an- 
ceftor  after  a/ienaiion  made,  whether  it  were  voluntary  or  for  a  valoable  confidention.  Ch. 
Pkec.  512.  Hill.  1 7 18.  in  cafe  of  Coleman  ▼.  Wince. 

JSut  if  a  mongagce  in  fee  lends  more  money  to  mortgagor  upon  the  bondy  the  vmdtt^fiie 
hdr  of  the  mortgagor  ihall  redeem  without  payment  of  the  bond  debt ;  per  Ld.  Soiren.    Chan. 

Prec.  89.  Htli.  1698.  Baily  V.  Robfon.— — S.  P.  decreed  accordingly  per  UL    Macdci- 

^eld.    Ch.  Prec.  511.  HiU.  Z71S.  Coleman  v.  Wince. 

|>     />     1    But  the  executor  of  mortgagor  (hall  not  redeem  without  paying  both  debts,  thoagh 


Ithere  be  no  fpccial  agreement  that  the  bond  debtlhuold  ftand  fecurcd  by  the 
ft  Vern.  177.  Mich.  1690.  Anon.— — -j^ir/ if  the  executor  aliens  the  equity  of  vedemptioo,  his 
tilienee  fhall  redeem  on  payment  of  the  original  debt  onljr :  per  Ld.  Macclesfield.  Ch.  Ptec 
512.  HiW.  17 18.  in  cafe  of  C»leman  ▼.  Wince.  ■  S.  C.  &P.  Wms*s  Rep.  776.  777. 
Hill.  1721. 

Mortgagor  may  redeem  on  payment  of  what  is  due  on  the  mMtgage  without  payment  of  a 
^ht  6vit  by  Jfmp/e  eontraff.     Fin.   R.   379.  Tr.  30  Car.   2.  Newby  y.  Cooper.  Bet 

where  moitgagor  bwrvws  mere  money  of  mortgagee  on  ftotes,   or  becomes  indebted  to  him  by 
Jimple  contraB  per  Cowpcr  C.     j^fter  the  day  of  payment  laffed,  he  muft  pay  the  notes  and  tht 
iiirple  contra^  debt,  but  not  fubfcquent  bona  debts.     Ch.    Prec.  421.  Mich.  I715.  in  caie  of 
Demandary  Vi  Metcalf.  G.  E<ju.  R.  105.  S.  C.  Trin.     i  Geo.  i. 

But  if  leftator  being  poflcfled  of  a  term  mortgages  it  to  A.  and  beeamet  eJfp  imdAted  iy  f»^ 
fie  contract f  and  dies,  his  exfcw/or  bringing  a  bill  to  rcdctm  Jiall  pay  both  the  mortgage  and 
iiraple  contraA ;  becaule  the  very  equity  of  redemption  is  aflcts  to  pay  fimple  ccntraA  d^<^ 
But  if  any  creditor  of  tefiatorhrin^  a  bill  to  redeem  this  mongage,  he  Ji^  tn/j  fmj  ik  mr> 
gage.    Wros's  Rep.  777.  HiU.  172 1,  in  cafe  of  Coleman  t,  Wiuch. 

If  A.  mortgage  land  to  B.  for  ico/.  and  A.  owes  B.  alfo  lOo/.  by  emtraS  or  bomd.  A. 
A^ail  he  admitted  to  redeem  the  mortgage  without  pajing  the  ico/.  by  the  contr«A  or bor^ 
and  B.  it>  left  to  his  remedy  on  his  contract  or  bond.  12  Mod.  559.  Mich.  13  W.  3.  in  ciicat 
Monger  T.  KeU* 

15.  It  IS  z  rule  in  equity,  that  mortgagee  in  poffiffwn^  »ho 
is  fued  for  a  rederrptioo,  Jl^jall  never  hejiiipt  of  his  p^ffeffto^  ^'- 

fore payment.  MS.  Tab.  cites  7  Feb.  17 17.  Brme  v.  Hartpoolc. 

16.  Where  pofjtjf  jn  is  got  agatnll  a  m2ttgagce  hyfrjud  pend* 
ingajuit^  it  iiiu*t   be  relloicd  before  there  can   be  any  re- 
demption* 


Mortgage;  467 

•  ^  • 

dempttofi.  MS.  Tab.  tit.  mortgage,  cites  x8  Jaii.  I7J9« 
Lant  V.  Crifp. 

17.  In  the  mortgage  was  a  ccvenant  thai  if  the  ejiafe  was  to 
he  fold  the  mortgagee  Jhould  have  the^  preemption.  But  he  getting 
the  counterpart  into  his  hands  after  the  mprtgagQr^s  death, .  and 
pretending  an  uneafinefs  at  not  being  paid  his  money,  and 
threatening  a  foreclofure,  and  not  clainaing  the  preemption  till 
after  the  eftate  was  fold  iu  order  to  raife  the  money  to  pay  him, 
he  was  decreed  to  reconvey  on  payment  of  principal,  intcreft 
&c.  .9  Mod.  2.  Pafch.  8.  Geo.  Orby  v.  Trigg. 

i8.  A  bill  was  brought  by  J.  S.  (who  ftood  in  the  place  of 
the  mercgagor,  he  being  a  bankrupt)  to  redeem  a  mortgage 
aiCgnment  oJFa  term  made  by  A.  the  bankrupt  to  B. — B.  the 
mortgagee  injifted  that  he  was  not  a  mortgagee^  hut  an  ahfolute  pur^ 
cbafor o^i\it  term;  whereupon  it  was  urged,  that  B.  had  not 
only  forfeited  his  ewn^  but^ould  likewife  pay  the  plaintiff*  s  cojis  of 
this  fuit  by  fuch  his  infifting on  the  mortgage  being  an  abfolute 
purchafe.  But  Parker  J.  who  fat  for  the  Ld.  Chancellor  faid, 
he  thought  that  would  be  going  too  far  to  make  B.  pay  cofts, 
but  his  opinion  was,  thatB.  had  forfeited  hisowncofts;  for 
in  the  firft  place,  there  was  an  indorfement  under  B's  own 
hand  admitting  the  alignment  to  be  a  mortgage ;  and  in  the 
next  place,  there  was  a  witnefs  who  falfliied  his  anfwer,  Barn« 
Chan.  Rep.  30;  33.  Franklyn  v.  Fern, 

(U)  Redemption.     Atwhat^tme.  Sce(R). 

I.    jfNtiquity  is  a  juft  caufe  to  deny   redemption.     Chan. 
-^    cafes  220.     Hill.  23  &   24  Car.  2.    Rofcarrick  v. 
Barton. 

2.  The  heir  of  a  mortgagee  is  not  to  be  relieved  after  feve^ 
'    ml  di/mij/ions  and  decrees t  unlefs  he  can  prove  an  extraordinary 

ivalue  of  the  land,      Toth.    169.  cites   7  Car.  Mitchell   v. 

Chamberlain,  Theruic(oc 

3.  A  mortgage  not  being  relieved  after  70  years  forfeiture^  redem|»!ion 
and  the  eftate  defcending  to  an  heir,   who  fells  the  fame,  was  ^^p3^.sV<^id 
all  pleaded,    and  held  good,     Chan.  Rep.  206.     13  Car.  2.  beinvioU- 
Clapham  v.  Bowyer*  biy  abided 

'  by  as  it  it 

^  for  the  quiet  of  men's  cftates  ;  and  negleAlng  for  fo  long  a  fpace  of  time  to  pnrfue  their  rights* 
Is  A  dere/iSIioH  of  the  pledge,  and  ihould  not  be  broke  into.  For  it  is  a  natural  realbn  to  thnilc, 
that  perr«>ns  having  a  right  would  puiTue  it  in  fuch  a  f^  ace  of  time,  if  it  was  worth  while  $ 
Bnd  by  its  not  bring  done^  as  it  was  their  intereft  to  do  fo  (aboar  which  men  arc  very  fedo- 
Jous)  tUe  najTural  deduction  is,  that  they  thought  it  not  worth  while.  But  a  cafe  may  be  out 
of  the  p«'"eial  rule;  as  where  the  fuppofal  of  a  dcreli»f\ion  may  be  anfwered,  as  wheie  r      x  q  •• 

•  the  rig/i/  cf  redemption  is  indujirioujly  obfcur^d  fy  particular  claufes,  (viz.  that  the  redemp^  t  4-^  J 
ihn  nuijt  hi  with  his  oFvun  pMrtey,  and  in  his  ovjh  life  time  ice)  which  would  be  urelcfs  for  any 
other  I'urf-'Olcs,  but  to  create  an  imagination  that  he  could  not  do  it  unlefs  with  his  own  money^ 
and  in  his  life  ;  per  Ld.  Commifiioner  Gilbert,  Selefi  cafes  in  Cbanccrr  in  Ld.  King's  time, 
f  2  Pafch.  II  Cep,  z.  I7Z5«  Otfl  r.  Smith. 

4.    A 


468  d|^OCtS80e» 

eiJef  ^8*5  *•  ^  n^OTtgagc  IS  made  redamahlt  during  the  Ufi  tfmartgmgar 
c%— Lbu'c  io»^>  yet  bts  heirs  ihall  redeem;  per  Ld.  KoCtiDgbam  C. 
this  decree    Vcm.  7.  Tr.  33  Car.  2.  *  Ncwcomb  r.  Bonham. 

wasrcTerfed 

Vy-I^.  Nonh  on  the  fpecial  cirtomf^ances.    iVcm.  232.  Pafch.  36  Car.  2-; %  Clua. 

Cafes  148.  the  cafe  of  KiUingtonv,  Green,  cited  by  Mr.  Keck  as  decreed  f»  is  1678. 
ThcReverfalaifinned  in  Parliament,  i  &  2  W.  &  M.  2  Vcnc.  365.— —See  (R)  pL  %. 

If  a  man  borrowed  money  of  his  brother y  and  agreed  to  mortgage  land^  akd  that  if  ke  tudm 
ij^  malty  the  mortgagee  Ihould  have  the  land  ;  Ld.  K»rth  held,  that  luch  an  agreeineBt  aude 
ovt  by  proof  might  well  be  decreed  in  equity.  Vera.  I93. 194*  Mich.  1683*  in  cafe  of  Hovaid 
T.  Uanis. 


Tr.  2T  Car.  j.  Fine  Uvicd  by  mortgagi^  and  five  years  non-daim  wiD 
w^Uafloa  ^^^  ^^^  ^^^  mortgagor  of  bis  equity  of  redemptioD.  Vera. 
▼.^on.****   132.  Hilli  1682.  Wcldon  V.  Duke  of  York. 


If  I  lend  6.  A«  in  1657  conveyed  to  B.  redeemahk  on  payment  of 
looAupona  ,ooo/.  in  1688.  and  poffefEon  is  immediately  delivered.  Re- 
vTth^pro-  demption  was  decreed  before  the  day  of  payment  inthepn>- 
^fotore-     vifo.     Vern.  394.  Pafch.  i686*  Talbot  v.  BraddiL 


faymtMtaf  iJif'  af  twoyears  end,  thoQgh  One  fide  cannot  foreclofe  tUl  the  end  ortveyeiR| 
^ct  if  the  mortgagor  comes  at  the  end  of  one  year,  and  offers  to  pay  the  112/.  ke  ihaU  be  aid- 
mitted  to  the  redemptioo.  Arg.  Vcris*  395.  Paich.  i686*  in  cbe  cafe  of  Talbot  v.  Bniiriit-  ■  ■ 
Tern.  183  S.  C. 

7*  A*  mortgaged  in  1639.    In  1663*  his  heir  brings  abSI 

to  redeem  ;    he  dying,  the  fuit  is  revived  by  his  c^eirs  in 

1672.  but  no  profecution.      B.  having  purchafed  the  equity 

of  redemption  of  them,  brings  a  bill  now  (in  1700)  to  have 

the  benefit  of  the  former  decrees.     Ld.  Wright  difmified  the 

bill  becaufe  of  the  difficulty  of  the  account,  and  the  ktgth  rf 

ttme\    and  though  infancy  may  anfwer  the  objeAion  in  not 

coming  to  redeem »  yet  where  tbi  time  begins  upon  tit  anceftar^ 

it  (ball  run  on  againft  his  infant  heir,   as  in  cafe  of  a  fine  at 

common  law.    2  Vcrn,  418.  Hill.  1700.  St.  John  v.  Turner. 

8.  A  mte  was  given  at  the  time  of  ihe  releafe  of  an  equity  ef 

redemption^  that  the  reUafor  fheuld  have  the  lands  reconviyid  to 

him  upon  payment  of  what  was  given  for  the  land»  mtbina 

year ;    fuch  payment  having  been  ncgleded  for  feveral  years, 

there  ihall  be  no  redemption.    MS.  Tab.  cites  10  Feb*  1706. 

Endfworth  v.  Griffith. 

.  9.  No  redemption  after  ^o  years  poffeffian  but  on^flateiae* 

count  for   turning  inter ejl  into  principaL     MS.  -Tab,  cites  15 

January,  1710.     Conway  v.  Shrimpton. 

•Sirjofeph       *^*  A./^  8oo/.  paid  by  B.  granted  a  rent-cbargg  tf^iLper 

Jekyl  cited    onn.  upon  condition  that  if  J,  Jhould  at  any  time  give  sutiu  t$ 

L^^^'wid^  /^y /« /A^  800/.  ^f /;j/?ii//OTtf«/f  (viz.)  100/.  at  the  end  of  every 

driDgton  ▼!   ^  months,   and  ihould  purfuant  to  fuch  notice  pay  the  i^d 

Jennings  in  money  and  interefl  at  any  time  during  A*s  life^   then  the  groat 

Id.  Har-      /^  ^^  ^qI^  .  there  was  no  covenant  by  A,  to  pay  the  money 

whereVhT^*  and  the  intcreft  of  inoney  at  that  time  being  8/.  per  cent,  did 

Court  took    much  exceed  the  rent-charge,  and  it  was  60  years  fina  Ai 

fockadif-   grant  wos  made*    It  was  infified  that  a  mortgage  *  of  rent  is 

redum* 


redeemable  at  t  longer  diftance  of  time  than  a  mortgage  of  fermcebe- 
lands,   the  inconles  and  outgoings  of  the  former  being  cer-  |^^*"  *     ^ 
tain,    but  that  of  the  latter  uncertain,  and  confequently  the  Trciit-**** 
account  for  it  the  more  difficult  s    that  a  mortgage  If  never  fo  charge  and 
cU  is  ndetmahU  if  intereft  has  been  paidy  and   that  in   this  cafe  5^]^ ^^^^*^ 
tlxe  payment  of  the  rent  was  the  payment  of  intereft  j  but  dempj^ 
Ld.  C.  Cowper  conceived  that  taking  it  ahogether,  the  rent-  was  allowed 
charge  was  hot  redeemable,  and  decreed  the  bill  to  be  dif-  \^^^^^^^ 
miffed  with  the  ufual  cofts,  it  being  only   upon   bill  and  an-  hTthdb^ 
fwer  I  but  the  Reporter  fays,  it.  was  thought  that  the  length  So  years. 
of  time  was  the  chief  objedion  to  the  redemption.     Wms's    [  469  ] 
Kep.  268.  to  273.  Mich.  1714.  Floycr  V.  Lavington. 

11.  A  mortgage  was  redeemable  d»  .^^^a^/m^^  1702.  oreit 
any  other  Michaelmas  day  following  ;  this  mortgage  may  be  re- 
deemed loooyears  hencej  and  that  without  the  affiftance  of  a  . 
court  of  equity,  there  being  no  covenant  for  payment. ^f  the 
money  \  per  Lord  Cowper.  Ch.  Prec.  423.  Mich.  1715. 
Howell  V.  Price. 

12.  Where  hy  fpecial  agreement  profits  are  to  h  Jet  agatnjt  'f*^»>«* 
intereft^  whether  length  of  time  be  a  bar  to  foreclofc?  MS.  SaunStT* 
Tab.  eites  17  February  1717.  Brine  v.  Hartpole*  ftageefluOi 

.  .  *"**'■  *«^  'it 

hold  tell  he  is  fatitfy'd,  length  of  time  is  no  objeAion  to  a  redemption  ;   and  in  this  caiie  k  '  iv 

was  60  years.-    Vero.  418.  Mich.  1686.  Orde  v.  Hemiog.  '^ 

13.  Equity  will  not  inlarge  the  time  for  mortgagor  tore-  * 
deem  after  6  jcars  acquie fence  under  a  forechfure  hy  his  own  con^ 

Jenty  efpccially  if  there  have  been  any  improvements  on  the 
e/ieUe.  MS.  Tabi  tit.  mortgage  cites  18  January,  17 19.  Lant 
V.  Crifp. 

14.  There  (hall  be  no  redemption  afier  long  pojpfjton^  fettU* 
ments  made,  and  eflate  improved.  AIS.  Tab.  cites  8  April  1720» 
Courtney  v.  Langford. 

15.  A.  in  1679  mortgaged  lands  to  J.  S.  for  a  fmallfum  of 
money  by  an  abjolute  conveyance  and  dtfiafance^  but  the  redemp" 
ticn  was  exprelTed  to  be  made  with  A  V  envn  money ^  and  in  his 
life  time.  Soon  after  A's  neceflities  forced  him  to  go  abroad, 
vrhere  he  died  about  27  years  fince,  and  his  heirs  knew  nothing 
cf  the  mortgage.      In  1702  J.  S.   devifed  that  if  the  mortgage 

Jhould  be  redeemed^  the  money  Jhould  go  fo  and  fom  About  16 
years  after  the  will  a  bill  was  filed  for  redemption^  to  which  was 
objefied  the  great  length  of  time,  and  that  by  the  fettled  rules 
of  the  Court,  a  mortgage  fhall  not  be  redeemed  after  20 
years.  The  Mafter  of  the  Rolls  held,  that  decreeing  a  re- 
demption would  be  no  wrong  or  hardfhip  to  the  party  \  for 
he  will  have  greater  intereft  than  the  law  now  allows,  and  that 
-the  not  decreeing  a  redemption  would  be  eftabliihing  a  very 
great  iippofition,  and  tho'  abfolute  conveyances  and  defea- 
lances  were  formerly  much  ufed  in  mortgages,  yet  the  fame 

5  W 
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• 

is  left  ofF  .as  dangerous  by  Ipfing  the  defcafapce,  which  it 
avoided  by  being  in  the  fame  deed ;  that  the  words  in  the 
defeafance  however  fettered  figaify  nothing,  where  the*inoiic]f 

-  is  to  be  repaid  ;  foi:  the  borrower  being  Qcceffitated,  and  fo 
under  the  lender's  power,  the  law  makes  a  benign  conftruc- 
tion  rn  his  favour  ;  but  this  Was  a  fraud  in  its  creatitn^  and  ia 
fuch  cafe  is  nJeemable  after  any  ieugih  of  time ;  fqr  the  words 
(to  be  paid  with  his  own  money)  were  thrown  in  ^o  of>  other 
purpofe  but  to'  make  A*  imagine  it  could  not  be  done  other- 
wife;  whereas  any  other  perfon's  money  was  of  equal  value. 
But  if  fingly  confidered  diftind  from  the  fraild,  there  is  fuffi- 
cient  for  redemption  by  the  declaration  in  the  wiU^  where 
he  calls  it  a  mortgage ;  and  as  A.  by  thofe  fettering  claufes, 
would  have  a  right  to  redeem,  fo  will  his  .  heir  too,  who 
would  be  equally  deceived  by  them  ;  but  heie  it  appears  that 
the  heir  knew  nothing  of  this  deed,  which  is  fiill  firongcr, 
and  had  he  known  of  it,  it  would  have  deceived  hira  and 
led  him  into  an  imagination  that  he  could  not^redeem;  and 
Lord  CommifEoner  Qilbert  was  of  the  fatpe  opinion,  and 
thought  this  cafe  out  of  the  general  rule  of  dereli^itm^  which 
t^zrfuppofes  previous  kncwledge  of  the  right ^  it  being  abfurd  to 
fay  a  man  rclinquifhes  a  right  which  he  knows  nothing  of, 
nor  can  it  be  fuppofed  a  derelifiion,  or  a  right  neeleded, 
or  difregarded,  by  reafon  of  the  great  over  value  ;  ana  a  re- 
demption was  (lecreed.  Sele£l  Cafes  in  Chan,  in  Lord  King's 
Time  9.  »Parch.  1725.  Ord  v.  Smith. 

16*  The  Mafter  of  the  Rolls  faid,  he  remembered  a  cafe 
about  20  years  ago  where  a  redemption  was'. decreed  on  a 

•  mortgage  made  in  1642,  and  where  there  was  neither  iet^ 

fancy  nor  ovftcr  le  mere<,  but  only  the  mortgagee  having  hrom^ 

a  bill  toforeclofe,  it  was  an  admtffion^  that  he  tonfidered  it  asm 

[  470  ]    ^^^S^S^9  ^^^  f^  *^  mortgagor  was  let  in  to  redeem.     Scleft 

Cafes  in  Chan.  Lord  King's  Time  10. 

17..  A.  mortgaged  his  chambers  in  Grefs  Inn  to  B.  in  i687f 
but  continued  pofjcffitm  till  1700,  at  which  time  an  order  •f  the 
bench  was. made  to  deliver  poffefjion  to  B. — 5.  entered  intofart^ 
but^.  continued pcfjejfton  of  the  r^  ft// 1708. — A,  died  leaving 
the  plaintiff  an  infant,  and  B*  then  being  in  poiToffion  of 
the  whole.  The  infant  came  of  !age  io  17 14. — ^In  1721  B 
being  a  bencher  got  ii  years  added  to  bis  term  by  die  (bciety. — 
In  1726  plaintiff  brought  his  bill  to  redeem.  And  a  decree 
was  made  at  the  Rolls  to  redeem,  and  alfo  to  have  the  re- 
newed term  conveyed  on  payment  of  the  confidcration  mooey 
with  intereft  for  the  time.  In  arguing  this  cafe  before  Ld« 
Chancellor  it  was  admitted,  that  where  a  mortgagee  is  in 
pofieilion  for  20  years  and  no  intereft  paid,  the  mtrtg^vr 
ihall  not  redeem ;  but  where  he  is  in  foffeffion  of  emj  fart^ 
the  computation  of  that  time  fiaU  never  affe^  bimj  but  «a^ 
from  the  time  the  mortgagee  was  iu  f^ffeffton  rf  the  wbob^  and 

ihall 


Jhall  be  admittet)  to  redeem ;  and  Ld.  Chancellor  was  of 
the  fame  opinion,  and  affirmed  the  decree,  and  added,  that 
for  part  the  mortgagor  may  redeem,  as  being  in  poifeffion^ 
and  as  he  cannot  do  that  feparately,  he  (hall  redeem  th» 
whole.  That  in  this  cafe  A.  was  in  pofieffion  till  1708,  a&d 
that  from  1708  to  17 14,  the  plaintiff  was  an  infant,  and  fo 
that  time  is  accounted  for,  and  that  from  1714  to  this  time 
fyiz.  1726}  it  dees  not  amount  to  20  years.  Seled  Cafes  in 
Chan,  in  Ld.  King's  Time  55,  Trin.  11  Geo*  i.  Rakeflraw 
V.  Brewer. 

48.*  A  dicrti  of  foredofure  is  not  to  be  fet  ajide  after  0,0  years 
for  matter  of  form  only  ;  upon  a  demurrer  to  a  bill  of  review. 
MS.  Tab.  cites  12  February  1727.     Jones  v»  Kendrick. 

ig.  A.  feifed  in  right  of  M.  his  wife  mortgaged  the  eftat^ 
in  1692  for  785/.  t9  y,  S»  and  covenanted  an  or  before  Eofl^r  term 
then  next  to  levy  a  fine  for  /ecuring  f.  S*s.  title  ;  but  the  fine  was 
not  levied  t'M  Trtn^  trm, — J.  S.  ajjigned  to  T,  for  a  valuable 
confideration.     In  Auguft  1695.  yf.  and  M,  by  deed,  in  confi- 
derat'on  of  about  lol.  releafed  to  71    the  equity  of  redemption^ 
the  eftate  'being  then  but  40I.  ^  year,  and  therein  covenanted 
that  the' fine  levied  as  aforefaid  Jhould  be  for  torroborating  this 
deed.     T.  entred  and  expended  large  Turns  of  money,   lo  that 
it  was  improved  from  ^ol  to  56/.  a  year.-^ln  1718^.  died,-^ 
And  in  17^7  M.  died, — In  1735  M^s  heir  conveyed  all  his  in^ 
terefi  to  F.  for  81/.      Ld.  C.    Hardwicke  faid,    he  thought 
there  was  no  ground  for  relief;  that  the  purchafe  was  after 
fo  great  length  of  time  from  making  the  mortgage,  and  then 
from  one  uho  never  had  been  in  pofieffion,  and  whofe  ancef-      1 
tors  had  not  for  a  great  number  of  years ;  that  he  inclined 
to  think  in  point  of  law,  that  the  fine,  not  being  levied  by 
the  time  covenanted,  could  not  operate  to  flrengthen  the  mort- 
gage deed,  but  that  to  ftrengthen  the  deed  of  1695  it  well 
might,  and  that  the  fubfequent  deed  might  well  declare  the 
iifes  of  that  fine ;  and  if  fo  the  defendant  was  a  purchafor 
of  the  inheritance;  but  faid  he  would  not  determine  thepre- 
fent  queftion  merely  on  this  point  of  law,  but  upon  the  whole 
circumflances  of  the  cafe.     Suppofe  the  defendant  v^s  only 
the  reprefentative  of  a  mortgagee^  there  were  ftrong  objeQions 
i^ainlt  the  plaintiflF^s  being  allowed  to  redeem  him  after  fo 
great  a  length  of  time ;  befides  his  lordfhip  thought  the  8i/. 
confideration  money  was  not  fufficiently  proved  to  have  been 
paid,  aqd  difmiffed  the  bill  with  coils.      Barn.  Chan.  Rep. 
J87.    Mich.  1740.  Fleetwood  v.  Templeman. 

20.  On  a  decree  of  fcreclofure  6  months  time  was  allowed  for 
redeeming  as uifual ;  towards  the  expiration  of  the  6  mopths 
the  mortgagor  got  an  order  for  6  months  more ;  and  afterwarda 
got  another  for  6  monthi  more^  but  part  of  the  order  was  that  hi 
Jsgn  the  regiflers  book  not  to  ajk  any  further  enlargement ;  hut 
though  he  had  figned  the  book  according  to  the  order,  yet  he 
movtdfot  6  monthi  more^    and  chiefly  upon  this  circumftance^ 

thac 
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diat  the  eftate  was  of  greater  value  than  the  incnintiraooe 
upon  it  amounted  to ;  and  Ld.  C.  Hardwicke  upon  that  cii« 
[47']  cumftance  thought  it  reafonable,  but  made  it  part  of  his 
order,  that  this  laft  time  ihould  be  peremptory.  Barn. 
Chan.  Rep.  221.  Mich.  1740.  Anon. 

2i«  A  di€ree  of  forechjure  having  been  made,  and  the  6 
months  time  for  redeeming  being  expired  according  U  the  €9m^ 
futation  of  binary  months^  it  was  moved,  that  defendant  ftand 
abfolutely  foreclofed ;  but  Ld.  C.  Hardwicke  Was  of  opi- 
nions that  the  computation  in  this  cafe  ought  to  be  accord- 
^  ing  to  the  kalendar,  and  not  according  to  lunary  months, 
and  accordingly  granted  further  time  for  payment.  Banu 
.    Chan.  Rep.  324.  Hill.  1740.  Anon. 

(U  2)  Redemption.  How.    In  Cafes  of  Ejeft- 
ment&c.    By  y  Geo.  2.  cap.  20. 

I.  7  Geo,  z.'C'NACTS  that,  inallzStions  at  law  relaiimg 
tap.  20s  S*  1.-*^  /«  'mortgages^  0r  monies  Jecured  h  ^^^iV^ 
whether  on  collateral  bonds ^  or  in  ejeffment,  if  there  is  mo  fnit  m 
equity  to  forcclofe^  the  tender  of  principal  intenfi  emd  cefis  If 
the  ptrjon  having  right  to  redeem  pending  fuch  ahionj  and  mpm 
refufal  to  accept^  the  bringing  the  £ame  into  CouTxybad  h§ 
deemed  a  fatiifaSlion^  and  the  Court  may  comjbel  the  martgmgee  si 
the  mortgagor's  cojls  to  ajjign  ^c,  the  premijjes  as  mortgagor  tic. 
Jhall  direH. 

S.  2.  PPbere  bills  are  filed  to  compel  payment  of  the  momts  Jbu 
onjiich  mortgage^  together  with  money  due  on  any  incuin* 
brance,  or  fpecialty  charged  or  chargeable  on  the  equity  rfrw* 
demption  thereof  and  Jor  not  payment  to  forecloje^  the  Court  om 
defendant's  requeft  (having  right  to  redeem  and  ademtting  tho 
plainti^^s  right)  inay  proceed  to  a  decree  at  any  tiwu  htfert  a  ro^ 
gular  hearings  and  aU  parties  Jball  be  bound  thereby  as  if  the  camfi 
bad  been  regularly  heard. 

S.  3.  Provided  not  to  extend  to  cafes  where  the  party  o^mft 
whom  a  redemption  is  prayed^  fhall  by  writing  (to  be  deBwred  Hi 
the  plaintiff* s  attorney  ^c.  before  the  bringing  im  the  mmey  itUo 
fucb  Court  at  hew)  infifl  either  that  the  party  praying  it  has  at  n^At 
to  redeem f  or  that  the  premijfes  are  chargeable  tmth  other  principal 
fums  than  appear  on  the  mortgage^  or  Jhall  be  admitted  om  the  ether 
fide^  nor  to  cafes  where  the  right  of  redemption  to  the  preadjet  is 
oontroverted  by^  or  between^  different  defendants  in  the  fame  cea^ 
arfifit^  nor  Jhall  be  any  prejudice  to  any  fubfequent  mor^ageeJtc. 
or  incumbrancer. 

(U.  3)    Equity  of  Redemption.     Difpofaile 

how  &c. 

N  Ch  R«  J-TpHOUGH  a  precedent  voluntary  conveyance  is  fraudulent 
loi.  S.  C. '       ■*■    as  to  a  mortgage  fubfequent  &  pro  tanto,  yet  it  will 

pafs  the  equity  of  redemption.      Chan.  Cafes  59*  Mich.   16 

Car.  2.  Rand  v.  Caxtwright. 

2.   Ab. 
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ft.  Ah  equity  of  redemption  is  not  intailable  within  thcfta*. 
tute  Dc  Donis  &c.  Arg.  Chan.  Cafes  219.  Hill.  23  &  24 
Car.  2.  in  the  cafe  of  Roicarrick  v.  Barton. 

3.  Equity  of  redemption  is  //rW/rtfWr  after  forfeiture ;  hut 
whether  as  liand,  fo. that  there  iiiuft  be  thr^e  v-itnefs  to  the 
will,  noil  conftat,  though  it  waS«  the  point  in  difpute.  2t 
Chan.  Cafes  8.  Mich.  31  Car.  2.  Anon. 

4.  Equity  of  redemption  is  within  the  provifion  of  1 1  H. 
7.  20  per  Wright  K.  a  Vern.  489.  Hill.  I7C)4.  in  the  cafe  of 
Clifton  V.  Jackfon. 

(W)  Account.    In  what  Cafes  Mortgagee  fhall    [  47a  ] 

Account  for  the  Profits. 

I.  TiTOrtgagec  after  forfeiture   ajpgns  without  the  mort-  nCar.  i* 
.    -■'  gagor's  joining  therein,   and   is   decreed   to  account  ?'^5^^* 
for  the  whole  time,  (without  the  affignee's  being  party)    and 
to  convey  free  from  incumbrances  done  by  him  or  his  alfignec 
&c.  Chan.  Cafes  3.  1  rin.    12  Car.  2.  Venables  v.  Foyle. 

a.  A.  mortgagee  of  an  ejiate  fcr  life  i\i?L\l  account  for  no 
more  than  the  eftate  had  been  worth  to  have  been  fold  at  firft> 
tlie  mortgage  being  more  than  20  years  old ;  decreed  in 
Chancery  oy  Ld.  Keeper  with  the  afliftance  of  Va.ughan  and 
Males.  But  on  appeal  to  Parliament  ordered  otherwile. 
Chan.  Cafes  109.   Trin.  20  Car.  2.  Morley  v    Elwes. 

3.  JVtfe  of  mortgagee  recovered  do*iuery  and  it  was  paid,  the  ^^^^p?* 
Sheriff  having  fet  It  out ;   this  fhall   not  go  towards  the  dif-  i'  ^vns  ruled 
charge  of  the  mortgage,   though  the  heir  of  the  mortgagor  ihai  it  • 
did  not  prevent  her  dower  ;  and  it  was  faid  that  the  heir  of  ^^"""'^  "°5 
Mic  mortgagor  might  recover  it  or  the  dowerels  ;  but  quaere  farisfa^ion 
whether  the  ftatute  bars  it  or  not?  but  note   in  this  cafe  (he  ofihemon- 
was  a  party  to  the  bill,   but  not  brought  to  hearing.  1673*  Pfge.24 
3  Ch.  R*  8a.  Smith  v.  Hanbury. 

4.  Baron  makes  a  jointure  of  an  equity  of  redemption  and 
becomes  bankrupt,    the  affignees  of  commijfioners  of  bankruptcy 

^at€  accounts  with  mortgagee.  If  the  jointrcfs  will  be  relieved 
againft  the  account,  me  muft  in  her  bill  affign  particular 
errors.  Per  Ld.  North.  Trin.  1683.  Vern.  179.  Knight  v. 
Eampfield  if  al. 

5.  A.  in  1657.  conveys  to  B,  fubjeft  to  redemption  on  pay-  jeflTerlesC. 
inent  of  'i^ol.  in  1688.  and  pofleffion  is  immediately  delivered,  inciinrdrhat 
At  the  time  of  conveyance  the  eftate  was  but    15A  per  Ann.  J^ouiaTe- 
tut  by  the  deceafe  of  two  old  lives  became  45/.  and  a  rent  was  deem,  but 
referved  of  ^s,  per  Ann.  on  the  conveyance,    which  was  con-  propofcd 
llantJy  paid  by  B.     Ld.    North  decreed  a  redemption  before  Jhc\«ltter" 
the  day  of  payment  in  the  provifo,  and  an  account  of  the  had  rq>ortrd 
profits.  Trin.  1683.  Vern.  183.  Talbot  v.  Braddil.  B.  iobr6c/. 

Afid  B.  had   fmcc  chureccired  tvo  3xar8  profits,  ihe  plaiAtiff'  ibould  waxTC  the  bcacfic  of  th« 
Vox    XV^  Q^q  *"o"r.t. 
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account,  and  B.  forthwith  deliver  p:{ri;flion  and  gKve  B.  a  week  toconfi^ric  Pafth.  l(S^ 
Vcrn.  395.  Taibet  ▼.  Braddil. 

So  where  6.  When  mortgagee  had  recovered  in'eje^ment^  and  in  com- 

morigaj^or  binstion  With  thc  tenant  in  poflcffion  refufed  to  euter^  he  (hall 
5^*^?""V.  anfwcrforthe  profits,  unlefs  he  takes  out  execution  before 
mortgagee  thc  end  of  thc  term.  Per  Ld.  North.  Mich.  i684,  Vem, 
refufes  to     258.  Duke  of  Bucks  Y.  Gaycr. 

enter,  and 

permits  the  bankrupt  to  continue  in  pofliiflion  and  to  fence  acrainft  the  afiigQeet  with  this  moit- 
gage  ;  nn  an  e]eAment  brought  by  thrm,  morgagefe  (hall  Aand  charged  with  the  profiia  trooi  t^e 
time  of  thc  cjeftmcr.t.  Mich.  16S4.  Vrm.  267.  Chapman  v.  Tanner.— — — So  whcie  he  enters 
«i>d  fo  prevent i  the  entry  oj  fuhfcjuent  incumbrancers^  and 'yet  pcrmirs  m<mgagor  to  take  the  profitt,  he 
Ih^n  be  charged  fiir  all  the  prodts  he  might  hare  received  after  his  entry.     Mich.  1684.     Per  hi. 

North.  Vern.  270.  Coppring  v.  Cooke. And  Cooke  v.  Knight  &  al. Mich.  1691.  Ch. 

Prec.  30.  HnKbam  v.  Ha  ncourt.  '    Bat  in  the  common  caie  of  a  mortgagee's  fufoxng  mon* 

gaf  or  to  continue  lofTciTion  and  receive  the  rents,  he  may  at  any  time  after  foreclofe,  and  the 
rents  received  by  the  moitg;agor  fh.ill  not  go  in  part  of  fattsfaftion,  though  other  iocwDbnates 
arc  behind  it.     Pafcb.  1722.     Per  Ld.  Macclc&ficld.  Ch.  Prec.  587. 

7.  Lands  were  extended  in  i  Car.  i-  andl  held  in  extent,  and 

ti  bill  to  redeem,  and  being  not  redeemed  the  bill  was  dif- 

miircd  16  Car.  i.     He  that  had  the  extent  by  virtue  of  thc 

faid  difmiflion  fold  the  premiiles  to  the  defendant,  but  the 

plaintiff  having  fince  bought  the  equity  of  redemption  fecks  a 

redemption  ;   this  court,   notwithftanding  the  difmiflion  and 

length  of  ti  me,  ordered  an  account  from  the  time  of  purcbafe, 

but  the  profits  to  go  againft  the  intereft  to  that  time.     2  Jac. 

2.2  Ch.  R.  392.  Cloberry  v.  Lymonds. 

[  473  J        8.  A.   conveys  land  to  B.  who  is  put  into  pofleflion;  the 

;*rXiw^/-    deed  was  ahfolute^  but  there  was  an  agreement  that  if  A,  fays 

f:ogf\,  the      the  money  in  lo  years  B.fhall  re-convey  \    the  profits  appearing 

Mafterof     to  bc  niuch  morc  than  the  intereft,  upon  a  bill  by  die  heir 

tl'oi'"hHf     ^^  redeem  it,  it  was  decreed  that  B.  account  for  the  profits, 

thevaiuewas  and  not  be  permitted  to  fet  the  profits  againft  the  intereft. 

rxctflivcihe  Mich.  1687.   Vcm.  476.  Fulthorp  V.  Foftcr. 

Court  would  '  '  ^ 

decree  an  account,  notwithftanding  the  agreement   to  reteu'n  tie  profits  In  lieu  ^  tie  imtereJLXoM^ 

477.  in  cafe  of  FuUhorp  v.  Poller. 

9.  A.  borrows  2Co/.  of  B.  and  furrenders  a  copyhold qf  in- 
heritance to  be  void  on  payment  of  200/.  and  intereft  in  April 
following;  A.  gives  bond  to  B.  at  thc  fame  time  that  jy'rAf 
200/.  and  inter  e/ffhou Id  not  be  paid  at  the  day,  then  if  B.Jnouli 
pay  to  A.  ^c,  78/.  more  within  10  days  after  in  full  for  the 
purcbafe  of  the  premijffesy  the  bond  (hould  be  void,  &c.  A. 
died  before  the  mortgage  was  forfeited. .  The  2CX>1.  was  not 
paid  at  the  day.  B.  pays  the  78/.  the  day  after  to  A*s  adrai- 
niftrator.  This  was  no  abfolute  purchafe,  and  ordered  the 
whole  278/.  to  be  repaid  with  cofts,  difcounting  tbemefncpro* 
fits.   Mich.  1687.  Vern.  488.  Willet  v.  Winnel. 

10.  Though  mortgagor  is  for echfed  by  decree  figned  and  xn« 
rolled,  and  an  account  is  taken  in  the  fuit  where  fuch  decree 
was  obtained,  it  will  not  bind  the  fuhfequent  incumbrsncen 

that 
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that  eome  td  redeem  the  mortgagee.  Trin.  1710.  2  Vern. 
663.  Morrer&al.  v,  Weftern. 

II.  Jt*  and  B.  his  foil  in  1654  mortgaged  a  koufe  In  O.  by 

way  of  feoffment  for  aoo/.  to  J.  S. A.  died  leaving  B.  his 

heir.  J?,  died  leaving  C  a  feme  his  heir.  C.  intermarried  with- 
y.  N.'  In  1684.  y,  N.  took  an  ajignment  of  the  mortgage 

m  the  name  of  H.  N.  m  truft  for  himfclf,  and  laid  out  great 
/urns  of  montj  in  improvements.  In  1703.  y.  N.  mort" 

raged  thepremiffes  to  E.  his  filler,  in  confideration  of  400/.  Tjy 
ner  paid,  for  500  years  to  fecure  30/.  a  year  annuity  to  her  for 
her  life,  and  after  her  dcceafe  to  fecure  400/.  to  fuch  children 
or  grand-children  of  J.  N.  as  E.  by  will  or  othefwife  ihould 

iappoi(it. In    1707.   y.   N,   having  two    daughters,     the 

youngeft  whereof  had  D.  a  fonj  by  will  devifed  to  his  grandfon 
2?.  and  his  heirs  all  his  freehold  mejjuages  and  garden  grounds  in  O. 
— J.N.  bad  noother lands  in  O.  But  the  houlc  abovementioned. 
y.  JV.  died  and  C.  furvived,  and  after  C.  died.  The  eldeft 
daughter  and  her  h\ifba,nd  brought  a  bill  againft  H.  N.  and  D. 
and  the  other  daughter  (her  fifter)  and  her  hufband  and  their 
fon  an  infant  for  a  redemption  of  a  moiety  of  the  premiffes, 
infifting  that  J.N.  had  only  a  redeemable  iniereft,  and  no  power 
to  give  the  inheritance.  Upon  hearing  the  caufe  11  May, 
1715.  the  Coqrt  declared  that  the  plaintiffs  had  a  right  to  re- 
deem a  moiety,  and  that  y,  N^sfirji  entry  ought  to  be  looked 
upon  as  in  right  of  his  wife  who  had  the  equity  of  redemption^ 
and  that  he  fo  continued  in  ppfleflion  ////  he  took  the  affi^nment 
rfy^  S's  mortgage  in  the  name  of  H.  N.  in  truft  fbr  himfelf, 
ana  therefore  during  that  time  the  rents  and  profits  were  no  other-' 
Vfife  to  be  accounted  for  than  to  keep  down  the  interejl  of  t)\zt 
mortgage,  but  that  nothing  was  to  be  allowed  for  repair s^  or 
lafiing  improvements  during  that  time  \  and  it  was  referred  to  a 
mafter  to  take  an  account  of  what  money  was  laid  out  in  re- 
pairs and  lafting  improvements  after  the  affignment  of  that 
mortgage,  and  that  J.  N.  Ihould  bear  one  3d.  as  he  had  the 
benefit  of  the  eflate  for  life,  but  for  the  other  two  3ds.  he  was 
to  compute  intereft  at  the  rate  of  6/.  per  cent,  from  the  time 
of  the  money.fo  laid  out ;  and  from  J.  N's  death  to  compute 
intereft  for  the  principal  money  due  on  that  mortgage,  and 
take  an  account  of  the  whole  profits  of  thepremiffes,  and  if  it 
appear  that  the  money  laid  out  upon  improvements  together 
with  th«  intereft  of  the  money  were  unpaid,  and  that  the 
mortgage-money  and  intereft  were  likewife  unpaid,  then  D. 
and  his  father  Ihould  refund  a  moiety  of  the  overplus  to  the 
plaintiffs,  and  that  a  moiety  of  the  premifles  be  affigncd  to 
the  plaintiffs.  On  rehearing,  the  Court  dire£led  that  it 
ihould  be  added  to  the  former  order,  that  if  D.  was  over-  r  ^-^  j 
paid  a  moiety  of  what  was  due  for  principal  or  intereft  on  the 
the  mortgage  he  ihould  refund  the  overplus,  and  that  the  al- 
lowance for  repairs  bejlruck  out  of  the  order ^  and  the  reft  of  the 
decree  be  confirmed.  Barn.  Chan.  Rep.  457.  cites  11  May 
17 1 1.  Clarke  v.  Abbot, 

Q^qa  (X)  Mlow 
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(X)  jillowahces  to  Mortgagee. 

I.TN  fome  cafes  the  Court  of  Chancery  will  relievt  where  the 
*  jwer/^flw  will  fuddcnly  Deftow  unnecejfary  cofts  upon  the 
mortgaged  lands  on  purpofe  to  clog  the  lands  to  prevent  the 
mortgagor* €  redemption.  Toth.  231.  cites  15  Car.  Bacon  t. 
Baeon« 

2.  Voluntary  conveyance  was  made  to  A.  wltb  power  •/  mw- 
cation  on  tender  of  i  fhilltng.  The  tender  was  made  but  m# 
at  the  place  aptnnted.  Afterwards  the  grantor  makes  a  mort* 
gage  to  B  01  the  lame  lands  for  500/.  and  after  that  an  abfo* 
lute  affignment  for  7^^^/.  more  paid  to  the  grantor;  the 
grantee  laid  out  money  in  repairs  and  building.  It  was  de- 
cieed  that  A.  fhould  redeem,  paying  all  the  dlfimrftnunts  of 
building  and  repairs,  and  B.  to  account  for  all  wilfmi  fpoils 
and  wafts  done^  but  if  A.  failed  of  payment  then  B.  to  enjor 
againft  A.  and  all  claiming  under  him.  '1  his  decree  was  af« 
firmed.     Fin.  R.  38.  MicTi.  25  Car.  2.  Thornc  v  Newman. 

3.  An  after  mortgagee  of  a  (hip,  and  who  had  got  the  poflcf« 
fion  of  her,  was  decreed  to  be  poflponed  to  the  nrft  mortgagee 
as  to  his  debt,  but  as  to  money  laid  out  In  preferving  thejbip  by 
calking,  pitching,  oker»  &c.  it  was  ordered  to  be  paid  in  the 
iirll  place  out  of  the  monies  ariling  by  fale  of  the  uiip.  Fia. 
R.  206,  Pafch.  27  Car.  2.  Dcgelder  v.  Depeifter.* 

4.  Lafllng  Improvements  ^^\\\it^Q^zA^  X\\o^  xs^^,it,  pending 
thefult.    Vern.  487   Mich.  1687.  Walley  v.  WhaJey. 

5.  Charges  at  law  in  defending  a  fuit  againft  the  heir  of 
the  mortgagor,  who  fet  up  an  entail^  was  allowed,  and  not 
only  as  the  coils  were  taxed,  but  the  whole  charge  the  mort- 
gagee was  at ;  and  alfo  his  charge  of  admlnlft ration  as  principal 
creditor.     2  Vern.  536.  Hill.  1705.  Ramfdcn  v.  Langlcy. 

(X.  2)  Allowances /^  Af(?r/^^^or,  his  Executors 

&c.  iho*  Redemption  denied^ 

m 

I .  nEdemptlon  was  denied  to  an  executor  of  a  morfgagOTv  be* 
-**•  caule  of  length  of  time  \  but  becaufe  there  were  fome/itfti 
expired  f  nee  the  mortgage^  fo  that  the  eftate  was  of  better  ta- 
lue  than  when  firft  mortgaged,  the  Court  ordered  <be  wteft- 
ga^ee  to  allow  forac  money  for  the  fame.  N.  Ch.  R.  3^ 
Gird  V.  Toogood. 

(X.  3)  Intere/l  upon  Interefi^  or  how  much* 

*  K  Ch.  n.  i.T  Ntereft  was  moderated  on  account  of  the  hadnefsofthe  ihut 
g6^i4C«*x  X  between  1642.  and  1648.,  3  Ch.  R.  79.  Hill.  i672.*  Por* 
Cb.  R.  150,  ter  V.  Hubbard;  cites  Manfeil  y.  Icnkins,  ai  Car.  Maficr  of 

3  Ite 
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the  Rolls,  Lord  Cobham  v.  Lord  Rofs.     15  Car.  2.  I-ord  —Whereby 
Chancellor  and  Mafter  of  the  Rolls  ;  Lord   Coniwallis  and  *  g^ncnl 
Miller  1668.     Earl  of  Derby's  cafe  where  intcrcft  was  quite  "il;"'!'^"^ 
taken  away.  thing  is 

made  out  of 
lands  affigned  for  payment  of  intereOy  it  ought  not  to  ran  oo  during  the  time  of  fach  calamity. 
MS,  Tab.  cites  25  June  17 15    Bafii  T.^Achefon. 

a.  Where  a  mortgage  is  forfeited  the  mortgagee  Ihall  have  [  475  ] 
intereji  for  his  inUreJl\  per  Ld.  Keeper.  And  note,  it  was  imercft  Ju* 
always  a  rule  that,  the  mortgagee  afligning,  tht  ajfignee  Ihould  ^^^^^l^^^ 
liave  intereft  for  the  intereft  then  due,  and  never  was  contra-  ing  amort-* 
diftedbut  in  Potter  and  Robert's  cafe  in  time  of  Lord  Shafts-  gagertjaii 
bury.  Chan.  Cafes  258.  Hill.  26  &  27  Car.  per  Ld.  Finch,  i;^;^*''^;^- 
Chamberlain  v.  Chamberlain.  Tab.  cites  ' 

25Febra%ry 
17 '7-  Evcrara  V.  Afton. 
Tliere  being  mieed  t9  let  imrtgaf^ee  info  f^jpjficn  andinhrge  the  time  nf  re4emptif*ft^  w herein  was 
wienthwf  ^tfhat  vfas  due  fw  frinci^  and  inter eji,  the  qurlliop  was,  wherher  the  intrrell  then  due 
IbooM  carry  intereft  ?  it  ihall  not  there  being  no  exprep  agreementt  that  fuch  intereft  fhould  carry 
intereft  and  the  whole  fum  being  mentioned  for  another  purpolc.  MS.  Tab.  tit.  intereft,  citti 
13  January  17 19.  Plunket  V.  Macartney.  ■  Tamrn  quaere,    for  there  is  anoihei  rcafon 

given  which  might  be  the  caofe  of  affirming  the  decree.    Ibid. 

3.  Where  there  is  a  great  arrear  of  intereft  due  on  a  mort- 
gage there  (hall  be  allowed  intereft  for  the  intereft  referved  in 
the  body  of  the  deed ;  per  Lord  Keeper.  Vern.  194.  Mich. 
1683.  Howard  V.  Harris. 

4.  Intereft  (hall  be  upon  intereft  where  it  is  zjlatedfutn* 

2  Chan.  Rep.  286.  36  Car.  2.  Bradberry  v.  Duke  of  Bucks. 

5.  Intereft  ^nV  to  an  A^  of  Parliament  of  redu^loriy  (hall  a  Vcm.  7S. 
continue  the  lame  till  fuch  time  as  the  mortgagee  entered  on  J*^^'"  ^^^^' 
the  land.     2  Vern.  42.  Pafch   i6b8.  Walker  v.  Penry.  ihtformer 

dfcrcc  con- 
firmed; per  Jeffries  C— — But  Trin.  1690.  per  Rawllnfon  and  Hucrh'ns  contra  Trevor.  ^  «m« 
niftloners  held  that  the  aft  of  12  Car.  2.  i^.  had  a  rctrof{>eft  is  to  the  h  teret^  f«»ihac  what  wai 
received  over  and  above  the  6/.  n^r  cent,  fhould  fink,  fo  much  of  the  principal.  *  2  Vern.  14;.  Trin. 
X690.     Waller  v.  Penry.  -But  if   the  princ-pal  and  iiuereii  weie  over  paid   then  the  nacii^s 

Uluft  ihakc  hands.     CH     Piec.    50  Mch.    1691.  S.  C.-^Mortgagee  entered  before  the  Aa  of  12, 
€^r.  2-  thr  plaintiff' fhall pay  8/-  percent,  cnly   to  the  time  of  the  a^,  and  thn' cheproHts  coold 
»ot  an iwer  tne  intereft,  \ei  the  arrears  cannot  carry  interell  but  i\m  cofh  emd  thargei  {h»Xk»    Ch* 
Prc.  116.  Trin.  1700.  ProAor  v.  Cooi>er. 

C  J.  S,  mortgaged  his  eflate  to  the  plaintiiF,  and  died 
leaving  the  defendant  his  daughter  and  heir  who  was  an  in- 
fant, ai)d  bad  nothing  to  fubfift  on  but  the  rents  of  the  mort- 
gaged eftate ;  and  the  intereft  being  fufFercd  to  run  in  arrear 

3  years  and  a  half,  the  plainiifFgrew  uneafy  at  it,  and  threat- 
ened to  enter  on  the  fftate,  unlefs  his  intereft  might  be  made 
principal ;  upon  which  the  defendant's  mother,  with  the  pri- 
vity of  her  ncareft  relations,  ftatcd  the  account,  and  the  de- 
fendant herfelf  (who  was  then  near  of  age)  figned  it;  and  the 
nccount  being  admitted  to  be  fair,  it  was  held  by  my  Lord 
Chancellor,  thattho'  regularly  intereft  (hall  not  carry  intereft, 
Wf  t  that  in  fomc  cafes  and  upon  fome  cirCumJiances^  it  would  be 

QnS  3  injuftic^ 
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injuftice  if  intereft  fhould  not  be  made  principd ;  and  the 
rather  in  this  cafe,  bccaufe  it  was  for  the  infantas  htnefit^  who 
without  this  agreement  would  have  been  deftitute  of  fubfift- 
ence;  decreed.  Abr.  Equ.  Cafes  287.  Pafch.  1699.  Earl  of 
Chefterfield  v.  Lady  Crorawcl. — ^And  affirmed  by  my  Lord 
Keeper  Wright  Mich.  1701. 

7.  A  provifo  that  future  intereft  if  not  paid  Ihall  be  taken  as 

'     principal  and  bear  intereft  is  void,  but  if  intereft  be  firft  jratirji 

due  then  an  agreement  concerning  it  may  make  it  principal. 

2  Salk.  449.  1707.  Lord  OiTulton  v.  Ld.  Yarmouth  in  Chan. 

(Y)  Foreclofure.     In  what  Cafes y  and  of  what ^  &c. 

I .  T\Evifee  of  a  mortgage  of  a  dry  reverjton^  brought  a  bill 
■^-^  agamft  the  heir  of  a  mortgagor  to  forecJofe ;  decreed 
that  the  heir  of  the  mortgagor  fhali  pay  the  mortgage  money 
with  damages,  or  the  lands  decreed  to  the  plaintiff  to  be  fold 
for  fatisfaftion  of  his  debt.  Chan.  Rep.  32.  4  Car.  i.  How 
V.  Vigues. 
£4?^]  2.  Where  a  decree  is  to  foreclofe,  the  money  notbemj; 
paid,  the  Court  in  cafes  of  inevitable  neceflity  will  inlarge  ih$ 
s'tmey  tho'  the  decree  be  iigned  and  inroUcd.  Chan.  Cafes  64. 
Hill.  16  &  17  Car.  2.  Cocker  V.  Bevis, 

3.  In  a- bill  to  foreclofe  the  heir  fet  forth  a  title  in  his  exa- 
mination, but  the  Court  would  not  admit  the  mortgagee  to 
debate  it  on  this  bill,  on  which  the  Court  can  only  take  away 
the  equity  of  redemption  and  leave  the  plaintiff  to  fuch  title 
as  he  has,  but  not  amend  it ;  and  this  was  the  true  and  an* 
cicnt  courfc,  tho'  of  late  fometimes  the  contrary  has  been 
done,  and  Ld.  Finch -agreed  thereto  and  difcharged  flic  «»- 
tempt  of  the  kclr  for  not  giving  pojfejfton  according  to  former 
orders.     2  Chan.  Cafes  244,  Tiin.  30  Car.  2.  Anon. 

4..  A  mortgage  was  made  redeemable  during  the  lifi  pf  fmrt* 

''    •        Z%^^^  '^  was  held  by  Ld.  Nottingham,  that  notwithftandiog 

this,  the  mortgagee  might  have  coznpcUed  him  to  redeem, 

or  have  forecloled  him.     Vern.  8.  Trin.  168 1.  Ncwcomb 

V.  Bonham. 

5.  An  annuity  with  a  claufe  of  diftrefs  and  a  nomine  perns 
was  granted  out  of  lands,  and  made  redeemable  on  payment  tf 
200/.  It  was  decreed  by  Ld.  Nottingham,  ex  parte*  tbir 
the  grantor  be  foreclofed  even  of  the  land  itfelf.  But,  per 
Ld.  North,  he  can  only  be  foreclofed  of  the  annuity;  fo 
that  he  (liall  not  redeem  thj^t,  but  the  nomine  poena  djizll  ma 
upon  him,  and  fo  reverfed  the  decree.  Vern.  209.  Mich. 
1683.  Carnfew  v.  Afcott. 

6.  There  being  an  irfant  in  the  cafe  he  cannot  before* 
plofcd  without  a  day  to  (hew  caufe  after  he  comes  of  age; 
but  the  proper  way  in  fuch  cafe  is,  to  decree  the  lands  to  he 
fo!d  to  pay  the. debts,  and  that  will  bind  the  infant;  per  Ld. 

^^l?rth,     V«^n>.  295.  Hill.  1684.  Booth  y.  Rich. 

^  7.  There 


7,.  There  IS  a  difference  between  mortgages  of  excheauer-atf  But  accord- 
wuiiies  and  common  flock^  the  value  of  which  depends  upon  >°g  to  the 
imagination,  rather  than  real  value ;  but  annuities  are  a  certain  JJannb 
fccurity,  and  carry  a  conftant  intercft,  and  are  to  be  conjidered  as  v.  Scot",^ 
mortgages  oflands^  and  cannot  be  fold  after  forfeiture  without  r4Nofemb. 
foredofurc.    But  decree  was  rcverfed.  MS.  Tab.  cites  17 14.  77H«nn«- 

••Tfir  rr^      \  itics  mori- 

Wilfon  V.  Tooker.  g,g<.d  .re 

irredeem- 
able after  forfeitare,  Qnlefi  there  bo  an  txfrtfi  a^eement^  that  the  mortgagee  may  fell  after  for" 
fiitwre.     Ibid. 

8.  Chambers  in  Grafs^Tnn  were  mortgaged  by  A.  to  B,    It  ScezWmi'a 
feems  that  this  Court  after  refufal  of  the  Benchers  of  the  So-  R«p*  so- 
ciety to  determine  the  difpute  as  to  this  mortgage,  or  in  cafe  ^'  ^' 
they  confent  that  the  parties  go  to  law,  in  either  ofthofe 
cafes,  the  Court  will. decree  a  foredofure.     SeeSele£t  Cafes 
in  Chan,  in  Ld.  King*s  time,   55,  56.    Trin.  ix   Geo.   i. 
Rakeftraw  v.  Brewer. 

(Z)  Foredofure.     Opened  in  what  Cafes. 

I.  A  Fter  a  foredofure,    the  mortgagee  by  will  dijpofcs  of  the  A  decree  of 

-^^  money  on  the  mortgage*     Upon  this  admiflion  in  the  will  foredofure 
a  bill  was  brought  to  open  the  foredofure.  '  The  Court  took  ^1^,^  after 
time  to  confider  of  It,  and  after  the  parties  agreed.    Cited  by /wrr/i/^wri, 
the  Mailer  of  the  Rolls  Ld.  Commiffioner.    Seleft  Cafes  in  where  tbero 
Chan,  in  Ld.  King's  time.  lo.  as  in  the  cafe  of  Stuckville  ^Jl^^*^^« 

T.  Dolbcn,  tkeejiateani 

fettlements ; 
nor  fhall  the  mortgagee's  calling  it  a  dAt  in  his  wll  alter  the  nature  of  it.    MS.  Tab.  cites  9  Jan* 
X  705.  Took  V.  Biihop  of  Ely. 

2.  But  a  decree  of  foredofure  was  opened  after  16  years  the 
equity  of  redemption  being  worth  much  more  than  what  would  be 

due  upon  jiccount^  and  mortgagor  having  been  dijlrejfed\  and  an    r^*^  i 
account  was  ordered  to  be  taken  of  what  was  due  for  princi-    ^    ' '  ^ 
pal,  intereft,  and  cofts,  and  liberty  given  to  redeem.     MS. 
Tab.  tit.  mortgage,  cites  17  April,  1724.  Burgh  v.  Langton, 

3.  If  a  mortgagee  has  a  decree  of  foredofure^  tho*  that  decree 
\ififign^d  and  inr oiled  \  yet  if  he  after  brings  an  aftion  of  debt 
en  the  bond  given  at  the  fame  time  for  payment  of  the  money  and 
performance  of  the  covenants  in  the  mortgage  deed,  fuch  aftion 
opens  again  the  foredofure,  and  lets  in  the  equity  of  re- 
demption of  the  mortgagor-  Abr.  Equ.  Cafes  317.  Tr.  1729. 
Daihwood  v.  Blythway. 

(A.  a)  Foredofure.    By  4  ®  5  ^-  5?  ^'  1 6. 

U     4  y  S  /r.  £5f  Af.-pNafts  that  if  any  pcrfons  fhall  borrow  j^^^^/^J"** 
cap.  l6,  5.  a.  ^  any  money ^  or  for  any  other  valuable  oniytore* 

Q^q  4  conjidcra^ 
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cQitiprncc  fonJtJeratfon  for  the  payment  thereof  Jball  acinowlcdgc  or  ftrffer 

Aonefl  mrt-  fo   be  entered  agatnjl  them  a  judgment^  fiatutc  or  rocogmtzamce^ 

f'dubir'^*^  ^^d  fmll  afterwards  borrow  any  other  fum  of  any  other  ferfomSf 

bazarJ,'and  or  for  Other  valuable  conjidemtion^  and  for  payment  or  difchotrp 

chargr  they  thereof  Jhall  mortgage  lands  to  thefecond  or  other  Under  or  lenders^ 
"'^^nd  i!o  ^  «r  to  any  other  ptrfons  in  truft  for  him  or  tbem^  andjhall  not  give 

to'covina  notice  to  the  mortgagee  of  fuch  judgment  ^  Jlattttet  or  recognisance^ 

jratd  QxiW  in  writing  before  the  execution  ^  the  faid  mortgage^   unltfs  the 

praaice  in  mortrajror  or  his  heirs  upon  notice  r/v^«   to  the  mort razee  under 

aln^nmcnt  ^^"^  ^«^  J^^l  attejted  by  two  Or  more  witnejjes  of  Jucb  former 

of  amort-  judgment  i^c,  (hall  in  writing  within  fix  months  pay  off  otA 

gage,  or  in  tlifcharge  the  famc^  and  caufe  the  fame  to  be  vacated  iy  recerd^ 

purchafo^*  f^^^  mortgagor fhall  have  no   benefit  in  equity  or  elfewbere  for 

and  there-  redemption  of  the  lands  mortgaged ^ 

fore  cun* 

cents  not  this  equitf,  where  a  man  was  impofed  upqn  in  tbe  mortfrape  itfclf ;  as  W 
giving  great  prxmiums,  and  cheated  in  the  payments  &c.  »  Vern.  ^91.  Mick.  I70>  SLa&ni 
k  al.  V.  Selby. 

If  more  iuKi{s  S.  ^,  If  any  per f on  whofhall  mortgage  lands  for  fecuriiy  of 
TntkiVt^ul  '"^^'O*  ^'^^»  ^^  f^^  ^^^^^  valuable  confiderationy  and  Jbail  again 
rmrtga^  ^^fig^gc  the  fame  lands  to  any  other  perfon  for  valuable  confix 
than  in  the  deration  {the  former  mortgage  being  in  force)  fhall  not  dif cover 
f^'/^*L  to  the  fecond  mortgagee  the  former  mortgage  under  his  bamiy 
cafm  mijfut    ^^^  mortgagor  fhall  have  no  equity  of  redemption  againft  the'  ft- 

out  of  this     condmortrarce^ 
lUtuie.  ^   ^ 

This  penal  law  is  to  be  tnheti  wtk  fomt  fri&ntp ;  but  the  adding  A|ie  or  npo  wcn%  tfu3 
not  exrrapt  it  out  of  the  (latQte,  hot  be  looked  upon  as  aconcriYaoce  to  cvide  thclUtate;  pe 
■f-orcl  Cowper.     2  Vcrn.  590.  Mich.  1707.  Stafibrd  Ot  al.  t.  Selbj. 

S.  4.  If  there  he  more  than  one  mortgage  at  tbe  pame  time  of 
the  fame  lands ^  the  lafi^  or  under  mortgagees  fhall  have  power 
to  redeem  any  former  mortgages. 

5.  Nathing  in  this  a^  fhall  bar  any  widow  of  any  mortgagor 

from  her  dower ^  who  did  not  legally  join  with  ber  bujbanain 

fuch   mortgage^     or  otberwife  lawfully  bar    berfelf  from  ber 

dower 

tfifuhft'         2.  If  a  mortgage  becomes  irredeemable  by  thefiatute^  and  U 

^'Td'     ci^gned  over  to  another  in  coniideration  of  what  was  really 

5cfmed*fcch  ^"^  thcrcqn  for  principal,  intercft,  and  cofts,  yet  it  remains 

toreciofing     inedeemahlc  in  the  hands  of  fuch  affignce,  and  fuch  tf^^arr 

mortgage,     ^^y  ^^j^^  advantage  of  the  ftatate  againft  ciandeftine  mort* 

vl^MJike  g^bcs;  per  Ld,  Cpwpcr,  2  Vcr^i.  590,  Mich.  1707.  Slaffbf4 

^ateirtt      &  ?l,  V,  Selhy 

|>^r  Ld  Cowper.     2  Vera.  590.  Micb.  1707.  StaflTord  &  al.  v.  Sclby, 

3,  A  deed  of  truft  ^z%  for  payment  of  debts ^  a^d  fienring 
portions  to  brothers  and  fillers,  and  afterwards  a  mortgage  \ 
C  478  ]  the  mortgagee  might  have  taken  the  advantage  of  the  AA  of 
Parliament,  notice  being  given  of  all  the  prior  incumbrances ; 
per  Ld,  Cowycr,  2  V?fn,  ^50  Mi?h  170^1  Stafford  &al. 
V,  Splby, 


(B,  a)  Equity*    Mortgagee  relieved  or  not  again/i 

Forfeitures. 

l.T^  Y  a  marriage  fcttlemcnt  jf.  and  M.  his  wife  were  tenants 
for  lifey  remainder  to  their  firjl  lie.  fans  fuccejjtvely  in  tail 
fnale ;  after  a  fon  and  feveral  other  children  wcre^orn^.  and 
AI.  by  leafe  and  releafe  and  fine  make  a  mortgage  to  J.  ^.  This 
is  a  foifeiture,  and  no  relief  for  J.  ^.  and  10  he  loft  all  his 
money;  perLd.  Macclesfield,  Chan,  Prec.  591.  Tr,  1722. 
JU^dy  Whetftone  v.  Sainfbury, 

(C.  a)  Pleadings.    In  Law  and  Equity  relating 

to  Lands  mortgaged. 

X  TN  pleading,  it  is  fuiEcient  to  fay,  quod  claufumfradiff. 

^.  pradiilo  tempore  confeilioW  fcript,  ObP  pratt  pignoratum 
fuit  prtedC  /f,  B^  &c.  without  faying  bow  it  was  mortgaged* 
Keg.  Piac,  187,  cap.  5,  cites  3  Cro.  899. 

2f  PoJfeJJion  under  a  decree  of  foreclofure  Inrollcd  \%  a  goo4 
plea     M5,  lab.  tit,  mortgage,  cites  1713.  Wichals  v  Short* 

{For  more  of  ^Pottgase  in  general,   fee  JFcau1»»  Smimdteaaca^ 

and  other  propei^  titles.  J 


^ottmain^ 


♦   (A)       t  Mortmain. 

|[l  TXrlJHam  the  Conqueror,  demanding  the  caufc  why  he  •y^^i, 

^^    himfelf  conquered   the  realm  by  one  battle,    which  us'euerat 

the  D^nes  could  not  do  by  many  ;  Frederick  the  Abbot  of  St.  R®^ 

Albans  anfwcred,  that  the  reafon  was,  becaufe  now  the  land  ^awfcof'c^ 

Tfrhich  was  the  maintenance  of  martial  men,  was  given  and  namtnA 

.converted  to  pious  employments,  and  for  the  maintenance  of  ihcm€«ning 

Jioly  votaries  ;  to  which  the  Conqueror  faid,  that  if  the  clergy  ^^^^^h^^ 

be  10  ftrong  that  the  realm  is  infeebled  of  men  for  the  war,  and  the  effeas  as 

fubicdt  by  it  %o  fpreign  invafion,  he  v^ould  aid  it.    Aad  there-  "  i*  exprefl; 

•    ^  <  .  r     ,  r  cdinttie 


4/S  t  $@ottmaitT* 

thc'iMdl  '^"'^  ^^  ^^^^  *^*y  nia^y  of  tne  revenues  of  the  faid  Abbot, 
were  faid  to  and  of  Others  alfo.     Speed.  418.  b.] 

came  to  dca4 

bands  as  to  the  lords ;  for  that  by  alienation  m  mortmaiB  they  lojl  wholly  tieir  ejeheettp  wU  a 
«de£t  their  knight'»-fervice  for  the  defence  of  the  realm,  wards,  marriages,  reliefs,  aod  the 
like,  and  therefore  was  called  a  dead  band ;  for  that  a  dead  hand  yieldcth  no  ferrice.  Co.  Litt.a.  b. 

r;Y^->^  [2.  In  the  time  of  the  Saxons  it  was  not  lawful  to  give  pof- 

y^^i,^^  feflions  to  an  *  abbey  without  the  king's  licence ;  for  anno 

Ta'toI  ^^"^'^^   1006,    a  minifter  of  king  Etheldred  called  Jfffrick 
Thif  IS  un-  "^P^^  ''^^'^  *^  abbey  of  Burton  in  iitaffordjhire^  and  endowed 

•kr  the  tile  it  with  pofieflions,  and  gave  to  the  king  300  t  marks  $f  gold 

^onji^Tyy  ff^r  his  confirmation^  and  to  every  hijhop  5  marks,  and  to  Alfridt 

feems  w  be  ^^^^^^l/^op  of  Canterbury  the  town  of  Dumhleton.     The  ancient 

xnifpiaced,  book  of  Abingdon  cited  in  Janus  Angiorum*  91,  45.] 

and  fh*uld 

be  Dnder  the  title  jl&ortmajn. *  Grig,  (al) [•  Grig,  (mancas.) 

(A.  2)  Statutes. 

LordCoke  '•  9  H.  3.  cap.  36.'pNACTS,  that  U  Jhall  not  he  lawfwl 
in  his  1  Inft,  f^^^  henceforth  to  any  to  give  bis  lands 

74  fays,  this  ^q  any  reUgious  houfe^  and  to  take  the  fame  lands  again  to  bold  of 
silently  a*  the  fame,  houfe  t^c.  upon  pain  that  the  gift  Jhall  he  void,  andtbot 
bridged  and    the  land  Jhall  accrue  to  the  lord  of  the  fee. 

cxpoanded 

by  the  flatute  of  7  E.  i.  ("which  fee  pi.  t] ^Thcre  were  two  can fts  of  making  this  ftnvn^ 

[as  therein  appears]  lit.  The  withdrawing  the  fervices  created  for  defence  of  therealxxu  And 
sdly,  the  chief  lords  lofing  the  efcheats  &c.  To  prevent  which  Ld.  Ctke  ob(ervcs,  that  diven 
provident  lords  at  the  creation  of  the  feigniory  had  a  claufe  in  the  deed  offpfffmast,  viz.  ym»J Ins^ 
turn  fit  donatori  [To  is  ihis  word  there,  but  qusere  if  it  ftiould  not  be  (donate)  viz.  the  doceej  rmt 
donatam  dare  vel  Xfendere,  cut  uoluerit  exceftit  -viris  religiajit  ^  judeeh,  %  Inft.  75  cites  Bra€^.  tik  I-  IttL 
13.  and  fays,  that  he  had  fcen  many  of  thofe  deed's;  but  fays,  that  the  ccrleJiaAIcal  peribas 
regular  found  many  ways  to  creep  cut  of  this  ftatutc,  as  by  purchafing  lands  held  of  thcBfe^rv:, 
or  taking  leafes  for  long  terms  ^f  y<rars  &c.  And  that  bithops,  parfons,  and  other  ecckfiaftkal 
jHifons  fccular  took  chemfelvc s  to  be  nut  o(  this  ftatute,  the  which  devices  the  ftatote  of  7  E.  i« 
incended  to  provide  againft,  and  therefore  ena^ed,  that  &c.  fas  in  pi.  i.J 

Thlsf>aru(c  2,     7   -E.   I.  JVhcre  of  late  it  was  provided,    that  reUgious 

t^t'oV/fs  ^^njhouldnot  enter  into  the  fees  of  any  without  licence  and  will 

toreligioui  of  tlic  chicf  lofd  of  whom  fuch  fccs  be  holden  immediately,  and 

fcrj'ini  by  notwithjlanding  fuch  reUgious  men  have  entered  as  well  into  their 

[hat  hf  ma"y  ^^''^  /'"  ^^  ^^   the  fees  of  other  men,    approprying  and  buying 

give  lands  them,  and  fomettmes  receiving  them  of  the  gift  of  others,  whereby 

tothrmas  /^f  fcrviccs  due  of  fuch  fees ^  and  which  at  the  beginning  were 

aif'-^ other  providcd  for  defence  of  the  realm,  are  wrongfully  withdrawn, 

without  any  and  the   chief  lords  lofc  their  efcheats  of  the  fame,  it  is  o^ 

forfeiture,  dained,  that   no  perfons  reUgious,  or  *  other  wbatfoever,  body 

fio'if—  f^^^^'^^>  ecclcfiajiical  or  lay,  fole  or   aggregate,  ^all  buy  or  fed 

*  by  the  ^ny  lands  or  tenements,  or  under  the  colour  of  gift  or  leafe,  or  by 

v.t^rds  reafon  of  any  other  title  receive  the  fame,  or  t  by  any   other  craft 

iCn^ wh^t  fo.  ^^  engine  fhall  prefume  to  appropriate  them  to  bimfelf,  whereby 

ever/is*  ^'  fi*ch  lands   may  in  any  wife  come  into  mortmain,  under  pain  of 

mcanr,oiher  forfeiture  of  the  fame ;    and  within  a  year  after  the  aliertatum 
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the  X  f^^^  l^^^  9f  ^hefu  may  enter ^  and  if  he  do  notj    then  the  ofUke  qumii^ 

next  immediate  lord  from  time  to  time  to  have  half  a  year ;  and  fl  O'*  as  being 

for  default  of  all  the  mefne  lords y  the  King  Jhall  have  the  lands  \\x\c]^^' 

Jo  alienated  for  ever^  and  Jhall  infeoff  others  by  certain  fervices.  corporate, 

ccclefialtical 
or  lay,  fble  or  aggregate  of  nany.    i  Tnft.  75. 

•f-  Thefe  words  were  added  to  prevent  all  other  inrentlons  and  crafions.  But  as  this  flature 
extended  only  to  gifisy  alienatiimsy  and  other  eo/tveyances  made  hitween  thpn  and  others  iy  ercft  &«. 
they  took  into  a  new  method,  tLnd  fretending  a  title  in  the  iand^  which  t/tey  meant  to  get ,  brought  « 
fttfcife  quod  reddat  againft  the  tenant  of  the  land,  and  he  by  cdhtfion  v/as  to  maie  defatilty  and  fa 
theyjimjd  recm-tr  the  Und  and  enter  by  judgment  of  law,  et  fie  fxeret  fraas  Statuto.  And  when 
tMis  new  inTtntion  wai  fr^vided  for  and  taken  away  by  the'fiatute  of  W,  %,  yet  x\ity  found  out  | 
another  .  evafuM  out  of  all  thefe  ttatutes  ;  for  now  [  unce  J  they  would  [could]  neither  gee 
any  Und  by  purchase,  gift,  Icafe,  or  recovery,  they  cauftd  the  lands  to  he  conveyed  byfeoffmenr^ 
and  in  other  manner  to  diver fe  ferfom  and  their  heirs  to  the  ufe  of  them  and  their  fuccejforsy  by  reafm 
tvherecfthcy  toojk  the  profits,  iut  the  ftatate  of  15  R,  i,  enaffed  this  to  be  mortmain  yu'ilhia  the 
forfeiture  of  the  iVaiute  of  7  £.  I.  Bat  the  foundation  of  all  thefe  fiatutei  was  9  H.  3.  Maga:^ 
Charta  cap.  36.  t  luft.  75.     '  ■  ||  S.  P.  2.  Inft.  419. 

X  If  there  are  lord  and  tenant,  and  the  tenant  aliens  in  mortmain^  and  the  hrd  enters^  yet  Xr 
Jnali  have  but  fuch  eflate  in  the  land  as  he  had  in  the feignoryy  notwichftanding  this  flatate;  for  if  h« 
hath  not  but  for  life  or  in  tail  in  the  feignory,  he  fhall  have  the  greater  eftate  in  the  land  ;  for 
fo  is  the  intendment  of  the  ftatntc  ;  but  the  lord  of  the  particular  eftate  Hiall  have  pr rquifite 
of  villain  in  fee.  But  by  18  £•  3<  29.  if  he  has  not  but  injure  uxoris,  or  eccleliae,  he  FaBoI 
iball  not  have  it  but  in  jure  uxoris  or  ecclefis.  Quod  Nota.  Br.  Eftates,  pL  42.  cites 
5  £,4.61. 

Y  This  is  to  bfi  underfkood  of  fuch  inheritances  as  may  beholden;  but  of  fuch  f^^//4/f£n  «s 
4ire  not  holden,  ZM  villains,  rent-chargesy  commons  &e.  the  King  fhall  have  them  prcfcntly  by  a  (a* 
yoarable  conftroSion  of  the  flatute.  An  annuity  granted  to  them  is  cot  mortmain^  becaufe  it 
chains  the  perfon  only,  Co.  Litt.  z  b« 

3.  Wejim.  2.  13.  £.  I.  Stat*  i.  cap.  3a.  S.  i.     When  reli^    ♦This aft 
gious  men^  and  other  ecclejiajlical  perfons  do  implead  any^  and  the  extends  not 
party  impleaded  makes  *  default^  whereby  he  ought  to  leefe  the  ^n^T  Y*  ^ 
landy  jorafmuch  as  the  jujllces  have  thought  hitherto ^  that  if  the  atfau  "ac^ 
party  impleaded  make  default  by  collujion^  that  where  the  demand^  cording  ta  . 
anu  by  occafion  of  the  Jlatutey  could  not  obtain  feifin  of  the  land  t^^c  'ctter, 
by  title  or  gifty  or  other  alienation^  be  Jhall  now  by  reafon  of  de^  ^nnercf 
faulty  and  Jo  tbeflatutc  is  defrauded^  reem;erieM 

by  vcrdift 
or  otherwife,  if  they  be  had  by  adlufion.  If  it  be  by  default,  then  a  judicial  writ,  called  a  quale  jut 
grounded  upon  this^atute  is  awarded,  confifling  of  five  parts;  lit.  It  tecites  the  recovery* 
idly,  The  doubt  of  the  fraud.  3dly,  A  precept  to  the  fheriff  to  retarn  a  jury  ad  recogn.  &c.  ift 
Qaale  jus  idem  Abbas  habuit  in  prsdiAo  mefuagio  &c.  idly,  Et  quis  praedeccflTomm  fuit  indt 
feilitua  ut  de  jure  ecclefis  fuz  praed.  3dly,  £t  quantum  iUud  mefuagium  *  valet  per  annum. 
4thly,  Another  precept  to  the  fheriff*;  viz.  Et  interim  mefuagium  illud  in  manam  noflram  capias 
Ac.  Et  quod  de  eutibos  ad  Scaccarium  nobis  refpondeas.  fthly,  Et  fcire  facias  capitalibus  dominis 
feodi  illius  mediatis  &  immediatis,  quod  fint  ibi  audituri  juratam  illam,  fi  voluerint.  And  if  the 
j^rfjind  that  hisfreJeceffor  ^vas  feifed  thereof  in  his  demefne  as  of  fee  in  right  of  his  churchy  before  the 
Jaidjiatute of  7  £.  I.  this  is  a  |^ooi  verdict  for  the  demandant  without  finding'' of  any  licence',  iat 
though  there  were  no  licence,  the  alienation  was  good  :  but  if  they  find  that  his  predecefTor  was 
{ciM  after  the  fUtute,  then  th^  ought  to  find  a  licence^  or  otherwife  the  land  belongeth  to  the  Ior4 
or  King.  2  Infl.  430. 

»*   The  value  of  the  lands  is  inquired  of,  becaufe  the  ijfuis  theicof  are  to  be  by  this  a£%,  wefwertd  ta 
$ke  King,    IMd. 

5,  2,  //  is  ordained  by  our  lord  the  Kingy  and  grantedy  that  in  .  *  This  is 
this  cafcy  after  the  t  default  madey  it  Jhall  be  J  inquired  by  th&  "^hfj^^ 
country y  whether  the  demandant  had  right  in  the  th^ng  demanded  iffue,  or  hy 
or  no  ,  and  if  it  be  ''^  found  that  the  demandant  had  right  in  his  q^talejui  if 
demandy  the  \  judgment  Jhall  pafs  with  him^  andhe  Jhall  recover  ^^J^^^^^^ 
Jeijin  \  and  if  he  has  no  right  y  the  Ian  I  Jhall  accrue  to  the  next  lord  fault,  a 
nfthcfecy  ifk^  demand  it  witf^in  a  year  from  the  tirfi^  ^f  ihe  in^uefl  Inft.  45 
$akcny 


c. 
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j  Hereby  it  appearet^  cliat  tlie  quali }ui  Jkoidd  hefiud  cut  tftn  th  d^kiJif  ami Ufrrjjm^gmm^  aa^ 
fe  it  IS  faid  the  n'e  has  been  ;  and  if  the  ciUufim  bcjmmi,  the  lord  &c.  (Hall  Mfcr,  /iuagl/KdJBWB^ 
i^  Ttcver  givex,     %  Infl.  430. 

A</  if  Judgment  be  given  vpon  the  defatdt^  yet  may  the  fmde  jus  be  fiied  Mti  and  lb  it  appcarctk 
by  the  'udicial  re^iMcr,  and  many  ocier  amhonueSy  bat  cxecauon  fiuU  ccalie  ancii  the  coUaficMi  bv 
jnqn't  (d.     Ib'd. 

In  i'vfritof  right  \f  judgment  Jinaf  be  given  for  the  ahhtt  &c.  the  eoBufim  jhaB  he  infahrJ^  Uf 
albeit  ihc  judgment  ihall  be  c^ivei  between  th>.*m,  yet  ihe  lordhj  this  ftaxutejksff  tmter,     Itnd. 

Andfg  it  is  of  a  recovery  iy  default  in  a  ceffmnt,     2  loft,  430, 

\  /f  there  be  an  ijpu  joined  m  the  aclum  broui^ht  by  the  abbot,  the  jiuy  fkuB  not  only  imfuin  of 
the  iffuet  bot  efthecoHufioni  but  as  concerning  the  coUufioa,  it  ia  but  an  in^ucft  of  ofi^e,  whcxe* 
of  no  Attaint  ticth.     Ibid. 

IF  a  recovery  by  ijerdi&  vere  not  within  the  parrirw  of  this  aft,  fach  an  iflae  of  difadrant^ 
might  be  joined,  and  fo  feint  evideoce  might  be  gtren,  as  this  ftaCutc  ihoold  be  of  lotk  f 
t  Inft.  4^0 

And  if  the  jury  do  not  inquire  ^f  the  colllfibn,  fo  as  the  aSbot  &e.  Pecotcr  by  verdiA»  y«  tit 
Jtonfiallbe  inquired  of  by  a  f fecial  writ,  and  not  by  a  quale  jus.     Ibid. 

If  an  abbf>t  bring   an   affit  ,  and  the  tenant  plead  a  fbretgn  rrlea(e,  they  of  the  Amg» 
C(mmt  inquire  of  the  collufion^  bui  a  f.'CCial  writ  Ihtll  be  granted.     Ibid. 

It'  the  tenant  appear  ani  eonfef  the  a&ion^  or  judgment  be  given  upon  a  nihil  Sett,  or  u 
defpiteofthe  eeurty  th(:fe  alfb  arc  within  this  Aatute>  and  the  collufum Jkail  be  injuhed  :  and  lb  if  a 
revoweiy  be  had  UtOu  4  demnrrcr  in  law,  that  recovery  is  aifo  within  the  c<]uity  of  ilu^ftai«c» 
a  Inft.  430. 

In  Tome  cafe  no  collulion  (hall  be  inqui4d  at  a'l{  as  if  a  perr'>n  br'ng  a /■ni  ofnoi^  and  the 
jury  find  that  the  land  ii  the  right  of  the  chureh,    this  fuftceth  vntkout  infmriug  ef  tie  ^iy^-»% 
1  Ind.  4jo» 

S,  3.  And  if  be  do  not  demand  it  vjitbin  the  year ^  itJbM^^ 
true  to  the  next  lord  abgve^  if  he  do  demand  it  within  half  a  year 
after  the  fame  year, 

S.  4.  Jnd  fo  every  lord  after  the  next  hrdfbalt  have  tbeffan 

efhalf  a  year  to  demand  it  fuccefjivelyy  vntii  it  come  to  the  AMf, 

to  whom  at  lengthy  through  default  rf  other  lords ^  the  lands  fball 

acerue. 

[  481  J        5.  J.  Jfid  to  *  challenge  the  jurors  of  the  inquefl^  rvm  one  of 

*If*nyof  ^^^^^^^^f  ^^''^^  of  the  fecsfhall  he  admitted^  and  iikewifi  f  for 

the  lords       the  King  they  that  willfhall  challenge 

medtatf  or 

immediate  be  tcr/M/.ta^fy  the  Court  in  rc^pcfl  of  thcfe  words,  qniconqne -domini  fisodocvtB^ 
iidvife  whether  any  thi>«g  (hall  be  do  e  to  his  prejndice  during  his  minority.     2  lafi.  430,  431. 
•f-   The  King   is  always  (in  judgment  of  law)  preCcnt  in  Court,  and  therefore   any  maA 
ehiilenge  foi  the  King,  bi>t  ry  the  ftatute  of  33  £.  i.  they  which  challenge  for  the  Kingaai 
^ew  a  caufe certain, .and  ch.  tmih  thereof  is  to  be  tried,    a  InH,  43  z. 

S.  fr.  And  after  the  judgment  given  the  landfhall  remain  dear 

in  the  King's  hands,  until  it  he  dereigned  by  the  demandant^  or 

fame  chief  lord,  and  ihefherifff/jall  be  charged  to  anfv^er  therefore 

at  the  Exchequer, 

^p  .  4.  By  27  -ff,  I,     Ordinal  to  de  perquirendis  libertatibus.     To 

(S3)  obtain  licence  to  amortize  lauds  a  writ  of2A  quod  damnum _/B«/f 

iffue  out  of  the  Chancery  to  enquire  concerning  the  fame. 

5.  Stat,  of  amortizing  lands  34  J?.  I.  cnafts,  that  lands  fi^U 
tut  be  alienated  in  mortmain  where  there  be  mefnt  lords f  witboLX 
their  confent  declared  under  their  fcals  ;  neither  fball  any  tiijsg 
^fafs  where  the  donor  re fervcth  nothing  to  himfelj,  or  when  the 
inqtiijztion  is  made  and  returned  xuhhout  warranty 9  vix,  tt?/ri- 
out  the  writ  original  returned  with  the  inquijition  ;  and  unlets 
the  original  make  mention  f  every  thing  according  to  the  new  <r* 
dinance  devifd  by  the  King,  ^ 

6.  ^l^ 


6.  23  H.  8.  10.     ^  ony  grant  9/  lands  or  other  hereditaments  j^^^^^^  j.. 
Jiall  ie  made  in  truft  to  the  ufe  of  any  churches^  chapelsy  church    Tiftd  ,0  ooe 
ivardensy   guildsy  fratArnitieSy  cotnmonafties,  companies^    or  bro^  wdh-sheiw 
tberhoodsy    to   have  perpetual  obitSy  or  a  continual  fervice  of  a  °« ^^J"^^^"^* 
fnejifor  ever^  orjor  00  or  ho  years y  or  to  Juch  like  ujes  or  tn-  ihem  for 
ientSy  and  purpofes^  Jhall  be  voidy    they    being  no  corporations y  ^<^inttnntct 
but  ereiled  either  of  devotion^  or  elfe  by  common  con/ent  of  the  f^M^^*^ 

people  iti,er  was 

hek}  10  be  a 
good  an4  charitable  vfe,  and  fuch  at  this  a^  did  not  extend  to  lake  away,  t  Rep,  22.  b.  Mich:. 
34  le  35  Eliz.  in  the  Exche<|ucry  ihc  Qiiccn  v.  Porter. —  A.U.  Porter's  cafe.  S.  C.  cited    ii« 

Rep.  71.  b.  Pafch.  13  Jac.  in  MagdAlen's  College  cafe  '  S.  P.  in  B.  R.  in  the  fame  icm  • 
and  ic  was 'here  likcwiTe  held,  that  this  ftatute  extended  only  to  fuprrftitious  vies,  and  not  to 
rcllrain  ules  that  were  in  favour  o  learning  and  relief  of  the  ponr.  Cro.  £.  188.  Martidale  ▼« 
Mariin  At  the  end  01  Porter's  cifc  fuf>ra  is  a  noia  of  the  reporter,  that  any  man  at  this 

day  may.  give  lands,  trnemeots,  or  hereditaments  to  any  person  or  perfons,  and  thcir  heirs,  for 
the  Jfmling  of  a  preacher ^  maintenance  cf  a  fcAccL  relief  and  cwrtfort  of  maimtd  ftJMerSy  JujienancM  o/"  mot 
ft^le^  reparationt  tf  churclKiy  higkjuuyt^  hriJ^etf  caufe-tuayiy  etifckarging  of  poor  inkabitftnti  of  a  'viil 
§f  etmmoH  charges j  to  make  a  fiock  f^r  p^jor  labourer i  in  hujhandry^  om  peer  apprentices,  and  nuirriace  of 
foor  virgini^  and  for  any  other  eharitalle  ufes ;  and  that  it  is  good  policy  upon  every  fiich  feoffment 
'•reftate,  to  refrrvc  to  the  feoft'or  and  hi  heirs,  a  fmall  rent,  or  to  exprefs  any  fuch  cooiiderauaa 
•f  aay  fmall  fum  for  the  caufc  before  rehearlcd. 

S.  3«  Snch  ufes  and  intent S'  may  be  made  and  declared  to  con* 
iittue  twenty  years  from  the  time  of  fuch  limiting  of  them^  but  n9 
hnger. 

S,  4.  Collateral  ajfurances  made  for  the  defeating  of  this  Jiatute 
Jhall  be  voidy  and  this  f hall  te  interpreted  moji  beneficially  for  tbg 
d^ruflion  of  fuch  ufes  as  aforefaid, 

.  5.  5.  This  a^  Jhall  not  prejudice  corporations^  where  there  is 
a  cuftom  to  devife  lands  in  mortmain* 

Sm  ((^  ?Aij  atl  Jhall  not  prejudice  the  executors,  of  jfannis  and 

jTerrff  (file  aldermen  of  Norwich. 

7.  17  Car,  2.  cap.  3.  5.  7.  Enads,  that  every  owner  of  any 
impropriation  or  tithes y  may  give  and  annex  the  fame  to  the  par-' 
fonage  or  vicarage  of  the  par  tfh  church  where  the  fame  //>,  or  fettle 

the  Tame  in  trujx  for  theparfonage  l^c,  or  of  the  curates  there  fuc- 
xeffively  where  the  parfonage  is  impropriated  and  no  vicar  endowedp 
Wtbout  licence  of  mortmain. 

S.%*  If  the  fettled  maintenance  of  any  parfonage  or  vicarage    r  .0^  -i 
^ith  cure  Jhall  not  f  mount  to  iCO/.  per  annum,  it  Jhall  be  lawful   *•  ^ 

for  the  incumbent   to  pur  chafe  to  him  and  his  JucceJforSy  lands^ 
r^nts^  tithes,  or  othei-  hcreditamentSy  without  licence  of  mortmain* 

8.  22.  Car,  cap,  6.  S.  10.  Errafts,  that  //  fhall  be  lawful 
for  bodies  politick  to  pur  chafe  any  fee  farm  rents  i^c,  and  the  jame 

to  retainy  anyfiatutes  of  mortmain  notwithflunding. 

9.  7  esT  8  IVilL  3.  cap.  37.  5.  I.  Enafts,  that  it  Jhall  be 
lawful  for  the  King  to  grant  to  any  per f on  licence  to  alien  in  mort» 
tnainy  and  to  pur  chafe  and  hold  in  mortmain  any  lands  or  hcrc" 
ditaments. 

S.  2.  Lands  fo  aliened,  or  acquired  and  Ucenfed^  fhall  not  be 
Jubjed  to  forfeiture, 

10  2  ^  ^  Ann.  cap,  i  r.  5.  l.  Enafts,  that  iijlyallbe  lawm 
Jul  for  her  Majefly  by  Utters  patent  unicr  the  great  fad,  to  in^ 

,  •  corporate 
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corporate  fucb  perfons  as  her  Majeftjjhall  appoint^  to  ie  tne  h%Sj 
politick  and  corporate  ;  and  by  the  fame  or  jiny  other  Utters  patents 
to  grant  to  the  Jaid corporation  and  their  Jiicceffors  Jor  ever  all  the 
revenues  of  thejirft  fruits^  and  yearly  perpetual  tenths  of  all  di^" 
ties  J  offices^  benefices^  and  promotions fpiritual  whatfoever^  to  heap* 
plied  to  the  augmentation  of  the  maintenance  of  fucb  perfoms^  vi^ 
cars,  curates^  and  minifters  officiating  in  any  church  er  chapel  im 
England,  fValcs,  or  Berwick,  where  the  liturgy  and  rites  of  the 
church  of  England,  as  now  by  law  cftablifhed,  Jhall  be  mfedf 
with  fuch  powers,  rules,  and  reJiri6iions  as  fball  be  therein  ex^ 
preffed. 

o    2,  And  every  perfon  having  in  his  own  right  any  eflmte  er /«- 

terejt  in  pojfejjion,  reverfion,  or  contingency,    in  any  lands,  tene^ 

ments,  or  hereditaments,  or  any  property  in  any  goods  or  chatuls^ 

Jhall  have  power  by  deed  inr oiled  according  to  tbejiat.  ofo.'j  H,  8. 

for  inrolment  of  bargains  and/ales,  or  by  his  loft  will  and  tefia* 

ment  duly  executed,  to  give,  grant,  and  vejl  in  the  faid  corpora* 

tion  and  their  fuccefj.rs,  all  fich  his  ejlate,  inter  eft,  or  prepertf 

in  fucb  lands,  tenements,  and  hereditaments,  goods  and  chattels, 

for  the  augmentation  of  the  maintenance  offuch  miniftets  as  afore* 

faid,  to  be  applied  according  to  the  will  of  the  faid  benefaffer  in 

and  byfuch  deed  inr  oiled,  or  by  fucb  will  as  aforefaid  cxprejfed; 

and  in  default  offuch  appointment  inftech  manner  as  by  her  Ala* 

jeftfs  letters  patents  Jhall  be  dire  fled  as  aforefaid ;  and  fitch  c^^ 

poration Jhall  have  ability  to  pur  chafe,  take,  and  enjoy  fir  thefttr^ 

pofes  aforejaid  as  well  as  from  fuch  perfons  fo  charitably  difp^fid, 

as  from  all  other  per  Jons  willing  to  fell  or  alien  to  the  faid  corfe^ 

ration,  any  manors,  lands,  tenements,  goods,  or  chdtfeU^'^mdt* 

out  any  licence  or  writ  of  ad  quod  damnuniy  notwittjftandiwg 

thefiatute  of  mortmain  isfc, 

II.  9  Geo.  2  cap  36.  5.  I.  No  manors,  lands,  advewfems,  or 
other  hereditaments',  nor  any  money  or  other  ptrfonal  ejfaie  l»  be 
laid  out  in  lands  l^c.  Jhall  be  given  to  any  iodies  politick  oreeher* 
wife,  or  any  ways  charged  in  tfuftfor  charitable  ufef,  tenlefsfueh 
gift  {other  than  ftocks  in  the  publick  funds)  be  made  by  £ed  he- 
dented,  in  prefence  of  two  witn^ffes,  twelve  ^Undar  months  be- 
fore the  death  of  fujch  donor,  and  be  inrollat  in  Chancery  wiiifm 
fix  kfilendar  months  after  execution,  and  unlefs fuch  ftocks  be  treats- 
ferredfix  kalcndar  months  before  the  death  of  fuch  donor  ;  and  mm* 
Icfs  the  fame  be  made  to  take  effeU  in  poffejfion  ifrnnediettely  fr^'^ 
the  making,  and  be  without  power  of  revocation. 

5.  2.  Nothing  herein  relating  to  thefealing  and  delivery  of  ^ 
deed  twelve  kalcndar  months  before  the  death  of  the  grantor,  er  to 
the  transfer  of  ftock  fix  kalendar  months  before  the  death  of  the 
grantor,  ^/hall  extend  to  any  pur  chafe  for  a  full  emd  valumble 
conjidcration. 

5.  3.  /Ill  gifts  of  lands  &c»  or  of  any  charge  affe fling  fan^s^, 
or  of  any  flock  or  perfonal  eft  ate  to  be  laid  out  in  lands  Wr.  fer 
charitable  ufes,  which  ^all  be  made  in  any  other  manner,  J»^ 
be  void. 

'  5-  4-  Tcis 


5*  4.  ifkJs  aSiJhall  not  make  void  difpojitions  of  any  lands  to 
either  of  the  unlverfities^  or  the  colleges  cr  houfes  within  either  cf 
thinly  or  to  the  colleges  of  Eton^  fVtncheJier,  cr  fVeJlminJier^  for 
the  better  fupport  of  the  J cholars  upon  thof foundations ,  . 

S.  5.  Isofucb  college  or  houfe  which  fhall  hold  fo  many  advowfons    [  4^3  J 
as  are  equal  in  number  to  one  moiety  f  the  fellows^  »r  where  there 
are  no  fellows  to  one  moiety  of  the  JIudents  upon  the  foundation^ 
Jhall  be  capable  of  purchajlng  any  other  advowfons  cf  benefices  an* 
nexed  to  the  head/hips  cf  colleges  cr  houfes  not  being  computed. 
S.  6.  Nothing  in  this  a^ Jhall  extend  to  Scotland. 

(B)  /^tf/ /V  Mortmain. 

I .  T  F  a  tenant  gives  his  land  to  a  religious  houfe  to  h:ld  by  leffer 
^  fervices  of  him  than  he  holds  over  by ^  it  is  mortmain,  and 
the  lord  may  enter  by  the  ftatute  of  Magna  Char,  Br.  Aflife, 
pi.  456.  cites  23  H.  3.  and  Fitzh.  Affife  436. 

2.  In  AiEfe,  it  appcar'd  that  one  abbot  cannot  alien  to  ano* 
iher  abbot  without  hjing  their  land  by  the  ftatutes  of  mortmain, 
and  therefore  the  collujton  was  inquired  between  them  as  be- 
tween religious  and  fecular.  Br.  Mortmain,  pi.  19.  cites 
16  Aff.  I. 

3.  Que  impedit  the  plaintiff  made  title  as  hrd^  heeaufe  an  Sut  per 
abbot  was  patron  of  an  advowjon  and  prefented  fuch  a  one^  who  Shtrd, 
was  received  &c    and  after  the  abbot  by  licence  of  the  King  and  "i^J^^j  ^^^ 
the  ordinary  appropriated  the  advowfon  to  himfelf  without  licence  mejne,  'and 
of  the  lordy  by  which  he  feifed  within  the  year,  and  fo  it  belongs  '^''^''^  »nd 
to  him  to  prefent ;  and  per  Cur.  this  is  not  mortmain,  be-  ^^o7^" 
caufe  //  is  afpiritual  things  and  the  abbot  had  it  before  ;  for  be^  furckafetthi' 

fore  he  was  patron  only^  and  now  he  is  parfon  and  patron^  viz.  {""'wey* «. 
incumbent  and  patron,  and  therefore  no  mortmain;    quod  "n^'thT*^ 
nota«  Br.  Mortmain,  pL  12.  cites  21  £.  3.  5.  mayeme^j 

Contra  per 
Mombrcy  and  Wilby.    Ibid, 

4.  In  writof  cuftoms  and  fervices  the  Urd  releafed to  theab-  s.  P.    Br. 
tot  tenant  5^.  rent  in  fee ^  and  the  Court  faid  that  the  fine  was  Mortmain, 
receivable^  becaufe  it  was  not  as  a  purchafe  of  the  rent,  but  ex^  s.c.  accord- 
tinguifhment  in  the  hands  of  the  tenant^  and  fo  the  fi.ic  receiv-  ingiy,  & 
able  though  he  was  a  man  of  religion ;  and  therefore  it  feems  ^"^  ^*'' 
that  it  is  not  mortmain  ;  for  when  it  is  extinff  none  may  enter  And*Xo^ic 
into  it  I  but  no  word  of  mortmain  is  exprefled  there ;  but  fee  fays  thciiw 
New  Nat.  Br.  233.  per  Fitzh.  it  is  mortmain,  and  writ  of  ^"^T*"*  *? *^ 
ad  quod  damnum  fhall  iffue  upon  licence  f  alienation  cffucb  rent  For  M//?«i 
by  releafe,  Br.  Mortmain,  pi.  16.  cites  21  £.  3.  18.  oftheahhoth 

fo  muck  more 
in  value  per  ann,  and  the  Aatute  fays  arte  tcI  ingcnio. 

5.  An  abbot  was  impeached  in  the  Exchequer,  for  that  he 
hzd  purchafed  areleafe  of  certain  rent  of  the  King^s  tenant  wha 

WOif 
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wms  mifm  between  the  King  and  hinij  and  was  put  to  anfwer  why 
helhould  not  be  attendant  of  thcfeTerviccs  to  the  King,  and 
he  Ihould  make  fine ;  the  abbQtfald  that  be  who  isfuppofedto  re^ 
Icafe  enfeoffed  his  fredcceffur  in  frankalmoign^  and  \o  was  he  ten- 
ant to  the  King  as  before  &c     Brooke  makes  a  quaere  if  it 
iliall  be  intended  mortmain  by  the  releafe»  and  fays  it  feems 
it  fliall  not,  by  reafon  of  the  fine ;  for  by  mortmain  the  land 
is  forfeited,  and  where  the  land  is  forfeited  no  fine  is  ufed  to 
be  paid.     Br.  Mortmam,  pi  20.  cites  38  Afl.  17. 
SkroM  vicar      6.  Note,  it  appears  in  Juris  Utrum  40  E.  3    that  where  a 
mftdhiifuc'    jxizn  aliens  to  a  par  fen  and  his  fucccjp^rs  it  is  a  mortmain  ;  for 
t^uchliit-  ^^  '^  ^^^^  there,  that  it  cannot  be  witliout  licence.     Br.  Mort« 
i.aiiouihcy    main,  p!.  3.  cites  40 E.  3.  28. 

hare  it  lu 

ri^htof  ibe  church,  by  reafba  of  thcfc  words,  parfoQ  or  Ticar  and  focccflbrs;    If  it  w«s  tothik 

heirs.     Ibidi. 
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Office  was         7.  OfBce  was  found  before  A.  B.  mayor  and  efcheatorof 
found  that  4  London,  that  R.  of  E.  was   feifed  of  tenements  in  Wood- 

l«nd*wrre  ^reet  London  in  fee,  and  devifed  the  tenements  by  tcAaroent 

drvije.lto  a  to  H.  D.  in  fce  t)  pay  annually  li/.  and  t^j  find  tW3  chaplains  n 

KoniTifce  chauntfr  his  Ekul  f  r  ever  in  the  church  of  St.  Alhan^s  ia 

tdZtirs  Wood-ftreet,  ^^^  rhe/e  words,  viz.  To  find  12I.  fcr  fw^  cb^ 

fixuldfay  iainsy  and  devijed  to  the  re^or  of  the  church  there  ts,  Zd»  ayiMt 

ytufiy  U.to  fy  ffi  ij'fjfT  the  jame  chaplains  veflmentSj  calice,  candle^  'and  ther 

^^'Tf"''l^.  n  ccffaries  ftr  celebratintr the  fame^  and  died,  ^\\6  fcire  facias  fir 

teUbrate  the  m'.rtmain  ijjued  to  the  two  chaplains  as  tenants  of  the  12/. 

yfarfyjor  ]f  they  had  any  thing  to  fay  why  the  King  ought  not  to  have 

7htr'cVofSt  ^^^^^^-^«  and  the  par/on  was  warned  for  the  bs.  8</.  rent.     And 

Lr-.ardLin  ^^  was  held  by  the  bell  opinion,  becaufe  the  two  chaplains  ate 

£>:p/ifap,^  n-jt  pcrpctualy  fcil'  as  it  feems  they  are  not  incorporated,  thai 

'l^fiwZtJ^^  therefore  the  12/.   for  the  two  chaplains  is   not  mortmain; 

^f'alyhimsrt  ^y  which  Lud  faid  that  by  the  ufage  of  the  city  upon  foch 

jortkethKf  devife,  it  is  leviable  by  the  miniflers  of  the  city  at  the  fuit 

han^jtouiJ  Qf  i^ifj^  ^.^Q  jg  parfon  and  of  the  parifhioners,  and  becaidc 

/.jUrcKt  ^^  's  leviable  in  perpetuity,    therefore  it  is  mortmam  ;    by 

'wJi'f'forter,  which  Knivet  J.  awarded  that  becaufe  the  defendant  had  net 

***i'';^7  deny'd  that  the  rent  was  devifed  to  find  a  chaplain,  and  ra 
ttarucT^^nd  the  tejlament  is  comprifed  that  the  parijhismrs  and  the  parf%M  tf 

this  trattcr  the  church  may  difirainfor  the  rent  perpetually  when  it  1$  an 

confined  10  tujhich  is  viaintaintd  by  the  ufage,  which  ufage  you  hare 

taV?dju^g-  <^e'iy*d,  and  the  parfon  of  the  church  is  perpetual  tfiu/ ri 

cd  raort-  fore  amort ifcmcnt  in  lew  ;  fo  the  Court  awarded  that  the  King 

main,  by  l^gye  execution  of  this  rent,  but  in  the  one  chantry  u/as  jmt  C7m^ 

T.y^.,.^»^  prifei  di/ircfs^  and  therefore  in  this  no  mortmain.     Br.  Mart* 

cution  was      *•'.  1  m  11         *     /\         tt  *    -^ 

awarded  to    main,  pi.  21  •  citcs  40  Au.  29.  |  Dut  it  xhouid  be  20«J  * 

the  K5ng; 

^upd  mnofif  for  here  was  not  any  cofpcnUicn  v/hlch  may  tali  tie  rent  \  Br.  Mortmaiiiy  fL  *|-  cJki 

43  Air.  33. 

8.  Jndh^  tlie  fame  tefiament  6x<  8^.  a  year  was   dniii 
far   the  /ujienetnce  of  a  lamp  in  the  Jamt  churchy    which 
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,  adjudged  per  Cur.  to  be  no  mortmain ;  and  of  this  the  de-'  The  bliho 
fcndant  went  quit ;  quod  nota.      Ibid.  cannot  cm.  t 

9.  In  praecipe  quod  Tcddat  It  was  agreed,  that  if  the  ^///^/«  King's  li- 
t}  a  hi/hop  pur  chafes  and  the  lord  enters  it  is  mortmain  ;  yet  he  fence,  anj 
may  retain  agaifdl  the  villein,     Br.  Mortmain,  pi.  4.  cites  *  -(^ofjt'' 

4  E.  3.    116.  pain.  And 

it  feems 
that  the  law  is  fucb^  becaufe  there  is  a  writ  of  ad  quod  dairtnom  in  the  regifler  to  inquire  to  whoff 
'damage  the  fame  is.    F.  N.  B.  224.  (B)  ■•*  It  ihoulU  bd  41  E.  3.  16. 

V 

10.  l&ut  if  a  villetH  $fa  bijhop  pur  chafes  land  and  dies  y  and  hh 
heir  enters^  and  the  bl/hop  enters  upon  the  heir  by  reafon  of  the 
turchafe  by  his  villein,  and  the  heir  oujls  him^  and  the  bifhop 
brings  afEfe  and  recovers,  it  is  no  mortmain  ;  for  covin  cannot 
be  intended^  inafmuch  as  the  lord  permits  the  villein  who  pur- 
chafed  to  die  feifed  and  his  heir  to  enter  ;  contra  if  the  lord 
had  entered  upon  the  purchafor.  Br.  Mortmain,  pi.  32. 
cites  41  Aff.  4. 

11.  Office  was  found  before  the  Mayor  of  London,  that  Ttwasfound 
A.  B.  had  devifed  certain  land  to   his  executors  to  provide  a  fit  that  a*^B 
chaplain  in  the  church  of  B,for*evcr  to  celebrate^  which  f aid  chap*  devifed cer. 
lain  Jhould  perceive  yearly  of  the  aforefa  id  lands  6  marks  j  which  ^am/andand 
J.  S.  now  holds  ;  and  it  was  adjudged  that  this  was  not  mort-  l^iZ7fn^a 
main*     Br.  Mortmain,  pi.  23.  cites  43  AiE  27.  chaplain  in 

the  church 
Itf  C,  yearly  for  ever  to  celebrate^  and  luiWd  thai  his   executors  Jhfndd  afpoint  the  aforefaid  chap' 
Itun,  and   it  was  found   that  i\^  executors  did  nothings  but  that  j.  who  was  the  Aext  heir  entered 
and  aliened  the  land  and  rent t  and  fo  feveral  alienations,  and  nothing  Was  done,  and  now  W.  T.  is 
ieifcd  by  feoffmcntj  atid  becaufe  no  chaplain  was  found,  nor  the  executors  did  any  thingi  therefore 
no  mortmaio,  and  fo  was  the  opinion  of  the  Court.     Br.  Mortmain,  pi.  aj.  cites  43  An<27. 

a 

12.  Where  an  abbot  has  right  to  landy  but  the  entry  is  not  law-^ 

J'uly  and  Ar  enters  and  the  tenant  oufls  him  and  he  brings  affife  and 

recovers  by  falfe  verdi^^  &  quale  jus  ilTues,  which  finds  that 

the  abbot  had  right  but  cannot  enter  upon  the  pofleflion,  the  [  4^5  J 
King  Ihall  feife  \  quod  nota ;  for  thp'  he  has  right  to  the  land 
by  writ  of  right,  yet  if  there  be  covin  in  the  recovery  by  the 
aflife,  which  is  an  adion  poffeflbry,  the  King  (hall  feife,  and 
the  abbot  fhall  fue  to  the  King  by  petition  of  right,  per  Cur* 
Br.  Mortmain,  pi.  33.  cites  44  Aff.  26. 

13.  In  praecipe  quod  reddat  it  was  awarded  that  abbot  may 
vouch  and  recover  in  value  upon  true  warranty^  andjhall  have 
execution^  and  fo  not  within  the  ftatute.  Quod  Nota.  Br. 
Mortmain,  pi.  43.  cites  45  E«  3*  18,  19. 

T^.  If  a  rent^eharge  be  granted  to  an  abbot  and  his  fueceffori 
for  ioyearSf  it  is  mortmain ;  for  the  ftatute  de  rcligiofis  anno 
7  £.  !•  is  that  they  fhall  not  appropriate  lands  nor  tenements  under 
colour  of  terms  &c.  quare.  Br-  Mortmain,  pL  15.  cites 
4  H.  6.  9. 

15.  if  an  abbot  has  a  rent  out  of  my  land y  ahd  I  grant  to  him  ^•*^'.?; 
.  ihat  he  may  difirain  for  the  fame  rent  out  of  Other  land^  this  is  not  f/v^thafif 
mortmain;  for  he  has  nothing  but  the  ancient  r«at.    Bf.  an  abbot,  oc 

Mortmain,  pi.  30.  cites  9  H.    6.   9.  a  dean  and 

Vol-  XV.  Rr  16.  Ani 
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charterhave  i^,  Jnd  It  was  agreed  per  tot.  cur.  that  of  common  rig^t  a 
Vuln*  out"  ^^"  cannot  diftrain  for  rent  but  in  the  fame  land  out  of  which 
oMands"  it  iflues  ;  but  by  grant  of  the  party  himfelf  he  may  diftniin  ia 
and  the  Other  land  as  Iiere ;  and  it  was  held  that  it  is  not  m9rimaiM^ 
thHand^     '*rffli(/i  //  ii  HO  new  renty  but  the  ancient  rent.    Br.  Mortmain, 

will  grant      pl-  3O.   CltCS  9  H.  6.  9. 

by  his  deed  ^ 

that  they  and  their  facceflbn  fhatl  diflrain  for  thit  rent  in  other  bnds,  it  appears  hf  tbe  ngms 
that  he  ought  to  have  the  King's  licence  to  make  fuch  grant ;  and  a  writ  of  td  ^od  damoaa 
fhall  be  to  inqoirc  what  damage  or  prrjudlce  the  fame  fhali  be  to  the  King  or  others  &c  mad  yd 
it  Is  hard  to  pnnre  how  that  Ihall  be  taken  to  be  within  the  words  of  the  flatnte  of  mottMaa: 
beciufe  fuch  graoc  is  a  good  grant  of  a  kent  in  Tee;  tho'  there  were  not  foch  rent  before  10  die 
abbey,  or  dean  and  chapcc  r.  It  fcems  that  the  grant  made  wlthont  licence  fhaU  be  as  a  nc« 
grant  in  lav.    Tamen  Quaere. 

17.  If  an  ahhot  recovers  in  writ  of  annuity f  guale  jus  Ihall 
not  iiliie  ;  for  it  is  not  mortmain ;  becaufe  nothmg  is  charged 
but  the  perfon.  Br.Monmaini  pL  i.  cites  20  H.  6.  7.  per 
Fafion  and  Newton, 

18.  Exchange  with  a  religious  is  mortmain.  Br.  Mortmaini 
pl.  41.  cites  F.  N.  B.  223. 

19.  Lord  and  tenant ;  the  tenant  makes  afeojffment  in  foe  19  the 
vfeof  A,  B.  for  Itfe^  and  after  to  the  ujeofan  abbot  and  bis 

Juccejfors ;  this  is  not  mortmain  till  the  tenant  for  life  in  ufe 
dies,  and  he  in  remainder  takes  the  profits ;  and  fo  it  was  ad- 
judged in  C.  B.  in  the  time  of  Brudenell ;  and  apprefriatiom  of 
advowfon  without  licence  is  mortmain.    Br.  Mottmain,  pJ.  37. 
cites  M.  25  H.  8. 
Forthcfia-       20.  If  a  man  leafes  to  a  religious  perfon^ir  \OQjearsy  and 
li'nrofisan^   fif^^^  *  lOOj'^ffrj  to  100 yearSf  until  too  years  are  incurrd^  it 
ro'7  eA.is  is  mortmain.    Br   Mortmain,  pi.  39.  cites  H.  29  H.  8. 

that  none 

((ball  buy  Ice.)  Br.  Mortmain,  pL  39.  cites  19  H.  S^      ■  So  of  aleafeibr  ^00  jun  Is. 

Ibid. •  S.  P,  a  Le.  83. 

«  So  it  is  in  21.  jBtff  Brooke  makes  z  qmere^  \fz\tzk  for  lOO^nmle 
the  .original  mortmain,  and  fays,  it  fecms  that  it  is  *  not;  for  it  is  a  ufoai 

but  It  leems  -'  ^  7         ^         ^       -        r      •    '  r     9     ti_*  j 

it  (houidbe  term ;  but  99  years  is  not  mortmam ;  tons  it  very  ufual.  IdmL 

(That  it  is ; 

yor  it  is  nor  an  nfual  term,  bat  &c.)  or  to  make  itconfiflent  with  what  follows,  it  nwy  be  thai, 

viz.  (That  it  is  not;  for  it  is  a  nfual  terra.    Bat  (however)  99  years  isnoclcc-^-^ ^r 

Kca'c,  Jeafefer  f  ico  or  zco  jears  is  mortmain  for  the  length  of  time ;  for  coloar  of  a  term  lx» 
Br.  Mortmain,  pl.  ay.  cites  3  £.  4.  13,  14. 

f  S.  P.  contra  per  Warburfon  J.  Arg.  viz.  that  a  leafe  for  100  years  tt  mastmaia.  a  BinrvaL 
197.  in  cafe  of  Rowlcs  v.  Ma(bn. 

22    But  if  a  man  leafes  for  lOO  years  or  the  like,  and  rtcv- 

nants  that  he  or  his  heirs  at  the  end  of  the  lOO  years  Jball  make 

another  leajefor  lOO years  andfo  on^  it  is  not  mortmain  ;  for  it 

'  is  not  but  a  leafe  for  lOO  years^  and  the  reft  is  only  ce^enamty  but 

[  4^6  ]    otherwifc  in  the  firft  cafe ;  for  that  is  for  800  years  at  firft  lA 

effed,  and  all  by  one  and  the  fame  deed.    ibid« 

23.  A  vicaridge  may  be  endowed  ^vitliout  confent  of  the  King^ 
and  it  is  not  mortmain;  per  Jones  J.  Falm.  427.  Fafch. 
2  Cur.  B.  R.  in  cafe  of  Cope  v.  Bedford. 

(B.  2)  What 


(B.  z)    What  is.    By  Epppel. 

t.^^OTE,  it  was  agreed  ai?uendo  in  ccflavit,  that  if  the  //-  So4ifa  rent^ 

^^  nant  in  ceffhvit  hj  a  bifi&p  comes  and  ctnfejjes  the  tenure  J^^'Jf.""" 
and  tenders  the  arrears  as  the  dethandant  counted^  where  in  ^ruth  ^'£l^,^ ^ 
the  land  is  held  of  another  man,  htjhall  gain  the  feignitry  upon  an  abbot, 
the  tenant  by  conclujion,  which  \^  forfeited  to  the  King  by  mortmain.  ^'>»^» 
Bn  Mortmain,  pi.  9.  tites  50  £.  3»  22. 23, 

(B.  3)     What  ist    By  Covin. 

l.n^ti^Kingpurchafed  10  acres  of  land  held  cf  the  bijhop  o/^ThUwasoa 
^    W.  of  M.  the  bijhofs  tenant^  and  this  Ytzsfor  a  habitat  brought  by 
tloH  for  the  Friars  Carmelites  (they  having  ilo  place  to  inhabit  the  bUhop, 
in)  and  becaufe  M.  could  not  grant  the  faid  land  by  reafon  of  *nd  partof 
the  ftatutc  of  mortmain,  the  faid  M.  and  the  friars  (to  toll  the  mcm^was, 
ieigniory  of  the  biihop,  which  ftood  in  their  way>  and  fo  evade  that  the  ' 
the^atute  of  mortmain)  granted  the  10  acres  to  the  King,  hii  '»"!*  ^  ^«^- 
hcirs  and  fucceffors,   by  which  the  feigniory  of  the  bifhop  htldsof  th« 
would  be  extind,  witn  intent  that  the  King  fhould  grant  it  King.  17 
over  to  the  friars,  which  he  did  accordingly;  and  becaufe  this  ^*  3-59« 
tvas  by  covin  before,  and  to  toll  the  bifhop  of  his  feigniory,  piizh.  tft."^ 
it  was  adjudged  that  the  charter  be  repealed,  and  that  the  friars  Petition,  pi. 
te  diftrained  to  deliver  up  the  charter  to  becancelled.  11  Rep.  n.— — — 
^3.  b.  74.  a.  Pafch.  13  Jac.  B,  R  in  Magdalen  College's  cak,  ^^tc^^^ 

cites  17  E.  3*  j;9.  b.  to  be  a  work 

of  pifcty  and 
charity  to  provide  an  habitation-  for  them  who  had  none  before>  and  were  of  profeffion  of  reli- 
gion, yet  it  was  obferved,  that  it  was  contrary  to  the  rule  of  kori  facias  malum  ut  indefiat  boma»^ 
jind  alio  that  this  charter  was  adjadge<ii  to  be  repteiled  b^  thi  common  lofo*.     1 1  Rep.  ^4.  a* 

1.  In  aJlife  againft  the  bijhop  of  E.  the  feifin  and  the  difleifia 
was  foundy  and  that  jilice  purchafed  the  land  in  fee  ^  and  took  ta 
Baron  y.  whov>aS  villein  of  the  btjhop^  and  had  ij/ue  jii  and  died ^ 
SLTxdjf,  entered^  and  had  iffiii  B.  and  died,  and  B,  entered^  and 
badijfue  C  and  died,  and  5.  entered^  upon  whom  the  bijhop  enter* 
^d'as  in  the  land  of  hii  villein^  viz,  upon  the  third  defcent ;  and 
by  fome,  becaufe  it  has  continued  by  three  defcents,  and  was 
purchafed  by  a  frank-feme,  and  Hot  by  the  villein ;  this  is  na 
collufion^  but  the  entry  of  the  bifhop  good,  and  the  lord  cannot 
enter  for  the  mortmain;  qucre;  for  adjornatur.  Br.  Mort-  . 
main,  pi.  C,  cites  41  £•  3*  2i.— *-But  41  AlT.  4.  Judgment^ 
was  given  for  the  Bifhop,  Ibid. 

(B.  4)  Prohibited.    IH  what  Ca/eS.    To  whom. 

t* ^XTta emptor es  terrarumUc.  18 £•  l  cap^^.  enafts  that  by  A  di^penfa- 
-V  ^Kjhefales  orpurchafes  of  lands  or  tenemenU,  or  any  parcel  ^^F"^  *^'[^J^ 

R  r  a  'f  may  be 


4U  t  ^ottmaitf  ^ 

vaaeby  the  of  them  [within  thefaidjlatutilfuch  lands  or  tenements  Jhall  in  n9 
[  487  ]     wife  come  into  mortmain^  either  in  part  or  in  wboh^  neither  by  p^ 
King  and      Hcy  or  by  craft  contrary  to  thefiatute  [7  JB.  i .  ]  thereupon  of  late* 

aiUthelo:iis  .  ^  ^ 

immediate  and  mediate.  And  the  licence  oF  the  lords  immediate  and  mediate  in  this  ctfe  flitfl 
4mtre  to  two  intents,  viz.  To  a  diffenfatitn  h^h  tf  tke^Atute  tf  fMa  emf^arts  tttmum^  and  of  the 
Itatutes  of  mortmain,  bccaufe  their  deeds  Ibali  be  taken  mod  ftrongly  againft  themfelTes.  Bat  < 
is  a  fafe  and  good  ['ollcy  in  rhe  King^s  licence  to  ha«e  a  non  ohfiante  alk  of  the  jlahtiti  of  wmrtmmt, 
and  not  only  a  non  obftante  of  the  flatnte  of  qoia  emptores  tenarum*    Co.  LJtt.  9$*  b.  99.  a. 

Otherwife  2.  He  who  aliens  in  Mortmain  ought  to  leave  fufficient  in  bis 
"  "  *  to^he  ^^'^^^  '^  P^fi  ^«  juries    Br.  Ad  quod  Damnum,  pi-  1 .  cites 

country.  F.   F.  N.  B.  221, 

N.a2ii.(B). 

And  in  the       J.  So  where  a  prieft  or  feme  aliens  in  mortmain*     Ibid« 

Vrit  of  ad 

quod  damnum  ih^U  be  this  claufe.  viz.  £t  quod  iidem  Uc.  in  affifis,  jnratis  Sc  aliis  rec 
bus  quibufcunque  poni  (xiiiint.  By  which  it  appears,  that  they  ought  to  hare  fofficicDt 
iidcs  Id  descend  to  their  heirs,     h,  N.  B«  222.  (B), 

4.  A  fne  of  lands  to  be  amof tis'd  to  St.  John's  college  ia 
Oxen  by  Sir  Thomas  White  was  refuted  to  be  ingroffid^  pr§ 
defeliu  brevis  inde  direH^  Judiciaris  de  nanco  to  pafs  fuch  fine. 

D.  188.  pi.  9.  Mich.  2  &  3  Eiiz. cites  likewife   Cardinal 

fVolfefs  cafe,  as  to  Chrift-Church  college's  and  alfo  Queens 
college's  cafe  in  Cambridge,  where  fuch  a  fine  was  rejeded  for 
the  lame  reafon. 

(C)     Forfeiture ;  and  to  whom. 

1   T7ITHERE  a  rent-charge  is  granted  in  mortmain,  Ae 

^^    King  Ihall  have  it,  but  no  other  Lord  ;  for  there 

is  no  tenure  of  it ;  and  fo  fee  that  the  King  fhall  have  it,  and 

yet  the  ftatute  fays,    that  the  chief  lord  ihall  immediately 

enter.     Br.  Mortmain,  pL  12-  cites  21  £•  3.  5. 

2.  In  afiife,  if  tenant  in  tail  aliens  in  mortmain^  and  dies,  his 
heir  fhall  not  be  barred;  cjuod  nota,  per  Gafcoine  ;  for  the  fla- 
tute  of  Weft.  2.  de  donis  conditionalibus,  is  after  the  fiatate 
of  mortmain;  for  the  ftatute  of  mortmain  is  anno  7  E.  1^ 
and  the  ftatute  of  Weft.  2.  de  donis  &c.  is  anno  13  £•  1^ 
Br.  Mortmain,  pi.  lO.  cites  8  H.  4.  9* 

(C  2.)    Entry  for  Forfeiture.  In  what  Cafis. 

I .  T  N  Aflifc,  where  the  King  licenced  the  priorefs  of  KiT- 

•■•  boroQ  to  purchafe  land  to  her  fucceffors  notwithfiending 

the  ftatute  of  mortmain;  there,  \S  fhe purcbafes  land  which  ihe 

holds  ofiwoy  where  feveral  mefnc  lordi  are  mejne  between  the  tenami 

and  the  Kingy  and  the  Inds  ntgUS  their  title  ofentryp  yet  the 

6  Smg 


Ing  by  this  hzs  no  new  title  to  enter,  bat  is  excluded  by  his 
licence  ;  quod  nota.    Br.  martmain»  pi.  2a.  cites  43  AiT   19. 

2.  In  quare  impedit,  per  Norton,  if  tenant^  who  has  no  right  ^^^/lienct 
in  the  land,  b^t  licence  of  the  Kinz  and  chief  lord  jrives  the  land  to  *'  :°^1?!1* 
mortmain  J  if  the  abbot  gets  a  releajeor  conprmatton  from  him  who  that  if  ^Z- 
has  rights  the  King  cannot  enter ;  for  this  releafc  is  extinguijh^  fi'f^  g'^"* 
ment  of  right,  and  the  abbot  is  in  by  the  firji  feoffor.     Br.  Mort-  '^Jf^^J^i 
main,  pi.  fS.  cites  11  H'.  4.  88.  the  King, 

and  ihf  chief 
lordy  aD<l  the  dij/eifie  reUafa  to  tht  ahbot  all  his  right^  the  chief  lorU  or  the  Kin;  cannor  enter;  for 

iWisAcxi  Wit  ewntervail  entry  and  feoffment.  Ibid. ^S.  P.   For  the  tenant  is  in  by  the    firft  feofi'cr 

byliccnq;;  for  releafc  to  him  who  is  in  by  title  goes  by  extinguilhment  of  right.  Br.  r  .00  -1 
Mortmain,  pi.  38.  cites  S.  C— — 5»/ wArr*  the  abbot  is  diffeifed^  and  the  King  or  chief  ^-^  J 
iordreleafes  or  confirms  to  him,  and  after  the  diffeifee  releafes  to  the  abbot  all  his  right ^  it  feems  tht 
King  or  chief  lord  may  enter;  Sox  this  countervails  entry  and  feoffment ^  tftt/then  it  is  a  new  mort* 
main  I  quKre  iade.    Br.  Mortmain,  pi.  i3.  cites  St  C. 

3.  If  he  in  remainder  aliens  in  mortmain  the  lord  may    •So  are  all 
enter;   per  Littleton.     Br.   prerogative,   pi.  25.  cites   15*  buth*fhl7id 

H.  4    1 1  •  be  r  5  E.  4. 

and  this 
point  is  there  ai  fol.  13.  i^ 

4.  No  charier  of  the  King  will  bar  the  entry  of  the  next  im- 
mediate lord  which  is  given  by  the  ilatute  for  an  alienation  in 
mortmain  to  a  corporation  ;  and  this  feems  always  to  have 
been  agreed,  becaufe  it  is  a  fettled  rule,  that  the  King  can-' 
not  prejudice  the  intereft  of  the  party.  2  Hawk.  PI.  C.  390. 
cap.  37.  S.  29. 

(C.  i)    Entry  for  Forfeiture,  at  what  Twie.      sec  (a  o 

^  *''  ^  ,  .  pi.  2.  and i^ 

'  the  notes 

I*  A  Seigniory  is  granted  to  a  man    in  tail,  the  remainder  to  B.  there. 

'^^  in  tail ;  the  tenant  aliens  in  Mortmain^  the  frji  tenant  in  ^^  ^  .^^ 

tail  does  not  enter  within  the  year^  by  which  the  next  lord  enters  \  a^j  Do^cf 

the  tenant  in  tail  dies  without  ijfue  ;  he  in  remainder  enters  within  ace-  pi.  18. 

the  half  year ;  the  lord  re-oujls  kim^  and  he  brings  aflife  and  is  "*^»^-  ^ 

barred,  becaufe  the  tenant  in  tail  and  he  in  remainder  had 

only  one  feigniory,  and  are  but  one  lord^  and  both  fhall  have 

hut  one  year  by  the  ftatute,  and  therefore  the  laches  of  the 

tenant  ni  tail  fhall  prejudice  him  in  remainder;  and  the  law. 

feems  to  be  the  fame  of  the  iffuc  in  tail.    Br.  Mortmain, 

ph  17.  cites  39  E.  3.  38. 

2.  If  there  be  tenant  for  life  remainder  over  of  a  feigniory,  g.  p.  Br.' 
and  the  tenant  of  the  land  aliens  \Ti  mortmain,  they  both  fhall  EntreCong:. 
have  but  one  entry,  viz,  but  one  year  and  day  to  enter      Br.  ?'•  i7-  curs 

•r\  C  1      Z^         •{  T-  50E.  3.  21. 

Done  &c.  pi.  6,  cites  40  E   3.  9.  and  Br. 

Moitmaln,  pi.  8.  cites  50  E.  3.  zi.  22.  For  ihey  are  but  one  and  ihc  fame  eftate;    quod  not* 
arguendo. 

3.  Dtfcentwithin  a  year  after  alienation  in  mortmain  docs  not  ^^1^'^^"^*^ 
lake  away  the  entry  within  the  year  ;  for  it  is  but  title  of  entry  ^^^^^s.'c!^ 

R  r3  *^^  aiiJiSE.  3, 


4^8  ^omiaift* 

» 

T2X.— s.  P.  and  n»t  right  of  entry ;  for  upon  right  of  entry  he  may  have 
Br.  Mort-    aftion.    JBr.  Entre  Cong.  pi.  13.  cites  47  E.  3.  11. 

'naloy  pi.  6* 

cites  47  £.  3.  lOy  II.  but  eontra  tf  km  who  \tu  if  right  tf  entry  tod  may  htre  aAioa.^— 
wher(f  a  man  ql'ttm  an  tuhowjwi  in  wtvimain^  and  the  miimM  frtfeatt  Sverfe  time*,  yet  the  Kiaf  m 
other  ^  next  lord  may  prefent  at  the  next  avoidance  if  it  be  ^Uhin  tktyev  ;  becaofe  tkere  is  m»  ri^ 
to  have  wf  it  of  r^hr,  hut  only  a  title  wiickwiay  fe  taken  any  time  vfitkim  tkeycari  qood  oota.     Ibid. 
*  §.  P.  the'  the  church  be  full  by  fix  months  before  his  qnsre  impedit  brooghty  lb  that  be 
brings  it  vithin  the  year;  quod  Dota.    Br.  Monmaia^  pK  xj.  ckci  tx   B.  3*  »y.  .  Bf« 

Quacjn;  Impedlt^  pi.  70.  cites  S.C. 

4.  Where  a  leafe  is  mtAtforlife^  the  remainder  0ti/r  infa^ 
there  if  £^  /»  remcfinder  aliens  in  mortmain^  the  lord  fhall  luve 
a  year  to  enter ;  but  it  feems  that  he  cannot  enter  till  after  tbt 
(leath  of  the  tenant  for  Itfe^  hut  be  may  claim  it  iff  ore  as  it  ieemSf 
fr.  Mortmain,  pi.  14.  cites  15  £•  4.  13. 

5.  The  year  to  enter  for  mortmain  fhall  be  acc9untcd  the 
next  day  after  the  alienation,  and  where  the  King  dies  ono 
day,  and  another  King  is  made  the  fame  d|iy,  this  day  Ihal) 
be  the  day  of  the  old  King ;  quod  quaere  ;  for  otherwife  it  is 
coniputea  i  E.  6.  and  if  he  miftake  his  day  this  Ihall  be  at 
his  peril  in  mortmain  ;  but  it  was  faid  that  it  was  not  greatly 
argued  by  the  Covirt  nor  adjudged.    Br.  Jours,  pi.  49  cites  7 

H.  7.5. 

6.  Lord  and  tenant ^  the  tenant  leafes  for  life  to  J.  S.  the  r*- 
mainder  to  an  abbot  and  hisfucceffor^  the  lord  need  not  make  claim 
till  the  tenant  for  life  be  dead  \  for  if  he  will  wave  the  rimatM'* 
der,  it  is  hot  mortmain.  Br.  MortmfU(iy  pi.  37.  cites  Midi* 
25  H,  8,  "^ 

1 489  3    (D)  Licences  to  alien  in  Mortmain,  granted  Iww^ 

and  to  tf^hom. 

l./^HARTER  of  pardon  of  mortmain,  qr  the   iicence  ef 
^^  mortmain^  ought  to  accord  in  quantity  ofland^  vill  or  valmc\ 
for  if  variance  be,  and  it  be  prefcnted  for  the  King,  the 
King's  ferjeant  ihall  maintain  the  prefentmenty  and  the  King  ' 
fhall.  have  a  new  fine,  if  it  varies  in  quantity  and  inTahie; 
quod  nota.  .  Br^  Variance,  pi.  95,  cites  zz  Afll  26. 

2.  1  he  King  and  iiU  tjie  piffne  lords  m^  licence  tb^  ttnamt  t§ 
give  infrakajmoigtiy  and  rcfcrve  a  tenure  ^t  this  day  ;  for  the 
Jiatute  of  quia  emptores  &c.  was  made  only  in  advantf^ge  pfhrds^ 
and  therefore  they  maydifpenfe  with  it;  per  FHzh.  J^^rf. 
Br.  Licences,  pL  ai.  citep  49  E.  3   27. 

3.  If  th^  King  granfs  to  a  corporation  tq  purcbafe  latul  dio 
fiatute  of  mortmain  notwithflanding,  this  is  ^od  againfi  tfao 
King,  tho'  th^r?  ar^  fever^l  mcfne?  between  the  tenant  and  diC 
King.     Br.  Patents,  pi.  40,  cites  43  AIT.  19. 

4.  The  /Cing  and  the  mefnf  lord^  may  give  licence  H  the  te^ 
nant  to  alien  in  mortmain  i  for  the  ^atute  was  madi  iu  adoam^ 
tage  ttfhhi  Urds^  and  they  may  difpenfe  with  it,     Br,  Moxt* 

nwm,  pi,  40.  rites  F.  N,  B,  211.  per  Fittb.  J, 

Jf.Thf 


5.  The  nfage  at  this  day  is  to  hzvcclaufe  in  his  licence, 
when  he  aliens  in  mortmain,  that  he  may  alien  without  fuin^ 
any  writ  of  ad  quod  damnum,  viz.  without  any  writ  of  ad  quod 
damnum  or  any  other  writs  or  mandates  thereupon  to  be  had^ 
madey  or  profecuted  i^c.     Br.  Ad  quod  Damnum,  pi.  i.  cites 

F.  N.  B.  222*  F  N  B 

6.  j^nd  one  and  the  fame  writ  of  ad.quod  dzmnumfhallferve  ^ '    '.^^^ 
for feveral  purchafes*     Ibid.     ,  S.  P. 

7.  And  licence  of  one  King  Jhall  ferve  to  alien  in  the  time  of  Br.  Liccn- 
another  King  for  mortmain.     Ibid.  "s,  pi.  21- 

^  cites  S.C.— 

F.  N.  B.  223.  (G)  S.  P.        Co.  Lict.  52.  b,  at  the  end.— Wats.  Comp.  Incumb.  8vo.  69^. 
cap.  38* 

8.  There  needeth  not  any  non^oh/lante  by  the  King  of  the 
^aitutes  of  mortmain ;  for  the  King  (hall  not  be  intended  to  be 

mifconufant  of  the  law ;  and  when  he  licenfed  expreffly  to  alien 
to  an  abbot  &c.  which  is  in  mortmain,  he  needs  not  make  any 
iion«-obftante  of  the  ftatute  of  mortmain ;  for  it  is  apparent  to 
be  granted  in  mortmain,  and  the  King  is  the  head  of  the  law, 
and  therefore  prsfumitur  Rex  habere  omnia  juria  in  fcrinio 
peAoris  fui  for  the  maintenance  of  his  grant  to  be  good  ac- 
cording to  the  law.    Co.  Litt.  99.  a. 

(D.  a)  Licence,  or  Ad  quod  Damnum.    Necejfar/ 

in  what  Cafes. 

!•  TF  a  Man  fue  to  the  King  for  a  licence  to  give  an  advow- 
-'*  fon  to  two  chaplains,  and  to  their  fuccellbrs  to  hold 
to  tlieir  proper  ufe,  and  that  they  may  hold  the  fame  to 
them  and  their  fucceffors  appropriate  for  ever  to  fay  divine  • 
fervice  &c.  he  (hall  have  a  writ  of  ad  quod  damnum  to  inquire 
what  damage  Jiich  grant  would  be  to  the  King  or  others^  and  that 
writ  appeareth  in  the  rcgifter.     F.  N,  B.  223.  (c) 

a.The  writ  of  ad  quod  damnum  lieth  where  a  man  will  give  lands  f 
or  tenements  in  mortmain^  as  to  a  religious  houfe,  or  to  a  body 
politic  in  fee-fimple,  then  he  ought  for  to  have  the  King^s  li* 
cence^  and  tlie  licence  of  the  chief  lords  to  make  fuch  gift  or 
grant,  and  before  fuch  licence  he  granted ;  and  the  courfe  is  [  49^  J 
to  fue  unto  the  King  to  have  a  licence  to  fue  that  writ  out  of 
the  chancery  direded  unto  the  efcheator  to  inquire  what  da- 
mage it  would  be  to  the  King,  or  unto  other  perfons,  if  the 
King  do  grant  fuch  licence,  and  upon  the  return  of  that  writ 
certified  in  the  chancery,  the  King  ought  to  give  leave  that 
he  may  alien  or  give  in  mortmain ;  and  that  inquiftion  ought 
to  be  certified  into  the  chancery  under  thefeals  of  efcheator  and 
of  the  jurors^  by  whom  the  inquifition  was  found.  F.  N.  B. 
221.  (o) 

Rr4  3.    If 


49^  ^ottnuittt# 

« 

3.  If  the  King:  will  give  licence  to  one  tt  grant  a  rent  unto 

an  abbot  and  his  i'ucccflbrs,  yet  he  ought  for  to  fue  forth  a  writ 

of  ad  quod  damnum,  if  he  have  not  thefe  words  in  the  patent, 

viz.  aiid  this  without  any  writ  of  ad  qood   damnum  &c« 

F.  N.B  223.  (B) 

S.p.forn€l.      4.  And  if  a  man  will  exchange  lands^  tenements^  or  renti 

thcranab-   with  ^Lnoxhtv  abboty  or  body  ccrporatey  upon  the  licence  granted 

mhc^rrwiio  ^^  ought  to  fuc  forth  a  writ  of  ad  quod  damnum.     F.  N.  B* 

ha/cadvow-    223.  (£) 

Ton  can  ap- 

prjpriatc  it  to  tlicmfelves,  nor  to  o'.bcrs  w'.thcut  licence.    Br.  Liccnccsy  pL  S3,  cites  F*  K.  ft 

»23 .— So^  if  i.  be  10  exchange  lands  Jar  rent,     F.  N.  B.  214.  (D) 

Botif  here-  5»  If  an  abbot  holdcth  of  another  man  by  a  certain  rent-fervice^ 
iMtrs  the  the  lord  cannot  releafe  unto  the  abbot  that  rent  without  the 
t^'hfmSr^  King's  licence ;  and  if  he  do,  it  is  mortmain  and  the  King 
ikfjen^ieei,   fliall  havc  the  rent.  F.  N.  B.  223.  (1) 

^  if  ht  rv- 

Icafcs  t'j  hcU  of  him  in  franlaJmcigKe,  it  is  net  mortmaia.     K  N.  B.  223.  (T)  in  tbe  notes  tWvt 

(a)  citci  10  li.  3.  5.  21   E.  3.  18.  Qo«re,    10  E.  3.  Morim.  17.     f  Bfo.  Morrm.  31. Tvt 

t>ie  former  fcrvict^  are  eitin^V,  and  noihtng  is  nrfcnred  but  th^t  he  holds  of  him  an<l  fo  be  did  be* 

fore.    Co.  lii.L  99.  a. And  this  it  fceas  Y^iihoui  other  licence.    WaU.  Comp.  Iscxmb.Svk 

^95.  cap.  38. 

6.  And  if  a  man  do  purchafe  a  licence  to /bun J  a  htufe  uiith 
lands y  or  to  make  a  prebendary ^  and  to  give  lands  to  tbefanu  &c. 
he  ought  to  have  a  writ  of  ad  quod  damnum  upon  the  fame. 

.  F.  N.B.  224.  (E) 

7.  If  a  man  devifes  lands  or  rents  fo  bis  executors  and  to  their 
heirs,  to  difpofe  according  to  his  will,  and  after  he  makes  his 
will,  that  they  give  the  fame  in  morttnain\  they  ought  to 
have  the  King's  licence,  and  a  writ  of  ad  quod  damnum  upon 
the  fame  as  appears  by  the  regiftcr.     F- N.  B.  224.   (F) 

And  if  the  8.  If  a  rmn  \s\\\  grjc  lands  unto  the  Kin^  in  fee ,  unto  the 
Undfah!^  /w/^«^  that  the  King  Jhall  give  them  to  a  religious  heuji^  yet  a 
M};.orinuiiMf  Writ  of  ad  quod  damnum  fhall  be  dire£led  to  the  elcbeator  to 
flwrfafter-  inquire  what  damage  that  Ihall  be  to  the  King,  orothen,  if 
J^"  M^i!      ^'^^  King  fhould  accept  thereof,  and  give  the  fame  to  the  rcli- 

ar,7infothe     glOUS  houfc.       F.  N.  B.   226.     (A) 

fhiit  ice,  in 

fee,  yet  a  writ  of  ad  quod  damnum  fhall  be  awarded,  to  inquire  to  whoie  damafe  it  ibaS  be  Sx. 

F.  N.  B.  226.  (B^,-*-^And  fo  if  an  abbot  purchafeth  lands    wiibnut  licence,    aD4  afterwafda  tte 

Kine  ^iU  fan>.n  h".m  for  rhe  purchAfe,  and  grant  that  he  may  recain  and  keep  ilic  lands,  yet  «S  , 

ad  4uoci  damnum  Ihall  iffue  to  iin^uire  ^'c.    F.  N.  B.  226,  ^B> 


(D.  3)  Writ  of  Ad  quod  Damnum^     Jlowtbt 

IVritJkall  be. 


**^  \.  TN  the  writ  of  ad  quod  damnum,  thefubftance  nftbe  licence 
l^y       •*■  to  alien  ja  mortmain  ought  to  be  ex^rcffed.    Ft  N.  B» 


|t  sppeaneih 

bv  the  Icve 

raJ  formi  of 

^riuofad      223.    {\J) 

q'jod  d.^m- 

pum  v\  hxch  |rp  1^  th^  f^giflcr.  tha;  the  ^rit  wii»t  to  ht  nude  according  tf  t^  lettfn  f^senr  tf 


fecanfe  it  oog^t  to  rebeirie  die  e£feft  of  the  letters  patent  therein;  and  therefore  the  forms  of  th« 
writ  of  ad  quod  damnum  do  rary  as  the  letters  patent  themielres  do  rary.    F.  N.  B.  ii^  (C) 

2.  In  thtf  writ  of  ad  quod  damnum  for  exchange  of  lands, 
both  the  lanJs  which  arc  given  and  the  lands  which  are 
taken  in  exchange  ought  to  be  mentioned^     F.  N,  B.  223.  (E) 

(E)  Pleadings.  [  491  ] 

I.  T^HE  plaintijf  in  replevin  Jhall  not  he  fuffered  to  dif claim 
^    againjl  abbots  or  other  leligious,  nor  againft  their  bai- 
liff, by  reafon  of  mortmain  y  per  Afeougli  J.  quod  non  contra-, 
dicitur.     JBr.  mortmain,  pi.  2.  cites  28  H.  6.  lO. 

2.  If  a  man  pleads  entry  for  alienation  in  mortmain,  he  '^^^^i^ 
ought  to  Jhew  that  he  entered  within  the  year.  Br/  Pleadings,  ^,^J^^** 
pK  69.  cites  3  H.  7.  2.  jkattbe 

^ram  certtunly,  fo  that  it  may  appear  if  he  entered  within  the  year  after  'the  alienation  accondiog 
to  the  (latute.  Br.  Mortmain,  pi.  26,  cites  7  H.  7.  5.—^ Br.  Jours.  pL  49.  cites  S.  C^— -Btw 
Pleadings,  pL  80.  cites  S«  C. 

{See    more  of    Mortmain  in  General  at  eT^atitaBle  tBfe0»  and 

other  proper  Tides.]  \ 


^— ^ 


^ottuart*  •so.ej.m 

iaid,  that 
the  King 
^^^^^^^^^^  hath  a  mor- 

tuary tf//fr 
the  deceafe  vf 
every  arch" 


(A)  Mortuary.    The  efficunt  Caufe.  ^{^^ 


tma 
it  isytbat 


f  i.tnpHlS  is  due  de  jure  to  the  parfon  in  recompence  of  bis  ifterthcK 

perfonal  tithes  and  offerings  not  duly  paid  in  the  life  of  the  deceafet 
•wner.    Linwood  fo.  12.  Conftitutiones  Simonis  Langbam  ^^5^^^. 
cap.  de  Confuctudine. ]  J-f,  Se 

records')  I.  Opttmum  equum  five  pklfridam  ipfins  epifcopi  cum  fella  &  fpeno.  2.  Unam  chUmv* 
d^m  iive  clocam  cum  capetla.  3.  Unum  ciphum  cum  coopertorio.  4.  0num  pelrem  cam  Jara- 
torio  five  aquar*.  5.  Unum  annulum  aureum.  6.  Necnon  mutam  canum^  quae  (faith  the  record) 
^d  dominum  regemratione  praerogatiw  fuc  fpe^ant,  &  pertiaent.  And  there  is  a  fpecial  writ 
that  iifucth  out  of  the  Exchequer  after  the  deceafe  of  the  biihop  for  anfwering  of  the  fame  •  and 
in  the  records  this  is  called,  Multa  Epifcopi)  or  Multura  Epifcopi,  derived  a  mulAa,  for  chat  it  was 
a  fine>  or  final  fatisfaction  given  to  the  King,  that  they  might  have  power  to  make  their  laft 
iriUs  and  tcllamcntSy  and  to  have  the  probate  of  other  mens  teftaments,  and  the  granting  of  ad« 
mi nifl rations;  fo  as  this  duty  which  the  King  hath  after  the  death  of  archbifhops  and  bifhops* 
is  not  any  mortuary^  2  Inft.  491.— Morruarium  hath  been  fometimes  ufed  in  a  civil  as  well 
ere leiiafi teal  fenfe,  beirg  payable  to  the  lord  of  the  fee ;  debentur  domino  manerii  de  Wrech« 
irike  oominibus  hcriotti  &  monuarii  dux  vaccx  pret.  12  fol.  Jac.  Mw.  Pict.  VerlK>  Mortuariuqi 
^ttei  Fafocbf  Ami^.  ^70. 

.      t  Spclm. 


49'  f^omaxt* 

f  Spelm*  GloiT.  verbo  Mortuarivm.— *-Lord  Coke  faySf  it  it  a  gtfi  Uftfy  m  mm  u  hk  iaA 

for  recoffipcace  Ice.    a  laft.  49 1 . 

t^'m^'  a,  Mr  Selden  tells  U89  tbMtibe  ufage  anciently  W2M  t0  hring 
ar'yickci""  ^*^  mortuary  along  wi/i  /A*  ccr^j  when  it  came  to  be  buried, 
S.d  and  to  offer  it  to  Uie  church  as  a  fatisfaAion  for  the  fu^pofed 

negligence  and  omii&on  the  defunft  had  been  guilty  of  in  not 
paying  his  perfonal  tythes,  and  from  thence  it  was  called  a 
corfe-prefept.  Wats.  Comp.  Incumb.  8vo.  1053.  ^P-  53- 
cites  Scldcn  Hift.  of  Tythes  287. 

(A.  2)  Statutes. 

there  IS  no  I  •  13  Jf^/.p'NACTS  that  a  prohibition  Jhall  not  liefwr  mrtm* 
■wn"«y  1 .  St.  4.*^  aries  in  places  where  mortuaries  ufed  to  le  paid. 

hatwifylfy 

«ay?«N^ "whick  it  pfoiMby  dto  IVordS  of  tbit  aft/ns.  UU  ttortvariam  din  coBhent.  %  Iiift.49i.  [ 

■ 

[  402  ]  2.  21  H.  8.r^  6.  S.  2.  Enafts  that  nofpiritual  perfon^  bis 
Wad.  hailiffor  UJfee^  Jnall  take  or  demand  more  for  a  mortuary  than  as 
comU  8^0^  M  hereafter  exprejfedy  nor  Jhall  convent  any  perfon  before  any  «- 
1040  cap.  clejiaflicaljud^efor  the  recovery  of  more  for  the  fame  than  is  oere^ 
53;  J*yH  after  declared^  in  pain  to  forfeit  fo  much  as  he  takes  or  demands 
«u  made  to  ^^^^9  and  Hkewije  405.  to  the  party  grieved^  to  be  recovered  by 
theprejtt-     n^ion  of  debt,  whtreinno  effoign  iSc.  Jhall  be  allowed^ 

dkcy  rather 

than  to  the  adfantage  of  the  churchy  and  at  a  time  when  dlven  other  lawa  were  oMde  Cor  k&ft- 
ing  the  power  and  intereft  of  the  clergy  to  the  great  abatement  of  that  rcvere&ce  which  people 
had  to  the  clergy  and  cenfores  of  the  churcb^-To  the  prejadice  rather  than  the  benefit  of  the 
clergy.  Jhid.  X050.  cap.  53.— —Before  this  ftatnte  was  made,  if  a  doabt  arofe  whether  thoc 
was  a  cnflom  in  a  place  to  ha^e  fuch  things  for  a  mortuary^  this  was  merely  triabk  in  the  Spsi- 
tnal  Courts  by  the  ftatute  of  artieuU  cJtri,  which  {ays  that  wktre  a  fiat  is  for  a  manumry^  /■■»' 
tionjkallnot  he  gtnMed,  Watf.  Comp.  Incomb.  Sto.  1050— —This  aft  does  noc  take  away  the 
jurifdidion  of  the  Spiritoal  Conrt>  oniefs  it  be  itiggefted  that  the  mortoaxy  wu  of  Ids  vabc 
S.  Keb.  867.  Wood  ▼.  Jefferies. 

A  prohibition  was  moved  for,  becanfe  a  wlcax/mid  in  the  Spiritual  Comrtfir  «  wrftiaijr  opoa  a 
piggfflioK  that  it  was  not  date  to  the  vicar  but  to  the  imfropriator,  and  that  this  natote  of  H.  8.  tskcs 
away  all  mortuaries  anlefs  where  caftom  allows  them,  becaufe  ctifbom  ihall  he  tried  by  the  cob- 
mon  law  and  not  in  the  Spiritoal  Coort  $  but  the  Court  would  not  grant  prohibttioo  ;  for  they 
faid,  that  Xht  Spiritual  Court  Jkall  hold  plea  of  mortuaries  not^ith/latuliag  Ihis  Jiatute;  becaufe  the 
fiatuteonly  takes  away  fuch  as  were  due  by  cufiomj  and  here  it  is  admitted  that  it  Tv«t  due  if 
ai/lomf  hut  differ  as  to  tkeperfin  to  whom  it /tall  he  paid,    Sid.  263.  Trin.  17  Car.  a.  B.  R.  Muke 

▼.  Gilbert. A  prohibition  was  mored  for  on  denied  of  any  cuhm  for  a  mertuary  and  /ig^** 

that  fuch  plea  was  refufedi  and  it  was  granted  nifi.  a  KA,  035.  Mich.  23  Can  2.  B.  R.— ^ 
But  it  being  afterwanis  infixed  that  the  fettling  the  fum  of  money  to  be  paid  for  a  moitsaiy  bf 
this  fiatuTe  does  not  take  away  the  jurifdiftion  of  the  Spiritual  Court,  the  fame  was  agiccd  n^ 
per  Cur.  unlefs  it  hcfuggefled  that  the  mortuary  was  of  left  value t  and  the  plea  difallo>wed.     The  mk 

was  difcharged  nifi.      t  Keb.  867  HilL  23  &  24  Car.  2.  Wood  t.  Jefleries. ^Whcretha 

like  fuggeftion  was  of  there  being  no  cuftom  to  pay  a  mortuary  in  the  pari(b,  the  Cowrt  was  fer 
granting  the  prohibition  (it  being  a  doubtful  point)  to  have  it  iixtled,  and  that  the  betsg  of  nfs 
feem^d  to  he  a  notalle  ingredient  in  t/te  cafe^  and  this  flaiute  provides  that  they  (hall  demand  ao 
more  than  they  had  by  coftom,  which  tho'  it  be  reftriftiTe  of  their  jurifdimon*  yet  fbr«s  ^ac 
they  have  juril'dtftion  of  mortuaries.  But  the  other  fide  offering  affidavits  of  ummttftupted  fo^* 
/on,  Holt  Ch.  J.  faid,  that  might  be  fomcthing  ;  for  tho'  there  was  a  good  fuggt/ioH  suMfe,  yet,  if 
it  <'^^arCi/to  them  to  he  merely  for  delay f  they  would  not  ffrant  a  prohibition^  ami  that  that  was 
the  reafon  of  requiring  aiEdaviis  of  the  troth  of  the  fuggeftion.     12  Mod.  326.  Mich.  it.  W.  3. 

Oldham  v.  Righifon. The  plaintiff  died  before  any  tdal  had*    Lncw«*  1066.  Paich.  ij. 

W.  3.  S.  C.  by  name  of  Johnfon  v.  Wrightfooa 

Sm  3«     Ni 


9. 3.  Nonejiall  taii  or  demand  for  a  mortuary  any  thing  at  all  it  was  fug- 
'whcre  fbj  the  cujlom)  ibey  have  not  beenufually  paid.  g«ft«i  th»t 

mte  no  momuiy  fhill  be  paid  bac  in  Tuch  places  where  it  ought  to  be  paid  before  the  making  tha 
Ikatwcey  yet  he  was  drawn  into  the  Spiritual  Coitrt  \  and  a  prohibition  was  granted.  Cro.  E.  151* 
Mich.  31  le  32  Eliz.  B.  R.  White's  Cafe— -—And  it  was  faid  to  have  been  fo  adjvdged  ia 
l6Biiz. 

S.  4.  Nor  upon  the  death  of  a  woman  covert ^  a  child,  aperfoff 
fiot  keeping  bouje^  a  wayfaring  man^  one  not  refiding  in  the  place 
mfhere  he  happens  to  dtCy  nor  where  the  goods  of  the  dead  perfon 
(debts  diduhed)  amount  not  to  the  value  of  lO  marks ;  nor  above 
the  fum  of  y,  4//.  when  they  exceed-  not  30/.  nor  above  ds.  8</. 
when  they  exceed  y>l,  but  net  40/.  nor  above  lOs.  when  they  amount 
to  40I,  or  above ;  and  if  the  perfon  die  in  a  place  where  he  orjhe 
dwelletb  jtot^  their  mortuary  Jhall  be  paid  in  the  place  where  they 
had  their  mojl  abode. 

5- 5,  This  afffhaJl  not  abridge fpiritual  perfons  to  receive  le-* 
fades  bequeathed  unto  them  or  to  the  high  altar, 

S,  6.  No  mortuaries /hall  be  paid  in  ffales^  Calais  or  Berwick^ 
or  in  any  of  their  marches^  fave  only  in  fVales  and  the  marches 
thereof  where  they  have  been  accuflomed  to  be  paid;  andfuch  as  are 
there  paid  Jhall  be  regulated  according  to  the  order  prefcrlbed  by 
this  aff» 

S.  7.  The  bijhop  of  Bangor^  .Landaff^    St.  David's  and  St.  •Thebtfhof 
jSfaphf  and  the  *  arcb^deacon  of  Chejier  Jhall  take  mortuaries  of  of  Chcftcr 
the  priejis  within  their  jurifdMon  as  hath  been  accuflomed^  not"  confiftonT 
jvithflanding  this  aB*  Court  be^n 

the  com- 
iniflar/  for  a  mortuary  after  the  death  of  J.  S.  a  prieft  of  the  faid  diocefsi  furnufing  a  cujlom  to  iave 
flu  bejt  horfe  or  mare^  faddley  bridle,  fpurs^  bell  getiin  or  cloak^  beft  hat,  beft  upper  garment  wider  Ait 
gamm,  his  typpet,  hu  beft  Jignet  or  ring,  as  to  the  bifhop  de  debito  coniiiet.  fore  fapponitor. 
Wherenpon  a  prohibition  was  moved  f«r  by  reaibn  of  this  flatate,  and  averr*d thzt  there  f  ^^^  1 
it  woyifci  cufiom  there,  and  that  ^  had  faid  a  mortuary  to  the  parfon  of  C.  Jones  and  Whit-  L  ^93  J 
lock  J»  held  that  a  prohibition  ought  not  to  be  grinted,  it  being  a  fuit  for  a  mortuary,  and  they 
conceived  that  by  this  proTifo  mortuaries  fliould  be  paid  in  the  archdeaconry  of  Chcftcr  as  before 
^ccoflomedi  and  fo  out  of  the  ftatute,  and  the  cuftom  for  payment  of  mortuaries  is  triable  in 
court  chriftian.  But  Richardfoa  and  Croke  J.  held  that  no  confultation  ought  to  be  granted ; 
for  the  furmife  in  the  prohibition  is  good,  viz.  That  there  is  no  fuch  cuft>m  co  have  fuch  goods 
lor  mortuaries  as  (urmifed,'and  that  it  may  well  be  tried  at  common  law ;  for  now  this  ftatnte  ap- 
potBts  what  ihall  be  paid  for  mortuaries,  and  that  in  the  laid  places  in  Wales  and  archdeaconry  of 
Chefter,  fuch  mortuaries  ftiall  be  paid  as  have  been  accuftomed,  which  is  ifluable  and  triable  ac 
common  law,  efpecially  as  this  cafe  isj  where  the  plainritf*  furmifeth  that  (he  paid  a  mortuary  to 
rlie  parfon  of  C.  in  which  parifti  the  faid  prieft  inhabited ;  and  that  there  is  no  fuch  cuftooi 
fhat  fhe  ftiould  pay  it  to  the  archdeacon.  The  defendaot  was  ordered  to  plead  or  demur,  and  then 
the  Court  would  give  judgment  upon  the  record  before  them.  CrOt  C.  237.  Mich.  7  Car*  B«  R« 
Sinde  y.  Bilhop  of  Chefter. 

Lefs  mortuaries  already  fettled  by  cufiom  Jhall  not  be  increafed 
hy  this  aft  \  and  there  alfo  perfons  exempted  by  this  a£tfhallnot 
hereafter  be  chargeable^ 

3.  12  Ann.  Stat*  2.  cap.  6.  Abolifhes  all  cujloms  of  paying 
mortuaries  upon  the  d^^th  of  any  clergyman  within  the  dlocefes  of 
Bangor^  Landaffy  St.  Davld^s  and  St.  Afaphy  and  ena^s  that  no 
nsortuary  or  corje-prefent  or  fum  of  money  In  lieu  or  name  thereof 
Jhall  be  payable  to  any  bljhop  of  the  faid  dlocefs  or  other  perfon 
claiming  under  them^  and  gives  recompcnce  to  the  blfhops  of  thofe 
Je^s  in  lieu  thereof* 

(B)    /» 
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^»^s.*'  (^)  ^«w/&tf/'C^/ it  ought /o^ /«/</. 

Spcim.G^ofC  [i*  IF  be  who  dies  has  three  animals  a  mortuary  ought  to  be 
VcrboMor-        1  paid,  Linwood  7.  Conftitutiones  dc  Simon  Langbaxn, 


tuarium. 


cap.  de  Confuetudine  &  Linwood.  fol.  no.  Conftitutiones  de 

Robert  Winchelfee.] 
Spelm.GioflT.       [2.  But  if  be  wbo  dies  bas  but  2  animals,  no  mortuary  Ihail 
VerboMor-  ^^  p^jj  ^^  jg  prdaincd  by  the  conftitutions  of  Simon  Langham, 

cap.  de  Confuetudine  in  Linwood,  foL  7.] 


tuanam. 


Pf^^l  (C)  ^^^  o^gtt  to  pay  it. 

[  I*  TF  2,  feme  covert  dies,  no  mortuary  Ihall  be  paid.  Linwood, 
-''  fo.  7.  This  was  ordained  by  the  conftitution  of  Simon 
Langham,  cap.  de  Confuetudine.] 

[2.  But  if  a  feme  furvives  her  haron  and  lives  in  the  hou& 
by  one  year  only,  with  tlie  government  of  a  family^  and  after 
dies,  ihe  ihall  pay  a  mortuary.  Linwood.  fo.  7.  This  wa$oi« 
dained  by  the  conftitution  of  Simon  Langham.] 

ft«  (A.  *)  (D)  To  whom  it  fliall  be  paid, 

[  r  ,T  T  ought  to  be  paid  to  the  par/on  of  the  pari/h  ufhere  tbepm^ 
ty  who  is  deceafed  received  the  facraments  during  his  life. 
This  appears  in  Linwood.  fo.  7.  by  the  conftitution  of  Simoo 
Langham,  and  by  the  conftitution  of  Robert  Winchelicc* 
Linwood*  fo.  1 10  J 

[  494  ]  (E)  How  it  ought  to  be  paid* 

Sfc  (A  2) 

p.*.  .4.  [1  Tf  he  who  dies  has  3  animals,  the  lord  ought  to  have  the 
Spclm.Gioff  •*•  bejifor  a  heriot,  and  the  parfen  the  2d  beftfor  a  tnortmofj* 
VerboMor-  Linwood.  fo  7.  Couftitution  ot  Simon  Langham,  cap.  de 
^'**''"'        Confuetudine.  Linwood.  fo,  i  lO,  Conftitution.  ] 

pTJitik        (^)  /?^w^^  at  Common  Law,  and  how. 

lA  nocls. 

I.  TT  has  been  held  that  fuch  a  right  was  vefted  in  the  parfon 
■■■  to  have  the  ad  beft  beaft  for  a  mortuary  (wheie  by  coliom 

it  was  due)  that  he  might  feife  it  wherever  he  could  find  it. 

M'atf.  Comp.   Incumb.  8vo.  1053.  cap.  53.  cites  7  H.  6.  26. 

16  H,  7.  5. 
2    It  is  faid  by  fome,  that  fince  the  ftatuteof  21  H.  S.  cap.  6. 

by  which  mortuaries  are  reduced  to  a  ceitainty  to  be  paid  in 

mooev. 
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inoney,  that  an  a^ion  of  debt  v^\\\  lie  upon  thefaidflatute  in  * 
the  Courts  of  Common  Law  for  recovery  of  the  fom  due  for 
a  mortuary,  tho'  before  that  ftatute  mortuaries  were  only  re- 
coverable in  the  Spiritual  Courts  ;  for  tho'  the  ftatute  may  be 
only  in  the  negative,  vet  it  implies  an  affirmative  that  thofe 
rates  fet  down  in  the  uatute  may  be  taken  where  by  cuftom 
mortuaries  are  due,  fo  that  the  ftatute  has  made  it  a  duty  fix'd 
in  the  party,  and  then  by  confequence  the  law  will  give  a  pro- 
per remedy  for  the  recovery  of  it^  Watf.  Comp.  Incumb. 
8vo«  i053«  ^^P*  53*  ^^^^^  Parfon's  Counfellof  350.  But  fays 
as  he  has  never  heard  of  any  fuch  adion  of  debt  Drought,  fo 
he  very  much  doubts  whether  fuch  a£cion  is  maintainable,  and 
lather  thinks  it  is  not,  but  that  it  fiill  remains  as  a  matter 
fuable  only  in  the  Spiritual  Court,  and  refers  to  5  Rep«  de 
Jure  Regis  Eccleiiaftico.  40. 

3.  The  Court  was  doubtful,  whether  a  prohibition  would  3  Mod.  26J. 
lie  for  a  mortuary,  and  therefore  for  fettling  this  point  they  \^^lf 
advifedthe  defendant  to  accept  of  a  declaration  upon  the  pro-  Prond  ▼. 
hibition,  and  thereupon  to  demur  that  the  matter  might  be  Piper.— 
folemly  debated.  Carth.  97.  Mich.  1  W.  &  M.  B.  R.  Broad  TheS"i'n« 

V.  Piper.  colour  for  a 

prohibiij'on 
lioce  yoQ  hare  mt  fleadeti  a  caftom ;  for  a  mortuary  is  a  thing  within  the'r  juri(<}i£Uon,  and  if 
there  irere  any  room  for  a  prokibition,  it  would  be  fi>r  want  of  a  cofton ;  and  then  that  ought 
CO  have  been  pleaded:  and  he  compared  it  with  a  modus  dcclmandi,  for  which  there  is  noreoBedj 
but  in  the  Spiritual  Court ;  and  the  cafe  In  Cro.  Car.  Lind  t.  Biihop  of  Chefter,  is  not  like  this; 
lor  the  ftatute  excepts  a  mortuary,  and  a  mortuary  is  a  mar  ecelefiaftical  rtgktj  iot  which  there  is 
no  remedy  bat  in  the  Spiritual  Court ;  and  rule  for  prohibition  was  difcbaiged,  \z  Med.  4x6* 
Mich.  II  W.  3.  Johnfon  t.  Rjfon. 

[For  more  of  Wortuars  in  General,  fee  ^Potion  (D)  pi.  i. 

and  other  proper  Titles.] 


•  Motion*  t  495  ] 

*  A  motion 
it  I  prayer 

mm— —nil  o^  reqacft 

ore  ten  us  of 
the  party 
^  ^  totheConrfy 

/A)  Motion  in  Court.    fVhat  may  be  done  upon  •'^i." '''  ^ 

^      ^  '%M-»ti  *  perfon  or  by 

Motion    &C.  counfcLP. 

R.  C.  245. 

I 

!•  /^NE  ought  not  to  move  the  Court  for  a  mis  for  a  thing  to  For  the 

^^  be  done  which  may  by  the  common  rules  of  pra£tice  of  Court  is  not 
this  Court  be  done  without  moving  the  Court  for  it ;  much  lefs  wed^^ic 

ought  client  ^ui  19 
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Ae  charge  ought  tht  Conrt  to  bc  moved  for  the  doing  of  that  \rlnch  il 
«.r;!I!?^nL  againft  the  common  rules  ahd  prafitlce  6f  the  Court.  2  L.  P.  R- 

iRotxons>nor     o  ,  z-t         r»    t»  * 

of  morions     209.  citcs  24  Car.  B.  K 

not  to  be 

grantrd,  and  the  former  fort  of  tfaeie  kinds  df  notions  do  ikvawr  of  ign«nnc%  aod  ibe  Utu^ 
of  too  much  prffomption  }  the  former  are  to  put  the  Gooit  to  necdlels  tnmWcf  and  iIk  lana  as 
moTed  agaiAft  the  honour  of  the  Court,    z  L.  P.  R.  209. 

^.  The  Court  was  moved  fof  ati  aMirrtej  of  the  Common 
Pleas  that  was  fued  in  this  Court  u  allow  bis  ^rit  tffrivihgt^ 
But  Roll  Chief  Juftice  bid  him  plead  his  privilege,  for  wc  can* 
Hot  allow  Ittip6n  a  motion  and  his  fhdWing  of  his  writ  of  pri* 
vilege.     Sti.  373.  Trin»  1653.  B.R.  Anon. 

3.  It  was  faid  by  RcU  Ch.  J.  If  there  be  z  judgment  ogmnjl 
and  one  of  them  is  taken  m  execution  and  be  after%vards 

fet  at  large  by  the  plaintiff's  confent,  if  either  of  the  other 
two  be  afterwards  taken  in  execution  upon  the  fame  judg* 
mcnt  be  may  bave  an  audita  querela^  but  he  Cannot  be  relieved 
upon  a  motion  in  Court,  though  grounded  upon  an  affidayitt 
Sti.  387.  Mich*  1653.  B*  R*  Price  v.  Goodrick* 

4.  The  Court  was  informed  that  in  an  adion  of  accoilipC 
brought  there  was  a  verdid,  that  the  defendant  fliould  ac^ 
compt  before  auditors^  and  that  auditors  were  affigned,  and  the 
parties  were  now  before  the  auditors,  and  thereupon  it  was 
moved  upon  the  defendant's  jpart,  that  this  Court  would 
grant  him  time  to  accompt,  for  the  reafons  alleged.  Bet 
Wild  anfwered,  that  it  was  not  proper  to  move  here ;  for  the 
auditors  are  now  judges  of  the  matter,  and  may  give  time  if 
they  fee  caufe.  To  which  Glyn  Ch.  J.  agreed,  and  faid  tbe 
auditors  are  judges  by  tbeftatuti^  and  thereupon  move  before 
them,  and  trouble  not  us  with  it.  Sti.  404.  Mich  1655* 
B.R V.  LeGay. 

5.  A  Jiatute  loft  is  not  to  be  certify'd  or  helped  on  moti<»« 
but  bill  muft  be  exhibited  againft  all  that  are  concerned  in 
the  land  \  per  Lord  Keeper.    Chan.  Cafes  276.  Midi.  27  Cif/ 
2-  Anon. 

12  Mod.  6.  Where  francbifes  have  been  once  allowed  on  plta^  and 

165,  s.  c.  are  on  record  in  Court,  there  they  may  be  allowed  upon  mo- 
tion ever  afterwards,  but  where  tliey  nave  not  been  allowed^ 
it  is  otherwife.  Per  Cur.  2  Salk.  450*  Hilli  9  W.  3*  B.  &. 
Hinton  v.  Hern.  • 

7.  The  merits  of  a  caufe  fhall  not  be  tried  dti  a  motion  for 
bail.  In  an  aftion  of  debt  upon  a  bond,  the  defendant  fii^ 
it  was  per  durefs  ;  that  will  not  excufe  him  from  fpeci4 
bail ;  for  the  Court  will  not  determine  the  merits  upon  focf 
a  motion,  nor  put  a  flur  ^ofi  the  plaintiff's  caufe,  which 
ought  to  comedown  fairly  to  trial  without  prejudice  ;  fo  if  he 
fays  it  was  ufurious.  Per  Holt  Ch.  J.  Salk.  100.  Hill,  il  W. 
3.  B.  R.  Anon. 

8.  Where  a  fine  is  fet  for  forcible  entry j  conviftion  cannot 
be  qualhed  on  motion,  but  the  defendant  muft  bring  his  writ 

of 
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of  error ;  but  if  lio  fine  be  fet  then  it  may  be  quafhed  on  mo- 
tibn  ;  per  Cur.  2  Salk.  450.  Pafcb.  4  Ami.  fi.  R.  die  Queen 
V.  Lily  ton. 

9.  After  motion  in  arrcft  of  judgment,  no  motion  (hall  [  496  ] 
be  for  a  nnv  trials  but  after  motion  for  a  ne^  trial,  one  may 

move  in  arreff  ofjudgn^ent.     2  Salk.  647.  Turbervill  v.  Stamp. 

10.  The  Court  cannot  holdpUa  of  an  agreement  upon  a  mo- 
tion.   X  Salk.  4CX3.  Mich.  10  W.  3.  B.  R.  Anon. 

1 1 .  Scire  facias  recited  a  j  udgment  in  time  of  the  Kingj  which 
in  truth  was  in  the  time  of  the  King  and  ^een;  and  fo  no 
judgment  to  warrant  it ;  and  judgment  was  upon  return  of 
nibils.  Per  Cur.  in  ftridnefs  we  ought  to  put  them  to  audita 
auereta^  but  we  generally  relieve  them  upon  motion  ;  and  the 
judgment  on  the  fci.  fa.  was  fet  afide,  and  ordered  that  the 
money  levied  Ij  a  Ji.  fa.  thereupon  (hould  be  refunded,  i  % 
Mod.  351.  Pakrh.  12  W.  3 v.  Watts. 

12.  It  any  thing  be  moved  to  the  Court  upon  a  record^  hut  For  the 
the  record  upon  which  the  motion  is  made  be  not  in  Court  Court  wiH 
when  the  motion  is  made,  the  Court  will  make  no  rule  upon  J^^""^*^  ' 
fuch  a  motion.    2  L.  P.  R.  208.  cites  Hill.  22  Car.  B.  R.     Sid^wh^ 

therthc 
matter  of  the  record,  upon  -wbich  the  motion  is  gromided,  be  (o  tt  it  faggefled  \j  the  coanfel,  mA 
will  not  reft  upon  fuggeftiont  made  at  the  bar;  for  the  G>ttrt  judges  not  Qpon  ail^ata  only,  b«( 
■pon  allegata  U.  probata.    2  L.  ?•  Rt  2o8* 

13.  One  ought  not  to  move  the  Court  for  a  thing  agcunfi 
which  they  have  delivered  their  opinions*  Trin,  22  Car.  B.  R. 
But  ought  to  reft  fatisfied  with  the  judgment  of  tlie  Courts 
and  to  fubmit  thereunto.    2  L.  P.  R.  208. 

14.  In  the  cafe  of  one  Toplefs  v.  Rae,  Hill.  1657.  B.  S, 
It  is  faid,  that  one  ought  not  to  move  tor  feveral  things  in, 
§ne  motion  ;  and  therefore  upon  a  motion,  that  one  in  an  f/V/?* 
ment  might  be  made  party  to  defend  his  title,  and  that  he  might 
alfo  imparl  to  the  next  term ;  the  party  was  admitted  to  be 
made  a  party,  and  ordered  to  move  again  at  another  time 
for  an  imparlance.  To  move  two  things  in  one  motion,  the 
Court  calls  grafting  upon  a  motion  ;  but  fuch  motions  have 
been  oftentimes  allowed.    2  L.  P.  R.  210. 

15.  Every  perfon  who  makes  a  folemn  ai^ument  at  the 
bar,  is  allowed  by  the  Court  a  motion  for  his  argument*  2  L. 
P.  R.  aio. 

l6*  Many  motions  are  now  made  touching  the  regular 
ijfuing  forth,  and  execution  of  commijjionsy  procefsy  and  other 
matters  of  courfe^  which  heretofore  were  commonly  referred 
to  four  of  the  fix  clerks  not  in  the  caufe,  who  hearing  the 
other  two  clerks  concerned  in  the  caufe  did  eaiily  deter- 
.  mine  tlie  queftion  without  delay  or  charge  to  the  fuit.     P.  R, 

C.  249. 

i7.it  has  been  faid,  that  there  is  feldom  occafion  for  more 
than  one  motion  in  a  caufe,  (viz.)  for  an  injunilion  for  quitting 
fojfejpon^  or  flaying  fmts  at  law  \  o^sr  motions  being  for  the 

fiioft 
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moft  pZT%  needlefsy  or  not  tending  to  end  btt  perplex  the 
caufe;  and  a  caufe  would  be  foon  ready  for  hearing,  if  it 
went  on  in  an  orderly  courfc  by  pleadings  and  proofs,  without 
being  eroded  by  frivolous  motions.  Wherefore  the  Solicitor 
ought  to  be  very  careful  not  to  lead  his  client  into  needlefs  and 
cxpeniive  motions.    P.  R.  C.  249- 

(B)  By  whom  it  may  he  made. 

I.  npHE  clerk  of  the  errors  in  the  Common  Pleas  attended 
■■■  here  upon  a  rule  of  this  Court;  whereupon  a  dnk  9/ 
the  Court  gave  notice  of  it  to  the  Court,  and  prayed  he  might 
be  heard.  But  the  Court  anfwered,  that  counfel  ought  tD 
move»  and  not  he.  Sti.  135,  Mich.  24  Car.  B.  R«  Anon. 
[  497  ]  2.  Itisagainittbecourfe  and  pradice  of  the  Court  forany 
perfon  to  make  a  motion  in  his  own  caufe.  24  May  Pa(ch.  165a 
B.  S.  So  faid  in  cafe  of  one  Trufton  v.  Mafon,  viz.  Fori 
counfellor  to  do  it  a  L«  P.  R.  209^ 

(C)     Time«    At  what  Time  a  Motion  may  be  made 

for  what. 

\.  JLfOnditf  is  afpeeialday  for  motions  in  this  Court  fay  the 
•^'^  ancient  courfe.  I  fuppofe  it  is  fo,  becaufe  the  Court 
and  Counfel  cannot  be  fo  well  prepared  to  fpeak  in  foknin 
matters  on  that  day,  in  regard  ot  the  Lord's  day,  which  imme- 
diately precedes.  Mich.  22  Can  B.R.  Yet  motions  are  made 
4ipan  any  day^  as  the  ht^nefs  of  the  Courts  or  the  day  will  fermt. 

a  L.  P.  R.  208. 

2.  Where  a  motion  hath  been  denied^  the  fame  matter  §mgbt 
not  to  be  moved  again  by  another  counfel  without  acquainting 
the  Court  thereof,  and- having  their  leave  for  the  fame.  2  L. 
P.  R.  208. 

3.  It  is  not  ufual  to  move/or  m  trial  at  the  bar  mfon  the  Uf 
day  of  the  term^  2  July,  1650.  B.  S.  Nor  for  the  fecondmja 
.make  a  report y  nor  for  a  trohibition^  nor  to  vacate  a  jmdrtmxtf 
nor  fuch  like  cafes  or  dilpute,  except  both  parties  be  in  Court* 
and  are  contented  with  the  motion,  and  prepared  to  fpc^  in 
it ;  and  if  fuch  motions  be  made,  the  Court  will  make  00 
rule  upon  them.  2  L*  P.  R^  210. 

i^rcittfe  the  4*  It  is  agaiuft  the  rule  and  pradice  of  this  Court,  to  move 
01  her  party  y^r  Qfi  attachment  or  any  matters  in  law  upon  the  Ufl  day  ef  anf 
Pfll^To*'*^*  /w'm,  except  it  be  where  the  cafe  is  peremptory^  or  of  ntccpty  to 
makehisdr-  be  moved  then.  2  L.  P.  R.  210.  cites  Pafch.  23  Car*  fi.  R* 

ft  nee  by  an- 

fwriint*  ihr  motion  ;  and  ihat-day  tt  a  day  appointed  chieHy  for  fLodonfi  toprepuv  Wfii»6  Jjfuft 

ihc  aMill's,  or  ibc  urm  ntxl  lo  eoAt.    %  L.  P.  R*  %lo* 

5.   Th» 
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I* 

5;  The  three  laji  days  of  the  term,  if  It  be  an  tjjuahle  term^ 
fcrc  appointed  to  hear  motions,  and  no  otherbufinefs  but  mo- 
tions and  Crown-Office  caufes,  except  upon  fpecial  occafions ; 
Mut  [fit  be  not  an  ijfuable  ternty  then  the  two  laji  days  are  only 
for  the  hearing oif  motions;  for  in  thofe  terms  there  is  lefs  oc- 
cafion  for  motions,  than  in  ifliiablc  terms.  2  L.  P-  R.  210. 
cites  30  January  1650  Bi  S. 

6.  iy  Glynn  Ch.  J.  It  is  not  the  cuftom  or  the  praftice  of  For  It  feeat 
C.  B.  for  a  ferjeant  at  law  to  move  for  a  clerk  of  the  Court  y  and  "  **  "^'  ^' 
afterwards  for  his  clients  %  L.  P.  R.  210.  cites  Mich.  1655.  ^*  S-  [hcfr'that 

he  doth 
Biofe  without  a  fee  for  the  clerk  of  the  Coort,  and  therefore  if  he  fhould  he  fo  heard   he  would 
liave  a  double  motion  at  ane  time,  which  no  Court  doth  allow ;  but  in  this  Coatt  it  is  ufually  done 
io  that  it  feeasthe  counfel  here  ate  more  civil  to  the  deiks  of  the  Courts,  than  they  are  in  th« 
Coromoa  Pleas.  2  L.  P.  R*  210. 

7.  During  the  term  every  Thnrfday  is  a  day  for  fealing  and 
motions  only,  except  it  happens  to  be  tht  fecond  day  of  the  be^ 
ginningy  or  the  laji  day  fave  one  of  the  end  of  the  term.  And  fo 
are  Tuefdays  and  Saturdays.  So  Xh^firji  and  lafl  days  of  the  term 
are  alfo  feal  days,  and  days  of  motion.  P.  R.  C.  248. 

8.  In  vacation^  feal  days  are  only  days  of  motion,  and  arc 
appointed  by  the  Lord  Chancellor.  Yet  the  morning  after  the 
term  motions  arc  always  made  at  the  Rolls,   upon  fuppofal  (I 

Euefs)  that  fome  may  probably  remain,  which  fhould   have 
een  moved,  but  could  not  the  laft  day  of  the  term,  P.  R.C.  248. 

9.  No  motions  are  heard  after  the  laji  general  feal  after  term^ 

till   the  Jirfi  general  feal  before  the  enfuing  term\  but  things  [  498   j 
-which  require  difpatch  may  be  petitioned  for,  and  right  will  be  • 
done ;  for  this  Court  is  always  open.  P.  R.  C.  249. 

10.  h  plaintiff  in  error  cannot  move  to  quafh  his  writ  of  errot 
lef ore  error  affigned.  12  Mod.  602-  Mich.  13  W.  3.  Anon, 

(D)  ^ajhed  on  Mbtion.    What.  seeindiA- 

mcnt  (S.  2) 

I.  CUIT  was  in  the  Spiritual  Court  for  a  mortuary  and  a^ro- 
^  hibition  was  granted,  and  in  debating  thereof,. a  queftion 
was,  whether  confultation  fhould  be  granted  upon  a  motion  with'* 
cut  anfwering  to  the  prohibition.  And  it  was  argu'd  by  Noy, 
that  it  fhould,*  becaul'c  the  fuit  being  for  a  mortuary,  there  is 
no  caufe  of  prohibition,  and  therefore  confuhation  fhould  be 
granted;  and  of  that  opinion  was  Tones  and  WhitJock  J. 
Sut  Richardfon  and  Croke  J.  held,  that  as  this  cafe  is,  no  con^ 
fultation  ought  to  be  granted  without  anfwering  to  the  prohi- 
bition, the  plaintiff  having  fhewn  in  her  declaration  upon  the 
prohibition,  that  the  defendant  hzdfued  her  after  the  prohibit 
tion^  which  is  a  contempt ^  and  ought  to  be  anfwered ;  but,  per- 
haps in  fome  cafes  where  the  prohibition  appears  in  it  Jelf  to  be 
unduly  granted^  the  defendant  before  appearance  having  commit' 
ted  no  contempt  in  profecuting  thereot,  ma)i  move  to  have  a 
Yoh^^V*  S  8  cionfuluti^n* 


49^  flPotton. 

confultation.    Cro.  C.  237.  Mich.  7  Car.  B.  R.  Hinde  v.  Ae 
Biftiop  of  Chcfter. 

2.  The  Court  was  moved j^or  afupercedeas  for  the  Earl  Ri* 
vers,  who  was  arrcftcd  by  a  bill  of  Middlefcx,  and  is  in  cufto- 
dy  of  the  Mar(hal  of  this  Court,  becaufe  he  is  a  peer  tf  the 
realnty  and  ought  not  ito  be  arrefted.  The  Court  anfwered, 
you  muft  plead  your  privilege  if  it  be  fo ;  for  we  cannot  take 
notice  of  \t  upon  a  niotion.  Sti.  177.  Mich.  1649.  B.  R.  Anon. 

3.  Ind't^ment  for  felling  bread  under  tie  Afjife  was  denied  to 
be  quafh'd  upon  motion,  becaufe  opprellive  of  the  poor.  12 
Mod.  242.  Mich.  10  W.  3.  the  King  v.  Flint. 

4.  Indidment  for  a  cheat  denied  to  be  quafhed  on  motiooi 
12  Mod.  499.  Pafch.  13  W.  3.  the  King  v.  OrbcviUc. 

• 

(E)  Done.  What  mujl  be  done^  or  will  be  required, 
in  order  to  obtain  what  is  moved  for. 

•  s.  p.  that  1.  jF  there  be  divers  rules  of  the  Court  made  in  a  cauie,  and 
ina  ^te  in-  ^^  party  intends  to  move  upon  tliefc  rules,   he  mufi  fr^ 

fr.rmed  op-  duce  the  rule  that  was  la^  made  in  the  caufe,  and  move  upon 
on  what  that.  Pafch.  23  Car.  B.  R.  Yet  it  is  necejfary  alfo  to  have  the 
nj?c  WM  *^*  ^^^^  ^^^  copies  of  the  *  affidavits  made  in  the  caufe^  to  6ri$fy 
made,  ana  the  Court  how  the  caufe  ilands  in  Court,  and  how  it  hath 
vrhcihcr  bcen  proceeded  in  from  time  to  time,  and  how  the  rules  dc- 
caoifc  ftewn  P^"^  ^P*^"  ^^^  another ;  but  the  laft  rule  is  the  moft  xnateriaL 

upon  the         2.  L.  P.  R    2O9. 

motion  fuf- 

ficienc  to  induce  ihem  to  let  ftfidc  the  rule.    2  L.  P.  R.  209.  ekes  2X  Fcbb  1649.  B.  8. 

2.  One  party  ought  not  to  furprize  anotlier  by  a  motion  in 
Court,  but  he  ought  to  movt  in  fuch  convenient  time^  that  the 
other  party  againft  whom  the  motion  is  made  may  have  time 
to  be  heard,  and  to  make  his  defence.  And  this  the  Coo^t 
will  grant.  2  L.  P.  R.  209  cites  Pafch*  23  Car.  B.  R. 

[  499  ]  (F)  Done  without  Motion  what. 

1. 13  Y  Roll  Ch.  J.  a  matter  entered  upon  record  cannot  Be  altered 
^^  without  a  motion  made^  and  theconfent  of  the  Court  firi 

obtained,  tho'  the  attornies  on  both  fides  confent  to  iL  ScL 

386.  Trin.  1652.  B.  R.  Anon. 

2.  If  refcous  be  returned,  attachment  jfhall  go  of  courfe  with* 

out  motion ;  per  Cur.  12  Mod.  247.  Mich.  10  W.  3.  Anoo. 

(G)  Notice.    In  what  Cafes  it  muft  be  given^  and 

at  what  Time. 

I.  TXTHEN  a  thing  quejlionable  between  the  parties  is  to  be 

^  ^    moved  to  the  Court  for  fettling  thereof ;  he  that  in- 
tends 


tends  to  niove  it,  muft  give  the  advcrfe  party  *  timely  notice  cf  *  Every  no- 
the  day  (as  nearas  he  can)  when  he  will  move  itj  Mich.  1650.  ,\-^!l^.,Tk- 

Bc"^*  ,,.  ,  ,,  ,  -^        lion  mull  be 

.  o.  ana  upon  what  he  intends  to  move,  that  he  may  be  pre-  gUtn  two 

pared  to  anfwer  the  motion  at  the  time  when  he  moves,  for  •^"i^  "  ^e»* 

the  quicker  difpatch  of  bufinefs,  and  for  the  faving  further  jf^^^*** 

charges.  2  L.  P.  R.  209.  which  t^s 

to  be  made  ; 
as  if  the  motion  is  to  be  on  Thurfdaj,  the  notice  muft  at  lead  be  on  Tuefday.  P.  R.  C.  247«' 

2.  Some  motions  are  of  courfe  (that  is)  where  by  a  ftanding 
rule,  or  the  known  courfe  of  the  Court,  a  thing  defired  is  to 
be  granted  without  hearing  the  other  party;  in  thefe  there 
needs  no  notice  of  the  motion  to  the  other  fide,  nor  ought 
council  to  oppofe  them.    P.  R.  C.  245,  246. 

3.  There  are  others  would  be  of  courfe  M^onfuppojitlon  of 
thefa^sjianding  Jtngk\  but  becaufe  there  may  probably  be 
fome  other  faS  or  circumftancc  refting  in  the  knowledge  of 
the  parties,  and  which  the  Court  cannot  at  prefent  fee,  which 
yet  oppugns  the  reafon  of  the  motion,  they  arc  granted  only 
niji  &c.  if  there  be  not  notice  of  the  motion,  or  if  there  be,  yet 
ail  are  not  abfolutely  granted.  P.  R.  C  246. 

4.  There  are  others  not  founded  on  fuch  general  rule  or  ufage^ 
and  fometimes  beCdcs  or  againft  it,  which  zrc granted  or  denied^ 
as  the  Court  fees  fit,  upon  the  weight  and  reajon  of  the  matter s^ 
as  it  appears  upon  the  motion,  or  upon  hearing  of  both  fides.  . 
P.  R.  C.  246. 

5.  Some  of  thefe  of  fmall  moment  and  frequent  are  generally- 
granted  without  notice;  if  lefs  frequent,  and  of  more  weight, 
then  only  nifi,  if  no  notice.  P.  R.  C.  246. 

6.  Such  of  them  as  are  very  rare^  and  upon  extraordinary  OC" 
rajtons^  will  feldom  be  granted  in  any  fort  without  notice. 
P.  R.C.  246: 

7.  Before  you  move,  affidqvit  muft  be  made  of  the  fcrvice, 
and  tlie  manner  of  it,  and  the  affidavit ^W,  and  a  copy  taken 
thereof,  if  you  think  you  fhall  need  tp  prove  notice.  P.  R. 
C.  247. 

8.  Where  notice  is  heceflary,  every  thing  the  party  moves  -*  ^^ct* 
ioxjhould  be  extreffed ;  for  the  Court  will  not  ordinarily  ex-  "^^a^:^^^' 
tend  the  order  beyond  the  notice,  P  R.  C.  247.  Court  would 

be  moved. 
That  th«  fiaintiff  iiu^ht  ht  fut  inU  foffeffhrif  and  a  receiver  affinnteA\  the  Cwrt  would  not  order  that 
nothing fiomld  be  receivtdhy  tht  defendant  in  the  mean  time,  though  the  defendant  did  not  defend  the 

the  motion.    P-   R.  C.   24.7. So,    notice   was  given  of  a  motion  to  fuperjede  an  excommunicato 

w^'ejtdOf  becaufe  the hij%op*s  feal nvai  not  to  thefignificafvit^  which  upon  the  tnotion  happening  other- 
Wife,  the  council  W'>uld  have  infifVed,  that  the  excommun' cation  was  before  the  hji  general  fardom\ 
but  the  Court  woutd  not  hear  them  to  that,  till  another  day;  becajlf  there  was  no- notice  given 
of  Che  exception,  which  there  ought  to  have  bern,  though  there  needed  none  of  the  other,  which 
any  one,  at  Amicus  Curiae,  might  have  Ihewn  had  it  been  true.    P.  R.  C.  247,  248. 

9.  It  was  faid  that  if  a  party  gives  notice  3  times  that  he  will  \   500  ] 
move  a  matter,  and  yet  does  it  not  he  Ihall  ordinarily  pay  the 

other  los.  cofls  :    But  if  it  be  a  matter  of  weight,  and  many 

S  s  2  counfel 


cotinfel  are  feed,  the  Court  'will  order  cofts  to  he  taxid  liy  % 
maftcr.    P.  R.  C.  248* 

10.  Upon  motion  to  ejireat  a  reccgni±amce^   the  odier  fide 
•  ought  to  have  notice.  12  Mod.  494.  Pafch.  13  W.  3.  Anon. 

(H)  Notice,  To  whom  it  muft  be  given,  and  How^ 

i.'^OTICE  of  a  motion,  muft  be  given  in  writing  Jlgned 
^^  with  the  name  of  the  party,  his  clerk,  or  folicitor  that 
gives  it.  It  muft  be  delivered  to  the  other  party^  or  bisJoUcitor^ 
(or  at  leaft  left  at  one  of  their  houfes,  tho'  I  have  heard  it 
laid,  that  this  is  not  ordinarily  good  fervice ;)  or  which  is  more 
ufual,  it  muft  be  delivered  to  the  clerk  in  Courts  or  left  at  his 
feat  in  the  office  with  his  clerk  or  fervant.  P.  R.  C.  246,  147. 

2.  Notice  of  motion  to  take  money  out  of  Courts  muft  beta 
the  party  bimfeif,  except  the  Court  upon  a  previous  motioa 
have  ordered  fo  many  days  notice  to  the  clerk  in  Court  &c.  as 
may  be  time  enougli  to  fend  the  client  notice,  and  to  have  bis 
anfwer  if  he  be  in  the  kingdom ;  but  hard  to  be  foniidy  or  the 
like,  Ihall  be  fufficicnt.  P.  R.  C.  248. 

3.  Where  by  reafon  of  the  abfence  of  a  counfeU  who  IhoQld 
have  defended  a  motion,  the  Court  thinks  fit  to  fut  it  off  for 
that  time,  the  former  notice  is  often  ordered  to  he  continued;  fo 
as  the  matter  may  be  moved  another  day  upon  notice  to  fiiA 
mbfent  counfel  only.  P.  R.  C.  249. 

[For  more  of  Wotion  in  general,   fee  IttVasttm,  (S.  2)  H» 
ejcea0  Eeono,  and  otlier  proper  Titles.] 


a^umr  oc  ^anOau^tev. 


(A)    What  isy  and  of  the  ancient  PunifhrncDt 

thereof. 

X.  'liyf'tJRDER  is  when  a  man  of  found  memory^  and  of  the  ago 
^^^  of  difcretion^  unlawfully  killeth  within  any  county  of 
the  realm  any  reafonaUe  creature  in  rerum  natura  under  the 
King's  peace  with  malice  fore-thought  either  expreifed  by  tke 
tlie  party,  or  implied  by  law^  fo  as  the  party  wounded,  or  hurt 


^atltet  or  ^anttatfglitet.    .        t5^<^ 

kc.  die  of  the  wound,  dr  hurt  &c,  within  a  year  and  a  day 
after  the  fame.  3  Inft.  47^  ^^^^^  pj 

2.  The  Enghfh  and  German  laws  for  punljhing  murder  and  0,78. cap.  ' 
manflaughtcr  ^jr^rr«»/>rj^mfr/^j  were-alike>  except  ort I y  that  3i«s.  i. 
they  differed  in  the  fums  or  penalties  impofcd.    In  fomeof  ^f^**^*? 
the  German  laws  the  killing  of  a  man  is  cMtA  mordritum^  in  murder  an- 
others*  mordrido  or  mortandoy    but  in  the  German-Saxon  laws  ciemly  fig- 
Tit,  2.  S.  6.  it  is  called  mordrum^  which  word,  nor  any  thing  n?''^*^*"^ 
like  it  is  to  be  found  in  our  Englifh-Saxon  laws,  tho'' it  occurs  ii//^'^/!Ln 
often  in  William  the  Conqueror's  laws,  and  the  laws  of  H.  i.  for  which 
The  word  is  from  the  German  ermorden^  or  tnorden  to  ♦  kill  a  J*-^  (^rx:roCA 
man  bafely  as  thieves  ufe  to  do;  Si  quis  hominem  occiderit  bf  ced  by"ic"' 
nbfconderity  quod  mor^ritum  vocant ;  the  mulli  commonly  for  Canutos  for 
the  death  of  a  man  was  hU  weregild^  viz.  the  value  of  his  head  ^^^  prcfcr- 
er  life^  out  of  which,  if  he  were  a  fervant,  his  majler  or  patron  f  .5^'    J 
had  a  party  or  compenfation  for  his  lofsyyrhAclivi^L^  called  manbote.  h!$  Danes, 
Brady's  Comp.   Hift.  of  England  62.   (D)  (E)  (F).  cites  as  the  rownoc 
above  and  LL.  Inx.  cap.  69.  LL.  Fris.  tit.  i.  S.  3.  6.  9.  10. —  hundred. 
And  ibid.  119.  in  anno  Domini  924.  fays  that  King  Athelftan  ^a    *** 


were 


by  a  law  eftablifticd  the  ^riV^  of  murder  or  man-killing/rdm  done,  was 
the  King  to  thepeafanty  the  punifhment  whereof  was  at  that  time  ^^^  *'»**^ 
pecuniary,  and  not  capital  or  by  death  ;  and  there  fets  down  Kin°'„. 
the  fcveral  prices  or  valuations.  lefs  they 

could  prore 
that  the  per£bn{]am  were  ao  Englifhman,  ^which  proof  was  called  Englcfhire)  or  could  prodace  the 
oflfender  &c.  and  in  thofc  days,  the  open  willful  killing  of  a  man  through  anger  or  malice  &c.  was 

not  caUed  murder,  but  voluntary  homicide.     Hawk.  PI.  C.  78.  cap.  31.  S.  i. But  the  faid  law   •* 

concerning  Englefhiie  having  been  abolifhed  by  14  Ediu,  3.  4.  tkt  kiliing  oi  any  EngJiJhman^  or  Fo^ 
rdgntr  iirntgk  maiit*  frtpenfe,  whether  committed  openly  or  fccret/y,  was  by  degrees  called  murder  ; 
and  13  Ric.  z.  i.  which  retrains  the  King's  pardon  in  certain  cafes,  does  in  the  preamble,  under 
the  general  name  of  murder,  include  all  fuch  homicide  as  ihall  not  be  pardoned  without  fpccial 
words ;  and  in  the  body  of  the  aA  ea[prefl*es  the  fame  by  murder,  jor  killing  by  await,  aflTault  or  ma- 
lice  prepenied.  And  doubilefs  the  makers  of  23  H.  8.  cap.  i.  wh'ch  excluded  all  wilful  murder  of 
malice  pn-pcnlc  from  the  benefit  of  the  clergy,  intended  to  include  open,  as  well  as  prjvait  homi- 
cide withifi  the  word  murder.  Ibid.  S.  2. — By  murder  therefor;  at  this  day  we  UHdi-rftand,  the 
wiUul  killing  of  any  fubjcct  whatfoever,  through  mal>ce  fore-tboughr,  whether  th«  pcrfon  (lain,  be 

•n  Englilhman  or  foreigner.     Ibid.  S.  3* This  'dift:n£tion  between  murder  and  manilau^hrer 

X)oly,  is  Mcalioned  by  iheilatuteof  23  H.  8.  and  other  flatulcs  that  took  away  the  benefit  of 
clergy  from  murder  committed  by  malice  ptepenfcd,  which  daiutes  have  been  the  occafion  of  many 
nice  fjpeculations.  The  word  murder  is  known  to  be  ^  term,  or  a  defcriptton  of  homicide  committed 
*Sk  the  word  manner,  which  is  no  where  ufed  but  in  this  illand,  and  is  a  word  framrd  by  our  Saxon 
anceftort  in  the  reign  of  Canutus  upon  a  particular  o<5cafion ;  per  Holt  Ch,  J.  Kclyng.  lit.  Hill. 
5  Annae.  B.  R.  in  Cafe  of  the  Queen  v.  Mawgridge. 

Hgtmcide  agaioft  the  life  ofanother,  amounting  to  felony,  it  either  with  or  without  ma/ict.  Hawk* 

.   P*  Abr.  82.  cap.  30. That  without  malice,  is  generally  called  marifiaughtcr,  which  js  fuch  a 

killing  as  happens  either  on  afttJden  auarrel,  or  in  the  conrnujion  of  an  unlawful  <n3,  ivithout  any  frt-^ 
meditation  or  deliberate  intent  of  doing  mifchief;  and  therefore  there  ran  be  no  acccfTories  in  it- 
Hawk.  PL  C.  Abr.  83.  cap.  30. 6.  i. 

3.    52  i?.  3.  cap.  25.    Murder  from  henceforth  ^all  not  be  '^'!%™'(: 
judged  before  our  jujiices  where  it  isf^und  misfortune  only ;  but  it  this  iiatutc 
Jhall  take  place  in  fuch  as  arejlain  by  felony  y  and  not  otherwife.      w-s,  that  ijc 

thatkill'da 


p*riv  Kiouio  lun^cr  death ;  and  fo  it  was  a  the  common  law,  if  a  man  had  k.lJcd  a  man  ic  dctco- 
imdOf  ke  Ihoujd  b(e  banged  and  forfeit  iu  both  cafes,  as  in  tafc  of  muidjir;  fo  icnJf*  a  rcjrjrd  nad 

S  •  J  tlip 


501  e0imet  ot  ^anflaug^er* 

the  law  totlie  prefervation  of  the  life  of  man.  And  with  the  common  bv  was  agreeahle  tbe  j^JR^ 
ctal  law  ;  before  the  cites  of  refug<^  were  appointed,  he  that  killed  a  man  by  miladTentore  &c.  wat 
pQt  to  death,  to  the  end  that  meti  fhould  be  fo  provident  and  wary  of  their  aAioDs,  as  no  deaikof, 
man,  womaa  or  child  might  enfu^  thereupon.     2  Inft.  148* 

This  Aatute  doth  rt'medy  both  points;  for  the  later  caufe  is  general,  that  it  ihall  not  be  merger 
but  where  it  it  dooe  per  feloniam  is  fclleo  animo,  and  by  malice  prcpenfcd  ;  and  albeit  bis  life  a 
neither  of  thefe  cafes  is  now  loll,  yet  the  forfeiture  of  his  goods  and  chattels  remain'd  in  both  calcs; 
and  fo  if  a  man  kill  a  man  by  mifadventore,  if  he  cfcape,  the  town  flull  be  amerced  Ac  which  ts 
alfo  a  mark  of  the  common  law.     2  Infl!.  149. 

Holt  Ch.  j.  fays  a  millakeupon  the  flatute  of  Marlebridge  may  be  re£^ify'd ;  for  it  was  not  ma& 
npon  a  fuppoHcion  that  h^,  that  killed  the  perfon  (lain  by  misfortune,  (hould  be  hang*d,  hot  only  to 
explain,  or  raihcr  to  take  off  the  rigor  of  the  Conqueror's  law,  that  the  country  fboold  noc  be  com* 
pelled  to  find  one  the  manflayrr,  or  if  he  were  found  out,j  he  ihoold  not  ondetfothc  penalty  ^f 
that  law ;  for  as  the  law  flood,  or  was  interpreted  before  that  llaiure,  if  a  man  was  found  to  be 
(lain  it  was  always  intended,  i.  That  he  was  a  French  man.  2d.  That  he  was  killed  by  an 
£nglirhman.  3d.  That  killing  was  murder.  4.  If  anyone  was  apprehended  to  be  the  mar- 
derer,  he  was  to  be  trycd  by  fire  and  water,  tho'  he  killed  him  by  misfortnoey  which  cxiendod 
beycnd  reafonand  jullice  in  favour  of  the  Normans.  But  if  an  Engb'fhman  was  kiUcd  by  a?^ 
fortune,  he  that  killed  him  was  not  in  danger  of  death,  bec^ure  it  was  not  felony;  for  ikitbBrac- 
ton  (who  wrote  the  latter  end  of  H.  3.)  fo.  136.  he  that  killed  a  man  by  misfortane  was  to  be 
difcharged.  5.  If  the  malefactor  was  not  taken  then  the  county  was  amerced  ;  bat  by  the  £a- 
tute  of  Marlebridge  if  it  was  known  that  the  perfon  (lain  was  a  Frenchman  and  was  kilkd  by 
misfortune,  then  the  country  fhould  not  be  amerced  if  the  manflayer  was  not  takeut  or  if  be 
were  takea  he  ihould  not  be  put  to  his  ordeal  trial ;  this  feems  to  be  the  tme  meaning  of  the 
Hatote;  but  fecondly  it  will  appear  to  a  demon (Iration,  that  before  the  datute  he  that  killed  aa 
Englifhman  per  infonunium  was  never  in  danger  of  any  death  ;  for  this  ftatnte  of  Markbci^ 
was  made  52  H.  3.  the  (latute  of  Magna  Charta  was  confummate  9  H.  3.  and  that  dirrAs,  thtt 
every  one  imprifoned  for  the  death  of  a  man  and  not  thereof  indicted  mi^ht  of  ri^ht  prrloe  the 
writ  de  Odio  et  Atia ;  and  if  it  wxs  found  that  the  perfon  imprifoned  killed  him  k  defendenda, 
or  per  infortunium,  and  not  perfeloniam,  then  he  was  to  be  bailed,  whii:h  (hews  that  he  was  oac 

[Cni    1  ^^  ^*"R^r  of  death  ;  for  if  he  had,    he  would  not  have   been  let  to  bail.     Kdyi^ 
^         J  12Z,    123*   Hill.  5.  Anns  B,  R.  in  c^fe  of  th^  Queen  t.  Afawgriiige.— dta 
2  Inft.  24. 

[itfrems  4,  A  man  and  his  feme  having  long  time  lived  incontinent 
(F"nII)dL»  ^°g^^'^^''>  ^^^^  ^^^  having  confumcd  bis  fubftance  zrxdgrnvixg 
not  intend  into  necejjity  faidy  that  he  was  weary  of  his  life,  and  that  he 
a  wife,  as  would  kill  himfelf  and  the  feme  f aid  that  then  Jhe  would  alfo  die 
mniiatwtt"  ^^'^  ^^^  >  whereupon  the  man  prayed  the  feme  to  buy  ratfiasu 
for  that  *  find  they  would  drink  it  together ^  which  (he  did,  and  pat  it  into 
would  be  the  drink  and  they  drank  it,  but  afterwards^^  tool  fallad  cjk 
S"Vf*lny  ^^^  fi  vomited  and  recovered^  but  the  man  died.  And  the  qucf- 
thihg.J  tion  was  if  this  was  murder  in  the  feme ;  Montague  the  recor- 
der caufed  the  fpeclal  matter  to  be  found ;  quaere  the  refolu- 
tion.  M0.754.pl.  1041. 
S.  c. cited  5.  Lovell  had  two  maid-fervants,  and  one  of  them  without 
by  Jones  J.  hjg  knowledge,  had  received  into  the  houfe  a  chare-wmamy  who 
of  Lcvett^'*  (-^^^  being  in  their  beds)  by  her  negligence  let  a  thief  into  the  boufe^ 
cafe,  but  it  tfw^  aftcrwards  called  out  thieve  s^  thieves-^  and  afterwards  Lovtll 
^h'^'^h*^**  came  out  of  his  bed  with  afword  in  hishand,  znAthecbarc 
Jj,^7prva^nt  ^o^^»  Calling  to  mind  that  fhe  was  there  without  his  privity 
going  to  the  or  liis  wifc's  hid  hcrf elf  behind  the  drejfer^  and  LovelPs  wife  ef- 
doortoici     pying  her  there  cried  out  thieves,  thieves,  upon  which  Lovell 

char?-wo.  ^^"^^  ^"^  ^^^  ^^^  ^"^^  ^^^  brcaft  with  his  fword ;  and  the  opi* 
jran,  .  nion  of  the  juftices  at  the  Old-Baily,  and  alfo  of  all  the  juui* 
thought  ihc  ces  of  the  King's  Bench  wag,  that  it  was  neither  murder  nor 
thives  try.  "^an daughter;  not  murder,  becaufe  there  was  no fore-thoogbt 
ing  to  break  malicc ;  nor  manilaughter;  becaufe  he  fuppofed  her  to  l^a 

In*  upoa  j  ^^^ 


thief;  and  if  Ihc  had  been  a  thief,  then  it  was  clear  that  it  was  ^^»«*>  ^ 
not  manflaughtcr.  Mar.  5.  Pafch.  15  Car.  cites  Lovell's  Cafe.     ^"fl/rllS 

and  told  them  of  it,  but  put  the  womtn  into  the  bottery,  where  the  wi'e  efpying  her,  and  ooC 
knowing  her,  cry'd  out  to  her  hufband,  who  went  in  and  being  in  thg  dark  thrufi  lu%  fivard  b^ore 
kirn  and  kiird  the  ^oiran]  and  that  the  Chief  Juftice  and  h  mfelf  and  the  Recorder  refolv'd,  that  ic 
wa«  not  maoflaughter  ;  for  it  was  dont  igtnrtMily  •unthoMt  inttntion  cf  kttrt  to  the  ^ttmatu  (.'ro.  C.  588. 

6.  Barbarity  will  make  malice  in  many  cafes:  per  Holt  Ch.  -^hyeiimh^d 
J.  Comb.  408.  cites  Cro.  C.  131.  Holloway's  Cafe.  w'//«/ 

Mtt^Af  and 
the  woodmard  ietix^g  him  hid  him  to  come  down  which  the  boy  did,  and  then  the  woodward  ty^d 
kirn  with  a  rope  about  his  waift  to  the  horjtstail  tmdfiruck  both  the  boy  and  the  horje,  by  means  where* 
of  his  ihoulder  was  broke  and  he  died  immediately;  this  was  held  to  be  muider,  tho'  the  wood* 
waid  had  no  intention  to  kill  the  boy;  but  being  i/V/ft/y  'without  making  at^  rejijlancef  by  one  ivh§ 
ksd  no  authority  to  correff  him  in  that  manner^  and  tho'  the  cutting  the  boughs  was  an  unlawful  aft^ 
yet  the  taw  in  fuch  cafe  implies  malice  prepenfe.  5  Mod.  290.  Arg.  cites  HoUoway's  cafe. 
S.  C.  Palm.  545.  Mich.  4  Car.  B.  R.  adjudged  murder,  but  fays  the  Court  did  not  declare  their 
rcafons  openly. — ^Ja  798.  S.  C.  adjudged,  and  fays  that  all  the  four  juftices  and  all  the  barons 

of  the  Exchequer  were  of  opinion  that  it  was  murder. ^Cro.  C.  131.  S.  C.  by  name  of  Hall** 

way's  cafe  adjudged,  and  fays  that  the  opinion  of  all  the  barons  (except  Hution  who  doubted) 
was  that  it  was  murder  and  that  all  the  juftices  delivered  the  reafons  of  their  opinions ;  and  Hal* 
lo  way  was  hanged.— -—9.  P.  tho'  ic  cannot  reafon  ably  bethought  that  Re  defigned  more  than 
the  chaftjfemcnc  of  the  boy  ;  and  the  horfe  running  away  in  that  manner  was  a  iurprife  to  Hal* 
loway ;  yet  in  regard  the'  boy  did  not  refift  him,  his  tying  him  to  the  ho;'fe-tiil  was  an  aft  of 
cmelty,  the  event  whereof  proving  fo  fj»tal»  it  was  adjudged  to  be  malice  prepenfed,  the'  of  a 
fudden  and  in  the  heat  of  paflion.  Kclyng.  117,  12S.  Hill  5  Annx  cites  S.  C— — — Ibid.  X5i« 
8.  C.  cited  by  Holt  Ch.  J.  who  fays,  that  if  ope  man  be  trefpaffing  upon  another,  breaking  hit 
hedgti  or  the  like,  and  the  owners  or  his  fervant  ihall  upon  fight  thereof  XdiVjt  up  an  hedge  ftakc  and 
knock  him  on  the  head,  that  will  be  murder;  becauie  it  was  a  violent  a&,  beyond  tie  frofortiem  rf  iJki 
provocation. 

So  if  a  man  fees  nnother  Jfealing  his  tvooc/,  he  cannot  jvftify  beating  him,  onlefc  it  be  to  hinder 
him  from  flealing  any  more  (that  is)  that  notwithftanding  he  be  forbid  to  take  any,  he  doth  pco* 
ceed  to  take  more,  and  will  not  part  with  that  which  he  had  taken;  but  if  he  deiifts,  and  th« 
0%kmcr  or  xvoodward furfues  him  to  beat  him^  fo  as  to  kill  him,  it  is  murder;  per  Holt  Ch.  J.  Kelyng. 

TJX*  Hill.  5  Annx.  in  cafe  of  the  Queen  t.  Mawgridge. So  if  a  man  goes  violently  to  take 

another  man's  goods,  he  may  beat  him  oft' to  refcue  his  goods.  9  £.  4.  281.  b.  19  H.  6.  31.  bat 
if  a  man  hath  done  a  trefpafSf  and  is  not  continuing  in  it,  and  he  that  hath  received  the  injury 
iball  thereupon  beat  him  to  a  degree  of  killing,  it  is  murder;  for  it  is  apparent  malice;  for  ia 
that  cafe  he  ought  not  to  (Irike  him,  bat  is  atrefpaffor  in  fo  doing.  Ibid,  per  Holt  Ch.  J.  ■  ■ 
S.  C.  cited  Hawk.  PI.  C.  83.  cap.  31.  S.  39.  and  fays,  it  fecms,  that  he  who  upon  a  fudden  pro* 
vocation  executes  his  revenge  in  foch  a  cnffl  manner  as  Ihewi  a  croel  and  deliberate  intent  (•  ^9 
mifchief,  is  guilty  of  murder,  if  death  cnfue. 

7.  Not  only  he  who  by  a  wound  or  blow,  or  by  poifoning, 
Aranglingy   or  faniifhing  &c.  direAIy  caufes  another's  deaths 

but  alfo  in  many  cafes,  he  who  wilfully  and  deliberately  doing  [  £03  | 
a  thing  which  apparently  endangers  another's  lifcy  thereby  occa* 
£ons  his  death,  ihall  be  adjudged  to  kill  him.     Hawk.  PI.  C. 
78.  cap.  31.  S.  4. 

8.  And  fuch  was  the  cafe  of  him  who  carried  his  Jick  father ^ 
^gainjl  his  wiilj  in  a  coldfrojly  feafon^  from  one  town  to  ano- 
ther, by  reafon  whereof  he  died.    Hawk.  PI.  C,  78.  cap.  31. 

9.  Such  alfo  was  the  cafe  of  the  harUt^  who  hcing  delivered 

0fa  childj  left  it  in  an  orchard  covered  only  with  leaves ^  in  which 

condition  it  was  ftruck  by  a  kite,  and  died  thereof.    Hawk. 

PLC.  79.cap.31.  S  6  ^    ^, 
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(B)  Of  what  Perfans  it  tmj  he. 


J,   A  Man  was  outlawed  of  felonyt  and  7.  N.  illkdbimj  and 

•^^  he  was  arraigned  of  it,  notwithuanding  the  deceafed 

was  outlawed  of  felony  at  the  time  &c.    Br.  Copne,  pi.  67. 

cites  2  Aff.  3. 

TJiecM)fing       2.  If  a  man  kills  an  infant  in  ventre  fa  mere^  this  is  notfelo* 


l^glvhiga    "y  ?  ^^^^"'^  ^^  ^^^^  "°^  ^^  *  named  a  pcrfon  (lain,  nor 
fotionio^or   be  in r^ium  natura,  £r.  Corone.  pL9i.cites  f  27  Aff.  55. 

Jir iking  a 

wo'Kan  big  with  chtlri  was  murder;  but  at  this  i^j  it  is  faid  to  be  a  grest  mjfnjmot^^  tod  not 
murder  unhf\  the  child  ht  born  alive  and  dies  thereof ^  in  which  cafe  it  fecms  clearly  to  be  ■ktirdcr  isot- 
'withHaniiii  g  Ibme  o.  inions  to  t'^e  contrary  ;  and  in  this  cafe  the  Comraoo  Law  leems  s^reeable 
to  the  Mofaical.  Hawk.  PI.  C.  So.  cap.  31.  S.  i6.  ■  3  Inft.  50.  cap.  7— •  Qtig^  (Noaiis*- 
tur  Occifus.) f  It  ihould  be  a»  Aff.  94. 

s.  P.  and  j^  If  a  man  be  adjudged  to  death  it  is  not  lawful  for  any  in 

"^ntVtt^  P^"^  ^^*  felony  to  kill  him,  unlefs  it  be  the  ofBcer  by  way  of 
hanged^  and  execution,  and  that  the  marfhal^  fheriff,  ^cc.  who  does  the 
the  officer  execution  may  juftify,  but  the  juftice  who  judges  him  can- 
w"ihit"s    not  juftify  but  plead  not  guilty.    Br.  Coronc.  pi.  7,  cites  35 

friopy.  Br.     Hf  6.  58, 
Apfxal,  pi. 

5.  cites  S.  C, *  S.  P.  that  the  killing  of  him  is  felony.    Br.  Corpne.  pi.  196.  cites  t^  H.  8» 

per  onines  in  Domo  Parlian^enti.— — Q/^  whatfoevfr  crime  he  is  attaintedy  the  kHiing  kin  It  ■»»-> 
der.     Hawk.  PLC.  80.  cap.  31.  S.  5. 

But  if  a  man  kills  one  who  is  attainted  By  pramunJre,  this  is  not  felony  ;  fer  he  is  otft  ef  tl^  itSi^** 
froteHion^  which  is  the  fame  as  if  he  was  out  of  the  realm  and  power  of  the  King.  Br.  Cwoae. 
pL  1 96.  citei  24  H.  8.  per  omncs  ip  Domo  ParliamencL 

Hawk.  PI.        ^^  The  malicious  killing  o(  znj  pcrfon  of  wbatf^fvern^tin 
ti.s/iT*    ^''  religiony  JeWj  Heathen,  Turk,  or  other  Infidel  betng  undir 
the  K^ng^s  peacey  is  murder.     3  Inft.  50..  cap.  7. 


j9  nvomem 
that  tcof 
nudkilVdher 
kujhand,  and 


(C)  By  what  Perfons  it  may  be. 

I.  TJE  who  kills  a  man  when  he  is  mad  (hall  remain  in  prifbn. 
•*■'*•  Br.  Corone.  pl^  loi.  cites  5t6  AiC  27. 

-J      7  —  ^     \  , 

forfeited  nothing ;  for  the  intent  makes  the  felony  >  and  a  perfon  that  is  mad  has  ndthcr  wxt  %m 
intention.  But  note  for  another  reafon  (be  cannot  forfch  any  thing ;  for  a  ftmc  vtgtcn  hat  •• 
gftods,  and  fee  alfo  that  it  is  not  felony  in  a  perfofi  that  is  mad.    Br.  Coiooe.  pL  i6^  dtci  la  VL 

a.  Fiuh.  Forfeiture  33. If  ilunatici  kills  a  roan,  it  is  not  felony;  becaafe  fcioar  aaft  ht 

ioac  animo  felonlco.     Hob.  134.  ip  cafe  of  Weaver  ▼.  Ward. 

2.  So  of  him  vfho  cannot  bear  nor  JpeaL    Ibid, 
Td'h*  h        3*  ^^^"  iff  ant  murders  an  infant  j  which  is  found  according* 
the  ;nciei!7  ^7'  ^^  ^^li  g^  q^»^  J  Qpod  Nota  Bene.    Br.  Coronc.  pL  6k 

jaw,  none       CitCS  3  H.  7,  I.  &  21  H.  7.  3I. 

were  hanged 

r  ,Q .  1  within  age,  nor  fuffered  judgment  of  life  or  of  meosbers ;  Knt  before  Spvgar»et  k 

I  ^  .-*  J   was  found,  that  &:>  infant  within  age  i/lhd  his  comfwiio^t,  and  after  f  A^  ifw/and  il«t* 

fore  he  caufed  him  to  be  hanged  immediAicly ;  for  by  the   hiding  he  eouJd  dtfcem  gocvi  aad  tli  ; 

Qcia  ma/it  a  fupplet  afatem.     Be,  Corone.  pL  74.  cites  12  AC  ao.-.i— •  Ofig.  (drm«nded)    bu  xa 

the  Year  Book  it  ii  ai  here. f  Origiral    is  (moucha)  and  the  word  (mouth)  ia  tbe  WcA  tf 

England  fignifics  wKtn  a  b  >y  pliys  truant  or  ablenis  himielf  from  fchooU 


it  ^va% 
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So  wliete  en  if^ant  of  nint years  tf  age  killed  amther  infant  of  nineyeart^  and  confefi^d  the  aS^  and 
..  ,itasfouMl  that  after  the  aSI  he  hadlud  him,  and  excufed  the  tiood  upon  his  cloatks  by  bleeding  of  his 
mojif  ic  was  hetd  that  ht  fhoold  be  banged^  and  this  for  ntmple  of  others.  *  fiat  per  FortefcuCy  in- 
fant or  a  man  who  has  nodifcrecion  (hall  not  be  hanged.     Br.  Corone,  pi.  132.  cites  3  H.  7.  i. 

So  where  an  infant  between  lo  and  i£  years  of  age  was  indited  of  the  death  of  another  infant,  and 
was  ajJpoied,  who  fard  that  he  kept  fieep  with  the  other  and  they  differed,  by  tuhieh  he  flruch  the 
tfther  in  the  throaty  and  after  in  the  head,  and  in  the  body  to  death,  and  dravfd  the  body  into  the  eorjt, 
and  the  juices  refpiced  judgment  for  the  tender  age«  and  becaofe  they  had  not  the  matrer  fully, 
and  leverai  julUces  faid  that  he  was  worthy  of  death,    fir.  Coroney  pL  Z35,  cites  3  H.  7.  la. 


(D)  Of  Officers 9  and  Pleadings. 

I.TF  any  ^^r/jfi  under 'Jherlffl^  Jerjeant  or  officer^  tube 
-*•  execution  o/proce/si  be  ilain  in  doing  his  duty,  it  is 
.der  in  him  who  kills  him,  although  t&crc  was  not  any  former  youn^'^s 
malice  betwixt  them ;  for  the  executing  of  pfocefs  is  the  life  of  cafc.-^ 


who  hath  S.P.4Kep. 

mur-  40*  b»  Trio. 


the  law,  and  therefore  he  who  kills  him  (hall  lofe  his  life;  for  s.c. cited  i 
that  offence  is  contra  poteilatem  regis  &  Icgis ;  and  therefore  y^^^^^^^ 

in  fuch  cafe  tliere  needs  not  any  inquiry  of  malice.   Rcfolved,  cafe. 

nullo  contradicente.  Cro.  J.  280*  Pafch.  9  jac.  B,  R.  John  But  it  is  iw 
Mackaley's  Cafe,  ^^.^ 

murder^ 
that  foch  officer  tell  him  that  he  d^is  arrejt  him ;  f»r  elfe,  if  he  fays  nothing,  bat  fallf  upon  the  maa 
^nd  be  killed  by  him,  this  is  but  man/laughter,  nnlefs  it  appears  that  the  pcrfon  arrefleddid  knoir 
him  to  be  a  ferjeant  &c.  and  that  he  came  to  arreft  him  (  for  as  the  cafe  is  there  put,  if  one  fee- 
ing the  iherifF  or  a  feijeant  wh<mi  he  knows  has  a  warrant  to  arreft  him,  and  to  present  it  before 
the  officer  come  fo  near  as  to  let  him  know  he  does  aireft  him,  he  (hoots  tc  him  and  kills  him, 
this  is  murder.    KeL  66,  67.  cites  Mackaley's  cafe. 

2.  The  law  is  they^jm^  if  any  juftices  of  peace ^  conjlahle,  or  s.p.  KeL 
any  other  officer y  or  any  who  comes  with  them  in  their  ajfiftance  66.  cites  S. 
for  the  prefervation  of  the  peace^  be  flain  in  executing  their  of*  fh^ZJ^^i^" 
fice,  it  is  n^urder.     Ibid.  murderer 

did  not 
know  Che  party  who  was  killed,  and  though  the  affiray  was  fuddeo ;  becaufetheconftableand  his 
affiftants  came  by  authority  of  the  law  to  keep  the  peace,  and  to  prevent  the  danger  which  might 
enfue  by  the  breaking  of  it,  and  therefore  the  law  will  adjudge  it  murder,  and  that  the  murr 
4^erer  bad  malice  prepenfe^  becaofe  he  oppoTed  himfelf  againft  the  julUee  of  the  realm.  4  Rep. 
40.  b»  Trin.  %%,  Eliz.  Yooag^s  cafe. 

But  per  HoltCh.  J.  if  a  fudden  quanel  happens  between  federal  perfons  whereby  the  peace  is 
broke,  and  a  conftable  comes  to  part  them,  and  they  continue  on  for  a  time  and  will  not  obey 
the  conftable,  and  the  conftable  is  killed  in  the  fray,  yet  if  they  did  mt  knew  that  he  was  a  cm. 
Jtable,  and  that  he  came  to  keep  thepeace,  fo  that  they  might  take  notice  of  his  coming,  it  will  be 
bfft  memjlaugkter  in  him  that  kills  Ann,  andm^enee  in  the  reft,  it  Mod.  631*  HiU.  13  W.  3.  in  cafe 
of  the  King  v.  Plummer. 

.     3.  So  if  a  watchman  be  killed  in  fiaying  nightmnualkers^  it  is  s.  P.  KcF. 
murder.     Cro,  J.  28Q,  Pafch,  9  Jac,  B.  R,  in  John  Macka-  c!l!!!rs.^p, 

^y's  Cafe^  4Rep.4o.b. 

Yong's  cafcb 

4.  They  refolved  alfo,  that  if  there  were  error  in  awarding 

ffprocefsy  or  in  the  miftake  of  one  procefsfor  another y  and  an  or- 

^ccr  be  flain  in  the  execution  thereof,  the  offet^derJhaU  nothav^ 

4  tk$ 


I. 
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th^  advantage  of/uch  error ^  no  more  than  a  (heriffwho  fuSerf 
a  prifoner  to  elcape,  fhall  take  advantage  of  any  error  thereby : 
but  the  reiifting  of  an  officer  when  he  comes  to  make  an  aritft 
in  the  King's  name  is  murder.     Ibid. 

5.  When  an  officer  is  (lain,  as  the  cafe  abovementioDcd, 
there  needs  not  afpecialtndi^ment  upon  all  the  matter  to  be  drawn^ 
as  in  this  cafe  was  done,    but  a  general  indiftment,  that  foch 

[    5^5  ]  ^  P*^^y  '*  fnalitia  fua  pracogitata  percujjit  &c-   and  although 
there  be  not  proof  made  of  any  in  any  precedent  malice*  yet 
"  the  indidment  is  good;  for  the  law  prefumes  malice.  Where- 
fore judgment  w^s  given  accordingly,  and  Mackaley  was  exe- 
cuted.    Ibid. 

6.  J.  S.  a  bailiff  having  a  warrant  to  arreft  A.  and  in  com* 
ing  towards  him  J.  drew  his/word^  and  J.  S.  making  towards 
him  without  ufing  any  words  of  arreft,  h.faid^  Jland  off,  eoau 
not  near  me ^  I  know  you  well  enough^  come  at  your  peril  i  and 

S.  taking  hold  of  him,  he  thrull  him  with  his  fword,  that 
le  died  immediately ;  it  was  held  by  all  the  Court  that  it  was 
murder  ;  for  he  coming  as  an  officer  to  arreft,  and  not  offer- 
ing any  other  violence  or  provocation,  although  be  ufed  ntt 
the  words  I  arreji you  or  Jhewed  him  any  warrant,  becaufe  per- 
adventure  he  had  not  time,  nor  was  demanded  the  caafe,  the 
law  prefumes  it  to  be  malice  and  murder  in  him  that  fb  kilk 
one  being  an  officer  and  coniing  to  execute  procefs.  Cro.  Car. 
183.  Pafch.  6  Car.  B.  R.  Thomas  Pete's  Cafe. 
Jo*  ^46.8.         7'  ''^"  ^^^^  arrejledfor  debt^  and  N.  bisjervant^  in  feekingr* 
C.  the  king  re/cue  him  as. was  pretended,  killed  S.  the  bailiffs  but  becaufe  the 
T.  Sir  Henry  warrant  to  arrejl  him  was  b^  the  name  of  Henry  Ferrers,  ftnigbt^ 
*"*"'       and  he  never  was  a  knight,  it  was  held  by  all  the  Court,  that  it 
was  a  variance  in  an  eifential  part  of  the  name,  and  they  had 
no  authority  by  that  warrant  to  arreft  Sir  Henry  Ferrers,  baro- 
net; fo  it  is  an  ill  warrant,  and  the  killing  of  an  officer  in 
executing  that  warrant  cannot  be  murder,   becaufe  no  good 
warrant.     But  upon  the  evidence  it  appeared  clearly,  that  Sir 
Henry  Ferrers  upon  the  arrejl  obeyed,  and  was  put  into  am  bnt/i 
before  the  fighting  betwixt  the  officer  and  his  fervant ;  wherefore 
he  was  found  not  guilty  of  the  murder  and  manflaughter.    Per 
omnes  J.   Cro.  Car.  372.  Trin.  10  Car.  B.  R-  Sir  Heoij 
Ferrers'sCafe. 
Cro.  C.  537       8.  The  fheriff  granted  his  warrant  on  a  Ca.  Sa.  againfl  CI 
10539.S.C.  ^„^  2).  to  M,  and  others,  who  in  the  night  hid  them/elves  near 
thataiicr      -^'^  ^^*(/^>  and  in  the  morning  came  to  the  houji,  which  was^hrf 
argomentat  and  locked,  and  f aid  that  they  had  procefs  again fl  C.  and  D,  who 
'h*^''ft-  *^^  ^^'■^  ^^^^  ^"  ^^^®  houfe,  and  required  them  to  obey.     C.  having  a 
feriiiiin"dc-  S'^^  ^^  ^"  hands  told  them,   tJmt  if  they  attempted  to  break  the 
liycnrd  their  houfe  he  would  dif charge  it  at  them.     M.  and  the  other  bmBfft 
opinions,       broke  one  of  the  Windows,  and  tried  to  force  open  the  door,  amd 
no*'imil!d"r.  *''^*^  ^"^  of  the  hinges  J  whereupon  C.  fnot  and  killed  M.  This 
But  Th(7  ail  vvas  agreed  not  to  be  murder  ;  for  it  was  not  lawful  for  the  of** 


heM  that  it    £cers  to  bfcak  the  houfe  -,  and  tho'  the  killiog  aa  officer  in  the 
vas  mau-  executioa 


execution  of  jufticc  be  murder,  yet  upon  a  recovery  at  the  fait  iiiaghter? 
of  a  common  perfon,  the  bailiffs  cannot  lawfully  break  the  for  he  might 
houfe,  fo  that  the  aft  being  illegal,  this  was  homicide  only  hr*wi  h 
and  not  murder.    Jo.  429.  Pafch.    15  Car.  B.  R.  Cooke's  kiUi^him; 

Cafe.  bat  becaufe 

he  feeing 

and  knowing  him  (hot  at  him  volontanly,  and  (lew  him,  therefore  they  held  clearly  that  it  was 
■UKilaughter  $  whereupon  th«y  til  reiblved  that  it  was  not  murder  hot  homicide  only. 

9.  In  Hill.  16C9.  a  latitat  iiTued  out  to  arreft  T.  returnable 
Patch.  1660.  and  he  was  arrefled  there  upon  the  29th  May, 
and  upon  the  arreft  the  iu/V/^was  killed.  Afterwards  ana^ 
was  made'to  confirm  all  judicial  proceedings j  which  related  to  tffc 
firft  day  of  the  Parliament,  which  was  25  ^pr.  1660.  The 
fole  quefiion  was,  whether  by  the  relation  of  the  aft,  which 
makes  the  proceedings  legal,  and  the  arreft  good,  which  other- 
wife  had  been  void  and  without  authority,  this  killing  be 
murder?  it  was  argued  for' the  King,  that  by  relation  dW  the 
pTocefs  is  made  good ;  becaufe  it  ihall  relate  to  the  firft  day  of 
the  Parliament ;  and  for  the  defendant  it  was  agreed,  that  the 
aft  ihall  relate  to  the  firft  day  of  the  Parliament,  but  r^ot  to 
fuch  intent  as  to  make  that  a  murder  ex  poji  fafiOy  which  was  not 
fb  when  thefaft  was  done.  Curia  nil  dixit.  Lev.  qi.  Hill.  14 
&  15  Car.  2.  B.  R.  the  King  v.  Thurfton. — » — But  the  Re- 
porter adds,  that  Pafch.  16  Car.  2.  he  heard  that  Thurfton 
pleaded  his  pardon  of  this  murder,  whence  he  infers,  that  the  [  506  ] 
opinion  of  tlie  Court  fecmed  to  be  againft  him.     Ibid,  ^^^j  ^    g^ 

10.  Sir  Ch.  S.  and  A.  were  indifted  in  B.  R.  for  murder  87*^  s°c.hy 
of  a  bailiff  who  arreftedSir  C  5.  near  Charing  Crofs  ;  and  the  name  of  Sit 
CcJurt  direfted  the  jury,  ift.  that  all  that  were  prefent  and  af-  ^*'iJj^,^ 
lifting  the  faid  S.  knowing  of  the  arreft,  were  principal  mur-  cafe.  ' 
dercrs.     2dly,  that  the'  the  truth  of  the  cafe  was,  that  Sir  Ch^  •KelyngS;. 
S.  was  arrejied  and  carried  out  of  the  company  by  fome  of  the  bai'  \2'^^^* 
liffs  before  thejiroke  given^  yet  Sir  Ch.  was  the  principal  mur-  ^hilcthey 
derer.     3dly,  that  if  any  *  not  knowing  the  caufe  of  their  ftrug^  are  fighting 
ling^  but  feeing  fwords  drawn,  and  to  the  intent  to  prevent  one,  who, 
mtfchief  {yN\i\^  by  what  appeared  was  the  cafe  of  A.  here)  will  thlngof^the 
come  in  and  defend  the  party  arrefled,  this  is  not  murder  in  arreft,  com- 
him.     The  jury  acquitted  A.  but  found  Sir  Ch.  S.  guilty  of  Jngbyihc 
murder.  Sid.  159.  Mich.  15  Car.  2.  B.  R.  the  King  v.  Sir  ^xWt^"^ 
Charles  Stanley  and  Andrews.  perfonwh© 

ii  arretted, 
zxAdrinvs  khfuwd  &c.  here  if  any  of  the  baili(rs  he  killed,  that  peHbn  who  joined  in  aid  againft 
him,  though  he  did  not  know  of  the  urrefiy  yet  is  guilty  of  murder;  for  a  man  muft  take  heed  how 
he  joina  in  any  unlawful  a^,  as  fighting  is;  for  if  he  does  he  it  guilty  of  all  that  follows  ;  and 
it  being  murder  to  kill  ihofe  who  come  to  execute  the  law,  every  one  who  joins  in  that  aft  it 
guilty  of  murder,  and  his  ignorance  will  not  ezcufe  him,  where  the  faft  is  made  marder  by  tbit 
law  without  any  malice  precedent. 

11.  A  trial  at  bar  was  had  upon  an  indiftment  of  murder. 
The  cafe  appears  to  be  thus  :*  GofFc  (being  a  colleHor  of  the 
King's  duty  of  chimney  money)  came  with  a  conflable  to  the  houfe 
of  one  Weil  of  Southwark /o  demand  monty  due  upon  that  ac* 

'  county 
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cotint,  and  entered  the  houfe,  there  being  only  a  raaid-fervint 
at  home  ;  who  telling  them,  that  her  mafier  was  from  homel- 
and that  fhe  could  not  tell  where  to  find  him,  or  come  at  any 
money  to  pay  them,  they  prefently  diftrained  ajilver  cup  whki 
flood  by.  The  maid  thinking  to  prevent  the  carrying  of  it  awaj 
Jlands  againji  the  door  where  they  were  to  bmve  gone  out^  and 
Goffe  took  her  by  the  arm  and  beat  her  bead  and  back  againfi  the 
door-poji  divers  times^  of  which  Ihe  died  within  three  weeks 
after.  The  Court  was  of  opinion,  that  this  was  but  homi* 
cide,  and  direded  the  jury  to  find  it  fo ;  for  hindring  their 
pafiage  out  to  go  away  with  the  diflrefs  was  a  provocation ;  and 
it  was  found  accordingly.  Vent.  216.  Trin,  24  Car.  2-  B,  R. 
GofFe's  Cafe. 

(E)  How,   By  Malke fore- thought  J  and  what Jhdt 

befaidjuch. 

I.T>    Roy  ley  fon  of -^.  Royley  fightingwitb  C.  and  the  (aid 

^^*  C.  beating  himfo  as  his  nofe  bledy  B.  thereupon  went  t§  hii 

father^  complaining  unto  him  of  that  battery ;  whereupon  J. 

injiantly  went  into  the  fields  being  a  mile  dijiance^    and  findir^ 

him,  called  him  villain,  and  other  opprobrious  terms,  ami 

Jiruck  him  with  a  little  cudgel^  of  which  flroke  he  a/tcrwards 

died.     All  the  Court  refolved  that  it  was  bat  manflaughter ; 

for  he  going  upon  the  complaint  of  his  fon,  not  having  any 

malice  before,  and  in  that  anger  beating  him,  of  which  ftroke 

he  died,  the  law  fhall  adjudge  it  to  be  upon  that  fudden  occa- 

fion  and  flirring  of  blood,  being  alfo  provoked  at  tlie  fight  of 

his  fon's  blood  that  he  made  that  aflault,  and  will  not  prefume 

it  to  be  upon  any  former  malice  unlefs  it  be  found.     And 

although  the  diftance  of  the  place,  where  his  fon  complained, 

was  a  mile,  it  is  not  material,  being  ^1  upon  one  pafEoiu 

Wherefore  it  was  adjudged,  that  it  was  not  murder;  and  being 

before  the  general  pardon,  was  difcharged  thereby.    Cro.  J, 

296.  Hill.  9  Jac.  B.  R.  John  Royley's  Cafe. 

...       2.  Malice  is  a  defign  formed  of  doing  mifchief  to  another; 

L  5  7   J  cum  quis  data  opera  male  agit,  he  that  deiigns  and  ufeth  the 

PI  c!8o!^  means  to  do  ill  is  malicious.     2  Inft.  42,  odium  fignifies  ha- 

cap.  3 1. s.     tred,  atia  malice,  becaufe  it  is  eager,  iharp,  and  cruel.    Ifc 

iS,  19.        that  ^^0/5  a  crucial  voluntarily^  does  it  of  malice  prepenled, 

3  InfV.  62.  By  the  flatute  of  5  H.  4,   If  any  one  out  of  malice 

prcpenfed,  fhall  cut  out  the  tongue  or  put  out  the  eyes  of  another^ 

he  (hall  incur  the  pain  of  felony.     If  one  does  a  mifchief  fs  « 

fuddeny  that  is  malice  prepenfed ;  for  my  Lord  Coke  fays,  if  it 

be  voluntary,  the  law  will  imply  malice.     Therefore  when  a 

man  fhall  without  any  provocation  Jlab  another  with  a  dagger^  tr 

knock  out  his  brains  with  a  bottle^  this  is  exprefs  malice,  for  he 

dcfigncdly  and  purpofely  did  him  tlic  inifchicf.     This  is  fuch 

in 
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kn  aft'  that  is  malicious  in  the  nature  of  the  aft  itfelf,  if  found 
by  a  jury,  though  it  be  fudden ;  and  the  words  (ex  malitia 
pracogltata)  are  not  in  thtverdilf,  Kelyng  127.  Hill,  5  Ann. 
B.  R»  in  Cafe  of  tlie  Queen  v.  Mawgridge. 

3.  A.  quarnlled  with  B.  and  C.  and  in  the  affray  A.  tt;as  This  w*s 
hurt.     C.  came  by  A's  (hop  thru  days  afterwards^  and  made  a  the  cafe  of 
Hury  mouth  at  him,  upon  which  A.  came  out  of  his  (hop  and  Watts  t* 
cut  him  on  the  calf  of  his  kg  with  a  fword,  whereof  he  in-  E^^rTS.^**"* 
ilantly  diedi     Nowhere  being  a  former  quarrel,  which  had  Mich. 42k 
continued  three  days»  the  Court,  upon  the  whole  matter^  di*  43  Ei'z-  B* 
reftcd  this  to  be  found  murder ;  but  if  there  had  been  no  pre-  the*dcfcnd-* 
cedent  quarrel,  and  the  wound  bad  been  given  upon  a  fud-'  ant*s  coaa« 
iUn  provocation  by  making  a  wry  mouth  without  any  inten-  ^dJnfifted 
tion  of  killing  at  that  time,  it  had  been  othervjife.     5  Mod*  ^."fjj^ 
295.  Mich.  8.  W.  3*  in  Cafe  of  the  King  v.  Keat.  wasa^ra; 

•  cauftefquaf 

rdf  and  fo  the  ftroke  is  not  upon  any  precedent  malice.  But  all  the  Court  feverally  delivered 
their  opinions,  that  if  one  make  a  wry  or  diftorted  moath,  or  the  like  countenance  on  anotherf 
and  the  other  iVaraediately  parfnes  and  kills  him,  it  is  murder;  for  it  (hall  be  prefum'd  to  be  malice 
precedent ;  and  that  fuch  a  (light  provocation  was  not  fufficient  ground  or  pretence  for  a  quinrel,  and 
io  delivered  the  law  to  the  jury»  that  it  was  murder,  altho'  what  was  infifted  upon  had  been  true* 
And  thb*  at  firft  the  jury  brought  in  their  verdict  not  guilty,  yet  afier  much  examination  &c.  they 
went  out  again,  and  brought  in  their  verdict  guilty}  and  the  defendaat  was  hanged*  Noy.  17x4 
Watts  ▼•  Brynes.  S.  C. 

4.  Malice  impl/d  is  preptnfed  as  much  as  if  there  had  been 
a  proof  of  malice  or  hatred  for  fome  confiderable  time  before 
the  2l&  ;  for  the  ftroke  given,  or  an  attempt  made  by  malice 
implyMy  is  as  dangerous  as  a  ftroke  given  upon  malice  ex« 
prefled,  therefore  may  be  as  lawfully  refifted.  This  very 
point  was  alfo  qonfidered  by  the  12  judges  at  Serjeant's-Inn, 
aod  by  them  refolved  to  be  murder  upon  the  occaiion  of  my 
Ld.  Morley's  cafe.  When  a  man  attacks  another  with  a  dan- 
gerous weapon  without  any  provocation,  this  is  exprcfs 
malice  fropi  the  nature  of  the  aft,  which  is  cruel.  The  defi- 
nition of  malice  imply'd  is,  where  it  is  not  exprefled  in  the 
nature  of  the  zSt ;  as  where  a  man  kills  an  officer  that  had 
authority  to  arreft  his  perfon,  the  perfbn  who  kills  him  in 
defence  of  himfelf  fVom  the  arreft  is  guilty  of  murder,  becaufe 
the  malice  is  imply'd  ;  for  properly  and  naturally  it  was  not 
malice ;  for  his  defign  was  only  to  defend  himfelf  from  the  ar- 
reft. Kel.  129.  HUl.  5  Ann.  B.  R.  in  cafe  of  the  Queen  Vi 
Mawgridge. 

5.  If  a  man  do  an  a£f  that  apparently  mujl  introduce  harm^  ^^  «of^ 
and  death  enfue;  as  to  run  among  a  multitude  with  a  horje  ufed  ^e"iy//A 
tojirike^  is  malice  imply'd.     H.  r.  C.  44.  an  intention 

to  do  harmy 
then  it  is  murder;    if  without  fuch  intent*on»  roandaoghter.    H.  P.  C.  44.— The  like  of  Mrcic- 
btg  ajiwie  over  a  houfe  among  many  pt^le,  the  intention  of  doing  Aarm  makes  it  murder ;    want  of  fuch 
iatemiony  manflaughter,  l^aufe  the  a6t  is  unlawful ;  for  an  intention  of  evil^  tho'  not  againft  a 
particular  pcrfon^  makes  a  malice.    H.  P.  C  44^  45. 

6.  Any  formed  defign  of  doing  mifchief  may  be  called  malice  ; 
and"  therefore  not  fuch  killing  only  as  proceeds  from  premedi- 
tated 
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tated  hatred  or  revenge  againft  the  perfon  killed,  but  alfo  in 
many  other  cafes,  fuch  as  is  accompanied  with  thofe  eircmm^ 
Ranees  thatjhew  the  heart  to  he  perverjly  wicked^  is  adjudged  to 
be  of  malice  prepenfe,  and  confequently  murder.  Hawk.  PL 
C.  80.  cap.  31.  S.  i8« 

(F)  How.  By  Intention  to  do  a  lefs  Ml/chief  only. 

I.   A  Man  was  Indited  for  beating  hisfetne  enjient  with  iw9  /«- 

'^^  fantSy    by  which  the  one  infant  died  immtdiatelj^   and 

e^ter  Joe  was  delivered  of  the  other  infant,  who  was  baptized 

by  the   name  of  John,  and  two  days  after  be  died  of  the  ill 

which  he  received,   and  he  was  taken  and  arraigned,  and 

pleaded  not  guilty  ;  and  it  feemed  to  the  Court  that  this  was 

not  felony,  and  therefore  he  was  let  by  mainprize  by  awatd 

of  the  Juftices.    Br.  Coronc,  pi.  68.  cites  3  Aff.  -i. 

ll>*rd.4oS.  2.  A  gentleman  at  the  bar,  upon  his  wife'^s  complaint  that 

ftfd^  S^t't      **^  ^^y  ^^^  "•'  cleaned  her  clogs,  took  up  a  clog  and  kilTd  him, 

Mr.' Tor-     without    Other    provocation,    and    held  but    manflaughter* 

ncr's  cafe     Comb.  407.  cited  Arg.  in  cafe  of  King  v.  Keate,  as  Mr.  Tur- 

/itfiy  thing.   nersCafe. 

3.  Wherever  a  perfon  in  cool  blood  by  way  of  revenge  un- 
lawfully and  deliberately  beats  another  in  fuch  a  manner,  that 
he  afterwards  dies  thereof,  he  is  guilty  of  murder,  howcrer 
unwilling  he  might  have  been  to  have  gone  fo  far.  Hawk.  PL 
C.  83.  cap.  31.  S.  38. 

(G)  How.  Without  Intention,  h\xt  in  doing  an 
unlawful  A5i^  or  an  Aft  not  warranted  by  Law. 


And  procla-  j,  TT7HERE  men  play  at  fword  and  buckler^  or  juft  by 

•  tTe"King  is  ^^^^  <!f  '*^  J^i»gf  a»d  *l^c  ?i^e  kills  the  other,  this  is 

a&  the  com-   not  felony  ;  contra^  where  they  do  it  without  command  of  the 
mandofthc  King;   for  tho' thofe  plays  are  fufFered,    yet  they  arc  noc 
cthwjufti-^  lawful.    Br.  Corone,   pi.  228.  cites  11  H.   7.   23.  per  fl- 
ees in  the      nCUX  J. 
time  of 

Henry  VIII.  dlenied  the  opinion  of  Fineux,  and  that  it  is  felony  to  kill  a  man  in  jaAin{  J^  nat- 
withftanding  the  command  of  the  King;  for  the  amofondwAt  againf  l^w.     Ibid. 

If  men  ////  or  turney  in  the  prefence  of  the  King,  or  if  iwo  m^fitrt  «/*  dsfemu  in  fltyi^ 


prizes  kill  one  ancihtr^  this  will  be  no  felony.     Agreed.     Hob.  134.    Pafch.   14  Jac.  in  cafe  rf 
Weaver  v.  Ward, 

A,  and  his  man  were  playing  at  foUs,  and  the  cJkafe  cf  At  fcMardfell  tffunkmwn  to  htn  «»« 
a  thruA,  foihat  the  rapier  went  into  his  man's  belly,  and  killed  him.  And  the  Court  direft:^ 
the  jary,  that  for  as  much  as  fuch  aAs  are  not  warranted  by  law,  the  parties  that  ufc  them  oocte 
at  their  own  peril  to  prevent  the  mifchief  that  may  enfue;  for  confent  will  not  change  the  caJr? 
and  therefore  tho'  there  were  no  intention  of  doin;  mifchief,  yet  the  thniH  bei^'g  voiontary,  w»i 
an  nfl'ault  in  law^  and  death  enfuir.g,  the  otfence  was  manilaughter;  yet  the  j cry  found  it 
chance-medley,  but  the  Court  would  not  accept  the  vcrdiA,  but  chained  ihcm  if  the v  varied 
from  the  inditftment  to  find  it  fpecially.    AIL  la  Pafch.  21  Car.  B.  &.  Six  Joha  Ckichcfter*!  ode. 


3. 


If 


iS&ttxuv  ox  90m^auebttt.  t  s^^ 

2.  If  the  a^  be  unlawful,  it  is  murder.  As  if  A.  meaning 
to  fleal  a  deer  in  the  park  of  B.  Jhooteth  at  the  deery^  and  by 
the  glance  of  the  arrovj  killeth  a  hoy  that  is  hidden  in  a  hujh\ 
this  is  murder  becaufe  the  a£i  was  unlawful,  altho'  A.  had  no 
intent  to  hurt  the  boy,  nor  knew  not  of  him.  But  if  B.  the 
owner  of  the  park  hacl  J))ot  at  his  own  deer,  and  without  any 
intent  had  killed  the  hoy  by  the  glance  of  his  arrow,  this  had 
been  homicide  by  mifadvcnture,  and  no  felony.     3  Inft.  56. 

3.  S»  if  one  Ihoot  at  any  wildfowl  upon  a  tree^  and  the  ar-  H<>lt  Ch.  J* 
row  killeth  any  reafonable  creature  a  far  off,  without  any  evil  [*'**' J*"*/ 
intent  in  him,   this  is  per  infortunium ;  for  it  was  not  un-  kiiilngthe 
lawful  to  (hoot  at  the  wild  fowl :  but  if  he  had  (hot  at  a  cock  [   509   ] 
er  heny  or  any  tame  fowl  of  another  man's,  and  the  arrow  by  *>««  my  lord 
mifchance  had  killed  a  man,  this  had  been  murder,  for  the  f^^^l* 
a£t  was  unlawful.     3  Inft.  56.  and  th«' 

he  a  defign  ef  mifchief  to  the  ferfotiy  or  to  commit  a  felosy  or  great  rot.  Comb.  409.— S.  C. 
cited  12  Mod.  632.  Hill.  13  W.  3.  Where  Holt  Ch.  J.  fays,  That  it  muft  be  intended  that  he 
ihot  the  hen  with  intent  to  Aeal  it ;  and  then  becaufe  a  feiontous  intent  was  at  the  bottom,  ic 
iRrill  be  marder;  otherwifc  that  cafe  cannot  be  law.— Hawk.  PL  C.  8j.  cap.  31.  S.  41.  cicct 
S.  P.  according  to  Ld.  Coke,  and  makes  no  objcAion  to  it. 

4.  If  tht  unlawful  a^  he  deliberate f  and  tend  to  the  perfonal  ^ffffehh^ 
hurt  of  any  immediately,  or  by  way  of  neceflary  confcqucnce  ^JllLJ*!!.*^ 
death  enfuing,  is  murder.     H.  P.  C  57.  tcntionof 

perfonal 
hurt  be  wantiiigf  manflanghter*    H.  P.  C.  57* 

(H)     How*     Without  Intention,  h\xt  in  ajjijling 
Perfom  doing  an  unlawful  Adl. 

I.  TF  a  mafler^  malicioujly  intending  to  kill  another y  takes  his 

*■•  fervants  with  him  without  acquainting  them  with  his  purpofe^  ^ 
and  meets  his  advcrfary,  and  fights  with  him,  and.  the  fer- 
vants feeing  their  mafter  engaged  take  part  with  him,    and 
kill  the  other,  they  arc  guilty  of  manflaughter  only,  but  the 
mafter  of  murder.     Hawk.  PI.  C.  85.  cap.  31.  S.  49. 

2.  And  therefore  it  follows  a  fortiori,  that  if  a  man's  fcr- 
vant  or  friend,  or  even  a  ftranger,  coming  fuddenly,  fee  him 
fighting  with  another,  and  iide  with  him,  and  kill  the  other  ; 
or  feeing  his  fword  broken  fends  him  another^  wherewith  he 
kills  the  other,  he  is  guilty  of  manllaughtcr  only.  Hawk.  PL 
C.  85.  cap.  31.  S.  50. 

(I)     How.     By  or  of  one  interpojing  where  two  are 

fighting  or  Quarrelling. 

I.  TF  two  men  combaty  and  one  coma  between  them  to  part  them^ 
^  and  the  onejirikes  him  againji  bis  will;  and  kills  him,  yet 

this 


509   /     •  6|9uttiet:  or  aiattflaufiftttr; 

tb?s  is  felony  in  him  who  killed  him,  and  he  ihall  be  hitogdtj 

Br.  Corbne,  pi.  88.  cites  22  Aff.  71. 
S.C.  cited  2.  D'tverfe  men  playing  at  bowUs^  two  of  them  fell  out^  and 
Hm.c  Ann.  q^^^i^relled  the  one  with  the  other,  and  a  third  m^n^  who  had 
B.R.lncare  not  any  quarrel,  in  revenge  of  his  friend  Jiruck  the  other  with 
oftheQuccn  a  iowl^  of  which  blow  hc  died;  this  was  held  manilaughtcr, 
^jj  *^"  becaufe  it  happened  upon  a  fudden  motion  in  revenge  of  his 
And  fo  If     friend.     li  Rep.  87*  Trin.  9  Jac.  Anon« 

itm  W!:  fight' 

i/tg  a  duel,  tho'  upon  malice  prepenfed,  and  one  comes  and  rakes  pan  wirh  him  tliat  Ik  tlusks 
may  have  the  diladvantage  in  the  combat,  or  it  may  be  that  hc  is  mod  atfedcd  to,  not  ka««ia{ 
of  the  maHce,  this  is  but  manllaughtcr.     Ibidf.    Ches  PI.  C.  loi.  John  Vaughan  v.  Salifbaiy, 

ji,  and  B^  %uere  Jtghtir^  in  a  Heldy  C.  cajually  riding  by,  and  feeing  it,  and  th<tC  ^  iit  kin/lm^m  wa 
9ne  tf  themy  ran  in^  drew  his  fword  andUUeio.  This  is  "clearly  but  manllaughtcr  in  C.  tb»*  i( 
might  be  murder  in  A,     3  Bulf.  206.  Trin.  14  Jac.     The  King  ▼.  Gary, 

\i  A  ha%  malice  to  B.  and  engages  in  a  duel  aioog  with  him,  and  C.  a  Jf ranger  cMKt  lyduaamd 
fidet  <ojith  yi,  and  kills  B.  this  is  murder  in  A.  and  C*  who  was  prefctU  abetting  and  afii!lia|  is 
only  guilty  of  manllaughterr ;  becaufe  he  came  there  of  a  fuclden  and  knew  nothing  of  the  pfe- 
mediuted  malice f  fo  th</  it  was  not  warrantable  for  him  lo  medJie  in  the  ^"srrel,  yet  becaole  of 
his  ignorance  of  the  malice  he  was  only  guilty  of  the  manilaughter ;  per  HoItCh.  J.  la  UoL 
629.  in  cafe  of  the  King  ▼.  Plummer. 

[  5^^  ]  3-  T.  was  indifted  for  murdering  of  D.  and  the  jnry  found 
S  C  ited  ^  Special  vcrdift  to  this  efFeft,  viz.  that  the  day,  year,  and 
byHokCh.  placc  in  the  indiftment  mentioned  T.  the  prifoncr  and  his 
J.  12  Mod.  wife  were  fighting  in  the  houfe  of  the  faid  D.  who  was  kill'd, 
J^'-^iU.  ^^^  ^g  fj^jj  2).  Jeeing  them  fighting  came' in  and  endavourtd  ti 
^fc  of  the   P^f"^  thent^  and  thereupon  the  faid  T*  thrtift  away  the  faid  D. 


ca 


King  ▼.  and  threw  him  down  upon  a  piece  of  iron  wiiich  was  a  bar  in  1 
And*?*'^* .  chimney,  which  kept  up  the  fire,  and  by  that  one  of  the  rihsKii 
was  KeM  to  ^^^  ^^^^  I^*  ^^^  broken^  of  which  he  died  \  and  if  the  Court 
be  but  man-  judge  this  murdcr  they  find  fo,  or  if  manflaughter  then  they 

hj^au*frthat  ^"^  ^^'      ^"^  ^^   ^^^  ^^^^  **^  ^^'  *^  -^^y  ^°^  ^^»    **^  ^' 

tw  t!  was  came  to  part  the  man  and  wife,  yet  it  doth  not  appear  whether 
doinganuh-  it  is  found  tha,t  T.  knew  his  intent;  nor  that  D«  fpake  any 
'*Y"/  *D*  ^^^^^  vrhcreby  he  might  underftand  his  intention,  as  chaining 
or any^othcr  them  to  kccp  the  King's  peace  &c.  therefore  it  was  held  to  be 
had  as  much  only  mandaughter,  which  in  law  is  properly  cbance-'mcdley, 
authority  to  that  IS  whcrc  One  man  upon  a  fudden  occafion  kills  another 
pelceas'ifhe  without  malice  in  faft  or  malice  imply'd  by  law*  Kelyng.  66, 
aauaiiy       67.  HilL  16  Car.  2^  Thomfon's  Cafe^ 

were  a  ccn— 

ilable,  and  the  killing  of  one  who  comes  to  command  the  peace,  .the'  he  be  no  conflaUe^  »  as 
murder  as  to  kill  a  conflable,  and  that  if  he  had  declared  that  hc  was  come  to  keep  the  1 
and  commanded  them  to  keep  the  peace,  whereby  they  might  take  Bocice  of  the  cauie  of  faft 
ing,  and  notwithflanding  that,  they  kill'd  him,  it  would  be  marder;  yet  this  not  being  fd,  <  * 
only  manflaughter,  becaufe  the  original  quarrel  was  ft^dden.  But  if  it  had  been  a  deliberate  nsc* 
whether  he  knew  him  to  be  a  conftable  or  not,  or  that  he  came  to  keep  the  peace  or  »'«,  if  k* 
kill  any  body  whatever  that  reii(b  him  it  will  be  nnirdcr  in  Iiim,  and  all  tkat  join  wiafa  1 
the  deltbcrate  a&.  * 

• 

(K)  By  Accident  or  a6img  only  Idly. 

m  fldve*""^^  i.TF  \  cut  mj  tree  and  the*  branch  falls  upon  a  mam  tad 
uJil^KcI" '  ^'^  agatffji  my  will^  this  i$  not  tclony ;  per  Catcfbr^qood 


Fairfax  conccffit ;  for  it  is  not  of  malice  prepenfc  nor  ancmo  40  cites 
felonico  ;  and  alfo  by  him,  if  a  man  fhoots  at  butts,  and  his  Poaiton  dc 
arrow  glances,  and  he  kills  a  man,  this  is  not  felony :  and  ^^J[J*^e 
Figot  to  the  fame  intent.     Br.  Corone,  pi.  147.  cites  6  £    cafe  is  put, 

JL.   n.  fndthe 

'  '  ^  book  cited, 

and  held  to  be  mifadventure* 

a>  If  a  man  cajls  a  ^  Jlont  ovtr  n  houfe  and  kills  a  man  this  is  *  s.  P.  So6i 
not  felony,  but  a  mifadventure ;  per  Fineux  |.  which  Brook  •^*^^^^*^^ 
fays  does  not  fccni  to  be  law,  unlefs  the  casing  be  f  lawful,  a  wall  or 
Br,  Corone,  pi.  228.  cites  ii  H.  7.  houfcwith 

which  one 

is  flain,  this  is  rolfadventore.    Kclw.  136.  pi.    lao to8.  pi.  27.  ■      But  if  a  tnan  knowing 

that  many  people  come  iu  the  (Irect  from  a  fcrmon,*  throw  a  (looe  over  a  wall  intending  only  to 
fright  them,  or  to  give  ihcm  a  light  burr,  and  thereupon  one  is  killed,  this  i»  murder;  for  he 
had  an  ill  intent,  tho'  that  inunt  extended  not  to  death,  and  tho'   he  knew  not  the  party  llain. 

3  i«ft,  «;7.  '     .  .  ' 

•f*  ^s  where  a  man  wUife\  a  hufe  to  nexv  cner  :t,  and  in  the  cafting^  the  tiles  to  the  ground^ 
xhe  t/frJfriJics  a  man  and  kilh  him  againfi  the  tvill  cf  the  cajler^  this  is  only  a  miradventurc.  Br. 
Coronc,  pL  liS.-  ■  But  if  he  Quiiifftortinglj,  or  for  his  picafurc,  and  not  in  lawful  labour^  this 
fecms  CO  be  felony,    ibid.  *  '  * 

3.  ^.  was  indifted  for  the  murder  of  his  wife ;  and  upon 
the  evidence  the  cafe  was,  that  he  being  an  hackney-coach-  • 
man  found  a  foldier^s  pijiol  in  the  Jireet^  and  when  he  came 
home  he  ihcwed  it  to  his  mailer,  tfW  they  took  the  gun-JIick 
and  put  it  into  the  fiftol  and  it  wtnt  down  into  the  muzzle  of  the 
piflol,  by  which  they  thought  it  was  not  charged,  and  his  wife  ■. 
Jfandin^  be/ort  him  he  pulled  up  the  cock  and  the  pijiol  went  off\ 
and  being  charged  with  2  bullets  wounded  her  in  the  belly 
and  kilPd  ber^  upon  which  he  cried  out  oh  !  I  have  killed  my 
dear  wife  !  and  called  in  neighbours ;  it  was  holden  by  us  all, 
that  this  was  manilaughter,  and  not  only  mifadventure...  Ke- 
jyng  41.  cites  Rampton's  Cafe. 

■ 

I 

i  • 

(L)  How.     By  want  of  Care  and  whence  Mif-  [511  ] 

chief  may  probably  enfue. 

1.  TT  Was  indiSed  for  the  murder  of  C  and  upon  the  cvi- 
-^^*  dencc  the  cafe  was,  that  there  were  feveral  workmen 
about  buil-ding  of  a  hfiufe  at  the  Horfc  Ferry,  which  houie Jlood 
about  ^o^  foot  from  any  highway  or  common  paflage,  and  H.  • 
being  2c  tn^Htr  workman  (about  evening  when  the  mailer  work- 
man had  given  over  work,  and  when  the  labourers  were  put- 
ting up  their  tools)  was  fcnt  by  his  mailer  to  bring  from  the 
houfea  piece  of  timber  which  lay  two  ilories  hif;h,  and  he  went 
up  for  th^t  piece  of  timber^  and  before  he  threw  it  down  he  cr^d 
eut  aloud Jland  clear ^  and  was  heard  by  the  labourers,  and  all 
of  them  went  from  the  danger  but  only  C.  and  the  piece  of 
timber  fell  upon  him  and  kill'd  him,  and  my  lord  Ch.  J. 
Hyde  held  this  to  be  manilaughtef ;  for  he  faid  he  fliould  have 
let  it  down  by  a  rope,  or  elfe  at  his  peril  be  fure  no  body  is 
'V  o  L.  aV.  T  t  there : 


5 1  r  turner  or  Q^mdm^ttx. 

there:  but  Wild  and 'Kclyne  held  it  f o  be  mifSuIventttre,  li# 

doing  nothing  but  what  is  uroal  ^ith  workmen  to  do,  and  be* 

fore  he  did  it,  cried 'out  aloud,  ftand  clear,  and  fo  gaTenodce 

that  if  there  were  any  near  they  might  avoid  it.    But  they  all 

held  that  there  was  a  great  difierence  betwixt  the  cafe  in  qucf- 

tion,  the  houfe  from  which  the  timber  was  thrown  (landing 

30  foot  from  the  highway  or  common  foot-path,  and  the  doing 

the  fame  aft  in  London  nreets ;  for  they  all  agreed,  that  in  £«x- 

Jortf  if  one  be  cUanfint  a  gutter^  and  call  out  i9  ftand  afide^  and 

then  throw  down  rybhi/h  or  a  piece  of  timber,  by  wbich  a  man 

13  kiird,   this  is  manflaugbter ;  becaufe  in  London  there  is  a 

eontinualconcourfe  ofpeofk  paf&ng  up  and  down  the  ftreets,  and 

iiew  pailcngers  who  did  not  hear  him  call  out,  and  therefore 

tlie  calling  down  any  fuch  thing  from  an  houfe  there  into  die 

ftreet  is  like  the  cafe,  where  a  man  (hoots  an  arrow  or  ran 

into  a  market-place  full  of  people,  if  any  one  be  kill'd  it  is 

mandaughter;  becaufe  in  common  prefumption  hia  intention 

was  to  do  mifchief,  when  he  cafts  or  (hoots  any  thing,  whicb 

may  kill,  among  a  multitude  of  people;  but  m  the  cale  of  an 

houfe  Jianding  in  a  country  town^  where  there  is  no  fuch  frt- 

<iuency  of  pafieng^rs,  if  a  man  calls  out  there  to  ihind  afide 

and  take  heed,  an^d  then  cafts  down  the  filth  of  a  gutted  &c 

Wild  and  Kelyng  heki  that  to  be  a  far  differing  cafe  from  do- 

>ng  the  fame  thing  in  London.  And  becaufe  my  Lord  Hyde 

differed  in  the  pricipal  cafe,  it  was  found  fpecially ;  btit  Kclyng 

fays,  he  takes  the  law  to  be  clear,  that  it  is  but  mifadventare. 

Kd.4p.  January  13.  2664.  Hull's  Cafe^ 

(M)  How.    By  Event. 

D.  ii8f.  S.  l^TpHERE  was  a  variance  between  M.  and  H^^  for  irreck  of 
pi.  6o.HiU.  J-  the  fea,  infomuch  that  xhty  appointed  to  fight  \  aiidH. 
t  A^frems  ^'^  ^^^  fervants  came  to  M's  houfe  to  fight  with  him;  and 
to  be  S.  C.  a  feme  who  was  annt  both  to  M.  and  H.  perfuaded  them  t$  give 
iho*  differ-  ^v^r  this  difference ;  and  one  of  AT s  fervants  fhcng  aftone  at  H0 
Tc«r"  the-  ^^^  his  fervants  and  by  chance  kilPd  the  aunt.  This  was  adjudg-* 
partia  '  ed  murdcr  by  reafon  of  the  malice  which  he  had  to  H^  Me. 
names  being  87,  pi^  2i7«^  rafch.  lo  EUx.  Sir  Rd^  Mansficld's  Cafe. 

fame.  And  it  wm  tlitrc  hclcl  by  Saunders,^  Higbam  Ch.  B.  Wbiddon,  Brovn,  and  DaSSi^ 
juftices,  and  Brown  and  Catltn  fcrjcantst  and  tbe  attorney  and  folicitor  geaeral,  that  if  it  bad  9^ 
pearcd  tbat//  ctm*  in  dtftnee^  wvitht  Uekalfff  M,  it  had  then  been  murder  in  H.aiid  all  his  coi^ 
panioQS;  but  Brook,  Stamford,  Morgan,  I>ycr^  and  Pridaux  e  contra  r  f'OV  no  malice  caa  be  pce» 
penfc  againft  Che  feme«  and  murder  cannot  be  extended  farther  than  was  tncendedk 

[  572  }  2'  A»  had  a  wife  and  a  child  of  3  years  ofd,  znd gave  peifm 
Hawk.  PL  to  B.  in  order  that  B\  might  poifon  the  wife  wieh  it,  B.  put  it 
c.  84.  cap.  ^-^^^  ^  roafied  apple  and  gave  it  JFs  wife  who  was  then  lying  ill 
citM  s.^c.  in  her  bed,  zndjhe  did  eat  a  little  of  it  and  gave  tbe  teft  to  the 
and  remarks  child.  A.  feeing  tbis  chid  his  wite  for  giving  any  t»  the  cbild^ 
l^.'(Lcb?a'ilt  ^^^'^^g  ^^  ^^^  apples  were  not  good  for  ioeh  chiidiesi»  bur 


•  * 
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lie  let  her  tit  it;  and  after  the  wife  recovered^  hut  the  daughter  very  aa  of 
died  of  the  faid  poifon.     This  was  held  to  be  murder  in  A.  aprrfoa 
but  nbt  in  B»     For  as  to  A.  his  intention  was  at  the  firft  to  ^"^J^Si^^u",^ 
kill  his  wife,  and  the  killing  the  child  fhali  be  conftrued  ac*  intent  is  che 
cording  to  that  original  intention.     But  the  aft  of  B.  can  be  immidiatc 
extended  to  the  wife  Only.  PI*  C  473*  b.  Hill.  18  Eliz*  473.  1*"^  1* 

oj»/^r  '  ^'•J  ^1 J     third  per- 

Baunders  s  Cafe.  foo's  death, 

bur  alfo 
where  it  aty  vfay  ^HafiMolly  eamjafuck  a  miiforhme,  it  makes  the  offender  guilty  of  murder. 

3.  Anapothecary  made  npandeftuaryfor  A*  whowasCckf  Jcnk.a9o. 
Una  the  wife  put  ratjbane  into  the  ele^uarj,  which  A»  eating  part  jlla*?' ^  \ 
of  made  him  v6ry  fick,  as  it  did  others  who  tafted  it  on  A's  is  otherXi^ 
€omplaint  of  it;  wheretipoh  the  tf^o/A^r^iry  being  qucftioned,  where -r^. 
and  t9  clear  hinifelf  ihzt  he  had  not  gone  contrary  to  the  doc-  ^'X^^^J* 
tor's  pr^fcription,  ftirr'd  it  and  eat  part  of  it,  and  thereof  diid.  a  and  B. 
By  the  ftirring,  the  poifon  was  the  more  mixed  with  the  elec-  hiHi9yij,M 
tuary,  and  that  occafioned  the  death  of  tht  apothecary,  tho'  ^;/^u^|*f 
the  others  who  had  tafted  of  it,  and  A«  alfo  furvivedi     It  was  or  robbery 
tefolved  by  all  the  juftices  that  the  wife  was  guilty  of  the  mur-  1"  A,  F«r 
der;  for  the  taw  conjoins  the  niurdroUi  intention  ofpoifoning  A*  thc'^i'iinf- 
Huith  the  ^t;^»f  of  killing  the  apothecary.  For  the  putting  in  the  mcnt  which 
poifon  was  the  caufe,  and  his  death  the  event*    And  had  not  A.  ufed 
the  poifon  l)een  put  in,  the  ftirring  could  not  have  caufed  his  JJ^'^^^e^  JJuc 
deaths    9  Rep^  81*  Trint  9  Jac*  Agnes  Gore*s  Cafe*  ^pifJzo^\^ 

not;  for  that 
jj  tt^snt  nattlrale  &  operatkr  mceffkric^  whereat  the  other  fa  niMi  as  B.  for  inftance]  h  volunhvium 
«ge/is.— Serjeant  Hawkina  fays,  the  ftirring  is  not  piaterial  j  for  inafmuch  as  fuch  a  murderous 
intention,  which  perhaps  in  ftri^nefs  might  juftly  be  made  punifhable  with  death,  fnies  now  i'h 
mmu  the  caafe  tf  the  Kings  /ofitig  afitbjeff,  it  Jball  be  as  fcYercly  pnnifhed  as  if  it  had  had  the 
intended  cfleA,  the  miffing  whereof  is  not  owing  to  any  want  of  malice  but  of  power.  Hawk. 
PLC.  84.  cap.  31.  S.  42. 


Ae 

kwn  head  taies  the  p9t  anddrinh  nf  it  and  thereof  dies  \  ihls  is  murder  in  A.  For  the  Jaw  couples 
the  event  with  the  intentiooi  and  the  end  with  the  caufe.  And  if  C.  thinking  there  is  fugar  in 
the  wine,  Airs  it  with  a  knife  and  drinks  of  it,  this  will  not  alter  the  cafe.  Refolved  9  Rep.  Si 
b.  ia  Agues  Gore's  cafe. 

But  if  one  prepares  rcajkane  to  kill  rats  and  ffiice  or  other  vermin,  and  leaves  ic  in  places  for  that 
pOTpofe,  ai'd  with  no  ill  iment,  and  one  finding  it  eats  of  it  and  dies,  this  is  no  felony.  Re- 
folved. 9   Hep.  81.  b.   in  Agnes  Gore's  cafes, Hawk.  PI.  C.  8^^-«ap.  31.  S.  43.  S.  P.  fay:, 

ft  is  hocqicide^  /if/br/sivim  only  ^  becaufe  the  perfon\  intentions  were  wholly  innocent. 

{N)    How*    By  parrels  and  Provocations^   and 

what  ftiall  be  faid  fuch. 

I.    A    And  B.  being/nV«Jj  were  at  bowls^  A*  upon  hot  words 
-"••  kilkd  B.  with  a  bowl;  this  held  but  manflaughter. 

Arg.  Comb.  407.  cites  Mich.  13  Jac.  the  King  v.  Newbury* 

2*  If  a  man  upon  a  fudden  dijappointment  by  another  Ihall  s.C.ci*eil 


rtfort  t/io/tntiy  to  that  other  manUhouJe  to  expoftulate  with  him,  ^^^^^^^ 
and  with  his  fword  fliall  endeavour  to  force  his  entrance^  to  com-  Jj'^'J'hVic 
±d  that  other  to  perform  his  promife^  or  otherwife  to  comply  ch.  j.  fays, 

Xta  witlX  «wa»haW 


512%  a^ttrfier  or  a^anflauffi^ter; 

h^reatthc  with  liis  diefircj  and  the  owner  (hall  fct  himfelf  in  oppofitiofi 
onl^nii^-  to  him,  and  he  Ihall  pafs  at  him  and  kill  the  owner*  of  the 
flaugbter  houie,  it  is  murder ;  per  Holt  Ch.  J.  Kelyng  134.  and  to  that 
and  that  the  purpofe  cited  2  Roll  Kep«  460^  Clement  v>  Sir  Charles  Blont* 
ofiu  rcf!^  Where  the  cafe  was,  t^^at  A.  had  promifed  a  dog  to  Sir  C.  B. 
^  and  being  requefted  accordingly  to  deliver  him,  refufed,  and 

L  .5^3  J  beat  tlie  dog  home  to  his  houle :  at  which  Sir  Charles  fetched 
bV^^ca'ufe  ^^^  fword  and  came  to  A's  houfe  for  the  dog.  A.  ftood  at  the 
the  unlaw-  door  and  refitted  his  entry,  B.  thereupon  kills  A.  The  jury 
'"k*kbi  ^^^  merciful,  and  found  this  faft  in  Sir  Charles  to  be  but  man* 
warcon-"**^  flaughtef;  Doderidgc  was  clearly  of  opinion  that  it  was  mar* 
cernedwas  der,  but  thcLd.  Ch.  J,  was  a  little  tender  in  his  direAion  to 
a  fuddcn  the  jury.  But  Rolls  makes  this  remark,  that  it  was  not  in/iftei 
withmii  dc-  '(P^^  '^y  *^^  appellant's  council,  that  C.  was  in  defence  of  bis 
liberation,  houfe^  and  that  Sir  C.  attacked  him  to  force  in:  it  was  without 
and  Hales  all  queftion  murder,  tho*  of  a  fudden  heat  3  for  there  was  m 
'  j'jll^g  ajfault  by  the  deceafed  upon  him  nor  on  any  of  his  friends,  but 
mj  mach    all  the  violence  and  force  was  on  Sir  Charles  Blunt's  iide. 

upon  it,  that 

Che  unlawful  a&  muft  be  with  deliberation,  other^rife  the  killing  cannot  be  mardcr. 

3.  A.  with  other  company  was  in  the  Vine  Tavern  in  Hol- 

born  in  a  roomy  and  fome  other  company^  bringing  with  them 

fome  women  of  il   fame,  would  needs  have  the  room  where  A« 

was,  and  turn  bim  out,  to  which  A.  anfwered,  that  if  they  bad 

civilly  defired  it  they  might  have  had  it,  but  he  would  not  be 

turned  out  by  force  ;  and  therefore  they  drew  their  fwords  on 

A.  and  his  company,  and  A.  drew  his  fword  and  kiH'd  one  of 

them,  and  it  was  adjudged  juftifiable.    Kelyng  5 1 .  cites  Mr. 

Ford's  Cafe. 

S.C.Sid.  4.  -^.  and  B.  quarrelled  in  a  tavern^  and  A»  faid^  iUxxtif  vse 

177.  And    figlji  fiQyj  I Jhall  have  the  disadvantage  of  my  hirh^hccUdjhoes^ 

thei^Xec-  ^^d  thtj  went  out  amd  prefently  after  fought  in  the  fields^  when 

tion  to  the    J*  tilled  B.  but  it  was  proved  by  oVie  witnefs,  tliat  at  the  time 

jury  faid,      Q.  made  a  thrufl  at  B.  whereupon  A,  clofed  with  J9.  and  killed 

flrencVbJ-"  ^''"i  *"^  dcpofitions  of  Other  witnelles  that  were  dead  were 

twcen  man-  read  to  the  fame  purpofe.     The  Court  dire£led  the  jury  Aat 

flaughtcr      /^/j  t^^^  murder  in  C.  being  prefcnt  in  aiding^  tho*  A-  who  was 

h  ih!u  the  *  P^^^  *"^  '^^^  ^^^'^  ^"^^  ^y  ^'^  peers  was  found  guilty  of 
firft  is  upon  manflaughtcr  only.  And  that  as  to  diftance  of  time  between 
a  fudden  the  quarrelling  and  the  fighting  to  make  it  murder,  fuch  time 
an7thc"***  ^"^y  ^*  fufficient  as  may  make  it  appear  not  to  be  done  upon 
other  upon    thc  firft  paffion,  which  appeared  in  this  cafe  by  A's  confidering 


:  fa\d/uJ- 

tion  and  whatnot  had  been  a  doubt;  and  it  fi»em*d  to  fome  of  them,  that  'W9rdi  itvV'aftf  K^au 
is  not  any  provocation,  but  to  make  provocation  to  fight  there  muU  be  blowi  ;  and  ifvu  if  ()wn 
%e  proTocaiion  in  a  hoofc,  and  they  thereup«'n  fight,  and  after,  before  their  itijcn  cam  get  tie  f^*^ 
Jominance  of  their  fajftw^  t}-^^^  *^g^^  again  and  the  one  kill*  che.  ocher]  (the  orig.  is,  et  la  fi^l 
this  is  only  manllaughter.  But  if  after  the  prcvocatian  in  the  homfe  t  key  fay  ^  thn  /««  ii  mt  «  J«"»^ 
k**mtnt  pact    (and  fo  have  rcal'ou  [caoyghj   \^  judge  of  thc  coavcuicncy}   and  »/f6>«f  -•^•^^ 


flace^  tKis  will  make  tt  miircler»  notwitBftancling  that  the  (i^ht  is  to  be  immediately:  Ibr  the  cir- 
•cumftancc  (hews  their  temper.  But  the  jury  found  C.  guilty  of  manlhughter  oniy,  and  at  ano- 
ther day  he  had  his  ck^rgy. 

• 

5.  One  Bury  had  imprefs^d  ajlrangerwho  made  no  rejijiance^  Bat  Holt 
Hopkin  H ungate  finding  xht  prefs-majler  had  no  warrant  vioyiid  ^h.j.faid, 
refcue  him,  and  drew  his  fword  and  fo  did  the  prefs-mafter,  {$"[*?* 
and  they  oailed  at  one  another  and  Hopkin  Hungate  killed  HungMe'i 
him;  held  but  manilaughtcr.  Comb.  407.  Hill.  9  W,  3,  B.  R.  c*re  he  faw 
*in  Cafe  of  tlie  King  v.  Keate  cites  1666.     Hopkin  Hungate's  I^^ft^Jjf*" 

C^f^-  pofTeflian  pf 

the  man, 
who  made  no  rciidance,   and  that  Bridgman,  Hale  and  fix  more,  (contra  Kelynge  Ch.  J.  Wind- 
liam  and  Moreton)  held  that  it  was  but  manilaughtcr,  becaufe  the  reftraint  wifAaut  legal  nvnrrant 
was  a  fufficient  provocation  to  an  Englifhman,  but  if  there  had  been  no  provocatloc,  then  it  was 
agreed  ir  had  been  murder,  the'  blows  exchanged.     Ibid.  408. 

*  S.  C.  Kelyng.  59.  25  April  1666.  by  name  of  Hopkin  Hangatc's  cafe.  And  they  (aid  that 
if  a  man  be  unduly  arreflcd  or  reftrained  of  his  liberty,  altho'  he  be  quitt  himfelf,  and  do  not  en* 
<3eavour  his  refaie,  yet  it  is  a  provocation  to  all  other  men  of  Kn((land,  not  only  his  friends  but 

i^rangers  alfo  fof  common  humanity 'e  ''-'"    — —  * '*    "-•J"'^—  <"••'»    *- —  j t- 

but  the  three  jufliccs  above  and  Ti 
be  murder;  becaufe  there  was  (as  they 

S.  C.  cited  Kelyng.  137.  That  eight  judges  conceived  it  only  manflaaghtcr  againft  the  opinioa 
of  the  four  juftices  of  B.  R.  but  that  the  judges  of  B.  R.  did  conform,  and  gave  judgment  ac» 
cordingly.  * 


>cation  to  all  otner  men  ot  x:.nfriand,  not  only  his  friends  but 
's  fake,  as  my  Ld.  Bridgman  laid,  to  endeavour  his  refcue  • 
!*wifden  J.  were  of  another  opinion,  and  held  it  to  r  ^  -i 
icy  thought)  no  provocation  at  alt.  L  5'4  J 


6.  G.  was  a  fmith,  and  had  ordered  bisfervant  to  do  fome 
hujinefs^  and  when  the  mafter  returned  they  fell  to  work  ;  the 
niafler  aflced  him  if  he  had  done  what  he  ordered,  the  fervant 

Taid  he  had  not  done  it ;  then  the  majler  [aid  if  you  he  not  more 
diligent  I  will  have  you  fent  to  bridewell  \  t\\e  fervant  f aid ^  I 
had  as  good  go  to  bridewell  as  continue  in  your  fervice  ;  the  mailer 
takes  up  a  piece  of  iron  and  kills  him,  and  upon  a  fpecial  ver- 
dift  it  was  adjudged  murder,  in  Kelyng's  time.  Comb.  408. 
cited  by  Holt  Ch.  J.  Hill.  9  W-  3.  B.  R.  in-  Cafe  of  King  v.- 
Keate  as  loOftober  1666. 

7.  A.  coming  into  his  houfe,yii/W  B.  in  the  an  of  adultery  ButTwIf- 
^ith  his  the  faid  A*s  wlfe^  and  he  immediately  took  up  afiool  and  therl*wat 

'Jlruck  B.  on  the  h^ad  io  that  he  inftantly  died.  They  found  cafe  found 
'that  Kf  had  no  precedent  malice  towards  him,  and  fo  left  it  to  ^'forej^r- 
the  judgment  of  the  Court,  whether  this  were  murder  or  man-  ^hi/hw*' 
ilaughter :  the  Court  were  all  of  opinion  that  it  was  but  man-  the  famo 
ilaughter,  the  provocation  being  exceeding  great,  and  found  wiihihif, 
that  there  was  no  precedent  malioe*  Vent.  158.  Mich.  23  Car.  f^n/^J^ 

2 .  B .  R ,  *  Middy's  Cafe.  the Vifona 

being  /«* 
formed  (f  the  adulterer* s  familiarity  with  his  wfe^  he  faid  he  ^vould  be  revenged  (f  lilm,  and  after  find* 
ing  him  in  the  a£l  killed  him,  which  was  held  by  Jones  to  be  murder.     Which  the  Court  (aid 
inight  be  io,  by  reafon  of  the  former  declaration  of  his  intent ;  but  no  fuch  thing  is  found  in  the 

prelent  cafe.     Ibid.  I59. *  S.  C.  by  the  name  Manning's  cafe,  and   he  had  his  clergy  at  the 

bar  and  was  burnt  in  the  hand,  and  the  Court  direAed  the  executioner  to  burn  him  gently;  be- 
caufe there  could  not  be  greater  provocation  than  this.    Raym..2i2. S.  C.  ciicd  Kclyug.  137  « 

by  Holi  Ch.  J.  Hill  5  Annas  in  cafe  of  the  Queen  t.  Mawgridge. 

8.  A.  was  convi^ied  of  publifhing  a  libels  wherein  he  had 
gccufed  the  King  (when  Duke  of  York)  that  he  had  hired 

T  1 3  him 
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5 1 4  puttier  at  9wnSmg^ttt. 

him  to  kill  the  late  King  Charles  fcc.  And  on  Fridaj-  Jtuii 
aOy  he  was  brought  to  the  bar,  where  he  received  this  jintence^ 
viz.  that  he  Ihould  pay  the  fine  of  ^ool.  that  he  flioutd  ftand 
twice  in  the  pillory,  and  go  abput  the  ball  with  a  paper  ia 
his  hat  iignitying  his  crime  ;  that  on  Tburfdaj  mxt  hejh^nlihe 
whipped  jrqm  jildgate  to  Newgate^  and  an  Saturday folUwu^ 
from  l^ewgate  to  Tyburn^  which  fentence  was  executed  accord** 
mgly ;  and  ai  he  was  returning  in  a  coach  on  Saturday  from  Ty* 
hum,  one  Mr.  Robert /r^i;fcri  a  barrifter  of  Grey  Vlnn,  a/hi 
him  in  a  jeering  manner^  whether  he  had  run  hii  beat  that  daf% 
who  replied  again  to  him  in  fcurrilous  wordSf  thereupon  Mr« 
Frances'  run  him  into  the  eye  with  a  fmall  cane  which  he  bad  tbem 
in  his  hand^  of  which  wound  the  laid  Mr,  Dangeriield  diedoa 
the  Monday  following;  Mr.  Frances  was  indided  for  this 
ipurder,  and  upon  not  guilty  pleaded,  was  tried  at  the  Old* 
Baily,  and  found  guilty,  ana  executed  at  Tyburn  on  Friday 
~uly  24*  in  the  fame  year,     3  Mod.  68.  Trin.  i  Jaq.  2.  B.  R, 

he  King  v.  Dangerfield. : — But  this  ^ould  rather  be 

•v-    tiAA     ttc  King  V.Frances, 

a  5—-  9-  A ,  the  majlerfent  to  PT.  bis  gardener  for  the  key  of  bisgar^ 
Comb.  406.  den  with  intent  to  difcharge  him  from  his  fcrvice ;  IV.  refund  to 
'R^M^^^i'  fend  the  i/y,  v/hcrevipon  j/.  fetched  his  fword^  and  went  «■/ 
thw5!2^.  (xpojlulated  with  JV.  about  the  key,  W.  faid  A.  JhouU  have  it  if 
Ropkby  J.-  bf  would  \  upon  this  J.  drew  his  {word,  andjiruck  fFi  and  cut 
^«<*f  *»«  J»»  bim  on  the  head.  W,  endeavot&edtojlriki  J,  with  a  bandU  #/# 
thitib"  /O;'*^  but  being  hindered  by  the  rack  of  a  chimney,  betuncVd  J. 
i)roke  oa  with  the  handle,  ftnd  fhfn  A.  run  bim  through  the  boaj,  whereof 
tbc  be«d  w^  jjed.  One  queftion  was,  if  this  was  within  the  flatute  of 
7h^^^p{  ftabbing,  buttbM  was  given  up;  and  then  the  qoeftion  was,  if 
tbe  fnc^d  it  >7as  murdcr.  After  much  argument,  the  Court  (aid,  thatit 
or  handle  of  ^^^  juftifiablc  in  W.  to  ufc  the  handle  of  the  fcythe  after  a  cut 
r^^^!^^^^^1  made  on  his  head  by  his  mafter;  that  the  provocation  given 
Ind  fald  ^^^^  ^as  very  (lender,  and  might  be  eileemed  as  none  at  all; 
|hat  in  cafe  bccaufe  after  thp  anfwer  fent  by  W.  the  prifoner  did  cxpoftuT 
if  life  he  i^te  with  him  for  fome  time.  Sed  Adjorn;it\ir,  c  Mod.  287, 
»?'«;;    Mich,9W,3.B.R,theKiDgv.Keate, 

thing  by  in- 

teodmcr.t-rTT*-$-  C.  n  Mod.  Yi$.  Judgment  was  gtven  agaioft  the  tndlAiaenc  on  tKe  fiatnteef 
gabbing j  that  it  was  vicious,  (^nd  therefore  quafhed  it.  And  as  to  the  iadi^^ncnc  at  ooouMa 
law,  it  is  Qonfenfe  in  the  beginning  ;  for  it  hfiid,  that  ji,  ^fuJt  ax  mfiudi  m  iK  mmi  tkcpid  A^ 
fr^JatW  %uitk  4  rfrf<ifif/[(;or<fof  tbevalue  of  5s.  which  he  the  faid  A.  in  his  right-^od  hs4 
and  held,  fr^at  }V.  fftpugit  ^  fercujft^  wherein  there  is  a  f^^  MC  tmwmcky  and  lb  is  mgfnft^ 
Thm  there  is  ancther  ihing  which  is  very  odd,  tho*  it  msy  not  oe  cnory  becaafe  it  laay  fvBokf 
he  a  futfictei  t  drfiriptoo,  yiz.  The  indii^ment  fays,  that  he  gave  hips  a  mortal  ^vtwid  J^h 


fU  unis  pot/ich  ^  frfjvttditath  /«  &  fir  Ccrfui.     Ard  fo  the  indi^huetit  was  qpalhcd^  and  kt  «J| 
]|i»ird  10  af  pctr  at  the  next  general  gaol  delivery  for  the  county  of  Wilts* 

iQ.  C.  was  the  commanding  officer  in  the  iruard-^room  atth« 
Tower,  and  t)iere  was  a  woman  of  C*s  acquamtancc  in  compa- 
ny and  others  with  him,  and  alfo  there  was  one  M.  whom  C, 
bad  invited  hither.  M.  affronted  the  woman,  fo  tbatanm 
WPfds  palTe^  between  M?  W^  *?  wpmam  IP  f rtf^ce  of  C, 


a^uttier  ot  d|&9nilau0!)tet«  5x5 

9iT\i  the  reft  of  the  company,  and  M.  threatned  the  tvoman^ 
thereupon  C.  dejtred  M*  to  forbear^  f^y^^S  ^^  muji  proua  her. 
But  M.  perfijiidand  demanded  fathfa^ ion  of  C^  with  intent  to 
provoke  him  to  fight;  upon  whicli  C.  toW  M   that  it  was  not 
a  convenient  place  but  at  another  time  and  place  he  would  be 
ready  to  give  it  him,  and  in  the  mean  time  dejirtdhim  to  he  more 
€ivil  or  to  leave  the  company*    Thereupon  M.  loie  up,  and  was 
quitting  the  room,  but  as  he  wasgoing,  heyJia/rA^^K^  ^^/fl/}- 
bottle  full  of  wine  andviolently  threw  it  at  C,  and  therewith  Jlruck 
iim  on  the  head.  Upon  which  C.  immediately  rofe  up  and  threw 
another  bottle  at  M.  and  broke  his  head.     But  M.  immediately 
'irfiir  bis  Ringing  the  bottle  at  C.  without  any  intermijjion  drew 
iisfwordy  and  wrujl  C.  into  the  left  pap  of  his  breajt  over  the 
arm  of  out  J*  S.  notwithftanding  the  endeavour  ufed  by  the 
iaid  J.  S.  to  hinder  M«  from  killing  C.  and  gave  C.  the  wound 
of  which  he  inftantly  died.    In  all  this  time  C.  had  no  fword 
drawn,  nor  ever  fpoke  after  M*  had  thrown  the  bottle.    Holt. 
Ch,  J.  delivered  the  opinion  of  the  judges,  that  M.  was  guilty 
of  murder,    Kelyng  1 19.  Hill.  5  Ann,     The  Queen  v.  Maw* 
.gridge, 

1 1 .  No  words  of  reproach  or  infamy  are  fufficient  to  provoke  ^* '  ^^3*  *^ 
another  to  fuch  a  decree  of  anger  as  toftrike  or  afiault  the  pro*  be  u  there. 
voking  party  with  a  fword,   or  to  throw  a  bottle  at  him,  or  loreofopi- 
ftrikc  him  with  any  other  weapon  that  may  kill  him;  but  if  ^^^^%/^ 
thc.perfon  provoking  be  thereby  killed  it  is  murder.    Cited  an  in  am-* 
per  Holt  Ch.  J.    Kel.  130.  Hill.  5.  Ann.  iJ.  R.  in  Cafe  the  ^»'!v/05<- 
Queen  v.  Mawgridge,  as  apoint  pofiiivcly  rcfolvedin  the  af-  '^7j^1«f- 
iembly  of  the  judges,  18  Cfar.  2.  tumt/imUM' 

gauge,  ana 
^»  15(0  provoked  that  lie  tlraw*  kiifimrdy  and  mskH  a  faft  ai  B.  (B.  then  hiving  no-^eapon  drawn)  , 
bat  milTes  him,  aod  thereupon  B.  draws  its  fword,  ano  pali'c»  at  A.  and  there  heing  an  inier' 
change  of  paflcs  hetween  then,  X  H/Is  B,  that  tt'is  is  murder  in  A.  For  A'b  pafs  at  B.  was 
SBilicious,  and  what  B.  afterwards  did  was  lawful;  Bui  if  A  who  had  been  fo  pfovok' cl i6'««/x 
jUtfwmd,  tfjM^then  hcfwt  he  faffuy  B*ifwQiri  h  A4twn\  or  A*  bids  him  dnnuf  and  B.  thercopoA 
(drawing,  there  ^r^^  to  be  mutual  faffis  \  If  A.  kills  B.  this  will  be  but  maiidaugWr,  becaafe  it 
ipras  fudden,  and  A's  defign  was  not  fo  abfolately  to  deflro^  B.  hot  10  combat  with  him,  whereby 
be  run  the  hazard  of  his  own  life  at  the  lame  time.  But  if  time  wat  appointed  to  fight  (fuppo<e 
the  next  day)  and  accordingly  they  do  fight,  it  is  raorder  in  him  that  kills  the  other;  but  if 
they  go  into  the  iield  immediately  and  6ghr,  -then  hut  manflaucihtcr.  Suppoft,  mfw  fnvok'*. 
it^  iangjuag*  girea  by  B.  to  A,  A,  pies  S.  a  box  oa  the  eaf,  or  a  little  blow  with  the  ftick,  ^thich 
happens  to  be  ib  unluckily  that  it  Hlh  B,  who  might  hare  fume  iropoflhume  in  his  heati  or  other 
ailment  Which  proves  the  caufe  of  B's  death>  this  blow,  tho'  not  juftifiable  by  law,  but  is  a  wrong, 
y«t  {it  may  be  hot  manflaughter,  becaufe  St  does  not  appear  that  he  dengned  fuch  a  mifchici, 
Kel.  130,  131. 

12*  Tv7o  Jlrive  for  the  wally  and  one  kills  the  othcr»  this  is 
manflaughter.    H.  P*  C«  57* 

(P)    HoWf    By  onem  2L  Company  where  it  is  [  5^6  ] 

Murder  in  another. 

!•  iF  20  come  to  do  an  unlawful  aH^  and  one  of  them  kills  a  man,  in  cafes 
A  all  Ihall  be  adjudged  Idons.    Br.  Impnfonmcnt,  pi.  40.    prindpann. 

T  t  ^  a..  Lord  tent  is  t» 


5)6  ^uttitttK^mfisai^n* 

commit  a  bread)  of  the  peace,  not  intended  againft  the  peiiHn  of  him  that  happens  t6  he 
it  fecms  clear,  that  regularly  where  divers  perfons  rcfolve  to  refift  all  oppofers  io  tbeownn 
of  any  breach  of  the  peace  that  naturally  tends  to  raife  tumults,  as  by  conunitriag  a  Tioiect 
difleifin  with  great  numbers  of  people,  hunting  in  a  park  ice.  and  in  to  doing  happen  to  kill  m 
man,  they  arc  all  guilty  of  murder;  yet  if  fnch  difleifbrs  haying  fo4t:ible  poficffion  of  an  faoole 
afterwards  kill  the  perfon,  whom  they  eje£led,  as  he  is  eodeaTouring  In  the  night  forcibly  to  re- 
enter, and  to  fire  the  houfe,  they  are  guilty  of  manflaughter  only;  perfcaps  for  this  nrafin 
chiefly,  becaufe  the  party  ilain  is  kimfelf  fo  much  in  fault ;  but  io  foch  or  any  other  fl|vanrly  if 
a  peace  o65ccr  doing  his  duly  tho' not  known,  or  even  a  private  perfon.  giving  proper  notice  «f 
his,  intention  lo  keep  the  peace,  be  flain,  it  will  be  murder.  Hawk.  Fl.  C.  Abr.  90.  cap.  3^.  S. 
]^ la  the  Fol.  Bdlt.  it  is  Page  S4.  cap.  31.  S.  46,  47,  48* 

S.  C.  Ke^         2»  Lord  Dacres  and  others  agreed  to  enter  into  apart  and  hunt 

icc.^cit«*34  '^^^'^^  ^"^  '^  ^^^^  ^^^  ^^^  y»/>wW  reftft  them.  They  accordingly 
H.  8.  Br.  entered  the  park,  and  a  perfon  [or  keeper}  came  to  one  of  the 
f N.  C]  company,  and  alked  him  what  bufinefs  he  had  there,  and  the 
andfa\^the  ^^^^^^  killed  him,  the  lord  being  a  quarter  of  a  mile  from  the 
Lord  Dacres  place  and  knowiug  nothing  of  it,  yet  this  was  adjudged  murder 
was  hanged,  m  him,  and  in  all  his  companions.  And  alfo  another  ♦rent 
iiNlod*^  ^^^^  ^^  orchard  to  gather  pears,  and  one  coming  to  hira  21A 
630.  Hill,  rebuking  him,  he  killed  him,  and  this  was  adjudged  murder. 
13  ^^''  3.  Mo.  86.  pi.  216.  Pafch.  10  Eliz.  Ld.  Dacrcs*s  Caie. 
S.C.adjudg.  3.  A.  B;  C.  and  D.  wth  pikes  and  other  arms  went  into  ITjde* 
ed.  When  Park  in  the  night  tofieel  venifon.  The  keeper* sfervanis  ajfauh'* 
ers^M°tbe  ^^  ^^^^*  Tlity  AtA '^  one  of  the  fervantsjhot  off  a  piny  and  womni* 
keeper's  fer-  ed  Que  of  them%  they  returned^  and  A.  wounded  one  of  the  ketpirs^ 
yants  called  of  which  J|ie  died  about  10  days  after;  this  was  held  wilful 
JundThich  JHvrder  in  *  all;  becaufe  they  were  about  an  unlawful  ad,  and 
they  ought  this  event  ihews  their  malice  and  intent  ab  initio  to  kill  all, 
to  have  that  reiifted  their  wicked  purpofe,  with  the  weapons  which 
fcl^'yleidld  ^'^^y  f^^"«<i  witU  them.  Palm.  35.  Trin.  17  Jac.  B.  R.  War- 
thcmreives    mole's  Cafe. 

to  me  keep- 
er.   2  Roll.  R.  T£o^Vonna^s  Cafe.-*——*  S.  ?•  u  Mod.  630.  Hill  T3  W.  3.  cueil  bj  Hflll 

Ch,  J,  Iq  (afe  of  the  King  t.  Plummer. 

4.  N.  coming  to  an  Inn,  J,  S.  and  JV.  R.  quarrelled  wth  bis 
fervants^  and  beat  them^  which  N,  bearing  of  came  into  the  room 
but  after  the  affray  was  over^  and  heat  them^  bat  oncef  tbcm  thrcv 
N.  upon  the  ground^  whereupon  one  of  the  fer  v  ants  dre%u  hisfwwd 
in  defence  ofN,  bis  majier^  and  happened  in  the  fcuffle  to  wound 
N.  (f  which  he  died  foon  after.  The  coroner's  inqueft  found 
the  fervant  guilty  murder,  and  acquitted  the  others.  Where- 
upon the  others  were  indided  and  found  guilty  of  manflaugh* 
ter;  and  as  to  the  fervant,  Kelyng  J,  dircflcd  the  jury  to  find 
the  fervant  guilty  of  manflaughter,  tho*  it  appeared'that  the 
hands  of  others  were  upon  the  fword  at  the  time  of  the  ftroke 
given,  and  fo  all  were  foqnd  guilty  of  manflaughte^.  Sid.  254. 
Pafch.  17  Car.  2.  B.  R.    The  King  v.  NeviL 

5.  If  two,  three  or  more  arc  doing  an  unlawful  tft7,  as  abufiQg 
the  paflers  by  in  a  ftreet  or  highway,  if  one  of  them  kills  a 
p'affer-by,  it  is  murder  in  all,  and  whatever  mifchief  one  docs 
they  are  all  guilty  of  it ;  and  it  h  lawful  f^r  any  perion  to  at- 
tack 


gurnet  or  ^anttattgi^ter «  ts^^ 

tack  and  fupprefs  them,  and  command  the  King's  peace ;  and 
fuch  attempt  to  fupprefs  is  not  a  fufficient  provocation  to  make 
kiUtng  manslaughter,  or  fon  ailault  demefne  a  good  plea  m 
trcfpafs  againft  them,  per  Holt  Ch.  J*  i2  Mod.  256.  Mich. 
10  W.  3.  Aihton  V.  . . .  .^ 

(}.  Eight  wool  runners  being  met  in  a  lane  by  the  King*  s  officer  Si  [   5^7  3 
as  they  were  going  with  the  wool  to  the  fca-fide,  and  the  Kci.  109, 
word  of  feifure  given  by  the  officers y  A»  one  of  the  gang  fired  his  ^*  ^» 
gun  and  killed  j.  5.  one  of  his  own  gangf  viz.  one  of  the  eight, 
and  now  B.  another  of  the  gang  was  ludided  for  the  faid  mur« 
der.     This  cafe  having  been  for  two  vacations  under  the  con* 
fideration  of  all  the  judges  of  England,  and  feveral  times  at«> 
gued  before  them,  it  was  at  length  unanimoufly  refolved, 
that  this  was  not  murder  In  the  rejl  ^  the  gang  ^  It  not  being  found 
^that  hejhot  at  any  of  the  Klng^s  officer s^  which  y  If  founds  would 
have  made  It  murder  In  all ;    but  the  jury  not  having  found 
that  fad,  the  judges  cannot  intend  it ;  and  it  being.poffible 
that  the  di&harge  of  the  piece  might  be  by  accident  or  chance 
they  muft  rather  intend  it  to  have  been  fired  upon  fome  other 
occalion  than  againft  the  King's  officer ;  and  therefore  B.  the     ' 

Srifoner  was  acquitted.     12  Mod.  627.  633.  HilU  13  W.  3.  B. 
..  The  King  v.  Plummcr. 

7.  It  is  a  general  receiv*d  opinion,  that  if  two  perfons,  viz. 
A.  and  B.  are  engaged  In  an  unlawful  aii^  and  a  ftranger  is  killed 
by  one  0/  them,  this  makes  the  other  guilty  of  murder,  by 
reafon  of  their  being  both  originally  engaged  in  the  unlawful 
ad.  But  this  has  ieveral  qualifications  and  limitations,  ift. 
He  mufi  know  of  the  other^s  malicious  dejign^  and  which  Is  foreign 
and  different  to  the  original  III  defign  engaged  in,  or  therwife  he 
Ihall  not  be  guilty  of  murder.  2dly,  I'hc  aft  of  one  where- 
by death  dotli  enfue  mufi  be  Inpurfuance  of  the  original  unlawful 
fi^;  asif  feveral  go  into  a  park  to  hunt  where  they  have  no 
right,  and  immediately  aiter  two  of  them  quarrel,  and  one 
kills  the  other,  it  is  /only  manflaughter  in  him  that  kills,  and 
no  offence  in  the  reft ;  becaufe.the  killing  was  not  in  purfuancc 
of  the  unlawful  aft  which  they  were  all  engaged  in.  3dly.  The 
unlawful  aft  muji  be  deliberate ;  for  if  it  be  done  on  a  fudden, 
the  death  occafion^d  by  purfuance  of  it  will  not  amount  to 
murder.  4th,  The  aft  muft  not  only  be  deliberate,  but  mufi 
alfo  be  to  do  hurt  to  fome  body  either  Immediately  or  confequentlally^ 
or  otherwife  the  killing  is  not  murder.  5th.  Tho'  luch  deli- 
berate unlawful  aft  tend  not  to  the  hurt  of  any  pcrfon,  yet  the 
being  unlawful  will  make  it  manflaughter.  And  further,  tho^ 
it  be  not  with  dcRgn  to  hurt  any  perfon^  yet  If  It  be  fucb  an  un-* 
lawful  a^  as  Is  felony  f  and  carried  on  with  a  felonious  Intent  y  and 
Inpurfuance  of  fuch  ail  a  man  Is  illVd^  fuch  killing  is  murder 
not  only  in  him  by-  wTiofe  hand  the  perfon  falls,  but  alfo  in 
all  thofe  concern'd  in  the  felonious  intent.  As  if  divers  agree 
to  rob  a  houfe,  and  fome  are  placed  in  a  paiTage  leading  to  the 

houfe, 


5 1;  ff^mm  ot  ji^nflatigfiter. 

houfet  and  a  perfon  coming  by^  is.  ftopt  by  tbofe  in  ibemfljgi^ 
and  is  kiUcd  in  the  fcuffle  by  one  of  theitiy  and  no  robmry  k 
•committed,  yet  this  will  be  murder  in  all  tbofe  that  were  by 
at  the  time,  andlikewifeinallthofethatwenttoiobthckoiili^ 
and  were  not  afiually  prefent.  Per  Holt.Ch.  J.  in  dclWeiing 
the  reafons  of  the  refolutions  of  all  the  judg^  in  England. 
12  Mod.  627. 10633.  ^^'^'  ^3  ^*  3-  The  King  Y.  Plommer. 

8.  IndiAment  againft  A.  for  the  murder  of  J.  S.  and  dfe 
againft  B,  C.  D.  and  E.  as  peribns  prefent,  affiiling»  aiding 
and  abetting  jl.  therein.  £.  being  arraigned  upon  this  indifU 
snent  pleaded  not  guilty,  and  upon  evidence  it  appeared,  that 
'the  perfon  llain  was  a  conftable,  and  in  the  execution  of  his 
'Office  with  divers  other  conftables  in  May-Fair ;  that  £•  tht 
frifoner  firft  drew  his  fword,  and  with  divirs  §tb€rs^  U  ibe  \ 
her  0/'4operfons,  fellup^n  the  conftables  i  that  this  ^Jfretf 
tinued  an  hour  after,  till  in  the  tnd  one  of  the  conftables,  via. 
the  faid  J.  S.  wasjflainj  but  by  whofe  hand  it  did  not  appear. 
It  alfo  appeared,  that  if.  bad  beiH  tried  on  this  indifbnent,  aai 
omitted;  and  per  HoltCh,  J,  ift.  Tho'  the  indiftmeot  fat 
againft  the  prifoner  for  aiding,  affifting,  and  abetting  A.  iHio 
was  acquitted  ;  yet  the  indiAroent  and  trial  of  this  prifencr  ii 
well  enough ;  for  who  aftually  did  the  murder  is  not  material; 
the  Qtiatter  is,  that  a  murder  was  committed,  and  the  other  is 
but  a  cii;cumftance,  and  all  are  principals  in  this  cafe  ;  Aat* 

[  5^^  ]  fo^^  if  ^  murder  be  proved,  it  is  well  enough.  2dly«  If  a  ams 
begins  a  riot^  as  in  this  cafe,  and  the  fame  riot  continues^  and  aa 
officer  is  killed;  he  that  began  the  riot,  as  the  prifoner  here  did, 
38  a  principal  murderer,  dio'  he  did  not  do  the  faft,  t  Saliu 
334,  335.  Oftob.  14,  1703.  the  Queen  v.  Wallis. 

9.  *Iivo  men  were  beating  another  man  in  the  ftreet,  and  m 
the  night-time,  and  zftranger  palling  by  at  the  fame  ^wcfad^ 
be  was  ajhamed  to  fee  two  men  beat  one ;  whereupon  ««r  of  diofe 
who  was  beating  the  other  ran  to  tlie  firanger  in  a  furious  man* 
ner,  and  with  a  knife^  which  he  held  in  his  right  hand,  ggm 
bim  a  deep  wound oj  which  hediedfoon  after;  and  now  both  die 
other  were  indided  as  principals  for  tlie  faid  murder;  butte 
judges  were  of  opinion,  that  becaufe  it  did  not  appear  that  om 
of  them  intended  any  injury  to  the  perfon  killed,  he  could  nec 
be  guilty  of  his  death,  either  as  principal  or  acce^ry  ;  it  is 
true,  they  were  both  doing  an  unlawful  a£k,  but  the  death  of 
the  party  did  not  enfue  upon  that  aft  ;  fo  he  was  aoquittei, 
and  the  other  was  found  guilty.  8  Mod.  164,  165.  TnA» 
9  Geo.  Anon. 

(O.  2)  Being  in  Company  with,  and  ^what 
privity  will  make  a  third  perfon  guilty  of  Murdfir» 
or  Manflaughter. 

T. 'THE  following  qucftions  were  propoled  by  the  peers  to 
*    the  judges,  to  which  they  gave  tb«  following  anfwers. 

■  ■  ift 


tft.  In  cafe  a  man  fhall  murder  another,  whether  all 


ibofe  in  his  company  at  the  time  of  the  murder  are  fo  neceiTariljr 
involved  in  the  fame  crime,  that  they  may  not  bey^^^^r^/^^ 
from  the  crime  of  the  Did  pcrfon,  fo  as  in  fome  cafes  to  be 
found  guilty  only  of  manJlaughterf-^^^hxA^^x^  The  crime  of 
thofe  who  are  in  the  company  at  the  time  of  the  murder  com- 
mitted, may  be  fo  feperated  from  the  crime  of  the  perfon  that 
committeth  the  murder,  as  in  fome  cafes  they  are  only  to  be 
found  guilty  of  manflaughter. — — — 2dly,  A.  confcious  of  an 
animojity  between  B.  and  C.  A.  accompanieth  B.  where  C  happens 
to  eonuy  and  B.  kills  bim,  whether  A.  without  any  majice  to  C* 
or  any  a£lual  hand  in  his  death,  be  guilty  of  murder?—— An« 
fwer,  A.  is  not  guilty  of  murder;  for  it  appears  the  meeting 
was  cafual,  and  there  was  no  deiign  in  A.  againft  C.  and  there- 
fore t'ho*  A,  did  know  of  the  malice  between  B,  and  C.  yet  it 
was  not  unlawful  for  A.  to  keep  company  with  B.  but  ne  might 
go  with  him  any  where,  if  it  was  not  upon  a  defign  againft  C. 
And  therefore  as  the  cafe  was  put,  there  was  not  any  offence 
in  At  '  '    — 3d.  Whether  if  ^.  heard  B.  threaten  to  killC.  and 
Jome  days  after  A.   is  with  B,  upon  fome  other  defgn,  where  C. 
faffes  by^  or  comes  into  the  place  where  A.  and  B.  are^  and  C.  fball 
DC  killed  by  B.  A.  fianding  by  without  contributing  to  thefafi^ 
his  fword  not  being'  drawn,  nor  any  malice  ever  appearing  <in 
A's  part  againft  C.  whether  A.  will  be  guilty  of  the  murder  of 
C?— — Anfwer,  A.  in  this  cafe  would  not  be  guilty  either  of 
^urder  or  manflaughter.—- — 4th.  Whether  a  perfon  know^ 
ing  of  the  dejign  of  another  to  lie  in  wait  to  affault  a  third  many  who 
happens  to  be  killed  when  the  perfon  who  knew  of  the  defign 
fsprefentf  be  guilty  of  the  fame  crime  with  the  party  who  had 
the  deiign,  and  killed  him,   tho^  he  had  no  a^ualhand  in  his 
death  ?— -cAnfwer,  This  is  neither  murder  nor  manflaughter* 
£ut  if  he  that  knew  of  the  defign  had  ^dvifed  ii,  or  agreed  to  it^ 
gr  lay  in  wait  for  it^  or  refolved  to  meet  the  third  perfon  with  him 
that  killed  him,  it  would  have  been  murder.— — 5th.  Whe* 
thcr  a  perfon,  knowing  the  deftgn  of  another  to  lie  in  wait  to  af- 
fault  a  third  perfon,  ^ind  accompanying  him  in  that  defign^  if  it 
ihall  happen,  that  the  tliird  perfon  be  killed  at  that  time  in  the 
pre  fence  «/*  him  *Ufho  knew  of  that  deftgn^  and  accompanied  the 
otder  in  it,  be  guilty  in  law  of  the  fame  crimfe  with  the  party  £  519  ] 
"v^ho  bad  that  defign,  and  killed  him,  tho'  he  had  no  aAual 
handin  hisdeathl— -Anfwer,  If  a  perfon  is  privy  to  a  felo-^ 
tiioas  defign  or  to  a  defign  of  committing  any  perfonal  vio- 
lence,  and  accompanieth  the  party  in  putting  that  defign  in 
execution,  tho^  he  may  think  it  will  not  extend  fo  far  as  deaths  but 
gnly  beatings  and  ham  no  perfonal  hatred,  nor  doth  otherwife 
contribute  10  it,  than  by  his  bein^  with  tlie  other  perfon  when  he 
cxccuteth  his  defign  of  aflaultmg  the  party,  if  the  party  dieth, 
fhey  are  both  guilty  of  murder ;  for  by  his  accompanying  him 
111  the  defign,  he  mew«  his  approbation  of  it,  and  gives  the 
party  more  courage  ;o  pi^t  it  ix^  e2(pc^tiQn,  which  is  an  aiding, 

s^betting* 
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abetting,  af&ftingand  comforting  of  him,  as  laid  la  theindid* 
ment.— — 6th.  1(  j1.  htprefent  whin  B.faid  be  w^mldfiab. 
C.  upon  which  A.  faid  he  would  Jiand  by  hisj^riend^  and  after- 
wards B.  doth  a^uallj  murder  C.  and  A.  is  prefent  at  the 
murder ;  whether  the  law  will  make  A.  equally  guilty  with  B. 

or  what  crime  is  A.  guilty  of? ^Anfwer,  This  is  rather  a 

cafe  of  &fit  than  law ;  for  if  A.  was  dcjignedly  prefent  with  the 
other  that  committed  the  murder,  then  it  would  be  murder  in 
A.  and  if  there  was  no  evidence  to  prove  upon  what  account 
he  was  prefent,  it  might  be  prefumed  he  was  prefent  in  por- 
fuance  of  his  former  agreement;  but  if  it  appeared  he  did  not 
meet  in  purfuance  of  that  agreement,  then  it  might  not  be  mur- 
der.   That  this  was  all  matter  of  evidence,   and   refted  upon 

the  confciences  of  thofe  that  were  ,td  try  the  prifoner. 

7th.  If  j1.  accompanieth  B,  In  an  unlawful  a/lion^  in  which  C 
is  not  concerncdy  and  C  happencth  to  come  in  the  way  of  B»  after 
the  firfi  aflion  'is  wholly  over^  and  happeneth  to  be  killed  iy  J?, 
without  the  afliftanc6  of  A,  whether  A.  is  guilty  of  that  man's 
murder?— Anfwer,  As  tliis  cafe  i^ilated,  A.  is  not  guilty  of 
murder.  Holt's  Rep.  479, 480,  48^,  cites  31.  Jan.  4  W«  & 
M.  in  the  Trial  of  Ld.  Mohun. 

5«  (N)pi.  (p)  Jujiifabk.    In  what  Cafes.  And  Pleading?, 


TF  thieves  come  to  rob  a  many  or  to  break  his  houjcy  be  may 
^  fafely  kill  them  if  he  cannot  take  them ;  per  Thorp.  Br, 


jMtvery       |^ 
man  may 

afprektnd  -  i    o  •  •  /r- 

thievei,  and    Coronc,    pi*  87.  CltCS  22  All.  55. 
if  they  will 

BOt  render  themfelves  he  may  hill  them  if  he  cannot  otkcrwife  tale  them.    Ib!d.  per  Tborp. 
If  ^  thiel  ofitn  to  roh  or  murder  B.  either  abroad  or  in  his  hoofe,  and  thetropen  ; 
•nil  B.  defeD<is  himfelf  w  thout  any  giving  back,  and  in  his  defence  kills  the  thicj^  thja  b  ■» 
fd«fty  f  fur  JL  manjkall  never  give  way  to  a  thief  &c.  neither  (hall  he  forfeit  any  thing.  3  InlL  5^ 

«•  hfervant  may  kill  a  roan  infaving  the  life  of  his  majicr^ 
if  he  cannot  otherwife  efcape.  Br.  Corone,  pi.  63.  cites  ai  H* 
7.  39.  per  Tremaile  J. 
The  rule  of  3.  It  miifl  be  owing  to  fome  unavoidable  neceffity%  to  whidi 
unavoidable  ^^  perfon  who  kills  another  muft  be  reduced  without  any 
idmulTn  manner  of  fault  in  himfelf,  there  muft  be  wo  malice  cel^arei 
txcept/en  under  pretence  of  ncceffity  \  for  where-evcr  a  perfon,  who  kills 
'whemtkeiaw  anotlicr  a£ts  in  truth  upon  malice,  and  takes  occafion  from  the 
j^' fault  or  appearance  of  neccffity  to  execute  his  own  private  revenge. 
wro^gin  the  he  is  guilty  of  murder.    Hawk.  Pi.  C«  69.  cap.  28.  S.  !»  2« 

forty  that 

Math  brought  himfelf  in  the  meejfity :  fo  that  ii  tteeeffltas  eulfahHit.  This  I  take  to  he  iW  chief 
rtiion  why  feipfum  deferuiemk  is  not  matter  of  juftification,  becaoie  iiie  ^iv  imtenJi  itkathaew^ 
mencememt  ufon  an  unla<wful  caufe  \  for  quarrels  are  not  prefumed  to  grow  viiboot  ^me  mrvn^ 
either  in  words  or  deeds  on  cither  part,  and  the  law,  that  thinketh  it  a  thing  hardhr  triahk  m 
whcfe  default  the  quarrel  began,  foppofes  the  party  that  kills  another  in  his  o(WB  d^iMcr 
be  without  real  ice;  and  therefore  as  it  doth  not  touch  him  in  the  hightft  degree,  iokp 
him  to  fue  out  hts  pardou  of  courfr,  and  puniibes  him  by  forrciture  of  goods ;  for  whrie 
cannot  be  any  malice  or  wrong  nrefun^.edt  as  where  a  man  aflails  me  to  rob  me,  and  I  kill  hin  ihat 
aflaileth  me;  or  if  a  woman  kill  him  (kat  aflkUeth  her  to  nTifh  her,  tt.is  juflifiablc  vkheai  aay 
pardon.  Bac,  £kiBC&tS|  xZ* 

4,  Accord* 
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4*  According  to  the  opinion  of  the  old  books  (which  in  ^  (Q) 
this  rcfpcft  fecm  to  be  contradi&ed  by  others  more  modern)  ^  '* 
it  feems  tliat  one  may  fet  forth  a  fa£l  amounting  to  jujlifiable 
homicide  in  a  fpecial  plea  to  an  indi^ment  or  appeal  of  murder ; 
and  that  tlie  fame  being  found  true,  he  ihall  be  difmifs'd 
without  being  arraigned  or  inforced  to  plead  not  guilty.  And 
indeed  it  feems  extremely  hard  that  a  ffaeriffor  judge  who 
condemns  or  executes  a  criminal  &c.  fhould  be  forced  on  a  fri- 
volous profecution  to  hold  up  their  hands  at  the  bar  forjt  &c. 
£ut  it  is  agreed  that  no  one  can  plead  a  fa£l  amounting  to  ho« 
micide  fe  defendendo  or  by  mifadventure,  but  that  in  fuch  a 
cafe  the  defendant  muft  plead  not  guilty,  and  give  the  fpecial 
matter  in  evidence.  And  it  is  alfo  agreed  that  were  a  fpecial 
fa&  amounting  to  juftifiable  homicide  is  found  by  the  jury, 
the  party  is  to  be  difmilled  without  being  obliged  topurchafii 
any  pardon  &c.  Hawk.  PI.  C.  69.  eap.  i8.  S.  3. 

(Q)  Juftifiable  iy  Officers  or  Perfons  having 

Warrants* 

I .   A   Man  was  appointed  by  precept  to  take  felons  indifled  of  -^. *«• 

■^^  felony  andfhewed  them  the  precept^  and  commanded  them  li^^^lfZ 
to  render  themfelves  to  the  peace,  and  they  would  not  render y  hut  migkr  tii^ 
ftood  to  their  defence  and  killed  and  wounded  diverfe  perfons^  ^fi  **»«« 
and  in  his  taking  he  killed  N.  one  of  the  thieves  and  was  there-  J][f^'^/ 
of  indifted,  and  pleaded  this  matter  and  }uftified  by  it,  and  //there  «re 
did  not  inte;id  that  the  King  would  impeach  him  thereof,  and  *"*''  ?f  '** 
well,  and  was  permitted  to  juftify  it  without  being  compelled  ^j^^f^!^^ 
to  plead  not  guilty.    Br.  Corone,  ph  87.  cites  22  AIT.  55*        kiiMj  an^ 

foun^alLi^ 
\\t  Men<tafit,  by  which  he*  went  ^ic  wkhoiit  cbtiter  of  the  Kiog.  IbiiL— — Br.  Chaiten  4a 
Pardon,  pl*Ji-  cites  22  Afl*.  ^» 

If  any  Qmcer  or  minifier  of  jufticc  hath  a  Iiwful  warrant,  and  the  pir^  aflaults  the  officer  t 
minifter  oijuflicc,  he  /;  mt  bound  by  lav/  to  gfvf  back^  but  to  carry  him  away:  and  if  in  execution 
of  his  office^  he  cannot  otherwife  avoid  it  but  in  ftriving  kill  him,  it  it  no  felony.  And  in  that 
cafe  the  officer  or  mrnifter  of  juftice  ihall  forfeit  nothing ;  but  the  paity  fo  affaulting  or  o&ilng 
to  %  «way  is  killed,  he  Ihall  forfeit  his  goods  and  chaucls*    3  Inft.  56. 

a.  Jlnd  note  by  Thorp  for  law,  that  in  fcveral  cafes  a  man 
may  juftify  the  death  of  a  man,  as  where  a  gaoler  who  came  into 
the  gaol  with  a  hatchet  and  found  the^prifoHers  loofe^  and  they  beat 
bimy  and  he  killed  two  of  them  with  the  hatchet,  and  it  was 
awarded  by  the  council  well  done,  therefore  it  feems  that  he 
liuay  juftify.     Ibid. 

(R)    Excufable. 

« 

I.  JF  a  parent  or  a  majier  be  provoked  to  a  degree  of  paffion  by 
•*-  fome  mifcarriagc  of  the  child  or  fcrvant,  and  the  parent 

r  or 


-rMtttf; 
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or  mailer  fhall  proceed  to  correff  the  child  or  ferrant  i^tti  4 
moderate  weapon^  and  ihall  by  chance  give  him  aa  unlucky  ftroktf 
{o  as  to  kill  him,  that  is.but  a  mifadventure.  But  if  the  pa« 
rent  or  mailer  (hall  ufe  im  improper  inftrument  in  the  e^rreHimf 
then  if  he  kills  the  child  or  the  fervant  it  is  murder}  and  ib  it 
was  refolved  by  alt  the  judges  in  B«  R*  with  the  concorrcnoe 
of  the  Ld»  Ch.  J.  Bridgman  in  a  fpecial  verdift  in  one  Gray's 
cafe,  found  at  the  Old  Baily  lo  Oclob.  i8  Can  2.  who  ifarndi 
his  fervant  with  an  iron  bar.  KeL  133*  Hill.  5  Ann«  B*  R.  ia 
cafe  of  the  Queen  v.  Mawgridge. 

^h^^u^      2.  Excufable  homicide  is  either  •^rr  infortuniuMf  otffi 

ZmTor  by  dtfendendo     Hawk.  PI.  C«  73  cap.  29. 

mifadven- 

ture,  U  vrhcre  a  man  in  doing  •  Uwfal  ad  withoot  any  intent  of  hut  uofortv&atelj 

kill  another.    Hawk. PI.  C.  71.  cap.  19.  S.  1. 

f^  1  f  Homicide /^  Jefendefitb  feems  to  be  where  one  who  hat  no  other  poffhie 
5^  *  J  preferving  his  life  from  one  who  combats  with  him  on  a  fndden  qoanci,  or  •< 
ing  his  perfon  from  one  who  attempts  to  beat  him,  refpeciall/  if  fach  attempt  be  made  npoo  bim 
in  his  own  houfc)  kills  the  peribn  bj  whom  he  is  reduced  to  fiich  an  incTitable  nccel6ty.  HawW 
1P1.C.  74.  cap.  29.  S.  13. 


(S)  Amounts  to  Petty  Treafon*    In  what  Cafes. 

\u^^.  I  •  AUCIL  of  W  of  the  ^\ofi3,eariV,^  bnmt  by  jodg- 
and  fays  "^  ^  ment,  becaufe  Ihe  had  ktlled  ker  mijtrejt^  and  therefore 

that  the  treafon.  And  fo  fee  that  for  treafon  a  feme  (hall  be  barnb 
tWs*Xy  of '  "And  fee  that  treafon  may  be  as  well  to  the  miftrefs  as  to  ths 
n  woman     mafter.  fir.  Coronet  pi*  74*  cites  12  AC  30. 

for  petit 

treafon  is  the  fame* 

This  was  24  2<  £•  3*  Stat^  C«  tap.  2«  Moreover  there  is  OHOtbfrmamm^ 
fetty  treafin  (jj  treoJoH^  that  is  to  Jay  f  when  a  *  fervant  Jlajeth  his  wemJUr^  ot 
Xsv^Ttt^  «  t  wife  her  hufband^  or  ivhen  a  J  manfecular  or  religimei  J^ 
pean  by  x2  eth  hi s  prelate y  to  rvhomhe  oweth  faith  and  obedience. 

Afll  and 

fays  that  with  this  agrees  the  21  E.  3.  where  Ld.  Coke  fays  the  leader  mvft  kiwv«  tiiA  b* 

jftead  of  (mere)  in  that  cafe  he  mnft  read  (maifler.)  3  Inft.  to. 
Anciently  an  attempt  /•  kill  a  hidand,  fira^  by  a  fabiaft,  Mcmtny  Of  tke  JDt^*M  mimfii  4f  • 

SranJ-jur^r^  and  many  other  offences,  came  nnder  the  notiiMi  at  petit  treafon ;  hot  now  hy  tkk 
atutc  it  is  reduced  to  three  inftancesy  viz.  where  t  fenrant  kills  his  mafter  Ice  [as  AmtJ 
Hawk.  Fl.  C.  Abr.  9.').  cap.  32.  S.  t. 

Aideni  abettors  and  pfocnrers  of  any  of  theie  pedt  tttafons  aie  within  this- law.  3  Inft.  lOi  * 
And  are  puni/hable  in  the  lame  manner  as  before  *,  for  the  ffatote  meint  only  to  ctdode  ockcf 
crimes  from  being  accounted  petit  treafonSi  but  not  to  Alter  the  law  as  to  theie.  Hawk.  PI.  C* 
Abr.  94.  cap.  32.  S.  j. 

*  A  fenrant  was  arraigned  for  HfltMr  Jlis  majlef's  wife  fnJU$rii  md  he  tfomft&^d  h,  andiiw* 
ndjndged  by  advice  of  all  the  juftices  ot  both  benches*  that  it  w«s  petit  treafon  |  for  as  «dl 
the  miftrefs  as  the  mafter  have  ||  affiance  in  him  |  by  which  it  was  awarded  that  he  be  4nmm  ani 
hang*d  and  not  hanged  only,  quod  nota  ;  and  no  mentioB  of  beheading  1  lor  it  ftems  tkia  is  if 
high  treaibn.  Br.  Treafon,  pi.  8.  cites  X9  H.  6.  47.—^.  C.  cited  PI.  C  86.  k.  HiO.  4 It  7 
£.  6.  in  cafe  of  Croker  t.  Strange.— —S.  C.  cited  3  Inft.  20.  If  or  he  is  |  Sesraan  both  »  At 
hufband  and  wife.-^— S.  P.  Hawk.  PI.  C  Abr.  93.  cap.  32.  S.  3. 

If  a  child  cefknmic  farrieidt  in  killing  his  father  or  mother,  (which  the  law-maken  never  ■■• 
fined  any  child  would  do)  this  is  out  of  the  ftatnte.  nnlefs  the  Md  prvtd  tkt fmtkgr  or  mtiktrfr 
wages  or  meatf  drinker  afparel^  for  this  is  not  any  of  the  three  kinds  fpcci(ie4  in  this  mBt,  ami  yet 
k  is  a  more  impious  offence  in  «  child  than  U  a  icnrmt«  bv(  the  judges  ait  grftrainrd  bj  chit  aft 


CD  interpret  tt  a  fiimliy  or  a  mlnore  ad  majas.  And  fome  fay  that  parricide  i^as  fitit  trtafon  fy 
the  common  law.    ^  Itift.  20.— ^S.  P.  Hawk.  PI.  C«  Abr.  93.  cap.  31.  S.  2. 

f  This  was  adjudged  petit  treafon  by  thi  cmmmn  lafw,  as  it  appeareth  in  oar  Booths.  If  th« 
wjfi  fneurt  one  to  murder  htr  hahattdf  and  he  doth  it  accordingly,  in  this  cafe  the  vaife  heing^-- 
fent  is  bat  acceiTory,  and  (hall  be  hanged  and  not  bamt,  beCaafe  the  acceiTory  cannot  be  gifilcy  of 
petit  {reafon  where  the  principal  is  not  goilty  but  of  nvrder  :  And  the  acceflbry  moft  follow  the 
narcit  of  the  principal ;  but  if  he  thit  did  the  murder  had  been  a  ferrant  of  the  hafband,  it 
h^d  been  treafon  in  them  both,  and  the  wife  (hould  have  been  burnt;  and  fo  it  is  in  the  cafe  be^ 
fore  of  a  *  ferunnt^  2nd  in  the  caie  hereafter  of  a  clerk.  If  the  ytife  eatd  a  firanger  kilt  the  hf^ 
hand  it  is  petit  treafon  in  the  wife  and  mnrder  in  the  ftranger,  and  (b  it  is  in  the  cafe  of  the  fer- 
Yant  next  before,  and  of  the  clerk  next  after.     3  Inft.  20.  *  S.  P.  Becaulc  the  offence  of 

the  acceflbry  cannot  rife  higher  than  that  of  the  principal.     Hawk.  PI.  C.  Abr.  94.  cap.  32.  S.  7. 

\  This  claufe  is  to  be  widerfood  only  of  an  eceUfiafiical  ferjon  he  he  feadar  or  regular,  if  he  kill 
his  prelate  or  foperior  to  whom  he  oweth  faith  and  obedience,  it  is  petit  treafon  \  and  fo  it  wa« 
at  the  common  law.  And  petit  treafon  doth  prefoppofe  a  troll  and  obedience  in  the  offender 
cither  ciTil,   as  in  the  wife  and  fenrant,  or  ecdefiafticaly  as  in  the  ecclefiaftical  pcrfoo.   3  Inft.  aOb 

3.  K  fervant  departed  out  of  his  mafter^s  fervlce^  »nd  a  year  3lnft.*o. 
after  killed  him  who  was   his  m^tv  for  malice  that  he  bore  sp*.Hawk* 
agairtji  him  when  he  was  his  fervant^  by  which  he  was  drawn  pi.c:  88.  * 
ahd  hang'd.     Br.  Corone,  pi.  ii6.  cites  33  AflT.  7.  cap.32.s.4- 

4.  In  an,indidinent  of  z  fervant  for  the  murder  of  his  maf* 
tcr,  the  word  troditorie  was  omitted^  fo  that  the  indi£lmenc 
was  oply  as  of  a  common  murder.  And  it  appearing  upon 
the  evidence  that  the  offence  was  petit  treafon,  and  fuch  offence 
being  difcharged  by  a  general  pardon  in  which  mnrder  wasi 
excepted,  tho'  the  defendant  was  arraigned  and  found  guilty  [  ^^%  ] 
upon  this  indiftment  of  murder,  yet  the  judge  of  aflife  repriev- 
ed the  prifoner,  for  which  he  was  blamed  by  fome,  but  with- 
out reafon,  as  it  feem'd  to  the  juftices.    D*  235.  a,  pi.  19, 

Mich.  6  &  7  Eliz.  Anon. 

5.  A  woman  fervant  confpiredwith  her  lover  to  rol  her  mijlrefs.  ^;^  ^'  T^^ 
The  man  came  in  the  night  and  fhe  hid  him,  and  afterwards  vant  hcJ^' 
the  man  killed  the  miftrejs.     This  is  murder  in  the  man  and  toaiiy  pre^ 
treafon  in  the  woman  fervant.    Mo.  01.  pK  227.  Trin.  10.  ffntoniyia 

r»i-         .  ^       *  /  judgment  of 

Ehz.  Anon.  jgw*  „  be. 

ing  in  the 
ftme  honfe,  tho'  not  in  the  fame  room  when  the  fad  was  committed  t  and  if  a  ierrant  or  even  a 
ftfanger  procure  a  ferrant  in  his  abfence  to  murder  the  mailer^  it  feems  that  ht  is  aa  acceflbry  !• 
the  petit  treafon.    Uawk<  PL  C.  Abr.  94.  cap.  32.  S.  7. 

6.  If  the  killing  of  a  matter  be  attended  with  fuch  cirCum- 
ftances  as  would  have  made  it  murder,  if  theperfon  killed  had 
been  a  ftranger,  it  will  be  murder  in  the  fervant,  but  if  it  were 
upon  fuch  a  fudden  affray  as  would  have  made  it  manflaughfer^ 
4rfe  defendendo  only  in  the  cafe  of  a  fir  anger  ^  it  will  be  no  higher 
acrinie  in  the  fervant;  and  it  Ihall  never  be  conftrucd  to  a- 
mount  to  petit  treafon,  but  where  xn  the  cafe  of  a  ftranger  it 
would  have  been  murder ;  for  all  petit  treafon  includes  mur- 
der, and  is  the  highcft  degree  of  lU  Qawk.  PI.  C.  Abr.  94. 
•ap'  32*  S.  6* 

XT)    %tendini 


) 


S2%  9^tut  w  ^anflauffiirer^ 

(T)  Intending  and  attempting  to  Murder  but  not 
doing  it ;  In  what  Cafes  it  is  Felony. 

X  •   A  Boy  came  to  his  maffer^s  bed znd  trencVdhard  upon  bis  throat 
•^^  to  have  Jlr angled  him  in  order  to  rob  bim^  and  was  hang- 
ed.   Quaere  if  it  was  not  burglary.  Br.  Corone,  pi.  214.  cites 
15  £.2. 

ft 

(U)  WJoat  is  Murder^  and  what  Trefpafs. 

I.TTTHERE  a  mzn^oots  at  butts  and  kills  another  againfi  bif 
^  willy  or  if  a  tiler  upon  a  houfe  permits  ajlone  to  fall  upn, 
a  many  and  kills  bim  againjl  bis  willy  this  is  not  felony  ^  for 
there  the  intent  is  to  be  conftrued ;  but  it  [the  intent]  is  not  to 
be  conftrued  in  trefpafs,  therefore  if  fuch  archer  or  tiler  ftrikcs 
a  roan  and  does  not  kill  him  trefpafs  lies  i  note  the  difference, 
Br.  Coione,  pi.  59.  cites  21  H.  7,  29* 

(W)  Indi5fment.    Good  or  not. 

1.  A  N  indiSmcnt  was  apud  C*  in  predi^.  J5.  (who  was  niiir« 
**■  dcrcd)  Infultum  fecit  W  ipjum  quodam  cultello prttii He. 
mfties  ma-  ipfum  B.felonice  percuJRt  occidit  iff  murdravity  withoutfaying  • 
J^htta'ind  ^x  fnalitiafuapracogitatay  or  without  fliewing  in  certain  atf 
tbererore  place  where  the  murder  was  doniy  or  without  the  words  adtmrnc 
fuppiici  ^hc  ,  (^  ibidem.  And  the  indiftment  was  held  void  for  want  of  the 
thc'ro)?  but  pl^c^»  ^^  ^s  much  as  tlie  aflault  may  be  at  one  place  and  the 
it  does'ne^  murder  at  another ;  for  they  were  of  divers  natures ;  but  not 
'""^SV?*  ^^^  ^^^^  other  caufe,  viz.  Ex  malitia  f ua  prscogitata ;  becau& 
^^^bcl^    murdravit  neceilarily  implies  it«    D.  68.  b.  pi.  28.  Paick 

oti^ittcd.  5  ^«  6. 

Per  tot.  Car. 

Buls.  93.  Mich.  8.  Jac.  in  PenniddocV  and  Lanx ford's  cafe. 

The  word  murdrwit  in  an  indictment  may  well  ftand  for  mauflinghter  {    per  Croke  J.  nA  per 
Williams  J.  if  the  indiAment  is  murdnim,  and  does  not  therein  meutjon  ti.  malitia  foa  pcx^afr* 

[•Ao  l^Ata^this  ihall  be  taken  only  for  manllaughter,  and  fo  it  has  been  ruled  divers  tiaiesi.  Biilk. 
5  6  J 144.  Trin.  9.  Jac.  in  cafe  of  Bradley  v.  Banks,  cites  i  Mar.  D.  99.  pi.  63.— Tfce 
cmfe  in  D.  99.  a.  pi.  63.  is  thus.  viz.  Item  where  an  indi^raenc  of  murder  or  ma^lMigkier 
ought  to  have  expreisly  a  i)roke  fuppofed,  viz.  Talt  Jit  &  atinoftionifie  Csf  or  malitr'M  Jmm  fr^rafm* 
§ata  inttrfedt  &  murdranit  t^e.  without  faying  ^oj^/— 5  Rep.  122.  b.  cites  S.  C.  that  fockia* 
diAment  without  percuifit  is  not  good ;  for  fuch  indiftment  ought  exprefsly  to  have  a  ftrokr  ca 
be  fappofed.  And  the  Court  hel<l  this  to  be  true  in  all  indictments  of  murder  or  manflaoftar 
vnlefs  in  the  cafe  of  foyfoni/ig.  And  it  was  there  r^olved,  that  an  indiAmcAt  may  iay  pctcsSc 
as  well  of  a  ftroke  given  out  of  a   gun  or  bow,  as  with  a  hand.    Mich.  .1  Jac.  H.  R.  m  I^r^g'a 

cafe. And  cites  10  £.4.  S.  P.  and  ibid.  123.  a.  the  Rcponer  fays  he  had  fieen  fcvcral  piece* 

dcnu  where  the  ftroke  was  given  by  a  bullet  out  of  a  gun,  or  by  an  arrow  out  of  a  h^v,  aa4 

that  all  of  them  had  the  word  percutlit. An  indiftment  was  piod  <sfc,  feTctffity  aad  Ad  mC 

irj  ftlamtt  percuifit,  and  exception  being  taken  thereto,  the  Court  were  cir«ily  uf  opiaioa,  thjc 
the  mdiAment- was  infui¥h:ient.  for  omitting  (feloaice^  and  tbe  fame  is  not  fuppltrd  by  the  ««4 
murdravit,  and  that  1  he  cafe  in  D«  6S.  pi*  2S.  j  £.  6.  [fopt'J  isaoCiaw*  Bub.  93.  Midi*  S 
Jac  Prumddwk  anci  L«xufor4')  «afe. 

%%  Exceptions 


The  word 

murdravit 


*  2.  EKceptions  were  taken  to  an  iadic>ment,  becaufe  it  was 
faid  to  be  taken  coram  coronatore  in  comitatu  prad.  and  cfocs  not 
fay  coronatore  comitatusprad,  fed  non  alloc  itur.  For  by  rca- 
fonable  intendment  it  fhall  be  taken  to  be  the  coroner  of  the 
county.— 2.  Becaufe  it  does  not  Jay  ^  that  the  deccafed  "juus  in 
pace  Dei  i^  Domina  Regin£e\  fed  wow  allocatur.  For  tliofe  are 
onlv  word&  to  amplify  the  heinoufnefs  of  the  aft,  and  are  not 
of  fubftance,  and  perhaps  he  was  not  in  the  peace,  but  fightiiij 
and  breaking  the  peace;  and  many  precedents  were  fliewii  where 

thofe  words  were  omitted. 3.  Becaufe  it  was  fclonice  pur- 

cujjit  ^ dedit  eidem  (the  deceafed;  adiunc  ^  ibidem  unam  p la- 
gam  &c.  but  did  not  fay  felonicej  nor  ex  malitia  fua  priscogituta 
dedit  &c.  fed  non  allocatur.  For  the  conjunftion  fetj  couples 
'the  fentences  together,  fo  that  the  words  (felonice  ctex  mali- 
tia fua  praecogitata)  mentioned  before  refer  to  all  the  fubfcquent 
•words,  avoids  tautology  ;  befidcs,  the  words  (adtunc&  ibidem) 
makes  it  clear,  that  all  was  done  at  one  and  the  fame  iiiAant. 
—5.  Becaufe  it  was  faid,  that  tempore  /elonia  isf  murdred, 
pradiil,  where  it  fhould  be  murdri ;  fed  non  allocatur.  For 
tempore  feloniae  praed.  had  been  fufEcient  without  faying 
murdred,  and  the  addition  ftiall  not  hurt;  becaufe  murdre- 
dum  is  an  infenfible  word,  and  fo  no  contrariety  appears,  and 
furplufage  never  hurts  but  when  it  is  repugnant  or  contrari- 

ant  to  the  matter  precedent  or  fubfequent. 6.  Becaufe  the 

wound  was  given  the  ^h  day  of  Augujl^  and  the  death  was  the 
l()tb  of  December  next  enfuing  Sec.  the  indi^Jmentwai,  that  the 
offenders  tepipore  felonia  t^  murdri  pr ad.  fa^,  viz.  4th  j^ngujii 
Uc,  folonice  fuerunt  preefentcs  Isic.  ad  fclcniam  ^  murdrum 
prad^  in  forma  pradiii.  Jaciend.  In  anfwer  to  which  it  was 
urged,  that  the  death  mMh^we  relation  to  the  Jiroke\  for  the 
d^th  is  but  in  a  mariner  the  execution  of  the  felony.  But 
the  whole  Court  held  c  contra,  and  faid,  that  they  had  often 
adjudged  indidments  infufficient  when  the  ftroke  is  one  day 
and  the  death  on  another ;  but  faid,  that  in  the  cafe  at  B  ir 
the  indictment  fhould  have  been,  that  the  iaid  perfons  prefent 
and  dhettmgy  fuerunt  prafentes  &  auxiliantcs  life,  ad  felon'iam 
ii  murdrum  in  forma  pradiif.faciend.  And  it  was  further 
urged  in  maintenance  of  the  indiftment,  that  the  office  of  the 
jury  is  to  find  veritatem  fafti,  and  of  the  judges  to  declare 
veritatcm  juris ;  and  that  the  jury  having  found  the  whole 
circumftance  and  truth  of  the  fiift,  tho'  they  take  upon  theni- 
felves  the  office  of  judges  alfo  to  determine  when  and  at  what 
time  the  ielony  was  done,  this  (hall  not  vitiate  that  which 
they  have  found  fufficicntly  and  certainly ;  for  in  all  cafes 
where  a  jury  find  a  matter,  with  which  they  are  charged,  at 
large,  and  conclude  over  againft  law,  the  verdift  is  good,  and 
the  concluiion  ill.  And  further  it  wgs  urged  in  maintenance 
of  the  indiflmcnt,  that  it  fets  fortli,  that  they  all  aflaultedthe 
deceafed  fclonioufly,  and  of  malice  prepenfe,  and  then  tho' 
one  only  gave  the  urokc^  yet  all  are  guilty  of  the  murder,  it 
Vot,  XV.  U  u  appcar- 


5^3 


s^sX  SptvDev  or  a^anflaugl^tet. 

appearing  by  the  conitefiion  of  all  parts  of  the  indiAmcAt, 
that  all  were  prefent.  But  the  Court  on  conference  with  tbc 
I  5^4  ]  other  juftices  held  the  6th  exception  repugnant  and  infofS* 
cicnt  as  to  the  perfoils  prefent ;  for  till  the  death  no  felony 
was  committed,  and  none  fhatl  be  adjudged  felons  by  reU* 
tion,  which  is  only  a  fi£lion  of  law.  But  Wray  faid,  that 
the  year  to  bring  the  appeal  fhall  be  computed  from  the  death 
and  not  from  the  ftrokc,  and  that  fo  was  the  common  expe- 
rience of  B.  R.  and  tliat  the  law  was  fo  witlioift  queflion,- 
contrary  to  the  opinion  of  Stamford.  Btft  it  was  ^efolTed^ 
that  to  cor.cltede  that  he  did  the  murder  the  tajl  day  wasfujfficiesi^ 
tho'  the  better  form  is  to  conclude  that  he  did  the  murder 
modo  \^  forma  fuprad'iil.  2.  It  was  refolved,  that  theclaufeof 
^r^s femes  auxiiiantesl^Ci,  was  neeejfary^  and  the  indidcnent  bad 
oerii  infufficient  without  it ;  for  it  Ihall  not  be  maintained  by 
argument  or  implication,  nor  fupply'd  by  intendment^  and 
that  as  to  this  2d  point,  it  was  fo  rclolved  in  Milbom's  cafe, 
Pafch.  f.  JaCi  B.  Rf.  and  becaufe  the  indi£tment  wanted  tbe 
ftid  claufe,  he  and  divers  others  were  difchargcd.  4  Rep.  41. 
a«  to  42.  b-  Trin.  28  EJiz.  B.  R.  Heydon*s  C^fe. 

3.  Indiftment  was  alleged  to  be  taken  at  C«  infra  liktrtmim 
domlna  regina  villa  fuii'de  C.  but  did  not  fet  forth  Vfbttber  the 
vill  of.  C.  was  within  the  liberty  of  C.  exceptk>n  being  taken 
fhereupon.ihe  Court  refolved  that  it  was  fumdent.  For  if aa 
indidment  has  a  certain  intent  in  general  it  is  enough*  '  5  Rep. 
120.  a.  121.  a.  Mich.  2  Jac.  B.  R.  Long's  Cafe. And  Pop- 
ham  faid,  that  S.  P.  was  refolved  in  the  Cafe  of  the  Rape«f 
Lewes  in  Snffex.     Ibid. 

♦  The  word  4,  Ihe  indiflment  was  dans  tsfc.  unum  *  vulmts  mori^tM 
Tuinuswas  t^  fuper  anteriorem  partem  corporis  ipfius  H.  L.  fuhter  fimfiram 
andtrg.-d7  mamillam  l^c.  which  word  (mamillam)  with  afingle  (m)  was 
that  it  ougiic  objefied  to  as  infeniible,  and  that  it  Aould  be  fmammiOnt) 
HOC  10  be  t^ith  a  double  (m)  but  refolved,  the  faife  Latin  ihall  notqinfli 
dlamcntr  indiftments  ;  however,  mamilla  is  as  good  Latin  »  fammiib^ 
any  more'    5  Rep.  'i  2 1 .  a.  b.  tong's  Caft. 

than  i6hi3f 
>  but  chat  it  ought  to  have  been  un»m  plagam.     But  the  whole  Couct  difalloired  tli«  cxcq<M;  far 

flugA  ^  vut'f.ui  iuej}nmimwi,  tho'  fUga  is  the  more  ufual  worU  in  indictments.     Ibid.  12 1. 1^ 

•  s.  P.  WW  ^,  Another  exception  was  taken  for  notfhewing  the  hn^tmk 
^^tT^\x,  ^^  P^^f^^^^^y  ^f  ^he  wound.  But  tliis  was  difallowed  by  4e 
Trinfis*  whole  Court ;  for  the  longitude  and  profundity  ought  to  be 
EUz.B.R.  alleged  to  the  intent  it  may  appear  to  the  Court,  that  the 
ia^^'whCT*  ^^ound  was  mortal,  and  fo  the  carufe  of  his  death  ;  but  in  this 
the  fMn*of  cafe  the  bullet  went  thro'  his  body,  fo  that  it  was  apparewi  /f 
ihckure  te  mortal \  and  in  fome  cafes  the  dimenfions  *  cannot  beal* 
^I*.?*«     leeed,  as  when  a  hand,  foot&c.  are  cutoff.  4.  Rep.  121.  fc» 

wholly  off,         °T>i^r  T-r* 

»ndthat       122.  a.  Longs  Cafe. 

)*o  it  is  if  s 

Clip's  head  be  cut  q9l,  the  profimdity  or  latitude  of  tke  wound  ihall  nst  he  IbevxL 

6.    Anodicr 


6.  Another  exception  was  taken,  becaufe  the  indidment 
Kras  Jans  He  cumpulvere  t^  pelletto  plumbeo  pr^fdi^.  i^c.  vul" 
nus  moriaU  bfc^  totaliter  penetrdHi  iri  iS  per  corpus  £«ff .  which 
it  was  infifted  could  not  be  ;  for  that  penetrans  agrees  with 
vulnusy  and  not  with  pelletto ;  for  then  it  fhould  be  pene- 
trante  in  the  ablative  cafe  ;  fed  n6n  :tllocatar,  the  fenfe  and 
words  being  ligniJicaAt,  and  fuch  as  ^re  tifed  by  the  lay-gents* 
5  Rep.  122.  a.  Long's  Cafe. 

,     7.  Another  exception  was,  that  the  indifiment  wanted  the  *  Si^in  the 
Word*  percujit.     The  words   of  the  indidmcAt  as  to  this  Noie»iipU 
purpofe,  were,  viz*    Pnfdi^us  H.  D.  quoddamtormentum,  isfCt   '" 
cum  pulverei^  pelletto  plumbeo  oner  at.  i^c.  in  l^fuper  tpfum  H.  L*, 
exoneravit  dans  eidem  H.  L.  adtuncisf  ibidem  cum  pelletto  plumbeo 
prad.  gxfra  tormentumpr^d*  per  ipjum  emiffi  unum  vulnus  mortals 
f^c.  It  was  refolved  per  tot.  Cur.  that  for  this  caufetheiridift- 
ment  was  infufficieiit.     For  theclaufe  before  dans  eidem^  &c. 
was  not  fufficicnt  of  itfclf ;  for  tho*  H.  D.  difchargdd  the  gun 
upon  him,  yet  it  may  be  that  he  did  not  ftrike  him  by  it  And 
as  to  the  2d  claufe  of  dans  eidem  8tc.  that  cannot  make  it  good ; 
for  the  claufe  dans  &c.  depends  upon  the  firft  claufe»  de^ribeS  r    r2C  1 
only  the  ftroke  to  fheW  it  to  be  mortal,  which  ought  to  ap- 
pear by  the  firft  fentencd  to  be  given,   which  it  docs  not,  or 
that  any  ftroke  was  given  ;  for  (dans)  is  a  participle  depend* 
ing  upon  the  verb  precedent^  and  that  is  (exoneravit)  and  ex- 
oherayit  may  be  without  any  percuffion.  5  Rep.  122.  a.  b. 
Long^s  Cafe. 

8.  A.  was  indifted  of  manflaughter,  and  after  of  murder ; 
the  indidlment  was,  that  adtunc  ti  ibidem  in  Jtnijlra  parte  colHs 
percuffit^  whereas  it  fhould  have  been  (colli)  the  Court  held 
that  for  this  reafon  the  indiftment  was  not  good.  Bulf.  109. 
Pafch.  9  Jac.  B.  R.  the  King  v.  Lemman. 

9.  If  the  offender  is  outlawed  upon  a  faulty  indiffment  before 
the  coronersj  as  where  the  indiftment  was  (collis)  for  (colli) 
exception  cannot  be  taken  to  the  indiftment,  and  he  has  no  other 
remedy  but  a  writ  of  error ^  and  that  is  his  right  courfc.  Bulf. 
109.  the  King  i.  Lemman. 

10*  Exceptions  were  taken  to  an  indif^ment,  fetting  forth  •^'o  where  ic 
the  affault  and  battery  to  be  on  the  ilth  of  February  at  0.  and  ZI^J^i^^ 
that  he  gave  him  a  blow  on  the  right  hde,  viz.  dans  eiden  J.  diopercSffitl 
unamplagam  mortalem  fst  adtunc  fef  ibidem^  but  without  ihew-  h«tthe//V«, 

ing  any  time  certain  when  this  blow  was  given. ^As  to  this  ^l{^^* 

Williams  J.  faid,  that  here  is  *  no  place  laid  where  the Jiroke  place,  and 
was  givenj  and  for  this  omiflion  the  indi£tment  is  not  good  ;  forthisand 
for  that  ought  to  be  certainly  laid,  and  that  fo  is  Long's  cafe.  ^^^VA^f  jS' 
5  Rep.  120,  121.  for  he  may  allault  him  at  one  place,  and  diament 
give  the  ftroke  in  another,  as  in  Lacy's  Cafe.  2  Rep.  49.  put  wasquaihed. 
in  Bingham's  Cafe.    And  Croke  L  faid,  that  as  to  the  point  p^fch^'J^. 
oftime,  the  words  adtunc  t^  ibidem  refers  to  all  the  whole  jtcAnoti 
fentcncc— ^2.  That  A.  being  thus  ftruck  languebat  a  duoded'  .•s.  p.  ibid. 


m  an  aaoot. 

moQs 

there. 
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525  ^tttnev  or  ^anflau0!)ter^ 

nto  die  Felr.  ufjue  ad  i^  diem  Fcbr.  fo  that  the  word  (a)  ex- 
cludes the  1 2th  day,    and  fufque  ad)  excludes  the   1 3th  day, 

and  fo  no  day  at  all. 3.  ^0  qu'tdem    13  die  Ftiruarii  inter 

boras  quartam  isi  quintam  ohiitj  which  was  faid  to  be  infoffi- 

cient,  being  an  irapoflibility. As  to  the  3d  Yclverton  faid, 

that  there  ought  to  he  a  pcrfeft  hour  between  them,  being 
laid  to  inter  horas  &c.  ejufdem  diei,  and  that  it  is  not  good. 
Williams  J.  held,  that  in  cafe  of  indiftments  fucb  exceptloa 
is  not  allowable  as  to  tha  uncertainty  of  the  hour,  the'  other- 
wife  in  cafe  of  appeah  by  theftatute  of  Gloucefter  6  E.  !•  cap. 
.  fo  that  the  exception  as  to  the  hour  is  not  good.  Croke  J. 
leld,  that  by  the  words  (inter  horas)  there  is  a  diflindion  of 
time  denoted,  as  time  paft,  and  time  to  come,  and  that  here 
it  is  faid,  that  he  killed  him  the  13th  day,  which  cannot  bs 

as  it  is  laid,  and  fo  it  is  a  fault  incurable. ^4.  Becauie  it  is 

faid,  and  fo  the  faid  C,  did  kill  and  murder  the  faid  A, It 

was  faid  by  Williams  J.  and  agreed  by  the  whole  Court,  that 
the  IndiAment  is  not  good,  but  it  ought  to  have  concluded, 
andfo  he  killed  him  modo  li  forma  prout  \  and  the  Court  held 
the  indiflment  infufficient  for  thofe  exceptions  and  quaflied 
it.     Buif.  203.  Pafch.  10  Jac.  the  King  v.  Clarke. 

II.  An  exception  was  taken  to  an  indi£tment,  becaufe  it 
was  a  fej/iane  jujliciariorum^  and  doth  notjhew  what  Jijffisns 
this  was,  and  by  this  omiilion  it  is  not  certain  to  the  Court, 
whether  they  had  any  authority  or  not.  fiulf.  203.  Pafch.  10 
Jac.  Anon. 

12*  So  where  it  was,  that  eo  i^u  tnflanter  obiit,  it  is  uncer* 
tdin,  and  the  indictment  not  good.  Ibid.  204. 
The  india-  13,  So  wherc  it  was  eo  i^u  dedit  to  the  party  killed  m^m 
that  he^aVc  P^^g^^  mortalem^  but  no  place  [part  of  the  body^  fxfrijfed 
the  deceafed  where  this  was^  nor  the  *  length  or  breadth  of  the  wound  ict 
onam  pU-  down.  And  the  whole  Court  were  clear  of  opinion,  that  for 
faicm^/rc/v-  ^i^^k  exceptions  the  indiftnjent  was  not  good,  and  fo  ihcy 
erpeaus;      quafhcd  it*    Ibid.  204. 

and  excep- 
tion was  taken  to  it  for  the  uncertainty  1  becaufe  it  might  be  in  the  aeck,  or  the  arm,  «rt%r 
bflly,  and  that  indi^menis  ought  to  exprefs  ccnain I j  in  what  ptit  the  mortal  woood  is,  n  the 
profundity  and  lacuude  of  it,  that  it  may  appear  to  the  Conrt  to  be  mortal ;  and  brcaa^  it  uJi 
that  ohiit  de  vu!r.er:I us  -pi'tdiflisy  the  (indlAment  having  mentioned  ierrral  wounds  before)  arJ  "» 

[Cof\  1  '^f  '^^^  '^  "'^''^^"^"[y  '^^^•"^g^^$  '^"  makei  the  indi&mmt  infuffieient  as  t9  all ;  quod  t'a-X 
S        J  coofcilum  f»ertot.  Cur.  4  Rep.  40.  b.  Trin.  28  Elii.  Yoont('s  Ca(e. 

^tf/ where  the  indlcimcnt  was,  that  he  (buck  the  deccafed /ff^<^r<i  fart€  f^entrit  c-'re*  ati^^ 
tuwy  it  was  refolvcJ  per  tot  Cur.  that  the  indiftment  was  good  enough  ;  for  (in  (iniilra  jor^  w»- 
tris)  is  of  itlclf  crrialn  and  fufficicnt,  and  the  words  (eirea  umbiliatm)  which  were  an  rnum 
wcrefuiplufag^t.  But  the  cafe  of  Young  was  affirmed  to  be  good  law ;  for  ihatil«^  ii»  crrtsnff  ip« 
/'ore  r/ie  uidur.    4  Rrp.  41.  a.  Trin.  41  Eliz.  B.  R.  Walker's  Cafe. 

i'a  wl)crc  the  indiif>mcnt  laid  the  llroke  to  be  Jufcr jin-Jham  farfem  lattrix  &c.  an  excr-rio«  w»» 
taktn  thAt  it  was  uncertain  by  not  fic^u'ing  in  what  part.  But  the  Court  held  it  so  far  cciajS 
erov.nh  ;   for  latm  is  a  flace  in<nvn.  Cro.  J.  95.  Mich.  3  jac.  B.  R.  Hall's  Cafc. 

*  Wiuther  it  was  that  ihc  died  de  diverts  p/u^ts,  but  does  mt  Jkew  tf  tvkat  lemgt\  m  h>fitl  f^ 
wu'iJs  •xLertf  nof  <f  ij/:i  h  of  t'C  wounds  ^r  diedy  and  fo  it  is  nncc-natp,  and  cannot  be  \.r*nr^ 
whtihcr  the  wounds  were  mortal  oriiot,  the  indictment  wasquaQicd.  Sty.  76.  hilL  13  Car.  tfcc 
King  V.  Savage. -See  pi.  5. 

14.  In  an  indlftment  o{  manjlaughter  xht  \vax^%  ex  mMUtiM 
Jua  pracoguata^  which  were  in  a  toimcr  indictment  of  isur- 

dcr. 
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der,  muft  be  emitted.    Roll.  R.  407.  Trin.  14  Jac.  B.  R.thc 
King  V.  Sir  M.  Carew  &  al. 

15.  The  indiftment  was,  that  the  defendant  apud  IV.  In  com, 
5.  tnfultum  fecit  (sf  quod  ibidem  habuit  ^  tenuit  a  certain  fword 
in  his  right  hand  and  pnrdi^,  the  deceafed  percujfit^  and  does 
not  lay,  ibidem  per cujjity  and  therefore  naught ;  for  it  is  not  a 
neceflary  intendment  that  the  percuflion  was   at  the  fame 

place ;  and  the  indiftment  further  was,  whereof  injlanter  obiit  ♦  So  It  «  in 
which  is  not  certain  but  argumentative  o?ily^  that   he  died  in  |^^^^  """i  »'^al- 
the  fame  place  ;  and  for  theic  realons,  and  becaufe  it  was  body  mifpri^ed, 
for  body  the  indiftment  was   *  fufiicicnt.     Het.   35,   Mich,  for  (infuifi. 
3  Car.  Gooderidge's  Cafe.  *^««0 

16.  The  indiftment  did  not  Jhew  on  what  part  of  the  body 
particularly  the  perfon  was  wounded^  but  fays  only  generally, 
^hat  it  was  upon  the  hinder  parts  of  her  body  ;  the  indiftment 
was  qualhed.     Stv.  76.  Hill.  23  Car.  ThcKingv.  Savaae. 

17.  in  an  indiftment  of  manllaughter  it  is  neceiTary  to  fay, 
that  he  did  it  voluntarily  ;  tho'  if  the  faft  be  found  it  (hall  be 
intended  to  be  done  voluntarily  by  reafon  of  man's  being  a 
free  agent,  fo  that  what  he  does  muft  be  intended  to  be  done 
voluntarily  if  the  contrary  does  not  appear.  12  Mod.  628. 
Hill,  ij  W.  3.  by  HoltCh,  J.  in  delivering  the  opinion  of  the 
Court  in  the  Calc  of  the  King   v.  Plummer. 

(X)  Bill  found  and  FerdlSl.  HoWj  and  Proceed- 
ings and  Judgments. 

I.  TF  a  man  is  arraigned  of  murder  and  found  not  guilty  ^  but  • 

^  that  he  is  guilty  of  homicide  or  manflaughter  of  the  fame 
perfon,  hefhallbe  hanged;  for  this  is  a  good  verdift  ;  for 
m  murder  is  comprifed  manflaughter,  and  fo  it  was  adjudged 
in  B.  R-  and'in  a  cafe  in  the  marches  of  Wales,  which  was 
agreed  by  all  the  juftices  in  the  time  of  H.  8.     Br.  Corone, 

pi.   221. 

2.  Upon  an  indiftment  of  murder  againfl  A,  and  B,  the 
grand  jurv  found  billa  vera  as  to  A^  and  manflaughter  as  to  B.  Roll.  r. 
andCoke  Ch  J,  faid,  that  this  is  pofTible  fo  to  be,  and  it  may  be  4 '?.  s.  c. 
good  J  and  it  was  fo  held  per  tot.  Cur.     And  Coke  faid,  that  ^^^;^^^ 
the  bcft  way  is  to  have  a  new  indi^ment  againfl  B.  and  this  to  courfc  h  w 
ie  for  manflaughter  ;  for  this  finding  of  the  jury  cannot  be  fo  mikea  new 
•indorfed  upon  this  indiftment,  and  it  is  bell  to  have  fcvcral  '"I'^Zt'' 

•      ..  •     n       1  T^     !•!         fi''ji_         •  *         upon  luca 

tndidments  agamft  them  ;  Dodcrid(;e  J.  laid  that  in  one  in-  finding, »na 
diftment  this  may  be  fpecially  fo  fet  down  and  well  enough;  xr^iMLcc^t 
Coke  and  the  reft  of  the  Judges  faid,  that  they  could  not  pro-"  ^''^J.f} 
cced  agamft  B,  upon  this  mdorfement,  but  upon  a  new  in- j5M,^rjtr^,v 
diftment,  and  a  rule  of  Court  was  made  to  draw  a  new  in-  /-/*  in  rhe 
diftment  againft  B.  and  he  was  bailed,     3  Bulf,  206.  Trin, 
14  Jac.     1  he  King  v.  Cary. 

U  u  3  3'  I^ 
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t  3.  It  has  been  adjudged  that  if  the  jury  on  an  indiftmenty 

or  appeal  of  murder,  Jind  the  defendant  guilty  of  manJUmgh^r 
without  faying  any  thing  expreffly  ^s  to  the  murder^  it  is  infuffici* 
cnt  and  void,  as  being  only  a  verdift  for  part ;  and  ferjcant 
Hawkins  fays,  quaere  if  the  law  be  not  the  fame  where  the 
jury  upon  fuch  ^n  indidment,  find  that  the  defendant  kilUdtbe 
deceafed  fe  defendendoy  or  fer  infortunium^  and  do  not  tscfreffiy 
find  that  he  did  not  muraer  htnif  according  to  tfie  generality 
of  the  ancienf  authorities,    2  Hawk.  PL  C9  440.  cap.  47. 

( Y)  Tried ;  where. 

Itiifiidby  !•  A  PPEAL  was  brought  ofjir iking  in  one  county  tf  which 
fomc  ih»t  ^^  be  died  in  another  county^  and  it  was  trycd  by  both  comn- 

the  death  of    •       y^^^  j^  fj^j j  ^j^^^^  ^j^    indiHment  Jhall  be  taken  in  the  nu 

one  who  >         n      /-»  i  •        *^  t»  o 

died  in  one    county  only.    Bt,  Coroi^e,  pi.  14Q,  Qtes  4H.  7.  lo. 

county  of 

the  wound  given  in  another^  was  not  indiAable  at  a!l  at  common  law,  becavie  the  oflTcBce  w»  imc 
compleat  in  either  county,  and  the  jury  could  inquire  only  of  what  hiqypcacd  in  their  on  caaaty. 
!But  it  hai  been  holden  by  others^  that  if  the  cprpa  werp  carried  ipto  the  county  where  the  iiukc 
was  given,  the  whole  mi«ht  be  in^uirrd  of  by  a  jury  of  the  lame  county;  and  it  is  aipccdv  that 
an  appeal  migkt  be  brought  in  eiiher  county,  and  the  faA  tried  by  a  jury  returned  jetntiy  bum 
each  ;  and  at  this  d^y  by  force  of  a  Ht  ^  Ed.  6. 14,  the  whok  is  triable  by  a  jury  of'  the  caaBtf 
wherein  the  dea|h  iball  happen  on  an  .indidment  lound,  or  appeal  brought,  ia  the  £ame  cosaiy, 
|i9wk.PUC.  79,  80.  cap.  31.  S.  13. 

[For  more  of  ^utnet  in  general,  fee  StccrOktrt  9|9cal,  and  other 

proper  Titles.] 


|^^^^^^^^^^^^^^^^^^^^^^^^^W^4r^^IT^^"05" 


a9ute< 


(A)  Puni/bment  thereof  hy,  Paine  fori  et  dure^  or 
otherwile  in  what  Cafes,  by  the  Common 
Law,  or  b^  Statute  IVeJlm.  i.  ^  JB.  i.  f^. 
12. 

«  This  «v    I.  TF/^Efim.  I.  3  £.  1.  cap.  i%.    Provides  that  notmms  ♦  A- 

/Mwhiihis  not  fut  themfelves  ineufue/ls  offelonifs  that  nun  charge  them 


mitb  iefore  the  jtiftiees  ||  at  tbi  Kin^^s  fu'it  /ball  have  ♦*  Jlrong  tiiehigh«-ft 
4md bar<iimprifonmenty  as  they  which  refufi  tojiandto  the  com^  offence,  wtr 
mQH  law  cf  the  land.    But  this  is  not  to  be  underftood  of  fuch  ^XI/*'" 
prifiners  as  be  taken  of-W  light  fufpicion.  which  «  df 

«n  felonies 
the  loweft;  hot  it  extends  t§  ^  women  as  well  as  to  men,  and  (b  it  appears  by  divers  ancient  and 
Iat«  precedents,  and  to  that  end  is  the  general  word  felon  ufed.     2  InlK  177' f  Portman  Ch, 


high  treaibn  is  eqoivaleot  to  a  convi^ion   by  verdid,  or  <:onfc(Iion,  and  confequenily  fubje^Vs  th« 

criminals  to  the  fame  kind  of  judgment  and  execution,  as  fuch  a  convid^ioa  would  do.     2  Hawk. 

PI.  C.  319.  cap.  30.  S.  9.— S.  P.  Co.  Lilt.  391.  a.— S.  P.  D.  105.  pi.  4.  Mich.  ^  ie  Elia. 
"    S.  P.  Jenk.  113,  pi.  81. 1  ^  If  a  man  appear  <o  fland  obflinaiely  mute  in  petit  larceny, 

he  ihall  h^ve  the  like  judgment  &c.  as  if  he  had  confciTed  the  indi^lmenr.    2  Hawk.  PI.  C.  329. 

cap.  30.  S.  10. 4  S.  P.  t  Hawk.  Pl.  C.  3^1.  cap.  30.  S.  17. 

t  The  matter  mujf  it  evident  or  frohabUp  "wlucb  it  is  the  judges  duty  rn  look  unto.     2  Inft.  *'fj. 
■S.  P.  cited  by  ffrrjeant  Hawkins,  and  that  Sir  William  St^undford  fiiyd,  that  there  ought 

to  be  evident  or  probable  matter  to  convince  the  pirty  of  the  crime  whereof  he  isar^  r     ^^o    -i 

raigned,  or  otherwife  that  he  be  a  notorious  felon,  or  openly  .of  bad  fame,  and  there-  I-  ^  J 
tQre  he  advifet  tkejudgSy  fir  the  JathfaGion  cf  his  Astute  and  difcharge  of  his  duty,  M  exmrnine  the 
evidence  which  pry,ies  thefrifwerfuilty  tf  thifaB  before  hifwvcefdto  the  judgment  of  pain  fort  et  dure  ; 
yet  the  (erjeant  Ciys  he  cannot  hnd  any  book  which  takes  notice  of  any  examinfiton  of  this  kind, 
or  of  any  entry,  that  the  defendant  appeared  to  be  a 'notorious  felon  before  fuch  judgment  given 
^ainft  him  upon  his  lianding  mute,  whether  upon  an  iedinftment  or  appeal,  but  all  the  books 
cited  fthere^  in  the  margin  leem  to  intimate,  that  the  llajiding  mute  is  of  itfelf  a  fufEcienc 
ground  for  (uch  judgment;  yet  all  that  can  be  inferred  from  thence  fccms  to  be  this,  that  it  is 
not  neceiHiry  to  make  any  thing  of  this  kind  part  of  the  record,  it  being  a  matter  lei't  to  the  dii* 
crelion  and  confcience  of  the  judge,  and  to  be  prefumcd  where  it  is  not  cxprciTcd.  But  as  to  all 
capital  appeals  whatfoever,  and  all  indiAmcnts  and  appeals  of  petit  treafon,  perhaps  it  may  be 
faid,  that  not  being  within  this  iiatute,  but  remaining  as  they  were  at  common  law,  the  obftina- 
.cy^  Criminal  in  flanding  mute  to  them  may  be  of  itielf  without  more  a  fufficient  inducement  to 
a  judge  to  award  him  to  his  penance;  but  conlidering  thofc  appeals  and  indictments  arc  within 
.the  fame  reason  with  thol«  mentioned  in  the  tlatute,  and  it  is  uncertain  how  ihc  common  law 
Ifood  in  relation  to  theA:  matters,  as  appears  by  the  bell  auhors  differing  among  £  hem  felvcs  con* 
cerning  them,  and  feeing  the  method  prefcribed  by  the  flatuce  is  very  jul^  and  equitable,  it  ftems 
prudent  at  leaft  in  the  judge  to  obfervc  the  fame  rules  in  all  calts  of  this  kind.  2  Hawk.  PI.  C 
330.  cap.  30.  S.  14, 

X  The  a^t  fpeaks  only  of  indiAments  at  the  fu't  of  the  King;  ^ut  the  judgment  of  paiue 
fort  &  dure  was  at  the  common  laWf  both  in  appeals  and  indidtments.     a  Inft.  177. 

II  This  aft  extends  ml  to  the  fait  cf  the  farty  by  *  apfeal,  becauie  as  faid  before  the  judgment  of 

paine  fort  ic  dare  was  at  the  common  law  both  in  a^P^ai  and  indiftment. ''^  S.  P.  Jenk.  223* 

pl.  81. 

**  Some  hoid  from  thefe  words,  that  the  punilhment  of  palne  fore  Sc  dure  was  given  by  this  z€i ; 
^Mers  ke/d  th.9.t  at  thecommo«  law  for  felony  tb«  prifoner  flanding  mute  fhould  upon  a  nihil  die  it 
be  hanged,  as  at  this  day  it  is  in  cafe  of  high  treafon,  and  as  they  fay,  in  cafe  of  appeal ;  others 
A^ldj  tkat  at  common  law  10  favour  of  li£e,  he  fhould  neither  have  paine  fort  8e  dure,  nor  have 
judgment  10  be  hang'd,  but  to  be  remiinded  to  prifon  until  he  would  anfwer.  2  Inft.  178.  Bu([ 
its  anfwer  thereto  Lord  Coke,  after  dcfcribing  the  feverity  of  the  punilhment,  obfervcs,  that  the 
party  upon  the  matter  dies  three  manner  of  ways,  viz.  onere,  fame,  and  frigore ;  by  weight,  fa* 
mine,  and  cold ;  and  that  the  reafon  of  this  terrible  judgment  is  given  by  the  Iiatute,  yiz.  Be* 
caufe  he  reflet  tofiand  to  the  cvnmon  law  of  the  land,  i.  e.  iawful  and  due  trial  aecordi^  to  la^f^ 
and  therefore  his  punifhment  is  more  fevercy  lading  and  grievous  without  comparifon  than  i(  ihoujd; 
have  been  for  the  ofience  of  felony  itfelf ;  and  the  felony  itfelf  cannot  be  adjudged  without 
anfwer;  and  denies  all  ihoie  other  opinions.  And  as  to  thtfirR  he  holds  that  this  punilhment  wat 
rwt  firfl  it^iSied  by  this  a£ti  for  that  no  Court  or  Judges  could  upon  thofe  words  (have  ftrong  an 4 
hard  iinprifonmeni)  frame  fuch  a  judgment  cnnfifting  of  fo  many  divers  particulars;  and  heiicn 
Xt  neceiiariiy  follows  that  this  punilhment,  becaufe  it  was  to  be 'done  i(|  prifon,  was  befq^t  this 
aA,  but  fttlficiently  (ignified  (as  ever  fmce  it  hath  been)  by  jhofe  two  e^ith^f  y^f  ^  </»rrf ; 
fo  as  this  aA  fetteth  fonh  the  quality  of  this  judgment,  and  not  the  judgment  itfelt.  2d.  This 
a£t  defcribes  what  perfons  ihall  be  punifhed  by  paine  fort  &  dure,  vi^..  notorious  felons,  and  which 
are  openly  of  ill  fame,  but  fets  not  down  (as  has  been  faid)  Vfh^t  t^  fstmfment  it,  hut  provides 
that  it  JkaJ/  not  be  for  light  fufpicion,  3d.  All  books  that  held  with  great  authofiiy,  that  in  caf« 
•    *        "  * -    *•    -i--  t —  -.J. —   Yc  that  fuch 

are  the  fuit 

herein  the 
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words  of  FUta  are  verr  reinar1cab1r>  ^  autem  rtp^Uaius  m'Jul  rrf^omltn  veUf  ^e,  (sfc.  AfdU 
fetUrit  jifMcium,  inisj'erfus  rentaftfbity  mwrti  tanun  mn  coudemnaSitur-,  fed  gao!^  ammtteUcr  &r.  aa^ 
thcrr  feks  dowi\  the  pcnauce^  which  of  necciHty  iru(^  be  at  the  commoa  llw  ;  and  hcrcviih 
agrorih  Britton^  who  wrou-  (Ijou  afer  this  a*>  ;  fo  as  the  pfnance  in  cafe  of  appeal  is  bcth  iy  oadtKi 
anJJmiid  authority.  And  at  to  the  ftrfin  I  opinion^  thf  anl'wer  to  the  Hrft  anfwcrs  ibis  alto,  as^  if 
he  (h-iu.'d  be  haog'd  by  th»f  comin'-n  law,  th-s  fta'vrc  does  not  take  ir  awav,  but  crdat^s,  ih-the 
fisould  have  firong  and  hard  hnpril'onmenrj  and  ihtr-fore  that  a  felon  ft  .nd.ng  mutemav  accof^rrf 
to  their  op'n"  rs  be  hnn"/d  at  this  tlay  is  contiary  to  all  the  books  and  omllant  and  c^-nimaa}  ex- 
perience, yis  to  the  thi  ci,  it  wouid  he  eiireitai;ung  too  mean  an  opinion  of  the  comcnoo  Lav  ibca^ 
ir  fo  far  enrourar,e  felons  that  ibcy  by  their  contumacy  againft  it  ihould  fu tTrr  one  of  ib-*  k>wt^ 
punishments,  V  7.  imprit'onment  till  they  would  anfwer;  and  the  aafwer  to  the  Brit  opinloo  j&likcvifs 
ib  to  rhis.     2  Inll.  17S,   179. 

f  f  Sc  j.anr  Hawkins  fays,  that  he  does  not  find  it  faid  in  any  hook»  what  fhall  be  ^oe  to  a 
perlon  who  obdinatel;  (landing  wk/^  to  an  arraigament  JkaU  app*ar  tit  ^  char«^ed  upca  t^ry  H^if  fif- 
J>icien;  but  fays  he  takes  it  for  granted^  that  he  may  be /fv^r^/y^ari/ am*/ iM^r/M^f or  toe  coo* 
tempt.     2  Hawk..  PI.  C.  330.  cap.  3c.  S.  15. 

Br.  Coronr.  2.  Tn  appeal  at  the  fuit  of  the  party,  the  derendant  flood 
S.  c^biitlf  "^"'^^  ^^^^  it  was  found  by  inqueft  that  it  was  for  malice, 
i  had  ken  by  which  he  was  hanged  pro  non  defcndendo,  and  not  put 
at  iho  ^it     to  penance  ;  qupd  nota  j  quaere.    Br.  Pain,  pi.  8.  cites  21  E. 

he  ih..uld*       3-  *°? 

have  been 

put  to  penance;  qood  nota  diittrfity  betweep  appeal  and  arraignment  upon  indithmtKt  of  tie  f^^ 

the  King. Br.  Appeal,  pi.  40.  cires  S.  C.  ace. 

In  fippe.i/ef  d^ath  the  defendant  was  taken,  and  would  rot  fpeak ;  by  which  in^fi  <»f  dSce 
yra  taken  ;i\ni  chargfd  if  he  c^.u/d  fpeai  tie  fame  day,  who  faid  that  he  could  j  by  wliihbcwif 
put    o  penrnie;  quud  nota;  as  at  the  fuit  of  the  K  ne.     Br.  Pain.  pi.  13.  c'les  43  Aft*  30. 

Br.  Corone.  pi.  123.  c.tcsS.  C. So  in  appeal  cf  ruho/iy.     Br.  Appeal,  pi.  24.  cite^  8  H.  4.  l.  :. 

It  is  holdcn  by  Sir  Maitl»c\r  Ha'.c  that  an  appellee  of  ft  loo  y  (landing  mote  (hi.l  re*  Jarr 
judgment  of  penance,  but  to  be  hang'd,  but  this  is  made  a  quaere  in  Staundford  and  Lr^ke,  lA 
the  contrary  opinion  n.ems  to  be  favoured  by  Sir  Edward  Coke,  and  is  exprcl»ly  hoW.^n  by  Kc- 
r  ^20  1  b'"S<^*';<*  fupported  by  fcveral  revolutions  in  the  Old  Books,  whereas  the  Vtar'Bo^k 
t  -J  y  J  cf  21  E.  3.  fccms  10  be  ihe  only  reloludon  in  favour  of  the  other  fide  j  10  whxh  .'t 
may  be  anfwcrcd,  not  only  that  three  of  the  above  refolutions  10  the  contrary  are  moch  Itter, 
but  alfo  that  the  appellee  in  this  cafe  appears  to  have  Ween  taken  with  the  manner,  which  pcvbaUr 
might  be  a  circumftancc  of  coufiderablc  weight  in  the  judgment.     2   Hawk.  ?L  C,    3x9.  cajjw  30. 

w.  X2* 

»  Br.  Coro-       3.  If  an  *  appellor  or  t  approver fiands  mute  bejhall  be  bangi. 
nr,  pi.99.     Br.  Pain.  pi.  12.  cites  26  Aff.  10. 

cites  S.  C.  •  *  ^ 

r— t  S.  P.  Br.  Coronc,  pi.  22.  cites  8  H.4.  3.  by  rcafon  of  the  confefiion  of  the  fcloov  bcf< 


froQ^'^iTs  ^'  ^^  '"^^  abjures  the  realm,  and  after  is  taken  andarra:pt- 
s-c. ace—  ^^  ^"^  ^^"^s  "^^^^»  he  fhall  be  put  to  penance.  Br.  Pain, pL 
hueHr:       12.  cites  26  Air.  19. 

P.un,    pi.  a.   . 

Cites  8  H.  4.  3.  contra,  that  he  fhall  not  be  pot  to  penance,  hnt  ftiall  be  haiw'd :    for  he  w»  at* 

laiuitd  of  tckny  before  by  his  cooicffion. Br.  Corone,  pL  22.  cites  S.  C. 

5.  See  pain  of  the  ftlon  for  refufing  of  the  law,  and  forjf^j 

concluding  of  his  plea  of  not  guilty  ad patriam\  for  when  it  was 

demanded  of  him  how  he  would  be  tried,  he  faid  that  he-x^Mld 

le  tried  by  God,   Saint  Mary,  and  Holy  Churchy    and  not  ::ccr^ 

^  V^ife,  and  therefore  he  was  put  to  penance.     Br.  Pain,  pi.  i.t. 

ne^pi^uT  ^^f^^  4  t.  4.  1 1,  and  *  7  E.  4.  29.  accordingly;  for  \i  he  will 

cites  i*.c:'  notpoiiclude  his  plea,  et  dc  hoc  ponit^ie  fuper  parriam,  Lc 

ihall  be  put  to  penanccy         '    '    'i        '^      t 

6.    & 


a^ute*  529 

6.  In  appeal  the  defendant  pleaded  not  guilty  and  would  not  B'  Pcremj^- 
fut  htmfelf  upon  the  country^  and  therefore  he  was  put  to  pe-  ^Ssc^* 
nance,  as  well  as  if  he  had  been  arraigned  at  the  idit  of  the 

King;  quod  nota.     Br.  Pain,  pi.  15.  cites  14  E.  4^  7.  v 

7.  J.  N.  was  arraigned  of  certain  felony  and  of  making  mo-  ^*"-  ^*^^* 
ney,  who  pleaded  10  z\\  not  guilty^  and  upon  this  vcn.  fac.  was  \'^\  ^"** 
awarded  returnable  iin mediate,  and  the  faid  J.  N.  challenged 
peremptorily  ^i  jurors y  by  which  the  jury  remained  for  default 

of  jurors,  and  40  tales  were  returned  2  days  after  ^  and  the  jury 
appeared^  and  he  was  commanded  to  keep  his  challenge^  and  would 
not/peaky  by  which  12  men  were  charged  upon  him,  and  found 
him  guilty,  wherefore  he  was  hang*d,  becaufe  he  pleaded  not 
guilty  before;  quod  nota  bene.    Br.  Corone,  pi.  51,  cites  15 

E-  4-  33-  .  .  ^ 

8,  If  a  man  challenges  above  36  jurors  In  appeal,  he  (hall  be  Br.?aJn,p!. 

put  to  penance,  by  all  the  juftices  ;  Keble  e  contra,  and  that  5-"^*^3H^ 
the  ftatutc  of  Weftm.  i.  cap.  12.  Mention  at  the  fuit  of  the  I'^^W^^]^ 
King.     Br.  Pain,  pi.  4.  cites  3  H.  7.  2.  jkniibt 

mt put  to  penance;    qnod  nota  j    by  the  juftices  of  both  bfinches. Serjeant  Hawkiiw  lays  t!it» 

point  fecms  to  be  holdcn  in  the  fccond  inlliiute  and  alfo  in  the  iattrr'part  of  Sir  Matthew  Hale's 
Pitas  of  the  Crown,  but  fays  this  reiy  point  is  made  a  quzre  in  another  parr  of  Hale'b  Pleas  of 
the  Crown,  and  alfo  in  Kelyngei  and  the  contrary  is  holdcn  in  the  third  inltitme  ;  nr'tHcrdoci  it 
fccm  eafy  to  aflign  a  rcafon.  why  he  who  challenges  more  jurors  than  he  oujrht,  Ih'^ll,  in  a-rfK-d  of  an 
implied  rtfufal  of  a  legal  trial,  be  thought  wonhy  of  a  greater  punilhmcnt  than  he  wlio  ob.ii'kaiciy« 
dire^lly  and  exprefsly  refofcs  it ;  to  which  m»v  be  added  that  tne  ei'cems  to  be  l^uc  one  t^ll  auih^*- 
irity  in  the  Old  BooLk  for  the  mainierancc  of  this  opt n inn  [which  is  ibis  of  3  11.  7.  12.J  whiu'<as 
there  is  a  great  number  of  the  other  fide.     2  Hawk.  PI.  C.  327.  ca^).  30.  S.  3. 

9,  Tp  being  indifled  for  robbery  fefufed  to  plead,  and  his  s.c.  cited 
two  thumbs  wcTCtied  together  with  whipcord  that  the  pain  of  that  *  H.v*k.»»». 
might  compel  him  to  plead,  and  he  wM  fent  away  lo  ty'd  and  ^^VlM"**' 
the  minifter  prevailed  on  to  go  to  him  to  perlwadc  him  ;  and  And  Sei^e- 
an  hour  after  he  was  brought  again  and  pleaded.     And  this  "nHaw- 
was  faid  to   be  the  conllant  praft ice  at  Newgate.     Kei.  27.  i^s^liiUo*!!^ 
14  OAoby  14  Car,  2.  Thorely's  Cafe.                    '  thtfoyow/ 

fQ  pncred  to  the  judgment  and  penance  before  all  methods  cf  pcrfuading  him  to   plead   are  futmJ  m- 

(B)  The  Manner  oi  the  PunilTiment   by  Pain     [  53^  ] 

fort  et  dure, 

!•  A  PPEAL  at  Newgate  before  the  juftices  of  p;aol-deHvery»  Br.Appcai, 
"^^  the  defendant  pleaded  not  cuilty,   and  would  not  put  l)*'''**^''" 

h'^f  ir  1  1111  J    ^  "•4-  »f  «• 

.  imielt  upon  the  county,  by  which  he  was  put  to  penance,  and  —  jf\  !,,«, 

the  judgment  was,  that  he  Ihail  be  remanded  tq  the  pr  if  on  where  178.  i-^  ih«c 

he  was  before,  and  after  he  Jhatl  be  put  into  a  chamber^   and  ^^^.^'^^^J,"!) 

there  (lull  be  naked  without  litter,  rufhcs  or  cloaths^  or  other  umavfred^ 

Thing  but  the  bare  ground,  and  then  lie  Jhall  be  laid  upon  his  II  9'"'?' 

back^  naked  without  any  thing  about  him,  faving  a  cloth  to  cover  ^^l^^'}       ' 

i>is  mem^fs,  and  that  his  j-  head  and  hisfeef  be  ||  covered^  and  I'hciVh^adj 

that  touch  mt 


the  gfoucd,  that  the  ofti  arm  be  drawn  to  the  one  quarter  of  the  cbamher  mh 
and  that  a  chordj  and  the  other  arm  to  another  quarter  ice.  and  that  the 
noIa(\t-^  owyio/^a//itf  drawn  to  the  one  quarter  of  the  chamber,  and  the 
nance  bat  Other  foot  to  the  Other  quarter  &c.  And  that  a  piece  ofisonJhaU 
n-ehreadScc,  ^^  put  upon  his  hodj  as  much  as  he  canjuffer  and  hear  upvnhim, 
^IcU  Ch.  '^^^  more,  and  the  Slfir/i  day  hejhall  have  thrfc  morfels  of  bread 
J.  Kelw.  70.  made  of  barley^  without  any  drink^  and  the fecond  day  biJAaUdriuk 

pi.  4. ^j  much  as  he  can  at  three  times ^  of  water  which  is  next  to  thr 

Hawkins      ^^^^  of  the  pTifon^  except  running  water,  without  any  bread,    and 
fays,  that     this  uiall  be  his  diet  till  he  be  dead.  Quod  Nota.  Br.  Corone, 

the  nnanner  p],  160.  citeS  I4  E.  4*  8. 

ing  this  panifhment  may  be  beft  found  fmm  the  books  of  Entries  and  other  law  book*,  al  of 
which  generally  agree,  that  the  prifoorr  Ihall  he  remanded  to  the  place  firon  whence  ke  cave, 
and  pot  into  fome  low  dark  room,  and  there  laid  on  h'S  back  withoot  any  manner  of  co- 
vering except  for  the  privy  parts,  and  that  as  mnny  weights  be  laid  opon  him  as  he  can  fa^ar  aad 
more,  and  that  he  fhal!  have  no  manner  of  fuflenance  but  the  worft  bread  and  water,  and  caat 
heihall  not  eat  the  fame  day  in  which  he  drinks,  nor  drink  the  fame  day  on  which  he  eats,  and 
that  he  fhall  fo  contiQuc  tiill  he  die.  But  that  it  is  faid  that  anciently  the  judgment  was  xuxthac 
Kc  ihould  fo  continue  until  he  fboutd  die,  but  until  he  Ihould  anfwer,  and  that  (e  might  fave  hia- 
felf  from  the  penance  by  putting  himfrlf  upon  his  tiiai,  which  he  cannot  jdo  at  this  day  after  the 
judgment  of  penance  once  given.  2  Hawk.  Pi.  C.  330.  cap.  30.  $.  ii5. — And  there  in  the  mar* 
gin,  the  ftrjeant,  as  to  the  (remnnding  him  to  tit  fUee  Huiemt  ht  esme)  cites  H.  P.  C.  sxy.  SwP, 
C.  150.  (j&)  Keilw.  70.  a.  4  E.  4.  11,  pi.  18.  14  E.  4.  8.  pi.  17.  Abr.  Br.  Corone.  16a.  a  1a6L 
178.  Ra.  Ent.  385.  pi.  17.  8  H.4.  t.  pi.  £.— -~-And  as  to  the  words  (in  fmm  htud^rkw^mL 
He  fays,  that  thii  claufe  is  omitted  in  Keilw.  70.  a.  4  £.  4.  it.  pi.  18.  Bat  is  mcnuooN  ra 
ail  the  other  books  above  cited,  but  with  this  difference,  that  14  £.  4.  11.  pi.  17.  iaTSoalr 
that  he  {hall  be  put  in  a  chamber,  without  adding  that  it  Ihall  be  low  or  dark.^-~-And  as  to 
thf  words  (there  laid  m  his  hash  fe'r.)  He  fays,  that  in  this  all  the  books  ^bcwe  citrd  (rrta  to  agree. 
And  14  £.  4*  B.  pi.  17.  and  S.  P.  C.  150.  (£)  and  %  Inft.  178.  add,  that  be  Ihyll  lac  wuh. 
out  any  litter  or  other  thing  under  him,  and  that  one  arm  Aiali  be  drawn  to  one  ^nartcr  of  the 
room  with  a  cord,  and  the  other  to  another^  and  that  his  feet  (hall  be  nfed  in  the  fame  8U9> 
Iter.  But  that  theleclaufes  are  wholly  omitted  i^  aU  the  othtr  books  above  cited  ezcepcH.?. 
C.  which  takes  notice  of  the  lactrrof  them  only.  And  Ra.  Ent.  38%.  pi.  2.  add;,  thaxanhooe 
iliaU  be  made  for  the  head.  And  Keilw.  70.  a.  fays,  that  the  head  fhall  not  touch  the  carcb; 
but  none  of  the  other  mention  either  of  thcfe  clau(cs  —  And  as  to  the  words  ftkst  ssmsm 
Vfeigitsjkttll  he  laid  upon  him  as  he  can  bear  and  mori  ^c.J  He  fays,  that  in  this  all  the  bos^ 
above  ci:ed  agree.— And  as  to  the  word  (bread)  he  fays,  that  in  14  £•  4.  8.  pL  17.  S.  P.C, 
T50.  (£)  and  2  Infl.  178.  are,  that  he  fhall  have  three  morfels  of  barley  bread  a  day.  Ceilv. 
70.  a.    that  he  ihall  have  Only  rye  bread,  and  Ra.  Ent  385.  pi.  2.  and  2  H.  4.  r.  pi.  2.  ffnetaly 

that  he  (hall  have  of  the  worfl  bread. And  as  to  the  word  (^vater)  he  fays,  that  in  14  £• 

4.  8.  pi.  17.  S.  P.  C.  X50.  (E)  2  Inlt.  178.  &  8  H.  4.  i.  pi.  2.  &  Keilw.  70.  a.  aie,  that  he 
ihall  have  the  watrr  next  the  prifon  io  that  it  be  not  current;  but  Ra.  lint.  38c.  pi.  5.  isgeac^ 

ral,  that  he  Ihall  have  the  worft  watrr. And  as  to  the  words  (mi  eat  tke  fame  daw  is  «^ 

ki  drinks,  nor  drink  the  fame  day  on  tvhich  he  eats  &c.J  he  fays,  this  is  omitted  in  Keilwl  70^  a.  s&rf 

in  8  H.  4.  I.  pi.  2. And  as  to  the  words  (jUi he  die)  he  fays,  this  is  omitted  in  none  ot  the 

books  above  cited,  except  14  £•  *  5.  Zi.  &  H.  P.  C.  $£~.  but  that  nejthcr  of  tfao^  books 
give  the  whole  judgment  at  large.  Hawk.*  Pi.  C.  339,  3}i.  oap.  30.-*-^-*  This  ieems  to  he  mil- 
printed  and  (hould  be  4. 

[  53^  3  (C)  Puniftiraent  avoided  by  pleading,   at  wbM 

Time. 

But  we  have  !•  jll^ciently  the  Judgment  was  not  riiat  he  (hotrld  be  prcficd 
had  a  late  '^^  till  he  dicd,  but  until  he  Jhould  anfwer ;  gnd  bfJ  might 
i,.flance  of    ^^^^  himfclf  frooi  the  penance  by  putting  himfclf  on  his  tml, 

one  who  i-ii  j  ••!  j-*»i  t- 

W8saav.aiiy  which  he  cannot  do  at  this  day  after  the  judgment  of  penance 
uodrrtfais '  is  once  given.     2  Hawk.  PI.  C.  331.  cap.  30.  S.  x6. 

pun:thro(n€  ^  *     ^ 

fif  paicc  £oit  3c  du«et  and  yet  afterwards  admitted  to  plead.    3  ft.  $•  L.  299. 

(D)  JThst 


(D)  Whatjball  befaid  to  be  (landing  Mute. 

I,  \XrHERE  a  man  pleads  net  guiky^  and  after  ft ands  mute  be- 
ybr^  trials  it  is  as  if  no  anfwer  had  been  given.     Br. 
Pain,  pi.  2.  cites  8  H.  4.  3.  j^  ,1^^ 

2.  Contrary  upon  confeJJion\  for  this  countervails  verdift.  lb.  cicarth^t 

after  a  ai9t& 
liaiK  confefsM  himfelf  guilty*  px  *  pljcajed,  and  put  himrelf  upon  his  country^  he  Ihatl  not 
afterwards  be  demeaned  as  one  that  ftands  mate,  in  refpeft  of  his  fubfequent  lilence;  but  the  jurr 
ihall  bt  charged,  and  the  trial  ihall.  proceed,  and  the  like  Judgment  fhall  be  given  as  in  commoii 
cafes.     2  Hawk.  PL  C  327.  cap.  30.  S.  4. *  Kcl.  36.  S.  P. 

3.  A  man  may  fiand  mute  two  manner  of  ways  ;  firft,  when 
he  ftands  mute  without  /peaking  of  any  things  and  then  it  Ihall 
be  inquired,  whether  he  fiood  mute  of  malice  or  by  the  a ff  of 
God ;  and  if  it  be  found  that  it  was  by  the  aft  of  God,  then  the 
judges  of  the  Court  (who  are  ever  to  be  of  council  with  the  * 
prifoner  to  give  him  law  and  juftice)  ex  officio  ought  to  in- 
quire whether  he  be  the  fame  perfon  and  of  all  other  pleas 
\7hich  he  might  have  pleaded,  if  he  had  notftood  mute.  2  Inft. 

177.  178. 
^.  And  note  well  the  abovefaid  words  of  our  books  ;  [whc- 

tl^er  of  maUce  or  by  the  aft  of  God]  for  it  may  be,  the  prir 
foner  in  truth  cannot  fpeak,  and  yet  being  not  mute  by  the 
aft  of  God  he  fhall  be  forthwith  put  to  his  penance  ;  as  if  the 
delinquent  cut  out  his  own  tongue  and  thereby  become  mute.  2 
loft.  178. 

5.  Another  kind  of  mute  is,   when  the  prifoner  can  fpeak, 
and  perhaps  pleads  not  guilty  or  pleads  a  plea  in  law,  and  will 
'  not  conclude  to  the  inqueji  according  to  the  aft  of  3  £.  z .  cap.  1 2. 
cr  fpeaks  much,  but  does  not  dire^ly  anfwer  &c.  for  idem  eft 
nihil  dicere  &  infufficienter  dicere ;  to  be  fhort,  when  in  the  ..     . 
end  he  will  not  put  himfelf  upon  the  inqueft ;  that  is,  De  bono  r^til^, 
ic  malo  to  be  tried  by  God  and  the  country,  then  that  aft  is  timentfy  «r 
fufficient  warrant,  if  the  caufe  be  evident  or  probable,  to  put  "•f^'^'jf^f 
Jiim  to  his  penance ;  but  if  he  *  demurs  in  law^  and  it  be  ad-  putlSinifeir 
judged  againft  him  he  fhall  have  judgment  to  be  hanged:  and  upon  his 
tho*  by  his  demurrer  he  refufe  to  put  himfelf  upon  the  inqueft  f"**.***?* 
according  to  the  letter  of  that  aft,  yet  forafmuch  as  he  is  out  n^y  i^o- 
of  the  reafon  of  that  aft,  for  that  he  refafeth  not  the  trial  of  periy  befaid 
the  common  law,  the  demurrer  being  allowed  to  him  by  law,  ^^  ft"<* 
and  to  be  tried  by  the  judges,  he  fhall  not  be  put  to  his  per  "h^;;,*keV 
nance,  but  have  judgment  to  be  hanged.  1^  Inft.  178.  no  anfwer 

at  all ;  as 
■where  a  man  rrfiifrs  to  plead  a  fl«a  in  chief,  §r  the  genera/  Ijfue^  but  infifts  on  fome  frivolous  defence* 
•r  eom  to  fUad  a  good  Jilatory  pkoy  and  refufes  to  flead  ever  to  th$  felony,  in  which  cafe,  after  fucK 
a  plea  is  found  againft  him,  he  (hall  not  be  admitted  to  plead  in  chief,  but  fh^ll  be  adjudged  to 
his  penance  in  the  fame  manner  as  if  be  had  made  no  plea  at  all.  And  /»  fhall  he  be  vrho  pleadi 
f  gpf^dplea  in  chief  or  thfgentrai  ijfwf,  hut  rffufeth  to  fut  himfelf  upon  the  inquefi,  (that  is,  to  be  trW  ly 
God  and  his  coantry  if  a  commoner,  or  by  God  and  his  peers  if  a  lord)  or  to  wage  battle  when 
fcch  trial  is  allowed,     t  Hawk.  PL  O.  326.  cap.  y>.  S.  i. 

^  It  is  clear,  that  he  who  dtnmri  in  law  to  an  indiAment  or  sppeal  (h^ll  not  be  efleemed  to  (land 

-'l^te,  nor  to  be  dealt  with  as  fuch,  as  having  rcfufcd  a  trial  by  his  country;    for  h;  puis  himfelf 

Upon  a  tri^l  by  the  Coijrt  which  is  the  proper  triaJ  of  a  mattcf  in' law.  2  Hawk.  PI.  C.  317. 

^E)     Inquiry 


53^  ^«tt 


(E)  Inquiry  thereon.  In  what  Cafes,  and  of  what j 

by  what  Juryj  and  How. 

Br.  Appi-ii,  ^.npHE  defendant  in  appeal  ftood  mute,  and  it  was  i/tqmred 
s/c.  ^  **  by  inqiieftofthe  marfhal's  fervants  and  others,  the  time 

when  he /poke  i  TLwiifhewas  mute  for  malice  to  delay  death,   «r 
by  afl  of  Gpd^  and  tf  the  goods  were  the  plaint rff^s  at  the  time  rf 
the  rob!  cry  y  and  if  he  zvas  taken  at  the  frcjh  fuit  of  the  plaintiff  ^ 
and  all  found  agaiiiil:  the  thief.  And  therefore  he  was  adjudged 
to  penance  to  be  prefTcd  to  death,  and  the  plaintilFreilorcd. 
Br.  Pain,  pi.  i.  cites  8  H.  4.  i. 
hnpltldsmt       ^'   '  ^  "^  ^'^^^^  Li!jji:res  the  realm,  or  is  outlawed  for  felony^  and 
gmUyy  and    after  is  taken  and  brought  to  the  bar^  it  fhall  be  demanded  of  him 
thejujiica    ^hat  he  can  fay  why  he  fliall  not  be  put  to  death,   and  it  he 
2w«ffor  ^^"^s  mute,  it  Ihall  be  inquired  if  it  is  by  fraud  or  by  aft  of 
cAore&c.      God,     Br.  Corone,  pL  155.  cites  10  £•  4,  19.  per  Littleton. 

and  aftrr  he 

is  brwHght  b^ore  them,  if  he  flands  mute  it  fhall  not  be  Inquired  of  him,   but  if  he  has  mauter  to  m 

chare;r  the  exfcu  ion  he  ought  to  plead  it  at  his  peril.     Ibid. 

^nd  \h^  dhjsrjity  iif  htciofthchaiheena/w/tysintfuirfrifMf  (o  that  it  appears  that  he  is  the 
fame  perfon  who  was  attainted  ;  but  contra  of  a  man  nbjurd  or  otttia^i/Jf  and  thrrrfore  he  mx^  jsj 
thai  Ju  is  uot  the  fame  ferfon  j  for  it  nvay  be  that  another  perfon  is  taken  for  him.     Ibid, 

3.  It  fecras  agreed,  that  were  a  prifonerftands  wholly  mute 
without  making  any  anfwer  at  all,  the  Court  (hall  take  an  inquejl 
of  office  by  the  oath  of  any  \2  perfons  thai  happen  to  be  preftni^ 
whether  he  dofo  of  malice  or  by  the  aB  of  God.  Hut  after  an  iffuc 
has  been  joined,  if  the  prifoner  (land  mute  when  the  jury  are 
in  Courts  if  there  beany  need  for  fuch  inquiry,  it  fhall  be  made 
by  them  and  not  by  an  inqueft  of  of&ce.  a  Hawk.  PI.  C.  327, 
cap.  30.  S.  5. 

4.  Where  a  man  anfwersy  but  not  effeHuallf^  it  feeras  need- 
lefs  to  make  any  inquiry  whether  his  refufal  be  owing  to  his 
malice  or  not,  becaufe  it  is  apparent.  2  Hawk.  PI.  C.  327, 
cap.  30.  S.  6. 

5.  Where  one  ftand  mute  by  the  aH  ofGod^  the  judges  of 
the  Court  (who  are  always  to  be  of  counfel  with  the  prifoner 
to  fee  that  he  have  law  and  juftice)  Ihall  not  only  caufe  the  fe- 
lony to  be  inquired  of»  but  alfo  whether  the  prifoner  be  the  fame 
per/on^  and  ail  other  matters  which  he  might  have  pleaded  in 
his  defence,  Apd  the  lerjeaht  fays  fuch  inquiry  IhaJl  be  made 
as  he  fuppofes,  not  by  an  inqucjl  of  office,  but  by  a  jury  returned 
by  tbeflnriff,  in  the  lame  manner  as  if  the  defendant  hadadn- 
ally  pleaded:  for  iince  it  is  no  ways  his  fault  that  he  did  not 
fo  plead,  there  is  no  reafon  why  his  tri_al  fhould  be  in  a  more 
loofe  or  fummary  manner,  or  any  way  lefs  regular  or  folemn 
than  if  he  had.  To  which  may  be  added,  that  Sir  Matthew 
Hale  fays,  "  that  the  felony  fhall  be  inquired  of  &c,  in  tbft 
*^  fame  manner  as  jf  the  prifoner  had  pleaded  not  guilty^ 

]  Froa 


From  which  words  it  feams  plain,  the  inquiry  ought  to  be  by 
an  inqucft  returned  by  the  IherifF,  as  in  other  trials  at  the  mifc 
of  the  parties,  becaufe  if  the  defendant  had  pleaded  it  muft  cer- 
tainly have  been  fo.  And  therefore  it  fcems  reafonablc,  that 
where- Sir  William  Stamforde  having  fpoken  of  fuch  inquiry- 
adds  immediately,  that  it  is  but  an  inqueft  of  office,  ought  to 
be  underftood  not  of  the  inquiry  of  the  felony  whereof  he  had 
laft  fpoken,  but  of  the  inquiry  whether  the  prifoner  ftood 
route  of  malice  or  by  the  aft  of  God,  whereof  he  had  fpoken 
in  the  fentence  next  before.  And  I  the  rather  incline  to  think 
that  this  is  hi&  meaning,  becaufe  the  books  cited  by  him  to  this 
point  relate  to  this  inquiry  only.  2  Hawk.  PI.  C.  327,  328. 
cap.  30.  S.  7. 

6.  It  feems  to  be  fettled  at  this  day,  that  where  one  who  is  SmtlTiwr^ 
attainted  cither  by  judgment  on  a  verdift,  or  confeffion,  or  by  fon  fo  at- 
outlawry,  or  abjuration,  (lands  mute  to  the  demand  why  execution  «'»tedbc 
Jhouldnot  go  againji  him^  he  fhall  not  be  awarded  to  his  penance  ^anefcaSw 
but  to  the  fame  kind  of  execution,   if  any,  that  would  have  [    roj  i 
been  awarded  if  he  had  ftood  mute;  yet  there  feems  to  be  this  if  one  be 
difference^  that  where  one  who  has  always  continued  in  prifon  **^,'^"  **"  *" 


after  an  attainder  by  verdift  or  confeffion,    ftands  mute  to  the  •  abjurltiwu 
demand  why  execution  Ihould  not  go,  it  fhall  be  awarded  a-  and  aand 
gainft  him  without  any  inquiry  whether  he  ftands  mute  by  mute  to  the 
malice  or  otherwife,  or  whether  he  be  the  fame  perfon  who  is  Jh^"  exccu- 
fo  attainted  or  not,  becaufe  it  fufficiently  appears  that  he  is  the  rion  Aouid 
lame  perfon,  and  that  is  fufficient  to  juftify  an  award  of  execu-  ^^\  K**  V 
tion  againft  him,  where  nothing  appears  to  the  contrary.    2  f^JhaUbT* 

Hawk.  PI.  C.  328.  cap.  30.  S.  8.  inquired 

whether  he 
ftand  mute  •f  malice  or  of  the  ^&.  of  God;  and  if  it  be  found  of  malice,  it  (eem»  that  execution 
Ihall  be  awarded  without  any  farther  inquiry;  but  if  it  be  found  to  be  the  a6t  of  God,  it  feems 
that  it  ought  alfo  to  be  inquired  whether  he  be  the  fame  perfon  or  not,  in  the  fame  manner  a& 
where  one  liands  mute  by  the  a£fc  of  God  when  firft  brought  upon  his  triaL  2  Hawlc.  PL  C.  32s. 
cap.  30.  S.  8. 

*  A  felon,  that  had  pleaded  to  ifiue  and  abjar'd,  ihewM  for  caufe  why  execution  (hould  not  go 
againft  him,  that  he  was  drawn  out  of  tie  church  of  B»  and  frayed  to  be  reportd;  the  King's  Attor- 
ney traversM  it,  and  at  the  return  of  venire  facias  he  flood  mute,  and  was  hang'd  \  but  firft  it 
vas  inquired  if  he  was  drawn  oot  of  fanAuary,  who  faid  that  he  was  not,  and  then  the  iame  in* 
gacft  inquired  of  the  covin  which  was  found,    ^r.  Corone^  pi.  2z.  cites  8  H.  4. 2« 

(F)  Forfeiture^  and  Pleadings. 

!•  A  Felon,   who  ftood  mute  and  was  put  to  penance,  had  The  goods 
-^^  goods  of  his  own,  which  were  claimed  by  J.  S.  by  grant  ^u!^!  nltlo 
of  the  King  as  forfeited ;  and  it  was  agreed  that  whoever  has  be'deiivered 
the  forfeiture  J  yet  the  goods  fhall  be  brought  into  B.  R.  and  Ihall  jp  any  per- 
be  claimed  and  delivered  to  the  party.   Br.  Appeal,  pi.  24  cites  [hm'ljTdcr^ 

o  ri.  4*    I>  3*  a  grant  from 

the  crown     • 
tin  he  has  fhcwed  a  good  title  to  them  in  the  King's  Coart  by  (bme  grant  luScient  to  pafs  ihem 
%  HawI;.  pi.  C.  33  u  cap.  30.  S.  20.  ckcs  8  H.4. 

r*  a.    He 


553  #lite. 

Tbere  it  no  2.  ^tt  that  ftands  tnute  forfeits  no  lands,  out  goods,  cW<« 
doubt, that,  tels,  leafesy  and  debts,  except  his  ofience  hcirtdhmj  and  then 
Aigkl'^cfim    ^^  forfeits  his  lands  to  the  Crown.    Bacon's  Ule  of  the  Law. 

liefhallfoF.  32. 
feit  both 

lands  and  goods  in  the  fame  manner  as  if  he  had  been  attainted  any  other  war;  alio'  Scijeaat 
Hawkins  look  it  for  granted,  that  in  the  cafe  of  fe/oiiy  oMdfetit  trtafm^  vhere  a  pcdba  by  fiaadiog 
note  ihall  nor  avoid  being  attainted  for  fuch  criines,  he  (hall  forfeit  hxc  lands  and  goods  in  tbtf 
fame  manner  as  6n  other  attainders.  But  where- ever  a  per  Ion  flandiog  mote  is  adjudj^  to  kis 
femoMce^  and  thereby  prevents  that  attainder  which  otherwife  he  might  have  incnrred,  it  lean 
agreed,  that  he  *  forfeits  hiaichattelt  only,  and  not  his  landa.  %  Hawk.  PLC.  331.  capb  30. 
S.  19.— The  book  cites  H.  P.  C.  126.  Savil.  56.  pi.  iii.  Kely.  57.  D.  105.  pi.  4.  Inft.  177, 
178.  Br.  Pain.  to.  Co.  Litt.  ^91.  3  Ihft.  14.  S.  P.  C.  150.  (C)  Fitz.  Coro.  283.  18  £.3.26. 

8.  P.  C.  I  CO.  (D)  S.  P.  C.  250.  (D) *  S.  P.  Br.  Appeal,  pL  10 r.  cites  14  £.  4.  7.  far  the 

lands  are  laved  to  the  heir.'  So  if  he  challengex  mhout  ^^jurori  in  affeaj^  he  fhall  be  p«t  to  pe« 
nance,  and  not  forfeit  his  lands;  by  all  the  juAiccs  except  Kcble.  For  he  faid,  that  the  ftatMc 
•f  W.  I.  cap.  12.  is  at  the  fait  of  the  King.    Br.  Appea]|  pi.  82.  cites  3  U.  7. 2.  Br.  PaiiMy 

pi.  4«  cites  S.  C. 

[For  more  of  <9ute  in  general,  fee  Scceflkq;  and  other  proper 

Titles.] 


C  534 1  iBeceffitp. 


(A)  Neceffity.     Of  what  Things  it  may  be  m 

Excufe. 

Ltx  Mctffi"^    I  •  J  jD  quod  alias  Hcitum  non  ejl^  necejjitas  facit  lie  hum  bf  tuctf- 
tatis  efi  /fx        J  ji^^^  indutit  friviUgium^  quod  jure  privatur.     Bridg.  30. 

lS1nfla*ilI  cites  Braaon. 

tis.   And 

neceflitas  legnm  vincnla  irridct.    Hob.  159. 2  Bulf.  61. loRep.  5X.i»*Jciik.  19.  fL  3J. 

*07.  pL  38.  280.  pL  5.  1  Lev.  4.  in  cafe  of  Maaby  v.  Scott. 

2.  The  law  charges  no  man  with  default  where  the  mS  is 
comfulforj^  and  not  voluntary,  and  where  there  is  not  a  con* 
fent  and  eleftion  ;  and  therefore  if  either  there  be  an  imf^ 
bility  for  a  man  to  do  otherwife,  or  fo  great  a  ferturhatUn  e/tbe 
judgment  and  reafon,  as  in  prefumption  of  laiv  marCs  nature  can* 
not  overcome^  fuch  neceflity  carries  a  privilege  in  it  fell;  Bac 
Elem.  25< 

3.  Neceflity  is  of  three  fort  Sy  neceflity  o(  cenfervatiam  oflife^ 
neceflity  of  obedience^  and  acccffity  of  the  a/fofGodor  ofafbrmt* 
ger.    Ibid.  • 

*  4-  Aia 


« 

4*  And  ift.  of  confcrvatiort  of  life,  if  a  man  ^ials  viands  s.  P-  But  if 
io  fatisfy  bis  prefent  hunger^  this  is  no  felony  nor  larceny,  ce^ty  JJ^"*" 

1  bid  •  owing  to  hi« 

vnthrifci* 
nrfs,  furely  it  it  farTrom  being  an  excvfe.  Hawk.  PL  C.  93.  eliap.  x^,  S.  to#  So  if  divers  be  in 
danger  of  Jrownimg  by  the  call  103  away  of  fome  boat  or  barge,  and  one  of  them  get  to  fome  flank^ 
of  on  the  boat's  fide,  to  keep  himfclf  above  water,  and  another  to  Jave  his  life  thrufis  him  from  it, 
whereby  he  is  drowned,  this  is  neither  ft  detendcirdo,  nor  by  miladventare,  but  juilifiable.  Ibid. 
^ — S.  P.  Hawk.  PL  C.  73.  cap.  28.  S.  26. 

So  if  divers /r/e«s  be  in  a  gaol,  and  the  gaoi  by  eafualty  isfet  on  fire ^  whereby  the  prifonen  get 
fonb,  this  is  no  efcape  nor  breaking  of  the  prifon.    Bac.  Elem.  25.      ^ 

•So  upon  the  ftatute,  that  evttj  merchant  \\izx.  Jefteth  his  merchandize  on  land  without  fati^ing  the 
n/omer  or  ugretlngfor  it,  (which  agreement  is  conftrued  to  be  in  certainty)  Ihall  forfeit  his  merchant 
dize,  'and  it  it  10  that  by  tempelt  a  greater  quantity  of  the  merchandize  is  thrown  over^board, 
whereby  the  merchant  agrees  with  the  curtomer  by  eilimationy  which  falls  out  ihort  of  the  truih^ 
yet  the  over  quantity  is  not  forfeited ;  >frhere  note,  that  neceffity  difpenfes  with  the  dire^  letter 
of  a  ftatttte  law.     Ibid.  &  26. 

So  if  a  man  have  right  to  land,  and  do  ttst  male  his  entry  for  tetrerr  of  force^  the  law  allows  him  • 
continual  claim,  which  (hall  be  as  beneficial  unto  hiin  as  any  entry.    Ibid.  26. 

So  (hall  a  man/n/f  his  default  of  appearance  fy  eretaiu  di  eas^  and  avoid  his  debt  by  dureft^  whereof 
jon  (hall  find  proper  cafes  elfewhere.    Ibid. 


rcaM 


5,.  The  fecond  neceffity  is  of 'obe£ence\  and  therefore  where  ^oone 

taroH  and  feme  commit  a  felony^  the  feme  can  neither  be  princi-  fon  among 
pal  or  acceilary,  becaufe  the  law  intends  her  to  have  no  will  in  ^^^^^ 
re^rd  of  the  fubjeftion  and  obedience  flie  owes  to  her  hulband   are  ufed  to 

lbld»  ^  excufed 

of  praBieet 
againft  the  fate  (where  they  refide,  except  it  be  in  point  of  confpiracy,  which  it  againft  the  law 
o?  nations  and  fociety)  is^  bccauie  non  conftat  whether  they  have  it  maodatis,  and  then  they  ar« 
cftcttfed  by  neceffity  of  obedience.     Ibid. 

•So  if  a  warrant  or  precept  t^h^from  the  King  to  fell  wood  upon  the  ground  whereof  lum  tenant  foe 
life  or  for  years,  1  am  cxcufe^din  v^aAe.    Ibid. 

6.  The  third  neceffity  is  of  the  a^  of  God  or  of  afttanger ; 
«j  if  I  be  particular  tenant  for  yean  of  a  boufe^  and  it  be  over^ 
thrown  by  grand  tempefl^  or  thunder  and  lightning,  or  by  fud- 
den  floods,  or  by  invajion  of  enemies y  or  if  I  have  belonging  to 
it  fome  cottage  which  has  been  infefted,  whereby  I  can  pro- 
cure none  to  inhabit  them,  nor  workman  to  repair  them,  and 
fo  they  fall  down,  in  all  thefe  cafes  I  am  excufed  in  wafte  j 
but  of  this  laft  learning  when  and  how  the  aft  of  God,  and 
ftrangers  do  excufe,  there  be  other  particular  rules.  Bac. 
Elem.  26,  27* 

7.  It  is  to  be  noted  tliat  neceffity  privileges  only  quoad  jura  [   535  ] 
privata ;  for  in  all  cafes  if  the  aft  that  fliould  deliver  a  man  o\it 

of  the  neceffity  be  againft  the  commonwealth,  neceffity  excu- 
fes  not;  for privilegium  non  valet  contra  rempubiicam;  and  as 
another  fays,  neceffitas  publica  major  eft  quam  privata;  for 
death  is  the  laft  and  fartheft  point  of  particular  neceffity,  and 
the  law  impofcs  it  upon  every  fubjed,  that  he  prefer  the  urgent 
fervice  of  his  prince  and  country  before  the  fafcty  of  his  life ; 
as  if  in  danger  of  tempeji  thofe^  that  arc  in  the  Jhip,  throw  over 
other  metis  goods^  they  are  not  anfwerablc ;  but  if  a  man  be 
commanded  to  bring  ordinance  or  munition  to  relieve  any  of  the 
Xing*s  towns  that  are  diftrefled,  then  he  cannot  for  any  danger 
*  of 


535  Bt^ettitT^^ 

oftetnpeft  juftify  the  throwing  of  them  overboard;  fortberc  it 
holds  which  was  fpoken  by  the  Roman,  when  he  alledgcd  the 
fame  ncccffity  of  weather  to  hold  him  from  embarking,  necef- 
-  fc  eft  ut  earn,  non  ut  vivam.  So  in  the  cafe  put  before  of  buf- 
band  and  wifcy  if  they  join  in  committing  treafon^  the  ncccffity 
of  obedience  does  not  excufe  the  offence,  as  it  docs  in  fclonj; 
becaufe  it  is  a^^ainft  the  commonwealth.    Bac.  Elem.  27. 

8.  So  if  a  fire  be  taken  In  a  flreet^  I  may  juftify  the  pulLng 
down  of  the  wall  or  houfe  of  another  man  to  fave  the  raw  from 
the  fprcading  of  the  fire ;  htU  if  I  be  affailed  in  my  houfe  in  a  city 
or  town,  and  diftrefled,  and  to  lave  niv  life  I  fet  fire  on  mine 
own  houfe,  which  ipreads  and  takes  hold  of  other  houfes  adjoin-- 
ingy  this  is  not  juftifiable,  but  I  am  fubjeft  to  their  a^ion  upon 
the  cafe,  becaufe  1  cannot  reicue  mine  own  life  by  doin^  any 
thing  which  is  againft  the  commonwealth;  hut  if  it  had  been 
hut  a  private  trefpafs^  as  the  going.over  another's  ground,  or  the 
brcakinc;  of  his  inclofure  when  1  am  purfyicdfor  the  fafeptdrd 
ofmyliffy  it  is  juftifiable.     liac.  Elem.  27,  20. 

9.  Ihe  comrnon  cafe  proves  this  exception,  that  is,  if  a  mad 
man  commit  a  felony,  he  fhall  not  lofe  his  life  for  it,  bccaale  his 
infirmity  came  by  die  a 6^  of  God ;  but  if  a  drunken  man  com- 
mit a  felony,  he  fhall  not  be  excufed,  becaufe  his  imperfe^on 
came  by  his  own  default;  for  the  reafon  and  lofs  of  deprivation 
of  will,  andeleftion  by  neceftity,  and  by  infirmity,  is  ail  one; 
for  the  Jack  of  arbitrium  folutum  is  the  matter;  and  there- 
fore as  infirmitas  culpabilis  excufes  not,  no  more  does  neccf- 
fjtas  culpabilis,  Bac.  Elem.  29. 

10.  NecelTity  is  a  pood  excufe  in  a  cejfavit ;  as  where  the 
lords  brought  ceflavit  againft  their  tenants  in  Weftniorland 
and  Northumberland,  they  were  excufed  for  the  payment  of 
their  rents  and  ferviccs,  becaufe  by  their  war  with  the  Scots 
t]ie  lands  were  laid  wafte,  and  they  themfelves  impoveriftted, 

/fo  tliat  they  could  not  manure  their  lands  to  raife  tbcir 
rents.  2  Roll.  R.  116.  in  Cafe  of  the  King  y.  Culack.*^-^ 
Cites  7  E.  3. 

11.  If  by  the  cuflom  of  a  vill  the  haiUffs-are  to  b/tv€  ^.ftr 
ez'cry  hTde^  of  every  beaft  killed  in  the  vill,  and  for  non-pay* 
ment  they  dijirain  a  hide  and  tann  it^  and  convert  it  f#  leeahir^ 
as  of  neceiTity  to  prezfcnt  rotting^  yet  it  is  no  excufe  in  trcfspafi ; 
becaufe  if  it  did  rot  the  owner  muft  bear  the  lofs,  and  the 
bailiffs  may  have  adl ion  of  debt  for  the  2d.  Cro.  £.783, 
Mich.  42  &  43  Eliz.  B.  R.  Duncon  v.  Reeve. 

aBoir.  2S-i,  12.  Flinging  goods  overboard  for  prefervation  of  the  lives 
s.  Ceiled  of  the  paikngers  in  a  barge,  one  of  whom  had  a  pack  with 
Cb  Y^n  money  in  it,  is  juftifiable.  Roll.  R.  79.  the  cafe  of  Gravcf** 
the  cafe  of    end  bargc. 

B-rd  ▼.  All- 

eock li  tht  danprr  vrzs  frotn  oYfrloading  the  barpc  by  ihe  ferTynan,  lie  U  cbtfi^etlSe  lo  Ac 

ownfI^  ;  but  nor  «f  there  wa$  no  fur-charge,     12  Rep.  62.  S.  C.  |  LcT*  4*<~->J^k*  t%^*  fk 

zo.— — rcr  Roll  Ch.  J .  Allen.  93.  cites  Bcarcroft's  Cafe  coi.ira. 

$3.   In 


t^%  in  a£lion  of  debt  upon  bond  for  appearance  at  a  cer- 
tain day,  imprifonment  is  no  plea.  Per  Doderidge  and 
Haughton  J.  2  Roll.  R.  136.  Mich.  17  ][ac.  B.  R.  Anon. 

14.  A  man  (hall  not  in  any  csStjuftify  the  killing  another  by  [  ^^^g  1 
u  pretence  ofneceffity^  unlefs  he  were  himfelf  wholly  without 

iault  in  bringing  that  neceility  upon  himfelf;  for  if  a  man,  in 
defence  of  an  injury  done  by  himielf,  kill  any  perfon  what- 
foever,  he  is  guilty  of  manflaughtcr  at  Icaft  ;  as  where  divers 
rioters  wrongfully  detain  a  hou^  by  force,  and  kill  thofe  who 
attack  it  from  without,  and  endeavour  to  burn  it.  Hawk.  PI. 
C  7a.  Chap.  28.  ?^%%* 

15.  Martial  law  is  not  in  truth  and  reality  a  law,  but 
fomething  indulged  rather  than  allowed  as  a  law ;  the  neceflity 
of  government,  order,  and  difcipline  in  an  army  is  that  only 
which' gives  thefe  laws  a  countenance;  quod  enim  necejjitas 
cogitj  d^endit.    Hale's'Hift*  of  the  Law  39. 

(B)^A^Thingsfliallbe»i^i&r^//i/byIt,  which  ^lil\ 

would  not  otherwife  hefo.  (a)  "  ** 

t.  TF  money  due  to  teftator  on  a  fingle  bond  be  paid  to  an  Jl'^J/^^^ 
^  infant*s  executor,  hisrecept  is  good,  propter  neceflitatem,  fdT.Prttu 
becauie  otherwife  the  obligee  is  not  bound  to  pay  the  money. 
And.  117.  in  an  Anon.  Cafe. 

2.  If  the  Reward  of  a  manor  marries  a  copyholder,  and 
9£ttx  Jkrrenders  to  himfelf y  yet  it  is  good  for  neceflity;  Arg, 
Roll.  R.  457.  cites  41  Eliz.  Savage's  Cafe. 

3.  Seifin  to  maintain  ajffe  ought  not  to  be  of  a  contrary  na- 
ture to  the  thing  of  which  feifin  is  intended  to  be  given,  but 
in  one  cafe  only,  and  that  is  where  the  (heriff  gives  feilin  of  a 
rent  hy  a  twigt  or  a  clod  of  earth f  and  this  is  in  cafe  of  necefli- 
ty ;.  for  the  meriflF  cannot  take  the  money  out  of  the  tenant's 
purfe,  anddeliver  feifin  of  that ;  per  Williams  J.  2  Brownl. 
237.  Pafch.  8  Jac.  B.  R.  in  Cafe  of  E.  Rutland  v.  E.  Shrcwf- 
bury. 

4.  InfpeSlon  of  infant  wzs  on  the  day  of  adjomment  of  the  Kotcarter- 
term  propter  pcftem  in  order  to  reverfe  a  fine,  and  where  the  ]^Y^^  jT 
in&nt  would  be  of  full  age  before  the  day  to  which  the  term  faid,th*c" 
was  adjorned,  and  it  was  doubted  if  any  thing  could  be  done  upon  con- 
the  day  of  theadjornment,  and  the  conufee  gave  400  /.  aud  fo  [^'/J)^i^y^ 
compounded  and  got  a  rclcafe  of  errors.  Cro.  J.  230.  Mich,  jtwasre- 
7  Jac.  B.  R.  Poynt's  Cafe.  foived,  thac 

"^  '  ihis  inif  cc- 

ttoa  was  eood  fiotwithftanding  the  adjournment.    Ibid. He  miy  he  mfptSed  at,  this  day  t^n^htck 

the  mdjourmfunt  is  made-^  by  all  the  judges  of  England;  for  if  ihc  infant,  after  the  iRid  dayoi 
adjournment  and  bctore  the  day  to  which  the  atljouromcnt  is  made,  attains  his  full  age,  tt« 
iofpe^oa  will  fail.    Jenjt.  317.  pi  8.—*— 2  BrownL  278.  Mich.  7.  Jac.  C,  B.  S.  C. 

5.  The  law  in  cafes  of  necefEty,   as  of  fire,  burning  of 
hottfes,  rebellions,  or  thieves,  that  dcftroy  deeds,  allows  the 
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proof  of  deeds  without  Jhewing  ibem.    Jenk.  19.  pi.  35.  cites  I0 
Rep.  Lcyfield's  Cafe. 

6.  Jurors  upon  a  great  tempejl  after  evidence  depart  frwm  the 
bar  without  licence  of  the  Court,  and  eat  and  drink,  and  feme 
perfons  before  their  coming  back  to  the  bar  fpoke  to  them  to 
giv^  their  verdid  for  defendant,  for  that  the  right  vrzs  with 
him ;  they  came  back  and  gave  yerdi£k  for  the  plaintiflF,  the 
verdi£t  is  good.     Jenk.  187.  pi.  84. 

7.  A  coQtraA  of  an  ififant  for  things  neceflarj  will  bind 
him.     Lat.  22  Hill,  i  Car.  Stone  v.  Withipool. 

8.  The  reafon  why  a  will  will  pafs  perfip'^al  eftatc,  but'  not 
lands  purchafed  after  the  making  the  will,  is,  hecaufe  the  ne- 
ceility  of  dealing  and  traffick  in  the  world  would  require  a 
man  to  make  a  new  w/7/ every  day  of  his  perfonai  chattels^  if 
he  could  not  difpofe  of  them  becaufe  of  their  having  oauUr* 
gone  fome  alteration^  and  this  would  create  the  greateft  per- 
plexity in  the  world,  perfonai  eftate  and  chattels  being  tran- 
iient  and  fleeting,  and  not  fixt,  and  permanent,  as  lands  are; 
and  from  hence  it  is  that  fuch  wills  ftand  good.  See  1 1  Mod. 
125.  per  Holt  Cb  J.  in  delivering  the  opinion  of  the  Cour^ 
Trio.  1707.  6  Ann.  B.  R.  in  Cafe  of  Brunker  v.  Cook. 


C  537  ]  ^t  ^jreaiGl  iaegnum. 


(A)  How  confidcred^  and  the  Force  of  it. 

5.P.  Arg.  i-TT  is  lawful  for  any  to  travel  beyond  fea^  if  there  be  not 
Ch«n. Cafes  -■■  a  ne  exe^s  regnum  againft  him;  per  Montague  and 
r  R^S"**    Cook  J.     a    Roll.  R.  la.  Hill.  15  Jac,  B.  R.  in  Carter's 

Cafe. 
Forif  p*r-  2.  The  ne  exeas  regnum  is  a  writ  applied  to  ♦  partkuletr 
ffl'^"fcf*  /^'j^^Ji  and  at  lirft  chiefly  ufed  in  matters  of  ftatc,  and  but  in 
private  dif-  late  time  applied  to  Courts  of  jufticc,  to  hinder  fuch  as  would 
cretion  do  avoid  it ;  and  tliat  it  ought  not  to  be  granted  without  oaib ; 
gojrcrnpub-  ^^„  Skin.  iq6.  Mich.  35  Car.  a.  in  Cafe  of  the  Eafi-lndia 
lSl'o„r  Company  v.  Sandys. 

becomes  every  man's  mifeiy.    Noj-.  iSs.  in  cafe  of  Parcy  ▼,  Tfaoout  AUca*'^— ^*  Mod. 
4Ui.  in  cafe  of  SuM  ▼•  Child. 


3.  A  pctfon  in  ckjtody  on  a  nc  exeat  regnum  may  he  hriught 
to  B.  R,  to  be  charge4  with  an  /lii'ton.  12  Mod«  562*  Mich* 
13  W.  3.  Nailor's  Cafe. 

4.  A  ne  exeat  regnum,  is  net  an  a^ivn  as  a  homine  reple- 
giando  is  ;  per  Holt  Ch*  J.  12  Mod*  563.  Mich.  J3  W.  3. 
in.Nailor*s  Cafe* 


(B)  Necejfary  and  Grantable  in  what  Cafes  and 

How. 

i.t>  Y    the  common  law   every  itaan   may  go   out   of  the  Jcnlc.85?. 

•"  realm  to  merchandize^    or  on  pilgrimage^  or  for  what  j^J^J.^J'* 
9ther  caufe  he  pleafetb,  without  the  King's  leave  ;  and  he  (hall  250.  s.  P.' 
not  be  puniflied  for  fo  doing ;  but  becaufe  that  every  man  is  — Curs. 
of  right  to  defend  the  King  and  his  realm,  therefore  the  King  CanuS.P. 
at  his  pleafare  by  his  writ  may  command  a  man  that  he  go  not  xhlswrir 
beyond  the  feasy  or  out  of  the  realm  without  licence  ;  and  if  he  as  the  namt 
do    the  contrary,    he  (hall  be  punidied  for  difobeying  the  >mporis,  h 
King's  command ;  and  it  feemcth  that  this  command  may  be  Xl^^c"^^ 
made  by  the  King's  v^rit  under  the ^r eat  knly  a>j^  alfo  under  going  &utcf 
the  *  privy  feal  or  his  Jignet\    for  by  the  law  the  fubjedt  is  thekingdomy 
bound   to  take  notice  of  every  of  the  King's  feals  in  fuch  f^waT^ra'it- 
cafe,  as  well  as  of  the  great  feal.     F.  N.  B.  8  c.  (A)  cd  onte- 

half  of  a 
fubj«£t,  It  was  formerly  reckoned  a  writ  of  gtaety  and  ufed  to  be  granted  at  the  mc^r  picafufc  of 
ihc  CoQit  on  atHdavit,  or  other  matter,  fhewing  the  party  defigned  to  go  t»uc  of  the  realm  lo  the 
other  party's  damage  ;  yet  it  was  laid  a  defendant  cmld  not  have  thii.  ^vrit  on  affidavit  as  a  plaintifif 
might ;  it  is  faid  to  have  been  fettled  by  the  late  Lord  Keeper  Wright,  that  it  b«'ing  a  remedial 
writ,  is  as  fuch,  upon  due  application  ^y  i^'''^'0^»  oi  motion,  to  be  grafted  the  fubjct^.  P.  R.  C* 
*5*'>  251* *  S.  P.  Lane.  29. 


2»  And  there  are  two  manners,  or  forms  of  fuch  writs  ;  one  p.  R.  c. 
is  direded  unto  the  party ^  and  the  other  unto  the  fheriffy  com-  *--?'^'^* 
manding  him  that  he  caufe  the  party  to  find  fecurity  that  he  (hall  '^"it^wlV  * 
not  f^o  out  of  the  realm  without  the  King's  licence.     F.  N.  B    fom^-timt-i 

-^     ^     '  ihelheriff 


or  juftices  of  tH«  petce,  or  both,  but  that  now  it  is  Commonly  dirc£lcd  to  the  Iherlff  only.— — ^ 
S»  P.  Curs.  Cane.  455. 

3.  And  alfo  the  King  by. his  proclamation  m^y  inhibit  his  In  the  notes 
fubjefts,  that  they  go  not  beyond  the  feas,  or  out  of  the  realm  •'^"'ja  fec^ 
without  licence,  and  that  without  fending  any  writ  or  com-  p.  165.  & 
mandment  unto  his  fubjefts;  for  perhaps  he  cannot  find  his  r    ^^g   ] 
fubjeft,  or  know  where  he  is,  and  therefore  the  King's  pro-  Kot.ciauf. 
clamation  is  fufficient  in  it  felf ;  and  if  the  fubjeft  do  contrary  ^5  ^"  i  M. 
thereunto,  it  is  a  contempt,  and  for  fo  doing  he  (hall  be  fined  Llb^Trh' 
to  the  King.     F.  N.  B.  85.  (C)  204!  ad' 

note  Dyer 
2^.  accordant.    But  till  fuch  proclamation  made  or  writ  iflocd  it  is  no  contrrnpt  for  ary  ]>crfon 
to  go  beyond  fea,  altho*  he  intends  to  live  there  out  of  hi;  due  obedience;    for  his  purpoi'c  or  in- 
tent u  not  triable*    F.  K.  B«  S5.  (C)  in  the  notes  ih«rc.(b). 

X  X  2  4.    A 


5^8  J^  ^eeut  fSiirttttm. 

4.  A  ne  exeat  regnum  was  awarded  by  the  Court  of  Cli^tf- 
^    eery  at  the  fait  of  men  in  a  fuit  between  party  and  party.  Totb. 

233. 

5.  The'  the  King  may  prohibit  any  perfon  in  fome  ca&s 
witbfome  commodities  to  pafs  out  of  the  realm,  yet  this  cannot 
be  but  where  the  end  ii  publicity  viz.  to  reft  rain  the  perfon, 
becaufe  he  intends  things  abroad  to  the  King's  preju<tice,  or 
to  reftrain  any  merchandizes,  either  in  time  of  dearth  or  war; 
for  mcejfnas  efi  Ux  temporis.  12  Rep/  33.  Trin.  5  Jac.  Caie 
6f  Cuftoms  &c. 

6.  The  writ  was  granted  on  fuggeftion  that  he  was  indebted^ 
but  on  putcing  in  lecurity,  it  was  ftipcr/eded^  Chan.  Cades 
116.  tc  Car.  2.  cites  the  cafe  of  Crifp*  v.  Bifhop. 

Itwasyant.  y^  Conveying  away  and  making  over  bis  ejiatt  toothers; 
wifeagainfi  fl^^ding  OMt  an  excommunication^  and  abfcondin^  his  perfon,  and 
kerhixband  giving  out  that  he  intends  to  go  beyond  the  Jeas  was  affigned 
where  (he  as  rcafonsfor  granting  a  ne  exeat  regnum  ;  and  it  was  granted 
)^*1>"{X  ^"d  ordered  to  ftand.    %  Chan.  Rep*  ao.  20  Car.  2  Read  v. 

mOMy  againft   Kead^ 

him  in  the 

Spiritual  Ceurt,  which  he  refoic^  to  0W7  aiMJ  thmtencd  to  go  beyond  fea ;  and  the  Coait  fcMei 

to  fuperfcde  it.    Chan.  Cafes  1^5  Mkh^  zo  Car.  a.  &cad  v.  Rc«<L  a  Vcol.  345.  Sir  Jo. 

Saakhl'on's  Cafe. 

8.  A  writ  of  ne  exeat  regnum  may  be  granted  in  any  cafe 
where  thcrp  is  danger  of  fiibterfuge  from  the  JHftice  of  the 
nation,  tbo*  of  private  concernment.  2  Chan.  Cafes  245* 
Trin.  30  Car.  2.  Anon.-*— ^Per  Fleming  Ch.  B.  the  Ki^s 
may  inhibit  any  man ;  for  the  eaufe  is  not  traver/able.  Lane  29. 

.9.  A.ne  exeat  regnum  ought  not  to  be  granted  but  upon  great 
rcafon  and  examination,  otherwife  an  homine  repl^iando  may 
lie  ;  per  Holt  Ch.  J.    Farr.  9.  Pafch.  i  Ann.  B*  R.  Anon. 

10.  AfoHcttor*sD\\\  being  taxed  and  reported  overpaid  bd* 
On  motion,  and  affidavit  of  his  going  beyond  fea  a  oe  czcas 
legnum  was  granted,  tbo'  no  bill  was  in  Court  whereon  to 
ground  this  writ;  per  Mafter  of  the  Rolls^  C^.  Prec.  171* 
Mich.  1701.  Loyd  v.  Cardy. 

11.  A  ne  exeas  regnum  lies  to  prevent  ones  going  into  S^st^ 
land^  it  being  out  of  the  jurifdiflion  of  cbanccrv ;  and  the 
piocefs  thereof  not  reaching  thither  is  equally  mifcnievons  to 
the  fuitor  here  as  if  he  adually  went  out  of  the  kingdom;  and 
tho'  it  was  moved  for  one  defendant  againfi  another  defcndam:^ 
yet  it  being  in  a  matter  of  account  in  which  both  parties  are  ac* 
tcrs,  and  money  being  fworn  due  from  the  defendant  againft 
whom  to  the  other,  Lord  Harcourt  thought  the  motion  pro* 
per.     Wms's  Rep.  263.  Trin,  i7i4..Done's  Cafe. 

12.  Where  the  partv  is  to  be  rcftrained  from  going  toSrcf* 
land  the  condition  mufl  be  not  to  go  out  of  the  realm  or  to  Scotlmmdi 
for  if  it  be  onlv  not  to  po  out  of  the  realm,  the  party's  going 
to  Scotland  will  not  forfeit  his  bond  or  recognizance*  W xns's 
I\ep  263.  in  a  note  thete,  * 

13.    It 


tj.  Tc  was  moved  to  have  a  ne  exeat  regno  framed  fo  as  to  Mir.Himii- 
^event  thi  defendanf  gfirtg  into  Scotland  upon  affidavit  of  his  ^Tr hcCouit 
going  to  refide  there,  ^d  having  confelied  that  he  had  received  that  fome- 
io;ooo/.  as  trujieefor  the  plaintiffs.     An  order  was  made  at  the  ^i)'np  of '^is 
Rolls  and  the  writ  marked  for  10,000/.  bail,  but  apprehending  bi^^^^  one 
fhat  the  ufual  writ  would  not  reftrain  his  going  into  Scotland,  Miicheirs 
9s  being  now  the  fame  kingdom,  and  yet  as  much  out  of  the  Ctfcimhc 
reach  of  the  procefs  of  the  Court  as  any  foreign  part  out  of  the  J^jJ^^^^" 
King's  allegiance,  the  fame  was  moved  before  the  Lord  Chan-  r   r^o  '] 
cellor,  who  alked  what  authority  he  had  to  alter  an  original  who  itcmU 
writ?  efpecially  as  this  wrii  was  not  originally  intended  to  aid  the  to  think  that 
procefs  of  this  Courtj  but  ^as  a  mandatory  wjit  to  prevent  dje  |cnded"o^*"  * 
icing's  fubjefts  from  going  into  foreign  countries  to  praftife  scoiUnd 
treaion  with  the  King's  enemies?  And  faid  that  perhaps  there  notwith- 
was  no  foundation  for  the  doubt  whether  the  ooi»mon  writ  ^^^*."Vhe 
woujd  not  prevent  the  defendant's  going  into  Scotland  as  Resiften 
well  as  any  of  the  King's  other  dominions  out  of  the  pro-  likcwife 
ccfs  of  this  Court.     His  Lordihip  faid,  it  was  dangerous  to  ^^^^'r^kn^v 
alter  old  eilablifhed  forms,  and  therefore  would  make  no  or*  any  other 
der  in  it;  but  left  the  parties  to  proceed  in  the  old  beaten  path,  than  the 
Cafes  in  Chan,   in  Lord  Talbot's  Time  196.  Pafch.  1736.  "7""^". 

rt^-k.M'  ^  ^       order  maaca 

Hunter  v.  Maccray«  ibid. 

14.  It  IS  now  moftly  ufed  where  a  fuit  is  commenced  in  this 
Court  againft  a  man,  and  he  deiigning  to  defeat  the  other  of 
his  jiift  demand,  or  to  avoid  the  juuice  and  equity  of  this 
Court,  is  about  to  go  beyond  fea,  or  however,  that  the  dutjr 
^illbe  endangered  if  he  goes.    P.  R^  C.  251. 

(C)  Diredi€dj  execuudj  and  dijbharged.     HoWp 

f-  T^VERY  one  upon  zfurmife  made  unto  the  Chancellor  may  P.R. 0.251 
-*-^  fuc  forth  this  writ  for  the  King,  and  then  the  party  252.S.P.— 
4igainfi  whom  it  is  fued  may  come  into  the  Chancery^   and  obtain  4^^  s.P.^' 
licence  by  letters  patents,  or  by  letters  under  the  privy  feal,  or  •The  pcr- 
privy  fignct ;  and  the  licences  are  good,  although  they  be  not  ^o»*  cxccpt- 
under  the  great  feal,  bccaufe  thofe  letters  will  excufe  his  con-  a^*!J^'* 
tempt;  ar^d  fuch  licences  are  called  pafT-ports-y  and  now  by  lovdsand 
the  flatute  of  5  R*  2-  cap.  2.  it  is  ordained,  that  no  perfon  pals  other  great 
out  of  the  realm  without  the  King's  leave,  but  thofe  who  are  Sc  mCT-'' 
i**  excepted  in  that  ftatute,  and  therefore  fee  the  ftatute.    F.  N.  chants  aj>d 

B.  8  c-  (F)  thcKfng's 

^    ^     '  ,  foWiers,  but 

that  ftatute  is  repealed  by  4  Jac.  i  cap.  f« 

2.  Afurety  in  a  ne  exeat  regnum  was  denied  to  be  difcharged, 
^ho*  the  anfwer  was  put  in  by  the  defendant ;  and  fo  again  af- 
fef  19,0001.  was  decreed  againft  defendant,  and  he  committed 
for  non-payment yper  Ld.  Wright,  Ch.  Prec.  239.  Trio. 
1704.  i-c  Clea  V.  Tiott. 
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^,  If  the  writ  is  prayed,  and  the  party  by  anfwer  or  other 
wile  fatisfies  the  Court  that  be  is  not  going  beyond  fea,  it  will  not 
b? granted.    P.  R.C.  251. 

4.  It  is  ^n  abufe  of  this  procefs  to  break  cpen  doors  and  take 

the  party  in  bed ;  but  yet  the  Court  would  not  order  him  for 

this  caufe  to  be  fet  at  liberty.     P.  R.  C.  251, 

Scmetimes'        S*  '^^^^  party  that  fues  it  commonly  marks  on  tbe  back  of 

the  writ       the  writ  in  what  fum  the  bond  for  yielding  obedience  to  the 

"rfum ^r-  ^'■^^  ^^^^  ^^»  ^^  ^^  generally  i,ooo/.  or  fome  great  fani<.     P.  R, 

tain,  oihiT     ^*   ^^I* 
times  it 

/miyj  the  Jum  in  tukJch  th€  fxrty  Jkallhe  h^mnd  /•  the  Jhetiff^  and  in  default  tf  Jitck  forrtics  bc  carrlt 
him  to  the  cvmmon  gaoi  of  tiie  c'lsn/ry,  there  tu  be  fafciy  kept  till  he  voluntarily  gives  fock  feCAiixjt 
a.^d  this  is  to  be  crtifwi  by  ihc  iherltf  into  CJiancery^  and  theie  is  no  way  to  di^harjge  this  hot  iff 
'  •  t^'Jf  P^^^  un^Ier  the  grcuty  cr  prhy  ffal^  or  priry  fignet  \  Arg.  and  HoJt  Ch.  J.  faid,  it  was  mre 
that  if  the  Ihcr'ti'  take  the  fecurity,  he  Ihall  return  it  into  Chancery;  but  that  if  tbefecancyfce 
taken  in  fi.  R.  it  may  be  kept  iherc.     12  Mod.  562^  563.  Mich.  13  W.  3.  io  Nailer's  Caie. 

6.  If  the  writhe  granted  on  behalf  of  afubjed,  and  Ac 
party  taken,  what  is  generally  done  is  this,  the  party  cither 
gi\t%  fccurity  by  bond  in  fuch  fum  as  is  demanded,  or  he  fatis" 
Jics  the  C'^ourt  by  anjy^cringy  (where the  anfwer  is  not  already  iaj 

or  by  affidavit^  that  he  defigns  not  to  go  out  pf  the  realm»  and 
gives  fuch  rcafonahle  fccurity  as  the  Court  dire£ls,  and  tbca 
he  is  difcharged.     P.  R<  C.  252. 

7.  While  this  was  accounted  a  writ  of  grace,  if  the  partr, 
r    S40   1  tp  whom  the  yNv\t  "vs^Syhzd  anfwer  ed  and  denied  the  equity  of  ike 

'    ^  plaintiff's  (fill^  and  the  Court  faw  no  caufe  to  the  contraiji 

the  writ  would  be  fupcrfpdcd.     P^  R.  C,  252. 


^m 


■** 


iSeffatitoe* 


(A)  Negative  Things. 


1 .  717  Egativa  nihil  certi  implicat ;  but  contra  of  negativa  whidi 
"*■  ^    includes  in  it  an  affirmative.    Br.  {^egativa  &c,  pi.  39% 


There  arr 

propoii'ions 

whichimpiy  Cites  9  H.  7.  3.  perrineux. 

an  aRinna- 

tion,  and  tlTofe  we  call  negative  fregnants,  %hich  vrc  do  refoft  la  all  iflTcet  of  fr'ali  hr  j«fw«, 
cxcjcpt  in  iV^-nc  cifc*,  where  the  nccciruy  of  the  caufe  requires  the  lame,  and  tb^re  aic  alto  rf»- 
Drliuou:*  merely  nr^stlvc,  which  are  mere  ncgition?i  of  which  we  commonly  ia v.  nepnws 
nihii  iU'pUcdC,  a  uegative  implies  nothing  j    as  the  tcn^t  wogu  hw  if  mMyummijUj  thk  ***  >^ 
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tb^  t^hwai  tiMOMt,  neither  (iiAW  conclude  him.  Hawks*s  Mat*  132.  cites  is  H.  6, 41.—-^ 
$0  if  ooe  pleads  ne  ekafa  fas  he  did  not  hunt  in  the  free  chace  of  the  plaintiflf,  this  it  no  grants 
mg  tkat  thi  fUmtiff  had  a  free  chace ;  but  he  muft  proTe  it*    Ibid,  citei  10  E.  3*  2o* 

.  2.  AfGrmativumnegativumimplicat;  an  ^7^mtf//V^/ffr/tf^/fj 
0  negative ;  for  cvtvf  flatute  limiting  any  thing  to  be  in  oneform^ 
altbo'  it  be  fpoke  in  the  affirmative,  yet  it  includes  in  it  felf  a 
negative,  as  the  ftatute  of  W..2.  cap.  4.  of  a  quod  ei  deforceat 
is,  that  the  demandant^^?// voi/rA  acji  tenens  ejjet  in  priori  bre^ 
ve^  includes  a  negative,  viz.  and  not  otherwife,  for  it  has  been 
taken  fince,  that  if  the  firft  writ  was  a  fcrre  facias,  and  jhc 
tenant  in  the  quod  ei  deforceat  maintains  the  title  of  it,  the 
demandant  Ihall  not  vouch ;  for  he  Ihall  vouch  ac  fi  tenens 
cflet  in  priori  breve,  which  is  as  much  as  "to  faj%  that  he 
Ihall  vouch,  ac  fi  tenens  eflet  in  priori  breve  and  in  no  vtber 
manner^  and  then  in  the  firft  writ  (it  being  a  fcire  facias)  he 
could  not  vouch,  no  more  can  he  now  Plow.  C.  206.  b* 
207,  a.  Arg.  Ubi  Plura.  in  Cafe  of  Stradling  v.  Morgan. 

3.  The  defendant  fwore  an  affirmative,  and  afterwards  aa 
information  was  exhibited  againft  him  for  it;  though  a  nega- 
tive could  hot  be  proved^  yet  the  Court  direfted  that  they 
Should  firft  give  their  probable  evidence,  and  that  the  defen- 
dant (hould  afterwards  prove  his  affirmative  if  he  could* 
Cumb.  '57.  Trin.  3  Jac.  2.  B.  R.  the  King  v.  Comes. 

4.  Two  negatives  may  be  conjlrued  as  a  negative  in  grants, 
but  not  in  pleas ;  for  they  are  to  be  in  Latin,  and  muft  be  con- 
ilrued  as  Latin  ought  to  be.  Per  Cur.  1  Salk.  328.  Trin.  a 
Annae.  B.  R.  Dillon  v.  Harper. 

5.  Negative  may  be  imply  d  by  an  affirmative^  but  not  necef^ 
Jarily  e  contra,    ^j  the  faying,  that  a  papift,   unlefs  he  con- 
forms, Ihall  not  take  by  devife,  does  not  neceflarily  imply  that 
if  he  does  conform,  he  Ihall  take  by  devife  &c.  2  Wm*s  Rep. 
9  Pafch.  1722.  in  Cafe  of  Hill  v.  Filkin. 

6.  Where  a  trujl  of  a  term^ir  raijtng  portions  for  daughters 
dlre^s  a  particular  method  for  raifing  them,  it  implies  a  nega^ 
iive^  tliat  thcv  Ihall  not  be  raifed  any  other  way.  2  Wms's 
Rep.  19.  Pafch.  1722.  in  Cafe  of  Ivy  v.  Gilbert  &al. 

7.  An  affirmative  oath  was  made  to  ground  an  attachment    ' 
upon\  if  the  perfon  againft  whom  the  motion  is,  denies  the 
charge  by  oath  pofitively  and  fully,  the  negative  oath  (hall  be 
preferred,  and  this  is  the  only  cafe  in  which  it  fhall  be  fo,     3 
Mod.  81  •  Trin.  8  Geo.  the  King  v.  Ackworth  2c  ah 


(B)  Pleadings. 

S .  'T^HE  defendant  pleaded  that  it  was  the  frtrhf^ld  of  J .  S.  &c. 
'  "*  and  the  plaintiff  r^/>//W,  that  A/i  freehold;  be  mujf  fay 
ml/Of  and  not  the  franktenement  of  J  S^  or,  abfque  hoc  that  it 
M  the  franktenement  of  J.  S,  &c.  Heath's  Max.  98.  cap.  5. 
•ittcs  II  H.  4f  90f 
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Br.Difcaty       ^.  "WhtTt  tht  platnii^  declares  In  thitUgattveis  that^  A^ 
pi.  1 5.  cites  jgfijantfucd  the  plaintiff  in  debt  in  the  name  ^  M.  abfpie  %fdmM 
Heath's       ^te  &  noticia  M.  it  fumces  for  tbe  defendant  to  anlwer  in  Ac 
Max.  98.     affirmative,  that  he  fued  by  his  afleat,  king  retained  of  ccnin«< 
chaj.5ctta  fgj^   Prift.  And  wcU  without  traverfe^  and  fee  lib.  intxatio^ 
iiuniy  that  this  makes  iffue  immediately^  and  conclude  qie^dftmtfi 
fuperpatriam  without  more-a^do.    Br.  Ifiu^s  joiot^  pL  14.  dtet 
7H.  6.  43. 
And  there  It      3*  The  defendant  pleaded  to  the  wril,  that  he  f$tas  abiding  at 
appears,  that  Dale ;  and  no  plea,  without  faying  alfo,  and  not  at  B.  as  tbe 
d^£i^s     pl^i'^t^ff  d^^  name  him ;  becaufe  uic  iffue  (hall  always  be  upoa 
i^'/rffpafs     a  negative^  Heath's  Max.  98.  cap.  5.  cites  19  H*  6.  i.  ' 

fkoMJt  that 

wt  tf  its  companions  was  dead  the  day  of  the  writ  furckahi ;  it  is  no  pica  for  the  plaMiff  ta  '9f>ff% 
that  he  was  alive  at  Dale,  hut  Ptufl  a/fofayf  andmotdead\  qood  oota.  jis  to  fay  by  vay  of  iq4i- 
cacion  in  the  like  cafe,  muiier  and  mot  bajtard^  w  frank  eaii  mot  villem^  et  hoc  pent  qood  iaqwnon 
per  patriam  j  qood  nota.    Ibid, 

ButWz^  4*  Note  per  Littleton,  it  was  adjudged  by  Sir  Jolrn  June 
pears  often  in  C.  B.  that  he  who  pleads  in  avoidance  of  a  fine.,  diall  lay. 
^h^'^'^hrca  '*^'  *  ^^^f^  ^^^  were  parties  &c.  nothinr  had  in  the  teiieiiicnts 
pieabfW-  &c*  at  the  time  of  the  levying  tbe  nne,  nor  any  of  them  amy , 
edin  the  af-  thing  had  \  hut  that  one  7.  jD.  then  was  feifed  &c.  whole  eftats 
firnuitir'e,  us  f^^^  ^^  jg  j^^^  ponit  fe  fupcr  patriam  ;  and  the  other  JbaU  fay  W 

nUafe^^C'  ipfe  f mi  liter  ^  and  there  is  no  other  rejoinder  to  he  made\  and  tbe 
er  other  af-  reafon  feems  to  be  in  as  much  as  the  defendant  pleaded  in  tbe 
fmuatve      negative,  and  then  this  makes  ijfue  immediately^  as  ne 

with  a  fans  o  '     .  r^       'l-i  j'l      •  "^    -n      t.^        •  •'•     •        • 

CM,  there       »<<^  ^^^^f  ^^^  ^^V'  ^^"'^  ^^^^^  &^*  ^^*  IffueS  JOmS,    pL  3. 

thi'sA^i«'  33H.6.  aii 

make  ifjitf 

immediately  without  a  fpeeial  reflication  or  rejoinder,    Koie  the  difference.    IhidL— — >*  Betfh^ 

Max.  99.  chap.  5.  cites  S.  C.  ■  But  la  Eliz.  Dyer  190.    In  foch  pica  tbe  paity  %km  pInM 

at  had  his  elediou  to  conclude  the  iflue  or  not.    Heath*i  Max.  99.  chap.  5. 

5.  And  it  was  faid  there,  that yo  it  is  of  a  counter •plea^  Aat 

he  who  is  voucVd^  nor  any  of  his  anceftors  any  thing  bad,  et  dt 

hoc  ponit  fe  fuper  patriam  •     Ibid. 

^    .  ,^  6.  And  m  dowerf  to  fay,  that  the  baron  ne  unqme  feife  fut 

mTx-  99.      dowery  there  he  may  [conclude]  et  de  hoc  ponit  fe  fuper  p- 

cap.  5.  cites  triam,  without  other  rejoinder,   uulefs  Pnft,  that  he  was  as 

H«tVs       *b^^^-    I^'^-.  '  '     ^  '    '        .      * 

Max.  lot.         7-  l^debt^  if  tht  defendant  pleads  arbitrement  to  pay  lot.fadl 

chap  1;.       a  day  and  place,  which  he  was  ready  there  to  pay  at  the  time 

cites  S.C.      f^Q^  ^„j  f^^  plainfiff  did  not  come  there  to  receive  itp  there  itf^* 

fees  for  the  plaintiff  to  fay  that  he  was  there  ready  without  tra- 

verie ;  for  the  defendant  tendered  a  n^adve  before.    Quod 

>]ota,  Br.  Iffue  joins,  pi.  86. cites  36H.  6«  15.    . 

Heath's  g.  In  diverfe  cafes  iffue  fhall  be  fuffsred  in  the  etffirwuMe 

Max.  99.      without  a  negative.    As  in  replevin,  if  the  defendant  avows  as 

cnap.  ^.  cites        -   .  .      •  •     r-  3    \^        i    •      Or-  r  %^         w  *      r        ^  j 

s.^.bui  witbinhisjcey  zna  the  plaintiff  Jays  ^  vxtX,  bors  de  Jon  jee^  prtfi  i 
fays  it  IS  this  is  a  good  iffue  ;  and  yet  both  are  in  the  affirmative^  hut  the 
^^'Z[y!^^\i.  ^"^  '^  contrary  to  the  other.  Br.  Iffucs  joins.  pL  36.  cites  6  £• 
H.  6.  li.—  4.  6.  per  Littleton. 


ft  was  iai4  for  kw  W  -^C^^vn  cotitt&l>  thnt  in  repltwH,  if  tlie  fUitmjf  after  tke  i^Tinwry  made  b/ 
XhtddSsadtintfieatUiorsdeJoHfte&fergni9iyf  and  the  defendoMt  fays  tkatwithm  ^  fie,  fifi-  he 
fhali  iky  f«ither>  oiu/  mr  dehort,  or  ^o//  roi^  traverjei  quxre  inde ;  for  the  entries  are  contrary, 
and  this  h  one  of  the  cafes  in  which  ifllie,  is  good  m  affirmatiTe  without  any  manner  of  negative* 
2r.  IfiToes  j<nnsy  pi.  84.  cites  3ft  H*  6. 23^ 

And  Heath*s  Max.  98.  lays»  that  ifljie  (hall  always  be  Joined  apoit  a  mgative  afar  p  ^  •■ 
tfn  afimuuive  alledg^d  bcfocc  j  or^  e  tmtra  y  ci^es  |l  H.  4.  I9«*  [but  qoaBXie  if  it  be  L  54^  J 
not  jiuf-cited.3 


Q.  jind  in  debt  agatnfl  executori^  if  the  defendant  fays  that  Heath's 
^  good  iffuc.    Ibid.  '  '  '^  ciles  s^'c. 


^Une  adminiftraviU  ^i  ti»  pl^ntifffay^tbafajffks&cc^^^        is  ^*p! '°^ 
"  good  iiTue.    Ibid.  cites 

10.  And  In  writ  of  rights  if  the  tenant  fays  that  he  has  more  Heath's 


mere  right  to  hold  as  he  holds,  than  the  demandant  has  to  de-  JjJ^  i°^* 
inand  in  manner  as  he  demands  &c.  and  the  demandant  fays  cites  S.C. 
lAat  be  bos  more  right  in  his  demand  than  the  tenant  has  to  hold 
as  he  holds,  this  is  a  good  iflue,  and  yet  all  in  the  affirmative. 
Qifod  non  Negatnr.    Ibid. 

"  \  u  Where  the  tenant  pleads  in  the  negative^  the  demandant  Br.  Mainte- 
may  maintain  his  writ  emd  anfwer  in  the  affirmative^  and  this  grid;  pL  14. 
ihall  be  a  perfeft  ifliie;  for  in  divers  cafes,  as  appears  among  cites  s.  c. 
the  divifiojis  of  lib.  intrationum  placitorqm,  ♦  affirmative  may  pcrPigot.— 
inake  perfe^  iffue  where  a  oe^itive  goes  before.    Br.  Iffiies  ^\^^^l^^^ 

joins,  pi.  21*  qites  9  £•  4.  36.  tenure,  \t 

fufficesfor 
the  other  to  fay,  that  tenemt  the  day  rf  tie  writ  ptniafedi  Prift.    Ibid.— —Heath's  Max.  98 
chap.  5.  cites  S.  C.      ■  *  S.  P.  Br.  lifoes  joinet,  pL  24.  cites  36  A.  6.  X5. 

12.  Debt  upon  sui  obligation  upon  condition  that  if  the  de^ 
pendant  did  not  fr^pf  t)>at  J.  5.  was  notprejented  and  inflituted 

to  the  church  of  K*  that  then  &c.  and  /aid  that  J.  S.  was  not 
ififiituted;  and  good,  per  Brian,  and  Littleton  J.  For  a  nega-* 
five  cannot  be  proved,  therefore  it  fuffices  to  fay  in  the  nega* 
tive  as  above,  without  faying  that  he  has  proved  that  he  was 
iiot  inftituted  &c.  .Br.  Conditions,  pi.  64.  cites  15  £.  4.  25. 

13.  So  of  condition  tq  prove  that  the  defendant  nihil  debet  t9 
^e  pJaintiffi,  it  is  fufficient  to  fay,  qilod  nihil  debet  &c.  Ibid. 

i'4.  So  of  a  bond  to  prove  that  my  feme  is  not  guilty  offuch  a 
trefpafs\  it  fuffices  to  fay,  that  (he  is  not  guilty  &c.  But  Jenny 
Serjeant  contra,  &  adjornatur.    Ibid. 

15.  Sometimes  iifue  fhall  be  permitted  with  two  affirmatives 
Vfithout  any  negative^  as  where  the  one  point  is  to  be  tried 
oufter  le  nlcre.  'Br.  Iffiies  joins,  pi.  28.  cites  6H.  7.  5.  Per 
Huflcy  and  Fairfax  J. 

1 6.  Riens  arrear  is  a  negative  which  includes  in  it  an  affirma* 
pve.    Br.  Confeffion,  pi.  31.  cites  9  H.  7.  3. 

17.  Where  the  defendant  pleaded  in  the  negative,  (as  in  an  ^'^y^** 
a&ion  upon  the  cafe)  he  traverfedthefale^  and  did  not  conclude  M^^t^ie. 
iit  de  hoc  ponit  fe  fuper  patriam^  but  with  unde  petit  judicium  Ji  T.theCoun* 
praediftus  quer'  aftioncm  fuam  prsedifkam  verfus  eum  habere  5^^*^^^jj[' 
^ebeat  &c.  and  yet  good;  becaufe  a  perfeft  iffue  may    be  ^^a^was 
joined  thereupon ;   Quod  Nota.    Heath's  Max.  99.  cap.  5.  quod  ipfa 
cites  2  &3  Mar.  Dyer  121,  pi.  14,  non'oemUdit 
^                                                  ^                         18.    Cujlom  ''''^'^' 


543  Bt^tiUf    Btifmt  pttemtt* 

i8«  Cu/iom  lies  not  in  the  negatiTe,  but  it  may  be  in  tbr 
negative  with  affirmative  precedent,  as  to  prefcribe  to  bay  and 
fell  without  paying  toll ;  but  it  is  no  good  cuftom  to  fay,  that 
he  has  not  paid  toll.  And  the  fame  of  not  paving  tithes.  Br. 
CuftomSy  pi.  23.  cites  7  H.  6.  31,  32.  and  8  H.6.  3. 

19.  In  all  pleadings  it  is  unformal  and  incongrnous  to  atftr 
a  negative.  Mich.  1656.  Arg.  Hard.  81.  in  cSfc  of  Attorncj 
General  v.  fiuckridge. 

[For  more  of  i^esatite  in  general,   fee  Sttafntt  ^^  Wmat  fan  #e» 
t^ementitf^  ^nafr  and  other  Proper  Titles. ] 
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(A)    What  It  i^. 

Heath*!       V  •  ^\TES^ti va  pregnans,  that  i j,  a  negative  plea  implying  ^fe  me 

Max.  lor*        -^^  affirmative*    As  if  a  man  being  impleaded  to  have  done 

^  ^*  a  thing  upon  fach  a  day,  or  in  fuch  a  place,  denies  that  he  did 

it  mode  i^  forma  declar*  \  which  implies  nevertheleis,  thai  im 

fome'fert  he  did  it.     Reg.  Plac.  94. 

2.  Negative  pregnant  fi,  when  two  matters  are  pmt  im  ijpi  in 
§ne  pleoj  and  this  makes  the  plea  to  be  naught ;  bccaule  tbm 
plaintiff  can  not  tell  in  which  ot  thefe  matters  to  join  ifliic,  for 
the  incertainty  upon  which  of  the  matters  the  defendant  doci 
jnfift.    Reg.  Plac.  189.  cites  Prad.  Reg.  220. 

(B)  What  Pica  fhall  be  faid  to  be  Negative 

Pregnant. 


Buttn  trer> 
paftper 
brian.  31 


I,  TN  formedon  the  tenant  pleaded  alienation  of  the  father  rf 
^  the  demandant  before  thejlatute  of  fVeftm*  2.  and  was  com* 
]^3.  iaia-  pelled  tQ  fay  to  whom,  who  faid  to  J.  8  and  the  other  tvcnld 
*ffS**°-  *^^^y^'^  ^^fy*  ^^^'  he  did  not  alien  before  the  flatute  prout  &c, 
pitulilhe'  and  was  compelled  to  fay,  that  be  did  not  alien  before  tbejiatutt 
tenant  faid  to  J.  5.  aiid  fo  the  jflue  acceptcd ;  Brooke  fays  quod  mirumf 
i^'l-d"^'  for  this  is  a  pregnancy  at  this  day  f^lJy;  quod  cave  Br.  Nc* 
Jifn/Taj-  gativa,  pi  28.  cites  24  E.  3.  33. 

ius^  and  it  was  hcMnoplca;   for  it  is  DCgatiTe  pregnant  $   fof  ht  flaU%tta  i«  Jt4mtsSm 


9o  vhere  the  defendant  jufliffd  entry  hecaufe  A,  tenant  hy  the  curt ejy^  the  rererfion  to  him,  eUejfd 
in  fee,  the  fiamf  iff  faid,  that  A.  did  not  alien  in  fee  j  it  is  no  ifluc;  by  which  he  faid,  that  he  did 
iioc  alietty  Prid  ;  and  then  a  go6d  ififue  ;  for  alienation  in  U  I9  or  for  term  de  auccr  vie  is-  a  for- 
feiture. Br.  Ifluc!»joiu«,  pi.  44,  ciies  4  E.  5.  5.-^-»— S,  P.  For  denying  that  he  hath  alien 'd  in 
he  feems  to  confcfs  thai:  he  hath  aliened  in  fome  other  Ibrt.  Reg.  Pi«c«  94.— ^S.  P.  Heath's 
Max.  lOT,  I0£.  cap.  5. 

In  a  writ  of  entry,  ne  entra  pas  contra  formam  ftatuti,  or  he  did  tat  alien  wtkht  age^  are  ne« 
gative  pregnants  1  but  the  pariy  may  fay,  he  did  not  aJUnmodo  (gf  foma^  per  Gayrdy  J.  2  X^eon  f  98* 
Mich*  29  £liz.  B.  R.  in  Cafe  of  Dighton  and  CUrl(. 

2 .  The  plaintiff  intitled  himfelf  to  the  land  ond  charters  by  con^  S.  p.  Br. 
veyance^   that  is  to  {^^  from  A.  to   T.  and  from  T.  to  J.  and  ^Jl^^^pff^J^ 
from  y.  to  the  plaintiff;  the  defendant  faid  that  A.  never  had  fuch  cites '14M.  ' 
fon  as  T.  father  of  J.     And  therefore  ill  and  pregnant,  and  4--3>*4» 

as  much  as  to  fay,  that  A.  had  no  fuch  fon  as  T.  or  that  T.  \^,\^J.^^ 
was  not  the  father  of  J,     Noia  Br.  Ncgativa,  pi,  13.  cites  pieadingsj 
14  H.  4.  2.  9.  pJ-»o-  "tn 

3.  Note,  that  if  a  man  pleads  that  he  did  not  dijlurb  J.  F.  ^'^* 
to  occupy  fuch  land  hy  command  of  IV*  S,  this  is  a  negative  preg- 
nant ;  by  which  he  took  the  dijiurbancc  by  proteftation,  (^  pro 
placito  quod  W.  S,  ncn  pracepit  modo  &  forma  &c,    Br,  Ncga» 
tiva,  pi.  I,  cites  9  H.  6.44. 

4.  A  man  pleaded  deed  of  the  demandant  in  writ  of  entry  Br.  ContT- 
cfter  the  laji  continuance^  and  the  demandant  faid^  that  not  his  26*dic»'s* 
deed  after  the  lafl  continuance  ;  and  this  is  negative  pregnant ;  c. 
quod  nota  ;    by  which  he  faid  that  he  made  it  by  durcfs  be- 
fore the  laft  continuance  fuch  a  day,  abfque  hoc  that  he  made 

it  after  the  laft  continuance,  and  then  iflue  was  tak'en  accord-  [  544  J 
ingly  quod  nota  by  Newton  Ch.  J.  and  Pafton  J.  but  Afcuc 
J.  dubitavit.     Br.  Ncgaiiva,  pi.  18.  cites'2i  H.,6.  9. 

5.  Trefpafs  in  £.  the  defendant  faid^  that  the  place  where  fcfr. 
contains  3  acres^  and  is  called  D.  which  is  &  tempore  ice.  was 
the  franktenement  of  IV,  P.  by  which  he  as  a  fervant  and  by 
his  command  did  the  trefpafs  &c.  the  plaintiff  faid ^  that  the 
place  where  lie,  is  called  M.  and  that  D.  and  M,  are  one  and 

the  fame  place ^  and  known  hy  the  one  name  and  the  other ^  zixd  ^ 

the  defendant  faid  that  they  are  diver fe  places  and  not  all 
one  and  the  fame  place,  nor  known  aqd  nameil  by  both  the 
flames  prout  &c.  and  fo  ad  patriam.  Quaere  if  it  be  not 
Rouble  or  pregnant.     Br.  Trefpafs  142,  cites  21  H.  6.  20,  21. 

6.  In  writ  of  entry  the  tenant  intitled  himfelf  by  dying 
feifed  of  R.  and  the  plaintiff  intitled  himfelf  by  dying  feifed  of 
0ne  J.  after  the  death  of  ^.  to  which  the  tenant  J aid^  that  the 
izxAR.was  feifed  in  fee,  and  died  feifed  as  above  ^  and  the  land 
defcended  to  K.  ^c  who  entered  and  leafed  to  J.  for  I'lfe^  of 
which  ejlate  he  died  feifed y  and  K.  diedy  and  the  land  defcended 
to  C,  whQ  enfeoffed  tiSy  abfque  hoc,  that  J.  died  feifed  in  fee 
after  the  death  of  R.  and  this  was  held  pregnancy,  that  is  to 
fay,  the  dying  feifed  in  fee,  and  after  the  death  of  R.  iby  which 
he  faid  as  ^bove,  abfque  hoc  that  J,  died  leifed  in  fee,  and 
then  well.     Br.  Ncgativa,  pi.  23    cites  22  H.  6.  23. 

7 .  'Trefpafs  by  IP\  C.  and  Jane  his  feme^  the  defendant  took 
4oy  over^  and  at  the  A^^f  faid  thq\  t^fxe  v^as  no  fuch  Jane  feme 
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%f  C.  in  rerunt  nature  the  day  of  the  writ^  n$r  ev0r  after ^  JQ<%f 
ment  of  the  writ;  and  the  plaintiflF  faid  that  this  is  pregt 
nancy;  ♦but  per  tot.  Cur.  it  is  a  good  plea;  iox  yanefcnui 
of  C.  is  not  but  her  name^  s^id  is  only  her  name ;  qaod  ooti 
idco  bene.  Br.  Negativa,  pi.  2.  cites  27  H.  6.  8. 
$.P.Br.  8.  Debt  becaufc  the  plaintiff  was  retained  ft^r  8  years  with 

KegatiTa,     thc  defendant  \n  bujbandry  for  20s.  a  year,  and  for  fo  much 
P'-  JJ*/'^  arrear  of  his  fal^ry  &c.  and  the  defendant  becaufe  he  could 
^,  '  •'      not  wage  his  law,  therefore  he  travers'd  thc  contrad,  and 
faid  that  he  did  not  retain  him  in  hujbandrjj  and  a  good  plcaaniL 
not  pregnant,  and  fhall  not  be  compelled  to  fay  qnod  nod 
retinuit  only ;  for  then  if  he  was  retained  in  any  manner,  the 
iiTue  fhall  be  fouiid  againft  the  defendant,  and  it  is  a  good  re^ 
plication^   quod  retinuit  ipfum  modo  isfftirnia  ptout  &c.  without 
laying,  quod  retinuit  in  hu{bandry ;  for  it  madi  have  relation 
f o  the  declaration ;  quod  nota.     fir.  Ifliies  joins,  pL  25.  cites 
38  H.  6.  22, 
Andthere-        q.  In  recordare  the  defendant  pleaded  againft  the  pl^ntifl^ 

in  bar  of  ike  gatiyc  pregnant,    fir,  Negativa,  pi.  35.  cites  39  H.  6.  7, 8. 

mwwry  had  '      * 

fUadai  gift  of.  the  land  hy  S.hy  the  deed^  and  if  or  time  ofmmnry ;  (for  as  thc  deed  it  fecmt  was  wf^ 
9ut  date)  and  the  dcfemdantfaid  that  S,  did  not  give  tie  land  tfttr  time  of  memory  femtt  Sec,  Mad.  th» 
otliers  e  contra,  and  the  iilue  was  entered  accordingly.    Qu^re  if  pregoanL  Ibid. 

lO,  Trefpa^fs  upon  5  R.  2.  the  defandant  faid^  that  hftrg 

^  the  entry  J.  N.  wasfcifed  and  enfeoff  d  the  defendant^  and  gate 

'  colour  \  tne  plaintiff faid^  that  before  J.  N.  any  thing  bod^  bt 

himfelf  was  feifed  till  by  D*  diffeifedy  who  enfeoffed  the  feud  de* 

fendantj  and  he  entered  and  was  feifed  quoufque  &c.  Litt»  fiiid, 

before  the  plaintiff  any  thing  hady  the  faid  Z>,  was  feifed  &c.  ami 

enfeoff  d  he  faid  N.  who  enfeoffed  the  defendant f  by  which  be  wai 

feifed  till  by  the  faid  D,  diffeifedy  abfque  hoc,  that  the  faid  2>. 

dijjeifed  the  plaintiff  beforf  the  feoffment  made  by  the  faid  I}.  19 

hi  faid  N>  "^  *"  -  •         •  .    ,      ..1,- 


thifaidN,  Prijl  \  and  the  others  e  contra ;  and  the  ifliie 

held  good  by  all  the  Court,     fir.  Negativa,  ^pL   52.  cites 

I  E.  4.  6. 

II.  Quare  impedit  upon  a  voidance  by  derivation  ;  tiie  ther 

faidy  that  it  did  not  void  by  deprivation^  and  it  was  admitted  ; 

quaere  if  it  be  pregnant ;  for  it  was  not  axgaed.    Br.  Nega* 

tiva,  pi.  47.  cites  5  £.  4.  3. 
*  -1       12.  In  trefpafsxht  party  travers'd  abfque  hoc^    that   J,  D^ 

Br  Trt-  abated  after  the  death  of  J.  H.  atfd  before  the  death  of  1r.  and 
rlekcfpcr  ^^11,  per  Cur.  quod  nota*  And  therefore  it  feems  that  it  is* 
fans&c.pL   not  pregnancy,  fir.  Negativa,  pi.  25.  (bis J  cites  *  5  E.  4.  22. 

IC9.  cites 

15  E.  4.  £2.  S,  C— — ♦  It  Ihoold  be  15  E.  4.  23.  a.  pL  t. 


/  ^^\^'  '3'  ^"  ^^^fp^fi  *^^*'  ^^"*  joined,  *  came  the  defendant  at 

yllllwi  another  day  and  pleaded  releafe  after  the  lafi  continuance ;  and 

Max.  102.  the  opinion  was,  that  it  is  a  good  iflfue,  that  not  his  deed  aftrr 

cap. ;;.  cUes  ^^^  [afi  contintionce.    Br,  Iflues  joiusi  pi.  71*  cites  16  E.  4.  S- 
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14;  In  debt  upon  an  ehligation  under  the  convent  feat  agatnji 
jfuceejfor  of  the  abbot  he/aid^  that  not  the  deed  of  the  abbot  and 
movent ;  and  per  jufticiarios  it  is  not  pregnant ;  the  reason 
fcems  to  be  inafmuch  as  all  is  one  corporation^  quod  nota 
bene,  and  fee  the  book  and  nota  bene*  Br.  Negativa,  pi.  50. 
cites  21  £.  4. 66.  '  " 

15.  It  was  prefented  that  the  prior  of  D.  by  realon  of  his 
tenure  in  D.  ought  to  fcowr  a  ditch  in  D.  and  that  he  and  his 
•predcceffors  have  ufed  to  fcowr  it  &c.  the  priorytf/V,  that  he 

und  his  predeciffors  ought  not  to  fcowr  by  r'eajon  of  his  tenure  in 
D.  nor  the  prior  and  his  predtcejjors  have  not  ufed  to  fcowr  it  &c. 
and  the  opinion  was,  that  if  he  had  not  anfwcred  to  both     ' 
points  the  iifue  had  not  been  good,  but  it  was  not  argued. 
Br.  liliies  joins,  pi.  43.  cites  21  E.  4.  7^. 

16.  Debt  upon  an  obligation  with  condition  to  find  7.  S.fuf"  Br.  Nejati- 
ficient  apparel  till  the  age  of  21  years ^  the  defendant  fai a ^  that  he  va,  pM>. 
found fujpcient  apparel  during  the  time  &c.     And  Xhc plaintiff  ^'^^^'^* 
faid  that  he  did  not  find  him  fufficicnt  apparel  during  the  timiy 

and  the  illue  taken  upon  all  the  time  and  upon  no  time  cer* 
tain,  and  good  per  Cur.  Quod  nota  that  it  is  not  pregnant. 
Br.  Ncgativaj  pi.  40.  cites  12  H.  7.  14. 

17.  Debt  upon  a  leafe  for  years  made  by  the  plaintiff,  the 
defendant  faidy  that  £.  wasfeifed  infecy  and  leafed  to  the  plain*- 
tiff  at  will  who  leafed  to  the  defendant  y  and  the  faid  E.  re-entered 
and  made  livery  ovcry  before  which  entry  nothing  was  arrear^ 
and  the  plaintiff  made  title  abfque  hoc  that  E,  leafed  at  wilU  and 
a  good  plea  per  Cur.  Therefore  fee  that  it  is  not  negative 
pregnant.     Br.  Negativa,  pi.  32.  cites  21  H.  7.  26. 

18.  In  information  againft  J.  K-  for  buying  cloths  of  J,  ^.  Br.  Nc^ati- 
contra  for  mam  Jiatuti  de  anno  24  H.  8.  ho  faidy  that  he  did  not  ^f»  P|;54» 
iuy  of  A.  B,  contra formam  Jiatuti  prout  &c.  and  no  iflue  ;  for  hTs.-^" 
it  is  not  material  if  he  bought  of  A.  B.  or  of  W.  N.  or  of  Heath's 
any  other,  but  if  he  bought  the  cloths  contra  formam  ftatuti  ^**-  '°** 
or  not,  and  therefore  the  iffue  fhall-  be  that  he  did  not  buy  3.  c. 
modo  &  forma  kc.    Br.  Iffues  joins,  pi.  81.  cites  33  H.  8. 

19.  Debt  was  brought  upon  an  obligatioty  the  condition  where-  l^' ^ "  * 
of  was,  that  J.  S.  (hall  not  dijlurb  the  plaintiff  in  his  poffeffon  by  i^%,^\!z^t. 
€tny  indtrcfi  means.     To  which  the  defendant  pUadedy  that  he  Mich.  29 
did  not  dijiurb  the  plaintifFin  his  pofleflion  by  any  indire^  mcanSy  ^^'^"{^ 
but  by  due  courfe  of  law  \  and  it  was  objcfted  iliat  the  pica  was  houndmt  /» 
ill,  becaufe   not  Jhewed  how   by  courfcy  viz.   w^hat  fuit.     But  g'*^*'4 
agreed  the  plea  would  have  been  crood,  if  he  had  only  faid,  2^'!""'^^'^ 

^^^     ../»        1*^11  •!•       rt  1  I        \         !•/'•'       ...       Hdll^  until 

not  dmurbed  by  any  mdirect  means  ;  but  doubted  if  not  ill,  night,  hut 
becaufe  he  pleads  over  by  lawful  means  and  fays  not  what,  f^^o'  ^"  '^* 
fo  that  it  may  be  tried.     Heath's  Max.  53.  cites  2  Le.  log.  '^"f/'^ 
Dightonv.  Clark.  attion 

agAinft  me 
upon  that  bond  I  may  plead  in  liidem  verbis.     2  L:.  19$.  Mich.  29  Eliz.  B.  R.  per  G«wdy  J.  in 
cafe  of  Dighton  v.  Cark. 

5o  if  I  be  bound  upon  amMthnxhzt  I  will  mt  return  to  Scrjeanti-Inn  the  dlre^  ^tuny^  hut  ly  St, 
CiUs*Sy  I  (ball  plead  in  totid.m  verbis;  to  which  Godftry  agreed,  for  the  mtttcr  which  vomcs 
after  the  (But)  is  triable  by  ihc  couniry,  but  fo  it  is  not  in  the  jjriocipAJ  cafe.  Per  Clench  (ButJ 
is  bat  a  word  of  Xurplurage,  and  if  ibftL  and  all  <wliich  follows  hani  been  left  oQi,  it  ha  J  been  well 
cooiigb.     It  was  adjourned,    loid. 

6  -50.    A. 
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S^d^'h'*^"  20,  A*  covenanted  that  he  had  not  made  any  former  grant  H9f 
condfiiojT  w^uld  ofterwards  make  any  grant  without  the  plaintiff  *s  ajpnt* 
whereof wti  In  dcbt  on  bond  tor  performance  of  covenants,  the  dcfend- 
notttt  attorn  2lT)X  ^\t2iitd  XhztYit  did  not  grant  without  the  plaintiff  \s  affent^ 
ZTerp^rfo,7  ^"^  ^^^^  upon  deoiurrer  was  held  not  good*  Cro.  J.  559, 
wthout  thi    560.  Hill.  17  Jac.  B.  R.  Lea  v.  Luthcll. 

anjcnt  of 

f/aintifff  hi$  executorsj  adminifiratori  fir  ajpgnzy  the  defendant  pleaded,  that  ke  Jlid  fitt  Mfrm  tnunt 
%vithout  theconjbtt  cf  the  plaintiff.  Exception  was  taken  that  this  plea  was  a  mere  negairre  prej- 
nanr,  but  was  over-ruled  aad  judgment  giren  for  the  defeDdaiit.  Latw.  59O.  Pa!ch.  9  \V.  3. 
Keating  v.  Iiifb. 

In  debt  on  bond  10  perform  covenants  in  indenture  of  leafe  m*de  by  tbe  plairtiff  to  the  dcfrad- 
anr,  in  which  defendant  covenanted  mt  to  deliver  f4]r'J'v:  to  any  Lut  the  lejjor  or  fuck  f'/sti  as  Jrju  i 
laiifully  et'f^  him,  the  defendant  pleaded,  that  ke  did  mt  deiiier  the  ■pr>lJ/ffMn  to  any  hut  Juck  a;  lor,.** 
fully  e^'iHed  him.  The  plainiiH'  demurred,  and  ii  was  objedtcJ  that  ihe  plea  was  ill  and  a  neeitNc 
pregnant  and  that  he  ought  to  have  faid,  that  fuch  an  one  1'i^L.fuily  evicled  Urn  to  ^uhom  ke  deSnt'td 
f'.l}'Jf'^^y  ^"^  ^h'it  he  did  not  deli'ver  the  fejj'ffkn  to  any.  But  the  defendant  iaid  1:1  at  tie  .plairiiff 
had  not  affigned  any  breach  and  therefore  could  not  have  any  judgmert.  To  which  ir  was  Cud 
for  the  plaintifiV  that  he  having  pleaded  an  ill  plea  has  forced  the  plaintiff  to  pot  kzmfelf  cpoo  the 
judgment  of  the  Court  upon  the  plea,  and  cited  Yclv.  5S,  152,  1.-3.  And  Windham  J.  he'd 
the  plea  ill  ;  but  Twifdan  J.  contra.  The  cafe  was  argued  aj^ain  in  ano'her  term,  and  ihcn  ail 
the  Crnrr  held  the  ^/m  pwjuing  the  vtoru's  cf  the  covtnant  f^x  I  bcinj  ir»  the  negative,  aad  that  rlic 
f!a..nf:p  f.'.-.uld  htrvK  replii-d  orrJ  ojji^ned  a  breach^  and  for  dt  fault  theteof  judgment  Was  g  ven  a^l:i± 
4im.     Lev.  83.  Mich.  14.  Car.  2.  JJ.  R.  Tullins  v.  Nichols. Kcb.  3S0.  413.  S.  C. 

2 1 .  Leffce  covenanted  for  himf  If  and  bis  ajjtgns  to  build  a  boufe 
upon  land  demifed  before  fuch  a  day  and  to  keep  it  in  repair ; 
and  after  the  day  covenant  was  brought  againft  afllgnee  for  not 
repairing.  Defendant  pleads  the  houfc  was  not  built  before 
the  day,  and  upon  general  demurrer  adjudged  that  the  pica 
was  a  negative  pregnant,     12  Mod.  384.  Anon. 

22-  In  an  aSion  of  trefpafs  the  defendantyf^/^rj  by  licence 
from  the  plaintiffs  fon.  The  plaintiff  replies^  quod  nonintia* 
Z'it  per  Hcent'uimfuam.  That  js  a -negative  pregnant ;  for  he 
ought  to  traverfe  the  licence  by  ilfelf  or  the  entry  by  it  f elf  Reg. 
Piac.  189  cites  Praft.  Reg.  220. 

(C)  Helped  hy  FerdiSl.    In  what  Cafes. 


S.  p.  Br. 

NcpLvitiva, 


I,  TX7HERE  a  negative  pregnant  is  found yir  the  plaintiff  tt 
"  goody    contra  where  it  is  found  for  the  defendants 
^\\TA  46"  Br-  Iffues  joins,  pi.  39.  cites  la  E.4.  6. 

^vj  in  tf(it'<tj' 

u^:  irnrqiu^  non  datnr  per  legem  hy  K.  againft  J.  and  E.  and  J.  Jitd  fending  the  ntnity  ani  £-  /W 
t^'cf  IL  f'tit'C  the  land  to  R.  in  tail  and  died  ftoiefando  fefed^  and  the  land  dtfccnded  to  one  y^majom 
^'•i  h:r^  of  R-  '^"'^  ^''  '""'^''^^  ^'^  ditdft'ijcdj  ar.d  the  land  defended  to  E,  the  defendant  «x  krotier  *W 
Aeir  of  7".  /•;'  lohtrh  he  entered  and  gave  cJour  to  the  fliintiff^  the  fiiintiff fiid  ti^t  -V,  XLtst  frfJ  *W 
Paie  tlif  lend  to  ii*  /«  tail,  tvho  died  f -if  d  and  the  lafi-i  dcfcfnded  to  the  pLirtiff  a%  dattghtei-aftd  ^ 
Of  t^e  luil  ff'^'  h'  '^^hirhjhe  entered  ard  tvni  therecf  fefed  til!  the  fuid  E,Xi-ith  J.  named  in  tie  vr.t^ 
in  the'!:fi  of  f.  en^c-ed  ufon  hrr^  uhi  ingrrj/ux  non  dufur  per  hgetn^  and  that  T.  named  it  the  xur'\  ««-/ 
*/  WA3  is  fuptol'ed  hv  the  defendant  to  die  fciftd,  are  ore  and  the  fnn^  perpn  and  net  diz'"^\  acd  tat 
i'ftrJr.f.t  hiid,  that  he  did  not  enter  together  ivith  the  f.tid  J.  in  the  life  ef  the  fttd  y.  f  mt  let.  aad 
lo  to  iruc  iii.d  f' uiul  for  the  plaintiff  and  he  pray 'd  judgment.  Figot  fasd,  the  xliuc  is  jeo^ai.% 
a-.id  u'on  a  n-ratsve  prcr^nant,  and  therefore  jKlgmmt  he  oopht  not  to  have.  Per  Catrlbr  il  tkc 
ifljr  was  not  \\cll  joined,  yet  when  it  is  found  for  the  pl.iintiif"  the  verdtff  has  ffitde  the  pfca  goadg 
and  <o  tie  iiVce  al>ovc  was  held  f;ood  by  reafon  of  the  verdiA,   and  fo  where  the  ifibc  is  ajwoa 


dmil>lc'  p'-a  if  bo;h  are  found  for  the  plaintifl-'.^   Br.  IlTuec  joins,    pi.  39.  cites  ta   £•  4.  6.  4t  t9 

ii.  6^  accoiu:n^ly. Br.  Rcplcaacr,  pi.  37  cites  S.  C. 

[For  more  of  ii^eoatitit  L^recnant  in  general|  lee  9HtmtaXf  and  other 
-  3  proper  Titict^J 
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H^eglfsence. 


(A)  jidvantages  loft  by  Negligence. 

i.TTPON  a  rule  given  in  C.  B.  for  a  prohibition,  the  par- 
^  ty  laid  by  bis  prohibition  and  the  ecclejiajlical  Court  pr$* 
ceeded  tofentence.  Afterwards  the  party  appealed  and  the  other 
delivered  the  prohibition  2  terms  after,  but  having  furceafed 
his  time  and  fufFered  fentence  to  pafs  he  was  denied  to  have 
benefit  of  his  prohibition.  And  a  difference  taken  where  a 
prohibition  was  granted  and  the  party  not  ferving  it  fentence 
of  excomniunication  is  pronounced  in  default  of  anfwer, 
there  upon  the  matter  he  may  have  the  benefit  of  his  prohibit 
tion  but  not  where  there  is  a  fentence  definitive.  Cro.  J.  429. 
pL  6.  Trin.  15  Jac.  B.  R.  Anon. 

(B)  Bar  of  Right,  in  what  Cafes,  or  only  0 

Poftppnin. 


eledion 
cannot 


1 .    A      Grants  looo  coard  of  wood  to  B.  to  be  taken  at  the 
-^^*  of  B.    If  A.  or  a  ftranger  cuts  any  trees,  B. 
take  them  but  muft  fupply  his  grant  out  of  the  refidue.  5  Rep« 
25.  Pafch.  43  Eliz.  B.  R.  Sir  Tho.  Palmer's  Cafe. 

2.  A.  covenants  to  fland  feifed  to  the  ufe  of  himfelf  for  itwasheW 
life,  and  after  to  the  ufe  of  his  daughters  thatfhatl  be  unmarried  Jhould^not 
Bt  the  time  of  his  death  until  every  one  of  themfuccejjtve  fhall  or  enter  to  pre* 
may  have  levied  ^00/.  remainder  to  his  eldeft  fon, — A.  had  4  judiccihe 
daughters.     The  land  was  worth  100/.  per  Ann.  The  father  fo**,^,^^*" 
died  30  Eliz.  Thefon  enters.  The  eldefl  daughter  entered  42  vent  their* 
Eliz.  She  furpafs'd  her  time  and  could  not  enter;  per  Bridg-  rtifmg their 
man.  Cart.  78.  cites  Cro.  El.  800.  Mich.  42  &  43  EJiz.  C.B.  Xrhad«"' 
£lackborn  v.  Lafiels.  medy   ^' 

againft  the 

•Idcft  foil  who  had  receired  the  profit,  in  difturbanceof  hers.     Cro.  E.  800.  S.  C. S.  P.  For  it 

Was  her  folly  to  fuffcr  the  Ton  to  continu    poiTelTion.     Noy.  33.  S.  C.  by  name  of  Brandford  v. 

JLaflcls. Devlfe  to  A.  until  hefiallor  may  raife  fuch  a  f«in  out  of  the  profirs  of  the  Jand.     If  a 

ganger  enters  after  the  deceafe  of  the  devifor,  tho*  the  dcvif^'e  had  no  notice  oi  the  will,  yet  the 
time  (hall  run  on  as  much  as  if  he  had  the  laiid  in  his  own  polfclGMn.  Vent.  202.  in  Lady  Anne 
Pry 'a  cafe,  cites  4  Rep.  Sir  And.  Corbet's  Cafe.— Mo.  556.  Roffe's  Cafe. 

3.  Devife  of  lands  to  truftees  in  fee  to  pay  debts  and  lega- 
cies, and  after  thefc  paid  to  fell,  and  if  any  of  the  teftators  name 
would purchafe^  they  to  have  it  for  200/.  lefs  than  the  value. 
One  of  the  name  brings  a  bill  for  pre-emption,  but  delays 
bringing  it  till  2^  years  after  teftator's  d^ath.  Bill  difmifled. 
Hill.  1685.  Vera.  R.  362^*  Huckftep  v.  Matbewes, 

4-    If 


545^  t  hi0S!tmii 

And  if  fnch  ^.  Jf  thtrc  be  a  decree  for  an  account  to  which  an  txeeuUfr  is 
hr^rr"^  ^flr/y,  and  he  has  a  debt  due  to  him  which  he  does  ndt  claim  but 
cUimiotny  Jics  by,  and  the  account  is  taken  and  perfedcd,  he  fliall  not 
real  eftate  bring  a  new  bill  for  his  debt  and  piit  me  eftate  to  the  expence 
^^  V  T/hc  ^*^  ^^^  ^"'^  ^^  obtain  a  fatisfaftion  which  he  might  have  had 
dcl^'^n<i  ^  in  the  courfe  of  the  former  proceedings.  Per  the  Maftcr  (^ 
i^rofecutea  the  Rolls  who  faid,  that  this  is  not  adding  agreeable  to  his 
biw  ht^i^   truft.     2  Wms's  Rep;  665.  Mich.  1734.    Cowper  y.  Earl 

make  good     CoWpcr. 

hisclajniy 

but  00  the  contrary  fuifeis  the  procoedmgs  ib  the  accoanty  ind  the  rcmfi  rf  tit  hmtk  dmmoihjhim 

10  be  accounted  for  as  part  of  his  leftator^s  eftate^  he  la  ^  far  bancd  ;  W  it  cmwite  opemc  tt  a 

bar  to  the  realty  or  as  aiiy  cxtinguillimcnt  of  the  right  to  the  laad.    Ibid.  677. 


£  548  ]  (C)  Relieved  in  Equity. 


I.  'UUriher  ajfurance  was  not  demanded  within  the  ttme^  yet 
-*    equity  ordered  to  make  further  aflurance  afterwards. 
Tbth;  76.  cites  1594.  Kemp  v.  Palmer. 

2w  If  a  purchafor  negle&s  to  inrol  his  deed  of  bargain  and  fab 

being  his  only  afTurance,  and  the  bargainor  brings  an  eje&« 

nient  againft  him  and  bath  judgment.    The  bargainee  may 

refort  to  Chancery  and  there  be  relieved,  if  not  for  the  hnd 

yet  for  the  money  paid.    Mich.  13  Jac*  i.  Chan.  R.  10.  in 

the  Earl  of  Oxford's  Cafe,  cites  Jacques' v.  Huntley.  13  June 

1599.  in  Chancery. 

t  Wms**  t»,  A  term  was  vefied  in  tnifteesy  upon  failure  of  iffiu  mude^  t§ 

C^^Vndthc  '^'^  ^SOO^*/^'"  daughters.     And  it  was,  that  the  truftees  by* 

Reporter       and  out  of  the  rents ^  iJf^^Sy  and  profits  o(  &c.  as  well  hy  leafis^ 

fiysitwas    or  demijtng  the  fame  for  21  yearsy  or  three  lives^  or  for  any 

Kcb.'^*'^***'    term  &c.  of  years  determinable  on  three  lives  not  exceedii^ 

co^nfirmed'    ^^^  ycars,  fhould  raife  and  pay  for  ponions  &c.  i50oL«biit  ■• 

intheHoofe  time  limited  for  payment  ^  nor  any  provifo  for  determining  the 

rh^^fhot'ht  ^^'^"^  ^*^  payment.     The  truftees  died.    Then  the  father  died, 

a^rr)haiV  leaving  a  daughter,  but  no  iiTue  male,  but  had  conveyed  the 

cafe.    Ibid    remainder  to  B.  for  life,  remainder  to  his  firft  &c  ions  in 

'^*  tail,  and  in  default,  remainder  to  C*  for  life,  and  after  to  his 

firft  &c.  fons  &c.  remainder  over.     The  daughter  took  Utters 

of  adminijiration  to  the  furviving  trujlee^  andfheandB.  mortga* 

ged  the  land^  which  was  160I.  per  annum,  to  J.  S.  and  B.  co« 

venanted  to  pay  the  money.  B.  entered  and  took  the  frofiu^  and 

paid  the  inter ejiy  but  none  of  the  i^OOL  principal^  and  died  whb* 

out  iffuc.     Ld.  Macclesfield  obferved,  that  this  was  a  power  to 

leaie  only  for  21  years,  or  three   lives  determinable  on  any 

number  of  years  not  exceeding  120,  and  decreed,  that  (die 

1500I.  being  to  be  raifed  out  of  the  annual  profits  as  theyaroTeJ 

the  receipt  ofB.  was  the  receipt  of  the  daughter  bcrfelf  as  to  tbofe 

in  remainder y  and  J,  S.  Handing  in  her  place,  who  had  ihcie* 

^al  eftate  as  adminiftrator  to  the  furviving  trufteC|  and  was 

alia 
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adfo  ccfty  que  truft,  the  profits'  received  by  B.  Ihall  go  in  fatis- 
faftion  of  fo  much  of  the  1500I.  and  the  reiidue  to  be  charged 
on  the  remainder.  But  decreed  further,  that  what  might  have 
been  ra'tfed  by  letting  leafes  according  to* the  power  by  way  of  fine^ 
if  B.  had  apprehended  his  eftate  chargeable  with  the  money, 
and  fo  had  taken  the  benefit  of  making  fuch  leafes,  that  they 
mujl  be  accounted  for  by  the  remainder-man  the  defendant.  Ch. 
Free.  583.  Pafch.  1722.  Ivy  v.  Gilbert. 

[For  more  of  J^eeli^ence  in  general,  fee  ^onTiition,  ^rant0  (H.  a.  2) 
Wortgafffy  S^ieCentationi  and  other  proper  Titles.] 
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^A)  Of  what  Confideration  they  are  in  the 
Eye  of  the  Law,  and  what  Adlions  lie  for 
taking  them. 

t.Xii  trover  for  lOO  nep-oes^  and  upon  hot  guilty  pleaded  a 
•*•  fpecial  vcrdift  found  that  the  negroes  were  infidels  fubj^^f 
to  an  infidel  prince^  ^nd  ufed  tc  be  bought  and  fold  in  /tmericoy  as 
merchandize  by  the  cuftom  amongft  the  merchants,  and  that 
ihef  plaintiff  had  bought  them^  and  was  in  poffejfion  of  them^  and 
that  defendant  took  them  out  of  his  pofiefiion.  It  was  argued, 
that  no  property  can  be  in  theperfon  of  a  man  whereupon  to 
maintain  trover,  and  cited  Co.  Litt.  Ii6.  that  no  property  can 
be  in  villeins,  unlefs  by  compa£V  or  conaueft.  But  the  Court 
lield,  that  they  being  uuialjy  bought  and  lold  among  merchants 
as  merchandize,  and  being  infidels,  a  property  may  be  in  them 
fufiicient  to  ^laintain  the  aflion;  and  gave  judgment  for  the 
plaintitiF  nifi  cau&  this  term.  But  at  the  end  of  the  term, 
•upon  tlie  prayer  of  the  Attorney  General  to  be  further  heard, 
day  was  given  to  the  next  term.  %  Lev.  201.  Trin,  29  Car. 
a.  B.  R.  Butts  V.  Penny. 

2,  In /r^o/i  the  Count  was^  that  the  defendant  tyifefar/n/f  The  jury 
ttnum  jEthtopem  (Anglice  vocat.  a  r\tgvo)  ipjius  queremis  pretii  f««nd,ih«t 
]  QoL  apud  L  ondon  i^c.  took  and  cart  ied  away^  and  kept  the  plain--   taken  was 
tiff  out  of  poffejfion  bf  the  faid  negro  from  that  time  ufque  dieoi  boi-u  of  ne. 
cxhibitionis  billae  prsedifl,  per  quod   he  loft  the  ufe  of  his  ^  p»f«'«» 
laid  negro.    Upon  not  guilty  the  jury  founds  that  the  negro  thc**pw^* 
V<OL.  XV.  Yy  had  tiff »tplaau. 
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tion  in  Bir-  had  bccii  baptized  after  the  takings  upon  which  a  queftion 
fltteT  Md  '"^^c*  whether  the  lafti/m  was  a  manumijjion  f  As  to  that  the 
thkt  an  or-  Court  gave  no  opinion ;  but  held,  that  trefpafs  lies  not^  be* 
diiiincc  was  caufc  a  ficgro  cannot  be  demanded  as  a  chattel^  nor  can  his  price 
3^*tTEo-'^  be  recovered  in  damages  in  aftion  of  trefpafs,  as  in  cafe  of  a 
Ycrnor,  chattel ;  for  he  is  no  other  than  ajlavl/hfervant^  and  the  matter 
council  &c.  can  maintain  no  other  a£lion  oftrefpafs  for  taj^ng  his  fenrant, 
kiMd  ^tblt  ^^^  ^^^  ^"'T  ^  concludes  per  quod  fervitium  amifit«  in  which 
ih^negrr)  ttie  mafter  fhall  recover  for  the  lofs  of  his  fervice,  and  not  for 
j?<n;«  there  the  valuc,  or  for  any  damages  done  to  the  fervant.  Judgment 
^/l]e^\Z^  quod  querens  nil  capiat  per  BiUam.  Carth.  396.  HiU.  8  W.  3. 
dtfce^ioiYit  B.  R.  Chamberlain  v.  Haryoy. 

hclr&c.  as 

lands  of  inheritance,  by  which  means  the  plaintiff *s  mother  became  ictitled  to  the  faid  orfro  fer 
her  life,,  and  that  her  after  hufbands  brought  this  negro  into  England,  where  be  coatiiracd'ia  Mm 
fenrice  feveral  years  till  the  death  of  his  wife,  when  the  faxd  huiband  pat  the  negro  out  of  hii 
fcnrice,  who  afterwards  ferved  feveral  other  maAers  here,  and  at  the  time  of  the  trr^af* fttppofed, 
was  in  the  ferricc  of  the  defendant,  and  had  for  his  wages  6L  a  year.  The  cafe  was  argued  h 
adjomatur ;  but  in  Hiliary  term  after  judgment  was  given  that  the  bill  abate;  forthe*Co«rt  hcM, 
that  treffajs  for  taking  away  a  man  generally  lui/I  rnt  lie^  but  «  fpecial  aAion  of  trefpala  si^  be 
for  taking  of  h:s  fervant  $.  per  quod  fervitium  amilit.    5  Mod.  i8a.  to  191  $.C. 

3.  In  indebitatus  aJfHmpJit  the  j^intiff  deckrcd^ir  20/. /sr  a 
negro  fold  by  the  plaintiff  to  the  'defendant  viz.  In  parecbia  beat^ 
Maria  de  jlrcubus  in  War  da  de  Cheape^  and  verdid  for  the 
plaintiff.  And  on  motion  in  arrcft  or  judgment  Halt  Ch.  J. 
held,  that  as  foon  as  a  negro  comes  into  England  he  btctmts 
free  ;  one  may  be  a  villein  in  England,  but  not  a  flave.  Per 
Powel  J.  The  law  took  no  notice  of  a  negro.  And  Holt  iaid, 
it  fhould  have  been  averred  in  the  declaratiouj  that  the  fait  wai 
in  Virginia^  and  by  the  laws  of  that  cmfiiry  negroes  arefaUahlt ;  for 

[  550  ]  the  laws  of  England  do  not  extend  to  Virginia,  wnichbeinga 
conquered  country,  their  law  is  what  the  King  pleafes,  and 
we  cannot  take  notice  of  it  but  as  fet  forth  ;  and  thercfeie 
direded,  that  the  plaintifFamend  the  declaration,  whidi  ihovdcl 
be  made  that  the  defendant  was  indebted  to  the  plaintiff f9r  a  me^ 
grofold  here  at  London^  but  that  the  faid  negro  at  the  tinu  tf  tie 
Jale  was  in  Virginia^  and  that  negroes  by  the  laws  andJ^KtaUs 
there  arefaleable  as  chattels.  And  then  the  Attomey<-GeDefaI 
coming  in  faid,  that  they  were  inheritances  transferrahle  ij  deed 
*  and  not  without.  And  nothing  was  done,  a  Salk.  666.  Smith 
V.  Browne. and  Cooper. 

4,  Trover  lies  not  for  a  negro ;  for  men  may  be  owners, 
and  therefore  not  the  fubjeft  of  property ;  and  the  Court 
feemed  to  think,  that  in  trefpafs  quare  captivum  fuam  eeftt^ 
the  plaintiff  might  give  in  evidence  diat  the  party  was  his  ne- 
gro, and  he  bought  him.  a  Salk.  667*  Mich*  4  Ann.  B.  R. 
Smith  v.  Gould. 

[  For  more  of  J^ffiroi  fee  f&mninf  Wf|fffgtan^O|  PL  5.  and  other 

proper  Titlest  ] 
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Bt  atfque0  decouple. 


(A)  Gfood  Plea.    In  what  Cafes. 

1.  Tlt^HERE  a  feme  has  a  barony  and  takes  another  baron ^  and  S.  P.  Br. 

^  ^  Jhe  and  the  Jecond  baron  brings  ajjife^  or  cut  in  vita  &c.  Appeal,  pi. 
dejure  uxorisy  ne  unqucs  accouple  is  no  pica ;  for  the  affion  is  {/ \*^"*^*  '^ 
good  by  baron  inpojfejion.  Br.  Brief,  pi.  91.  cites  50  E.  3.  19.      ihcbcft pi- 
nion. Bat 

in  appeal^  dnwer  &c.  'mhertfit  demands  hy  her  haron^  It  is  a  good  plea.  , 

2.  It  IS  an  ill  plea  in  debt^  bccaufe  marriage  de  fafto  is  fuffi-  s.  P.  Apd 
cicnt  to  intitlc  the  plaintiifFto  this  aftion,  and  bccaufe  it  puts  !jor  n'^^J*^' 
it  on  trial  by  certificate  which  admits  a  marriage,  but  not  fc*  leg.^n*""*'* 
cundum.  leges  ecclefiae  ;  he  fhould  have  pleaded  no  marriage  in  ^ay»  "^^f*?- 
/tf^,  and  that  would  have  been  tried  per  Pais.    Show.  co-»  "*^'  V^p'^*. 
Trin.  I  W.  &  M.  Allen  v.  Grey.  ^-^—t?. 

I  Lev.  4t. 
in  ca(e  of  BaiTet  ▼.  Morgan.  ■'  So  in  trefpafs  for  takinv  /us  wifi,  and  was  To  adjudged,  and  a  rv 
fpondcas  oofler  awarded ;  becaofe  a  marriage  in  faB  is  fufficient  to  maintain  this  a^ion  ;  but  j^er 
Holt,  a  plea  that  they  were  not  married,  or  not  corerc  in  marriage,  would  be  good.  Comb.  i?x. 
Trin.  X  W.  &  M.  B.  R.S.  C. 


held 


In  ajpmlt  and  battery  brought  by  baron  and  feme  ^  it  was 
upon  demurrer  to  be  no  good  plea ;  for  it  cannot  be  tried 
at  common  law,  the  jurifdidion  whereof  ought  not  to  be  taken 
away  inperfonal  aftions.    Comb.  473.  Pafch.  10  W.  3.  B.  R. 

Jones  &  Ux  V 

4.  Cafe  by  baron  and  feme  for  a  caufe  ariflng  before  marriage ; 
defendant  pleads^  that  the  plair^ifFs  nunauam  legitimo  matri- 
monio  copulat'  fuerunt.  Plaintiffs  replied,  that  they  were 
married  at  a  fuch  a  time  and  place ;  the  defendant  demurred, 
'  and  thereupon  judgment  was  given  for  the  plaintiff,  bccaufe 
the  plea  was  naught;  for  in  perfonal  affions  you  muft  lay  the 
matter  on  the  faft  of  the  marriage  to  make  it  triable  by  the  [  551  ] 
country,  and  not  upon  the  right  of  the  marriage  as  in  appeals 
and  realaflions.  12  Mod.  276.  Hill,  ii  W.  3.  Mitchell  & 
Ux  V.  Garrett. 

[  For  more  of  JBe  tSinf^tfi  SUcoupIe  m  general,  fee  SDotoer,  Vfial  (P) 
per  tot— -«(1B*  a)  PI.  If  2f  3.  and  other  proper  Titles.] 

Yy2  (A)  mm 


(    55^    ) 


(A)  n^ient  Comprife,  ornotj^atceU 


l.'^^Ientcomprifery  an  exception  taken  to  a  petition  z^  nnjuflf 
■^^   becaufc  tlie  thing  cefired  is  not  contained  or  comprehend- 
ed in  that  adl  m  docd  "thereupon  the  petition  is  grounded.     For 
example,  one  defires  of  the  Court,  to  be  put  in  pofleffion  of 
a  houfc  formerly  among  other  lands  &c. -adjudged  unto  him. 
1  he  adverfe  party  pleads,  that  bis  petition  is  not  to  be  granted. 
becaufe  tho'  he  had  a  judement  for  certain  lands  and  houfes, 
yet  the  houfe,  into  the  ppflrflion  whereof  he  delires  to  be  put, 
IS  not  contained  among  thofc  for  tlic  which  he  had  judgment. 
Reg.  Plac.  04,  95-  cap.  2. 
''^"^?™»>      2.  In  affife;    if  the  plaintiff  makes  title^  in  as  much  as  the 
L  C.   *^^"^   land' is  oj  the  fee  which  is  partible  between  mates  &c.   the  other 
Jhall  not  plead  that  it  is  not  partible  withoutjhewing  that  ft  is  not 
parcel  of  this  fee  ;  for  if  he  confefles  that  it  is  parcel  of  the  fee 
of  E.  and  that  this  fee  is  departible,  he  Ihall  not  fay  that  this 
land   is  not  departible  where  the  entire  fee  ij  departible,  but  lit 
may  fay  that  this  not  parcel  of  this  fee,  or  m^y  jhew  fprcial  mat-- 
ter  how  that  thofe  lajids  are  other  than  the  grojs  is.     Br.  Com* 
prifc,  pi.  II.  ciccs  23  Aff.  12. 
Br.  Com-  o.  In  affife  ;  the  tenant  pleaded  a  recovery  by  himfelf  arainll 

iiicssjc.  the  plaint  ijf  in  a  writ  of  entry  J  ur  dijftijin  of  the  manor  of  H.  sf 
which  fhcfe  tenements  are  and  were  parcel^  in  which  writ  fKc 
plaintiff  had  the  view  of  the  manor y  and  of  thefe  tenements  then 
parcel^  judgment  if  affife;  the  plaintiff f aid  that  thefe  tenemenis 
are  noty  nor  ever  were  parcel  of  the  manor  in  the  poffeffion  of  tht 
ienanty  Prift  ;  Per  Filh,  you  Ihall  anfwer  to  the  putting  in 
view.  Per  Thorp,  where  I  plead  in  bar  againft  you  by  fine^ 
there  it  is  a  good  plea,  that  nient  comprife ;  and  where  /ud^- 
ment  is  pleaded y  viz,  a  recovery^  there  it  is  a  good  plea  that 
nient  comprife,  or  not  parcel.  5wr  where  I.  allege  a  recovery 
in  which  the  view  was  made^  there  nient  comprife  is  no  plca» 
nor  to  fay  not  parcel  without  anjwering  to  the  view  \  and  there- 
fore Ludd  feeing  the  opinion  of  the  Court  faid,  that  thetcne* 
ments  are  not,  nor  ever  were  parcel  of  the  manor,  nor  cTer 
put  in  view  as  parcel  of  the  manor,  Prift;  and  tlie  others  ecoo> 
tra.     Br.  Barre    pi.  66.  cites  22  Aff.  20. 

4r  In  affife;  tht  tenant  faid  that  the  plaintiff  has  writ  of  entry 
in  thipofl  of  the  fame  land  pending  againji  bimy  in  which  be  baskmd 
the  View,  judgment  of  this  writ  of  a  more  bafe  nature;  the 
plaint  fffaidy  that  the  tenements  now  put  in  view  are  nst  parcel 
wf  the  tenements  put  in  view  in  thefirjl  writy  Prift  by  the  affife, 
and  the  other  faid^-that  tkey  are  parcel  of  the  tenements  demanded 


Bijent  Ccmprife,  or  not  parcel.  J  ss^ 

hy  the  firft  wrhy  Prtft  by  the  affife.  Per  Thorn,  tliis  is  a  good 
anfwerj  and  the  affifc  awarded  upon  this  point ;  hut  by  him, 
it  had  been  greater  advantage  for  the  tenant  to  have  fa^d,  par- 
cel ot'  the  tenements  put  in  view  ;  for  then  the  aififc  had  not 
been. taken  tiil  proccfs  had  been  made  againft  the  firft  veiors. 
Br.  Compiife,  pi.  13.  cites  29  AIT.  66. 

5.  In  viSikxht  Itmnt pleaded  recovery  againji  the  fame  plain-  I    552  J 
^\ff  ^f  the  fame  tenements  in  another  vill^  and  the  fame  tenements  ^  ^-  ^j;* 
putinyie%Uy  2Lnd  tlic  plaintiff lid,  not  put  ipi  view,  and  fo  nicnt  y^^^^P%c% 
comprife\'  and  it  was  tried  by  the  firft  jurors,  and  yet  it  was  44.  Air.  19, 
returned  before  in  fuch  aflife,  that  the  firft  jurors  were  dead,  —5.  P.Br, 
and  before  the  fame  juftices.    Quod  Nota,  Br.  Comprife,  pi.  ^^''^^^^^' 
4.  cites  *45E-  3-  £.3- 45..- 

•  Quxrc  if 
this  is  not  mifcitcd,  and  perhaps  fhoold  be  44  E.  ^.  45. 

6.  In  ajfife  of  three  acres  of  Jand  V^x^t  pleaded  recovery  again fl  ^^  alTif*  of 
the  ancejhr  of  the  plaintiff  hj  formedon  of  the  manor  of  D.  '•Mho  J^c"  "-rr*   • 
had  the  viezv,  and  this  land  put  in  view  as  parcel ;  judgment  if  f^Uatifd  r^n-* 
affife.     Cherie  faid,  not  parcel,  Prift  by  the  affife.     Perfay  •'•^^vy  12 
ftid,  you  Ihall  fay  not  put  in  view  as  parcel,  or  nient  com-  ^^X«f  ^'" 
prife;  et  adjornatur.     Br.  Comprife,  pi.  16.  cites  45  AflT.  11.  tvhkktkf 

land  iH  jtla  'Ht 
Ml  parrel^  againji  afirar.gcr^  nnJ  the  tlile  of  the  plaintiff  mefne  het^ueett  the  hrinainf  of  thf  foff^trAtn 
^id  tkrjudgnifHi  m  it.  The  plaintiff  r^-^i/vV,  that  the  land  now  in  pJainr  ii  not  f.ircei  of  tiui-nui 
ftcovtredby  the  formedon.  Per  Ilufley,  it  the  recovery  was  of  a  manor,  then  not  parct  I  is  a  gixiij 
plea,  but  one  acre  cannot  be  parcel  of  anotkcr  acre,  and  therefore  (hall  fay,  that  the  land  put  ia 
view  vas  not  comprifed  in  thi'  recovery  of  the  formedon,  and  then  a  good  pica,  and  fo  thcr«*  •'. 
a  difTerencc ;  by  which  the  plaintifl*  pleaded  that  nier.t  comprife,  Pnft  ;  and  ihe  othtTS  t  con  ^. 
3r.  Coniprifv,  pi.  33.  cites  i  £.  3.  8. 

7.  You  cannot  have  a  nient  comprife  agalnjl  an  e^prcfs  thing ; 
per  Coke  Ch.  J.  2  Bulf.  319.  in  the  cafe  of  Wilfon  v.  M^elch, 
cites  48  E.  3.  II. 

8.  When  a  recovery  is  pleaded  of  /^  acres ^  of  which  the  a€re 
in  difpute  is  parcel,  the  defendant  Jhall  not  fay  not  comprlfed,  but 
Ihali  fiy  not  parcel ;  per  Cur.  By  which  he  faid  that  it  was 
not  parcel^  andfo  not  comprifcd^  and  ill ;  for  by  the  nient  com- 
prile  the  matter  of  not  parcel  before  is  waived,  quod  nota, 
per  Cur.  By  which  he  faid,  that  not  parcel  at  the  time  of  the 
recovery,  anddubitatur  if  he  fhall  fay.  not  parcel  at  the  time  of 
the  recovery  of  the  formedon^  e?r  at  the  time  of  the  fcire  facias 
of  the  execution  lued  thereupon.  Quaere.  Br.  Comprife  &c. 
pi.  22.  cites  72  E*  4.  18. 

c).  Entry  in  the  quibus;  per  Danby  where  r«f0Vtfry/5^/(ffl4fei/, 
n  iS  a  good  avoidance  to  ^/  that  nient  comprife,  but  in  recovery 
per  vifum  juratorum  or  of  the  party  a  lOdM  Jhall  fay  not  put  in 
view  and  fa  nient  comprife  ;  but  in  the  cafe  of  Knivcton  3  H, 
6.  15.  where  recovery  of  a  manor  was  pleaded,  of  which  the 
land  after  in  variance  was  parcel,  the  party  was  corapell'd  to 
take  iffue,  parcel  or  not  parcel.  And  T.  48.  E.  3.  11.  in  *  *  S.p.  Rf.  . 
avowry  for  rent  charge  granted  hy  fine  out  of  the  land,  of  which  Cornpriir, 
^fff  place  &c.  is  parcel,    the  iffue  was  not  parul  of  the  land  3  h.'^'^"^ 

y  y  3  charge J^         .  *   " ' 


S5^  ^i^  J^ttAttl 


eharged.  T.  7.  E.  3.  Nuper  obiit  •f  umments  In  dalg^  tli6 
tenant  pleaded  ^ine  levied  by  the  ancejior  of  the  faid  tenements  in 
S.  and  that  D.  is  a  hamlet  of  S.  The  plaintiff /aid  thai  D. 
is  a  vill  tj  itfelf-i  and  the  iffue  taken,  and  yet  this  amounts  only 
to  nient  comprijc.    Br.  Comprife,  pi.  24.  cites  9  E.  4.  17. 

[  For  more  of  intent  ^omprife,  fee  Jtii£0  (L,  b.  s.)  Bbvxuu  \ 
(U)  ^riat  (N.  2.)  (F.  a)  and  other  proper  Titles.] 


iQient  lytiiiit^ 


(A)    What  amounts  to  it.      And  in  what  Cafes 
Nient  Dedire  amounts  to  a  Confeffion. 

I.  TN  aflife  if  the  deed  of  the  ancejior  of  the  plaintiff  wbofe  heir 
i^hitf^ihi:!  ^^-  ^'^^  warranty  is  pleaded  in  bary  and  Hit  plaintiff  fays 

S.  c.  that  he  himfelf  is  a  hajiard^  by  this  the  deed  Ihall  not  be  in- 

£   553  J   tended  Nient  dedire.     But  Brooke  fays,  the  better  pleading  is 

to  take  it  by  protejlation.  Br,  Confeflion,  pi-  24.  cites  11 
Afl'.  24. 

2.  Trefpafs  of  taking  his  horfe  brought  bv  H.  S.  The  ^ 
fcndanl  faid^  that  he  himfelf  was  thereof  poffeffed  ut  de  proprio^ 
till  one  H.  6'.  of  J),  took  it  and  gave  it  to  the  plaintiffs  and  the 
defendant  retook  it ;  the  plaintiff  Jaid^  that  H,  S.  in  the  bar  and 

♦All  the      H.  S,  the  *  plaintiff  are  one  and  the  fame  per/on^  and  not  divers^ 

E<lflion»of    and  to  the  plea  [of]  the  defendant  demurred.      Rogers  faid, 

(ddfendanT)    ^X  ^^*^  replication  the  plaintiff  has  not  deny'd  but  that  be 

bucitfhouid  took  the  goods  of  the  defendant*  becaufe  he  fays  tliat  he  is 

be(piiainriff)  the  fame  perfon.     But  per  Littleton  J.   it;  is  not  fo ;   for  a 

Yctr-book.*  thing fhall  not  he  held  nient  dediji  where  a  man  does  not  give  an* 

fwer  to  it ;  and  here  he  need  not  give  anfwer  to  it ;  for  when 

he  fays,  that  the  one  and  the  other  are  the  fame  perfons,^  tfa^ 

defiroys  the  bar  when  the  defendant  does  not  deny  it  but  joins 

to   tlie  demurrer ;  and  this  makes  the  plea  no  plea,  and  to 

amount  to  not  guilty,  and  fo  it  is  no  bar ;  by  which  the 

plaintiflF  recovered ;    Qjjod  Nota.     Br.  Confeffion,   pL  35* 

cites  13  E.  4.  7. 

3.  In  refcous  the  plaintiff  r^i^n/f  J  upon  a  tenure^  and  that  be 
dijlrainedy  and  the  defendant  made  refcous^  and  the  defendnt 
pleaded  net  guilty^  where  the  truth  was^  that  there  was  no  temtret 
but  the  defendant  was  tenant  at  will  rendering  lOf #  ptr  ann.  the 

plaintiff 
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plaintiflF  diftramed  and  he  made  refcous ;  and  per  Fineux* 
this  plea  of  not  guilty  is  no  confeffion  of  the  tenure  or  nient  de^ 
dire  \  but  if  he  had  pleaded  rieni  arrear^  this  bad  been  a  nient 
dedire  of  the  tenure^  contra  of  the  not  guilty ;  becaufe  ncga- 
tiva  nihil  implicat,  but  contra  of  riens  arrear  ;  for  this  is  a 
negative  which  includes  in  it  an  affirmative.  Br.  Confeffioa, 
pi.  31.  cites  9  H.  7.  3. 
^  4.  Jn  trefpafs  it  was  ajrreed,  that  if  the  defendant y«/7/^  the  . 
•  taking  of  the  goods  by  licence  of  tlic  plaintiff  to  retain  it  as 
fledge  till  loL  debt  be  paid  to  hintj  and  the  plaintiff  demurs  ge^ 
nerally^  by  this  he  confefles  the  debt  of  lo/.  to  the  defendant ; 
xontra  it  feems  if  he  had  faid  proteftando  that  he  did  not  owe 
the  10/.  and  pro  placito  demurred.  Br.  Confeilion,  ph  6i. 
cites  5  H.  7,  I. 

(B)  Th«  Diference  between  Nient  Dedire  and. 
Confeffion.  And  the  Effedl  of  the  Nient 
Dedire* 

I.  TT17HERE  the  tenant  in  any  aftion  alleges  nonage  in  one  g,  p^^^  p,^ 
^  ^    within  age  J  or  vouches  one  9  and  fays  that  be  is  within  age^  36.  cUcs  S. 
or  prays  aid  of  one  within  age^  and  prays  that  the  parol  demur ^  c* 
and  the  demandant  does  not  deny  it^    there  the  parol  fliall  de- 
mur widiout  having  procefs  to  try  it   by  infpeftion.     Br. 
Confcflion,  pi.  a8.  cites  29  Aff.  37. 

a.  Per  June,  there  is  a  great  diverfity  between  confeffion 
and  nient  dedire ;  for  in  praecipe  againjl  two,  if  the  one  ap^ 
fears  and  fays  nothing,  or  makes  default,  and  the  other  tales 
the  entire  tenancy  and  vouches,  or  pleads  in  bar,  there  the  de^ 
mandant  may  anfwer  to  it  without  faying  any  thing  to  the  other ^ 
and  this  nient  dedire  fhall  not  abate  the  writ,  contra  of  his 
confeffion,  if  he  had  confefled  that  the  other  had  nothing. 
Br.  Confeffion,  pL  41.  cites  8  H.  6.  13. 

3.  Nient  dedire  is  not  fojlfong  as  confeffion.    Br.  Confcf-  Aitnddt 

£on,  pi.  37.  upon  an  M^ 

tl>e  defendant  eonfejjed  all  except  401,  of  vfh'ch  he  fie-w^d  acfptHtanct,  and  the  plaintiff  ptafd  judg^ 
ment,  and  faid  nothing  to  the  acquittance,  and  well ;  for  per  tot.  Cur.  if  he  had  confelfcd  the  ac- 
quittance the  writ  had  been  abated  ;  for  it  is  ill  in  parcel,  which  goex  to  all  upon  confeffion,  contra 
diewbere  upon  veidia  qnod  debet 8/. and  to  the  401.  non  debet;  by  which  he  recovered  8/.  and 
by  hit  nient  dedire  was  barr*d  of  the  icfi,  and  amerc'd.  Br.  Coafciliou,  pi.  37.  citea  3  H.  6.  ^^mm 
Ibid.  pL  63.  cites  S.  C 

4.  Debt  of  20/.  the  defendant  pleaded  bar  to  lol.  and  to  the  [  554 

rejl  faid  nothing;  by  which  the  plaintiff  recovered  the  10/.  im- 
mediately, and  damages  and  cofls  remained  till  the  bar  be  trfd ; 
and  fo  note  recovery  upon  nient  dedire.     Br.  Confeffion, 

pi.  20.  cites  22  H.  6. 47. 

Yy4  tCJ 
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(C)    JiJed  hy  it,  ^"ho  ?   Strangers- 


« rn  wrirof  I .VI^  ^ ^  ^  dcdirc  agaittjl  the  one  Jhall  ferve  the  other  infevi^ 
'ififeafaififi       X^  ral o^iorts I   by' award.  ^  Br.  Confcllion,  pi.  ii. 

tt'O,  ihc  one  •  *  •  ^^ 

eveiftd  the  outlawry  m  tke  aMe  h  'writ  of  error,  and  the  plainiiff  "tt^i  warned  and  nfMrtd^  sm 


At 


j Mn.t  %uttn jorce,  akA  the  a*jtnaant  oHnawa  vy  ^tar  oct.  «#.a  ««  «#.wf«w  ^,..  y  ..r^  v  ^'*  *  ^^ 
Mr  //«*  rrf or,  )5*  /:j«'  /A/  outlawry  rervevjed  'witltwt  ivaming  the  flaint'tff  in  the  ajpfe^  hy  reaf-^  tf  *f 
nient  dedire  againjl  thefirji ;  for  it  was  upon  one  and  the  fame  dilleifin ;  ^uod  ncna,  q«iA  mirtffl  . 
Be  CouftiTio&y  pt  II.  cites  7  H.^4.  39. 

% 

[  For  more  of  mitat  Drtlire  in  general,  fee  CQl^PCl  (D.  a)  and  other 

proper  Titles.] 


7^ 


Ji3!gi^t. 


Tbid.  cites 
^^ch.  26 


(A)  What  may  be  done  in  the  Night. 

' «       •  •      .  *        •  •.  . 

I.T>EBT  upon  an  obligation  conditioned  to  ftand  to  an 
^^  awardy  fo  as  it  be  made  before  the  9tli  day  of  OAob^ 
fi  V'lS'  ^'  ^^'  ^^^  '^  ^^^  made  the  8th  day  of  OSober  at  lo'of  the  clock 
^ween  "  ^^  ^^^^  night ;  and  ruled  good  ;  for  dies  naturalis  comprehends 
Samms  &  the  day  and  night.  Cro.'E.  43.  in  cafe  of  Green  v.  Ardene, 
•*•  ^"^  ^^*  icites  it  to  be  fo  adjudged  between  Franklin  and  Davics,  Intra- 
Twcaufrfkc    tur  Mich.  12  $c  13  EDz.  Rot,  1330.  B.  R. 

|:onditM>ii  ^  .  .  .   ' 

was,  ready  to  be  delirered  to  the  parties  rrquiringthe  fsme  \  and  it  was  not  a  lealboakk  tiflie Ife 

require  it  in  ibc  nigUt S.  P.  Cro.  £•  676.  Tiln.  41  Xliz.  Withen  t.  DieW.— Uad.  cite  3^ 

£iix.  Sparrow's  Cafe  ace. 

2.  If  in  a  praecipe  quod  reddat  xheJhtrtfffumnutPd  the  de- 
fendant upon  the  land  in  the  night  time-;  fucb  fumroons  is 
ineerly  void  ;  per  Rhodes.  Le.  57.-^50  in  afbrmedon  is 
lemainder.    Cro.  £.  42.  Green  v.  Ardehe. 

3.  Livery  made  in  the  night  by  virtue  of  a  letter  of  attor- 
ney to  deliver  feifin  was  faid  per  Fleetwood  to  have  been  ad- 
judged good.    Cro.  £.  43.  Mich.  27  &  28  Eiiz.  B.  R.  io 
Cafe  of  Green  v.  Ardcne. 
^  4.  Things   done  in   the  ni^bt,  where  the  ferfonal  atunJMmt 


ff  another  is  not  requi/itet  are  good.     Crp.  E.  676.  Trin.  41 
Eliz.  B.  R.  in  cafe  of  Withers  v.  Drew. 

5.  Ncitheruponacap.  Excom.  nor  for  any  other  caufe, 
unlefs  for  treafon  or  felony,  is  it  lawful  for  any  to  break  at^ 
houfe  in  the  night.  Cro.  E.  741.  Hill.  42  Eliz.  C.  B,  Smith 
V.  Smith. 

(  fox  more  of  jai^t^  fee  DiChrefe  (O)  and  other  proper  Titles.  ] 


(A)  iQigj^t^tualficru*  [  555  ] 


I.     13  -B.  I.  Stat»i,  cgp.  4.  TpNafts,  that  ij  any  fir  anger  pafs  Seijeant 
5.  6  Statute  of  fVhiton,  '^  by  the  wat^h^  hejhallbearrefi'  Hawkins 
^J  until  morning  \  and  if  no  fufpicionbefound^  he  Jh all  go  quit,      hJ[Jb^** 

5.7.  And  if  they  find  Caufe  of  fufpicionj  they  fhall  forthwith  fomc,  that 
deliver  him  to  thefheriff^  and  the  Jherijf  may  receive  him  with^  '^ii  ftatute 
iut  damage,  andjhall  keep  himfafely,  until  he  be  acquitted  in  due  Ic^^l^^t 
manner*  the  common 

S.  8.  And  if  they  will  not  obey  the  arrefi^  they  fhall  levy  hue  l**^*  and 
sind  cry  upon  them,  and  fuch  as  keep  the  town /hall  folltnv  with  *^"^/"- 
hue  and  cry  with  all  the  town,  and  the  towns  near,  and  Jo  hue  and  may  lavjfuify 
cry  fhall  be  made  from  toiun  to  town,  until  they  be  taken  and  de*  '^^^fi  «>/- 
liver ed  to  theflyeriffas  before  is  [aid  \  and  for  the  arrefiments  of  ^^[^^^'^^^ 
fuch  fir  angers,  none  fhall  be  punifhed*  deuunhim 

tillYic  make 
xC  appear,  that  he  Is  a  perfon  of  good  reputation,     a  Hawk.  PI.  C.  77.  cap.  12.  S.  20. — —80.  cap. 

13.  S.  6.  S.  P. -Viw  Trcfpafs,   pi.   26S.  S.  P.  cites  4  H.  7.   i,   2. And  if  a  tvatckman  be 

il/7/r</in'ftaying  nighi-waUcerS;  ic  is  murder.    Cro.  J.  280.  Pafch.  9.  Jac.  B.  R.  in  Mackaley't 
Cafe. 

2.  5  -B.  3.  cap.  14.  5.  1.  Item,  whereas  in  the  fiatute  made 
at  Winchefier,  in  the  time  of  King  Edward,  grandfather  to  the 
JCing  that  now  is,  it  is  contained,  that  if  any  firanger  pafs  by  the 
country  in  the  night-,  of  whom  any  havefufpicion,  heflmllprefently 
he  arrefied  and  delivered  to  the  fheriff,  and  remain  in  ward  till  he 
fie  duly  deliverec(, 

S.  2.  Aiid  becaufe  there  has  been  divers  manflaughters,  felonies^ 
-  and  robberies  done  in  times  pa  ft  by  people  that  be  called  roberdefmeuf 
wafiers,  and  draw-latches. 

5»  3.  It  is  accorded^  that  if  any  man  have  any  evil  fufpicion  of 
ft^ch,  be  it  by  day  of  by  night,  they  fhall  be  incontinently  arrefied 
hy  the  confiables  of  the  towns. 

'  5.  4.  yfnd  if  they  be  arrefied  within  franchifes^,  they  fhall  be 
^flivered  t9  the  bailiffs  of  the  franchife\  and  if  in  guildable,  they 
*'  •  •  fhall 
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Jhall  he  delivered  to  thejheriffs^  and  kept  infrlfin  tiil  the  coming 

down  ofthejujiices  dejigned  to  deliver  thegaoL 

S.  5.  And  in  the  mean  time  tbejheriffs  or  bailijfs  of  the  f ran-- 

ehifes  Jhall  enquire  of  fucb  arrejis^  and  at  the  coming  of  the  jufit^ 

ees     return    their   enquejis  before  them    with  that   which   they 

have  founds  and  the  caufe  of  the  takings  with  the  bodies^  and  the 
'    jujiices  Jhall  proceed  to  the  deliverance  of  fuch  perfota  arrejled^  ac* 

cording  to  the  law. 

S.  6,    And  in  cafe  that  the  Jheriffs  or  bailiffs  of  the  franchifee 

have  not  inquired  of  fuch  arrefis^    they  Jhall  he  amerc*dy  and 

neverthelefs  the  jujiices  Jhall  make  enquiry^  and  further  proceed  to 

the  deliverance^  as  before  isfaid, 
HMrk.Pi.        3'  ^'^  trcfpafs  of  affault,  battery,   and  imprifonment,  the 
C,  131.  cap.  defendant  jujlify*d  as  conjiable^  for  arrejlin^  him  in  afufpicious 
6I.S.4.       houfewitb  a  woman  of  illfame^  to  make  him  fndfurety  of  his 

good  behaviour ;  and  a  good  plea  by  a)I  the  juftices,  and  fo  of 

night-walkers,  and  may  make  his  neighbours  aid  him  to  do  it. 

Per  Cur.  Br*  Trefpafs,  p!.  432,  cites  13  H.  7.  lo. 

4.  Such  as  go  abroad  in  the  night,  and  fleep  in  the  day, 

are  faid  to  be  indiifable  in  the  Jhir'^^s  torn.    2  Hawk.  PI.  C* 

67*  cap.  io«  S.  59. 

[  For  more  of  ilf2tai?t#lBaIler0,  fee  (Sooti  %4aS)idU(»  and  other  proper 

Titles.] 


t  556  3  (A)    m\  Bicit. 


I .  ^^  I L  dicit  is  a  failing  to  put  in  an  anfwer  to  the  plea  of  the 
^^  plaintiff  m  an  aftion  by  the  day  ajfigned\  and  judgment 

fliall  paft  againft  him  that  fails,  becaufe  he  fays  nothing  to  the 

contrary ;  and  this  is  always  peremptory  and  bar  to  the  adion 

forever.  Reg.  Plac.  138,  139.  cap*  4* 
Br.  Confer-  ^*  '^^^  plaintiff  cannot  condemn  the  defendant  by  a  nil  dicit^ 
£00,91.64.  vnlefs  where  the  defendant  appears ^  and  the  plaintiff  declares  i 
5*?  c?li*  ^^'  *^  defendant  is  not  bound  to  anfwer  but  where  the  plain- 
I',; 'Dg^.yjj^  tiff  declares,  which  cannot  be  without  appearance;  for  the 
pi.'36.diet'  anfwer fhall  be  made  to  the  declaration;  Quod  Nota.  Br. 
^•^'        .  Confeffion,  pi.  16.  cites  8H.  6,  7. 

Bn  Confer-  g^  ^ni  where  the  defendant  appears^  and  thereupon  difavows 
SS  8  H.'^  *'^  attorney  or  bailiff  as  in  afftje^  and  fays  thai  be  will  not  af* 
8.S.C.*-!*  pear  to  thea^ion^  tliere  he  cannot  be  condemned  by  nil  diat. 
Br.  Def.«it,  ^od  nota.    Ibid. 

5,  C.  ^^      4»  The  Court  will  not  reverfe  a  judgment  which  is  given  upim 

etnil 


a  nil  dicitj  and  by  the  rulcs^  of  the  Court.  But  by  the  confefit 
of  the  plaintiff  and  defendant,  the  Court  will  grant  a  repleader 
in  the  cafe.    Re^.  Plac.  139.   cap.  4. 

5.  On  a  nil  dicit^Wm^ff  is  to  be  given  Injlanter.    1 1  Mod. 
2.  Pafch.   I  Ann.  B.  K.  Anon. 

•  * 

[  For  more  of  B\\  Dicit^  fee  9meninnnttt  Gnor,  3[ul>0ttiene,  (B.  a) 

and  other  proper  Titles.] 


^ 


(A)  BxX  ^atiuit  in  Cenement:s(* 


i* 


I.  T\  EST  Upon  a  leafe  for  jezTSf  the  defendant  faid^  that  the 

^^  plaintiff  nothing  bad  in  the  land  at  the  time  of  the  demife  j™  J^ff  ^^^ 

&c.  and  tht  piaintijf  Jaidy  that  W,  T,  wazfeifedinfee^  andiw^  cIims/c-T 
Jeoffed  two  in  fee  to  the  ufe  of  the  plaintiff  who  were  feijed  accord^  Sr**^**'* 

ingly^  and  fofcifed  the  plaintiff  made  the  leafe^  t^  de  hoc  ponit  fe  chalc^ciiai 
fuper  patriam  \  quod  vide  the  iflue  where  the  plea  of  the  dc-  s.C. 

fendant  is  in  the  negative.    Br.  liTues  joins,   pi.  89.  cites  2 

H.  7.  4. 

2.  A.  grants  a  leaf e  for  years  to  B.  and  then  by  indenture 
grants  ajecond  leafe  to  begin  prefently  during  the  jirfl  leaf e*  A. 
brings  waft  againft  fecond  leifee,  and  counted  of  a  leafe  made 

for  year  5^  without  fpeaking  of  the  indenture.  The  Court  thought 
it  would  be  dangerous  to  plead  no  waft.  Then  it  was  demand- 
ed, if  defendant  plead  that  the  plaintiff  had  nothing  tempore 
dimiflionis,  whereof  he  had  counted,  if  the  plaintiff  might 
ellop  the  defendant  by  the  indenture,  tho'  he  had  not  counted 
upon  it,  and  if  fuch  replication  be  not  a  departure ;  aqd  Pe- 
riam  J.  and  Leonard  Cuftos  Brevium,  thought  not;  for  it  is  [  ^^7  1 
not  contrary  to  the  declaration,  but  does  rather  enforce  it. 
Le.  156.  pi.  220.  Mich.  31  Eliz.  in  C.  B.  Anon. 

3.  Error  of  a  judgment  in  the  Common  Bench,  where  G.  $.  c.  yeir. 
brought  an  aft  ion  of  debt  for  rent  refervedupon  a  leafe  for  years  217.  adjadg- 
made  by  himfelf  I  the  defendant  pleaded,  that  the  plaintiff  nihil  *?'*?**}*>> 
habuit  in  tenementis  prsedift.  tempore  dimiffionis  pradift.  wwnotby'^ 
Tilt  plaintiff  faysy  quod  habuit  in  tenementis  praediA.      And  indenture 
thereupon  being  at  iffue,   and  Tound  for  the  plaintiff,  and  — s*c^k^^ 
judgment  for  him,  it  was  now  affigned  for  error,  that  this  re-  (^fleai  of  "^ 
plication  was  not  good;  for  ht  ought  to  have  fhewn  to  the  its  being  an 
Court,  what  eft  ate  be  had  tempore  dimiffionis,  fo  as  the  Court  J^**™.**? 
might  adjudge,  that  he  had  good  autliority  to  demife  ;    and  t^ere  rmft* 
the  replying  generally,    quod  habuit  fie •  is  not  good,  nor  is  edasanac-j 

any  iiiiiei  and  therefore  ^e  judgment  erroneous ;  and  all  the  tionofcoTe. 

r»*x«ri.   "W  by  the 
Court  leflecforooc 
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piaUzng  a  Court  held,  that  the  replication  was  not  good,  and  that  di« 
forth^hatihc  defendant  raight  well  have  demurred  for  that  caufe.  But  the 
licfendanr  defendant  having  joined  ijfue^  and  the  verditJ  finding  for  the 
theleflbrni-  plain  tiiF,  //  is  hjow  an  ijfue\  and  the  verdiH  has  made  the  repUca* 
^^\x^^Uo  *^^^  S^°^  '  ^^^  *^  Court  is  now  afccrtaincd  that  the  plaintiff 
make  a  ie«fc  had  good  authority  and  eftate  to  demife ;  wherefore  the  judg- 
^ccordiiig  to  tpent  was  affirmed*  Cro.  J.  312.  Mich^  10  Jac.  B.  R.  GjU 
'^'''k- wk';  v^  Glafs.  '         '^ 

to  which  the 

4}cfendant  *       . 

pleaded,  qaod  habnlt  Qcde  ;  and  the  >ury  Connd  quod  habait  Qode^  and  wbat  eflate  b«  bad  tlatR't^ 

and  (6  judgrment  for  the  plaintiff*,    and  errcr  aligned  that  no  good  iflbc  was  joined  the  plea  om^ 

bad,  and  I'o  ihe  ifTue  bad  too;    bot  the  whole  Court  held  it  -made  good  by  the  ircrdtdy   aai  mmxmeA 

the  judgo-.ent. — ^Jenk.   340.  pi.  97,  S.  C.  according  to  Croke.and  YdveitDn^  aod  iajs,  ibat  ibe 

^efeudaDt  might  h^re  demurred. 

s.  c.cired  4.  In  an  aAion  o{  covenant  upon  an  indenture  made  by  the 
by  Vcntris  ^jfe  defendant,  wbilft  fhe  was  lole,  to  the  wife  of  tl»c  plain* 
60 1— !SI'  ^^^>  whereby  Ihe,  reciting  that  (he  was  feifed  in  fee  of  certain 
\ndebtfw  lands,  in  confideration  of  a  marriage  to  be  had  between  the 
rent  reierfcd  plaintiff  and  her  fon,  did  grant  to  the  plaintiff  a  rent  charge 
Jv^w*/!/"* •  ««^  of  tliofe  lands  to  have  after  the  death  of  her  fon,  and  cor 
the  defend-'  Tenanted  to  pay  it  &c.  The  defendant  pleaded  that  fhe  had 
an'  pleaded  nothing  in  the  land  at  the  time  of  the  grant,  but  that  a  flraog- 
fcc'wmporc  ^^  ^^^  leifed  of  it.  And  upon  demurrer  it  was  adjudged  for 
8cQ.  The  the  plaintiff,  both  becaufe  |the  defendant  is  ejiopped  hy  the  deed^ 
flainiijfdi'  ^72^^  that  the  Covenant  extends  to  it  and  is  an  annuity  ^  abfque  ar« 
1^7/ '^f^'  gumento  ad  motionem  Mri.  Preftwood.  A^r  79.  Trin,  23 
jnd'^ment      Car    Newtort  &  Ux.  V.  Wcekes  &  Ux. 

upon  thenrft 

argument  was  given  for  the  plaintifT,  per  tot.  Car.  for  this  It  no  plea  againft  iIm  cAcfycl  bj  iate- 

j^re.    3  Lev.  146.  Mich.  35.  Car.  2.  in  C.  B.  Heath  ▼•  Vermadeiu 

t 

5.  Jffumpjiu  ^nd  declared  that  in  confideration  that  the 
plaintiff'  and  his  wife  at  tlie  defendant's  requeft  would  ctnvtj 
.  to  C.  cofin  and  heir  of  M.  their  ejiate  in  certain  lands  in  a. 
which  were  the  /aid  M^s  l^y  {vLch  ways  as  the  (aid  C.  ihouid 
appoint,  he  promifed  to  pay  to  them  50I.  jlnd  u^bereas  the 
plaintiffs  at  the  defendant's  requeft  had  promifed  t9  coxveyib^ 
laid  tenements  to  the  faid  C.  by  fuch  ways  as  he  fbould  ap- 
point, he  promifed  to  pay  to  them  annther  50I..  and  faid  that  they 
have  been  always  ready  to  convey ;  but  C.  never  requeflcd. 
The  defendant  pleaded,  that  at  the  time  the  plaintiffs,  nor  any 
of  them,  had  any  ed^te  in  the  lands  ;  the  plaintiffs  demurred; 
and  thereupon  the  plaintiffs  pnterpd  ;^  nolle  profpqui  upon  the 
fecond  promife,  and  had  judgment  upop  the  fir  ft ;  ppon  which 
error  was  brought  and  ailigned,  that  here  was  no  confideration, 
the  plaintiffs  not  having  any  eftate  ^s  is  confeflcd  by  the  de- 
murrer ;  but  by  all  the  Court,  it  is  good  ;  for  the  bargain  vas 
for  fuch  eflate  as  they  had^  and  they  mi^t  have  a  right  extiw 
gmJJjable  by  releafe^  tho'  they  had  not  any  eftate  ;  and  they  af- 
firmed the  judgment.  2  Lev.  33.  Hill-  23  &  24  Car,  2. 
"VVoolnough  and  Ux  v.  Virdon.    ' 

6.    /• 
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6.  In  covenant  up§n  a  deed  poll^  the  count  was  of  a  leafe  ren^ 
dringrent  and  covenant  to  pay  it^  snd  a£igned  the  breach  in 

.  non-payment,  the  defendant  protejiando^  that  he  did  not  enter  [  558  ] 
xior  occupy  as  the  plaintiiFfuppofed^  pn  flacito  dicity  that  the 
plaintiiFnil  habuitin  tenementis  ;  the  plaintiff  rf^/iV//,  that  he 
bonum  habu'tt  tltulum  unde  potuit  dimittere ;  the  defendant  de-    v 
murred  generally,  and  the  Court  on  the  firfl  argument  held  ' 
the  replication  ill,  notjhewing  what  title  he  hady  according  to  pro  ' 

cafeofCro.  J.  312.  ffupraj  and  this  notwitbftanding  that  it 
was  not  by  indenture,  and  tho'  it  was  objefted  that  that  cafe 
vras  in  debt  for  the  rent,  but  this  cafe  is  z, covenant  ^olateral  to 
the  refervatton  of  the  renty  whereas  in  Gill  and  GIaf3's  cafe  if 
there  was  no  leafe,  there  could  be  no  refervation,  but  that  col- 
lateral covenant  to  pay  may  be  where  no  leafe  is;  but  p^r  Cur, 
it  is  all  one ;  for  if  there  be  not  any  rent,  there  cannot  be  any 
covenant  for  payment  of  the  rent,  but  one  depends  upon  the  other, 
and  fo  it  was  remembered  to  have  been  adjudged,  Mich«  13 
Car.  2.  B.  R,  in  the  cafe  of  ♦  Caponhurft  v.  Caponhurft ;  •  i  Ler.45* 
whereupon  the  plaintiff  perceiving  the  opinion  of  the  Court 
to  be  againft  him,  prayed  leave  to  difcontinue  in  order  to  bring 
a  new  a£tion,  and  it  was  granted.  3  Lev.  193.  Mich.  36  Car. 
2.  Aylct  V.  William.  • 

7.  In  covenant  the  plaintiff  declared  of  an  agreement  for  a 
leafe  for  90  years  of  a  mefuage  &c.  under  a  certain  rent,  and 
fuch  ufual  covenants  as  in  all  demifes  granted  by  tlie  truftees 
of  the  Earl  of  Rochefter  were  ufed ;  omnium  quorum  confidera^ 
tione  the  defendant  agreed  to  pay  the  plaintiff  180I.  at  Michaelmas 
following,  and  tho'  the  plaintiff  had  performed  all  of  his  part 
the  defendant  had  not  paid  the  money  &c.  The  defendant 
pleaded  that  the  plaintiff  had  nothing  in  the  premilles  at  the 
time;  plaintiff  demurred,  and  judgment  was  given  by  the 
whole  Court  for  the  plaintiff;  for  tho*  it  may  be  plcaacd  in 
aftion  of  debt  for  rent^  yet  it  cannot  be  pleaded  in  covenant  for 
afum  in  grofs  \  befides  the  agreement  does  not  neceffarily  im- 
port that  the  leafe  fhould  be  made  by  the  plaintiff;  it  may  be 
tinderftood  to  be  agreed  that  he  ihould  procure  a  leafe  for  the 
defendant.  2  Vent.  99.  Mich.  i.  W.  &  M.  in  C.  B.  Clarke 
V.  Peppin. 

[  FoiMnore  of  i^il  Il^abaft  in  ^enemmti0,  fee  ^rial,  JFitse,  and  other 

proper  Titles.] 


(A)    jQotiilitp, 


1.  TN  the  Saxon  times  the  earls  of  counties  being  officiary  were 

^  ele£led  by  the  freeholders  in  their  folkmotes,  and  were  re- 

moveable  for  male-adminiflration.    2  Salk.  509.  in  Marg. 

dte$ 
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cites  L.  L.  Edw.  c.  35.  L.  L.  Edgari  c.  5.  L«  L.  Cinixti 
c.  17.  and  Saxon  Chron.  Sub.  Anno.   105$. 

2.  Before  the  time  of  i  ith  £dw.  3.  there  were  iui  tw9  if- 

tles  of  nobility^  viz.  earls   and  baiQns;  barons  were  wlgimaify 

created  bytenure^  afterwards  by  writ^  xmdlaji  of  all  by  pmtnA^ 

viz.  about  the  11  K.  2.  As  to  earls^  they  were  firft  creaied  by 

letters  patents ;  and  an  earldom  conjifted  in  office  for  the  defence 

%*-&r^  of  the  kingdom/  See  Braft.  lib.  i  c.8.  t  Comites  hadtiidr 

XzL  names  not  from  counties  but  a  comitando  Regem.  9  Rep.  49. 

it  may  be  intaiUd  as  any  offite  may  within  Weftm    2. — Ana 

earldoms  coniift  of  rent  and  pofleffions>  which  were  ancientlr 

great.     See  Mag.  Chart,  the  relief  is  .  icxdI.  per  Holt  Ch.  J. 

2  Salk.  509.  Trin.  6  W.  &  M.  B.  R.  King  and  Q?ecn  t. 

KnoUys. 

•  s.  P.  But       ^    jjf  fj^g  fipig  of  making  Magna  Charia  9  H.  3.  there  tiwf  w 

di'v^^w  ^''^'»  marquefs^  or  vifcount  in  England ;  for  if  there  had  been 

thefirft  0ar-  tliey  had  (no  doubt)  been  named  in  this  charter  ;  the  frjldak 

{    559  ]  that  was  created  fince  the  congueft,  was  Edward  the  *  Black 

quifs  in  1 1     Princey  in  1 1  £.  3.  Robert  de  Vere  Earl  of  Oxford,  was  in  the 

^'  *'   ^  ot  ^  y^'^^  S^"^'  ^'  ^^^*^^^  marquefs  of  Dublin  in  Ireland,  and  was 

tllcfe"aigni°   thefirjt  marquefs  that  any  of  our  Kings  created  ;  the  firfl  vif 

ties  area-     count  that  I  find  of  record,  and  that  fate  in  Parliament  by  that 

boveaBcirl   ,janae,  was  John  Beaumont^  who  in  the  18  year  of  H.  6.  was 

but  o^y^fn    created  Vifcount  Beaumont.    2  Inft.  5. 

precedency ; 

and  in  oid  rime  none  were  earls  but  only  thoie  that  were  of  the  blood  roya),  and  thevefecc  axv  n&l 
cvnfanpuinei  regii\  and  at  their  creation  the  Kine  ghres  then  a  robe  and  a  cap,  wkick  f  gr.^cs  rws- 
fcl,  ard  a  coronet  which  fiffoi6es  the  greatnefs  of  the  blood  and  honour,  and  alfo  fwrrd,  ex  fie  & 
vtromqoe  lempus  [paratvs/)  as  well  ready  for  peace  at  war;  per  Coke  Ch.  J.  %  BrovaL  jj^ 
Pafch.  8  Jac  C.  B,  in  the  tarl  of  Rutland*«  Cafe. 

4.  Per  Coke  Ch.  J.  the  dignities  before  the  conquefi  were  mf 
patrimonial  to  defcend^  which  Doddendge  the  King's  ferjeant 
affirmed,  and  he  faid  he  had  feen  charters  before  the  concuefi 
with  the  additions  of  dukes  and  earls*  Noy.  147.  incaieof 
Andrewcs  v.  Webb. 

5.  If  the  King  give  land  to  one  and  his  heirs  tenend!*  de  rep 
perfurvitium  baroni^y  he  it  no  lord  of  Parliament  until  he  k 
called  by  writ  to  the  Parliament,  Thefe  which  are  earls  ead 
barons  have  offices  and  duties  annexed  to  their  dignides  of  great 
truft  and  confidence,  for  two  purpoies,  i.  Adcenfulendxti 
tempore  pacis.  2.  Ad  defendendum  regem  &  patrlam  temjpore 
belh  ;  and  prudent  antiquity  hath  ^iven  unto  them  two  enfigns^ 
to  refcmble  and  to  put  them  in  mind  of  their  duties ;  for  fiift 
they  have  an  honourable  and  long  robe  of  fcarlety  rdemUing 
council,  in  refpeft  whereof  they  are  accounted  in  bw,  De 
magno  concilio  Regis.  2.  They  zrt  girt  with  a  Jivord^  ttttt 
they  Ihould  ever  be  ready  to  defend  their  King  and  country ; 
and  it  is  to  be  obferved,  that  in  ancient  records  the  barony  (un« 
der  one  word)  included  all  the  nobility  of  England,  becadc  re- 
gularly all  noblemen  were  barons,  tLo'  they  had  a  higher  dq^. 

nityj 
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mty  s  and  therefore  of  the  charter  of  King  E.  i.  the  conclu- 
iion  is,  teftibus  archiepifcopisy  epifcopis^  baronibus^  &c.  fo 
placed,  in  reljpe£t  that  barons  included  the  whole  nobility ; 
and  the  great  council  of  the  nobility,  when  there  were  befides 
carls  and  barons,  dukes  and  marquefles,  were  all  comprehen- 
ded under  the  name  de  la  council  de  baronage.  2  Inft,  5. 6. 

6.  A.  Hit' grandfather  was  called  to  Parliament  bj  writ  3  H. 
8«  jI.  died  and  then  B,  his  Jon  was  fammoned  to  Parliament 
ieveral  times  by  writ,  and  after  was  difabled  by  AH  ofParlia* 
ment  to  claim  any  dignity  fstcm  hj  defcent,  remainder,  or  other- 
wife  ;  B.  died  leaving  C.  his  ion ;  C  was  afterwards  called  to 
Parliament  by  ^ueen  Elizabeth  by  writj  and  fat  asyoungeji  lord 
and  diedf  leaving  D«  his  fon  ;  upon  a  petition  by  D.  to  be  re- 
flored  to  the  feat  of  A.  his  great  grandfather ;  it  was  refolved 
bv  the  juftices,  upon  a  reference  to  them  by  the  committees, 
.lit.  That  this.bemg  0n/f  a  perfonal  and  temporary  difability^ 
and  not  an  abfolute  andf^petual  one,  it  being  without  any  at- 
tainder, he  may  claim  as  heir  to  fuch  difabled  anceftor,  or  to 
any  anceftors  paramount  him.  2d.  That  the  acceptance  of  4 
new  creation  by  C*  cannot  hurt  D,  becaufe  CX  was  difabled  at  the 
time,  and  in  truth  was  no  lord,  but  an  efquire  only,  fo  that 
..  the  old  and  new  dignity  defcending  together^  the  old  Jiall  bepire^ 
/erred.  Thefe  refolutions  were  approved  by  the  lords  in  Par- 
liament, and  confirmed  by  the  Q^een,  ano  thereupon  D.  was 
accordingly  conduced  to  bis  iaid  feat*  1 1  Rep.  i.  Anno'.  39. 
£liz.  Lora  Delaware's  Cafe. 

[For  more  of  S^iMxttf  fee  Wtttt  azid  other  proper  Titles.] 


J0onf0nf0»  [  j^6o  I 


(A)  The  EfFeft  thereof- 

|.  T  Andmf  wife  now  have  heirs  and  ajjigns  by  thefe prejents  by  And  in  af. 
*  the  Will  aforefaid  do  own  full  power,  good  right  and  lawful  l^^^^l 
authority  to  fell  &c.    This  is  a  good  covenant  to  charge  the  lofenribie 
defendant;  the  words  (heirs  and  affigns)  zxtfurplufage  and  fp  word* wcr© 
toid,  and  for  the  words  (do  own)  a  man  may  be  owner  of  a  ^j^^'J.'i '"** 

Ewer  as  well  as  owner  of  land,  adjudged.    Roll.  Rep.  84.  cro.  j^'s?. 
ich.  12.  Jac.  B.  R.  Goodman  v.  Knight.  s.  c.  3  Huu: 

a.  If  the  rent  be  behind  it  Ihall  be  lawful  for  him  to  rejirain  Jf^'g  .^/"^ 
emd  not  being  fuffident  the  ground  to  re-enter  into  the  f aid  demifes^  S^  C. 
and  the  fame  to  have  agam  in  his  former  eftate ;  'tis  no  good 
condition.    RoIL  R.  ^67.  Pafch.  14  Jac  B.  R.  Moody  v. 
"Garnoa^ 

J..  Where 


3.  Where  a  matter  fct  forth  U  grammatically  rigbt  hut  abJurM 
in  the  fenfe,  and  unintelligible,  we  cannot  rejed  feme  ivords 
to  make  fenfe  of  the  reft,  but  muft  take  them  as  they  are ;  for 
there  is  nothing  fo  abfurd  and  nonfenfical,  but  what  by  rcjcd- 
ing  and  omitting  may  be  made  fenfe;  but  where  a  matter  it 
.  nonfcnfc  by  being  contradictory  and  repugnant  to  fomewhat 
precedent,  there  the  precedent  matter  which  is  fenfe  fbali  not 
be  defeated  by  the  repugnancy  which  follows,  but  that  whic& 
is  contradiftory  fhall  be  rejeiied\  as  in  ejedment  where  the 
&  P.  *^^*  declaration  is  of  a  demife  the  2d  of  January,  and  that  the  de- 
fendant poftea,  fcilicet  the  ift  of  January,  ejefted  him ;  here 
the  fcilicet  may  be  rejeftcd  as  being  cxprcffly  contrary  to  the 
poftea,  and  the  precedent  matter;  per  HoltCh.  J.  i  Salk.  324* 

Trin,  2  Ann«    B.  R.  Wyat  v.  Aland. But  per  Powel  Jf. 

words  unnecejfary  might  in  conftru&ion  be  omitted  or  rejeAed, 
tho'  they  are  not  repugnant  or  contradiftory,  but  in  caeieris 
omnibus  agreed  with  the  Ch.  J.     Ibid* 

[For  more  of  X^onrmCt,  fee  !^Iunt)cr0,  ^ifla&r  of  GSottffy  CIiKgtttfBg, 

and  other  proper  Titles.] 


jQonfitit 


(A)  In  what  Adiions  it  may  be  [and  in  what 

Cafes;] 

S  ?  Br.       [^'  A  ^^"  ^^  nonfuited  in  a  varit  offalfejudgmini.  26  H.6b 

Error,  p'l.  "^^    18.  b,] 

1 1,  cites  10 

H.  6.  18. Br.  Konfnit,  pL  3.  ciie*  S.  C. D.  26s.  b.  pL  3*.— 319.  pL  14.- 

Judgmcnt  (G). 


Lat.  no.         [2.  A  man  may  be  nonfuited  in  writ  of  error  \  contra  f  rf 

Col 


'"t^h.^.  H.  6.  18.  b.] 


f  It 


iboald  btr  20  H.  6.«           Br,  Brrftf,  pi.  6.  S.  P.  cites  9  H.  6.  13.  but  Brook  makes  t  qv 
of'    for  it  19  only  a  ^rit  to  remove  the  record  and  to  txamine  the  matter      But  in  Ictre 
audicndum  errore^  be  may   be  Dnnfuitedy  and  then  it  fetms  the  matter  is  at  an  cod.  S.  P.  Ifcit 

pi  XI.  ci-es  20  H.  6.  18.  but  that  in  a  wrrt  ot'  error  be  cannot  be  nonfuited,  becaolc  be  Im  aa 
day  in  Court  \  qi'od  Aon  negator,  but  it  is  not  exprefsly  ruled.  Br.  Nonfoiti  pi.  3.  cite*  5.  C-  wA 
fass  not  a,  iha^  '^   w"  i"*  •  manner  agreed  for  law,  and  fcr  that  rcafon. Br.  Nonlutfy  pt  *• 

cites  Q   H»   O.  13'  .    .^x 

,        .     ifrit  of  ermr  ym  brought  and  Jciit  fmaa\  ad  mvMmihm  rrrtmt^  aed  f the  pbitfifj 

[    5^*      J   was   nnnfuif-d,  and  aftev  hrr,u»ht   on^ker  nurit  rf  eTr*>r  amd Jcirf facUt  diwA  h»d /a^""^ 

dtai  of  execution  ;    and   lo  fee,  and  quxrc  if  the  nonfuit  be  inten.Ud  to  be  w^em  tke  ^tit  rf  m^^  9 

ypoa  i^iji.rcfaciau    Br*  Konfuit,  pL  i^.  Qic«  9  H.  5.  13.- —  Bx.  honluiti   j»l.  ^6.  ca«  S.  C 
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6h)  had  rnperfedeis  Qpon  thfi  ftcM^  writ  of  error,  hecanie  lie  ha^  no  fuperfedeas  on  the  firft. 
r.  ErroTi  pi.  92.  cites  15  £.  4.  18  S.  t*.     That  a  man  was  nonrojted  in  a  writ  of  error. Br* 

llonfuit,  pL  30.  cites  15  E.  4.  18.  S.P.  and  16  H.  6.  7. Br.  Nonsuit,   pi.  63.  cites  6  H.  7. 

16.  S.  P.  but  theit  Is  no  mention  of  Sch:e  ficiis. 

[j.  Ifthtpledhtreturnedout  of  ancient  demefne^  becanfe  the  ♦QE«rctli« 
tenant  trteinas  to  hold  at  common  law,  and  the  demandant  in  ^^Lm 
the  original  doe^/not  come  there  at  the  day,  the  tenant  fhall  fuch  Paseas 
go  quit  of  ttrfs  wrft,  and  it  (hall  be  a  nonfoit  in  the  Lord's  77. 
Coun>  tho*  the  original  nefait  cyeins,  *  27  E.  3,  77] 
^     £4,  If  at  the  day  of  the  return  of  an  cffife  no  fledges  are  r^« 
turned  for  the  plaintiffs  yet  he  may  be  nonfuited;  for  he  has 
day  in  Courts  and  the  writ  is  ferved  by  a  manner*    21  C.  3. 
54.  b  21  Aff.  pi.  iij     . 

.  ylti  account  the  defendant  v^as  outlawed^  tipon  which  the 
de^ndant  fued  charter  of  pardon  and  fcire  facias  againfl  the 
plaintiffs  ?LtiA'\\\^ Jheriff returned nihily  Md Jicut  alias  iffud^  And 
he  returned  the  like 9  by  which.it  wils  awarded  that  the  plaintiff 
Ihould  be  nonfiiited.    Br.  Nonfuit,  ^1.  4.  cites  45  E.  3.  16. 

.  6.  If  a  man  be  taken  upon  capias  utlagatu'm^  and  they  are  at 
iffite  upon  nttftake  of  the  vill,  the  partv  ftiall  not  be  fuffcred  to 
DC  nonfuited,  for  the  interefl  rf  the  King ;  pTcr  Brown  Pr6tho* 
footam     Br.  Nonfuit,  pi.  23  cites  21  H.  6,  '21. 

7.\If  the  plaintiff  after  that  the  defendant  ii  awarded  fo^c^  J?»r  ifamtm 
i'oun't  in  writ  of  accoWty  and  is  at  iffue  btfore  auditors ^   who  Jj^^^l^*^ 
certify  it  to  the.juftices  in  C.  B.  he  cannot  be  nonfuited;  but  who  ismr 
if  he  makes  default  after  he  fhall  be  barr'd  and  the  defendant  >>•;'/'«',  «- 
difcharged  of  the  account.  Br.  Nonfuit,  pi.  25.  cites  21  H.  6v  ^^^^n 

a6.  per  BrOWB>  S^r,  and 

Upon  thit  re« 
tonied,  if  the  defendant  appears  and  the  plaintiff  makes  default,  ke  ihall  be  nonfoked.  ^x^  Moa** 
ilut^  pi.  41.  cites  X  H.  7.  i.|wrTown(end. 

•  8^  If  replevin  be  fuifd  iy  writ  and  removed  iV  pone  or  recordarey 
£or]  ^thc  replevin  be  byplainty  in  both  cafes  it  is  faidto  the 
plaintiff,  that  he  be  here  f\ich  a  day  &c.  in  which  cakifhe 
Joes  not  come  he  (hall  be  nonfuited ;  per  Newtoiv.  Br.  Nonfuit, 
pi.  28.  cites  21  H.  X>\  jtx. 

9.  A  iiian  was  outlawed  by  nqme  of  J.  G*  hujbandmany  who  Sut  if  tli« 
tame  and  faid,  thit  the  day  of  the  wtit  purchafed  he  was  hoji*  defendant 
ier  and  not  hujbandman^  and  fcire  facias  was  awarded  againft  ^^Vf^^ 
the  party,  who  came  and  maintained  that  he  was  a  hufband-  andhas/aw 
man,  and  fo  to  iflue.    And  per  Cur.  the  plaintiff  cannot  be  /ic/ai againft 
tionfuited  here ;  for  the  original  was  detc^ined  before ;  for  in  [[jj/*^'?\^ 
this  cafe  the  plaintiff  docs  riot  declare,  and  if  the  iffucbe  found  pi^*„"ir 
for  him  nothing  fliall  be  done  but  award  the  defendant  to  the  ought  \o  de- 
flect, and  if  it  be  found  againft  him,  it  (hall  be  awarded  that  ^^J^^^^ 
he  fhall  take  nothing  by  his  writ.    Br.  Nonfuit,  pi.  29.  cites  h^^thith^^ 

21  H.  6.  50.  ier^the%rig^ 

nttlisTrtffVtdf 
and  there  if  they  arc  tl  iffijcihe  plasntifT  Ihall  recover  or  be  barr'd,  as  the  cafe  is  5  and  the  reafoti 
i»hy  he  fhall  recover  upon  fcire  facias  upon  chancrs  upon  the  ifiue  found  for  him  is,  becanfe  by  the 
ftatttte  of  5  £.  ^.  It,  iie  ulrads  upon  the  ohgiaat  by  the  &atucc>  therefore  he  ihall  recover {  (Wf/ni 
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in  the  fither  cmfe  tv^ici  h  at  ewmon  law.  Br.  Ibid.— Br.  P.eremptorVy  fl.  29.  cites  X.  t^  '  Mai 
perWidflati  Prothonoiary  in  fuch  Ike  cafe  as  above,  Z£  H.  6.  7.  upon  fcire,  facias  agaioft  the 
plaintifF  in  cafe  as  above,  and' upon  fcire  facias  upon  charter  of  pardon  after  ovclawry  if  a  mUie 
returntd  the  plaintiff  ihall  be  deaiaaded|  an^  if  he  does  aoC  appear  he  (hall  be  nanfaised.  Bb 
KonTuiCy  pi.  29. 

Where  a  10.  It  was  agreed,  that  in  decles  tontum  the  piaihtiff*may  be 

^utcgtvei  nonfuitcd,  and  then  the  King  (hall  not  havaadrantage  of  this 
maintenance  fuit  but  by  indiftmcnt  or  othcrwifc;  and  therefore  it  feems 
decies  tan-  that  he  who  fues^  tarn  pro  Domino  Rege  quam  &c«  may  be  noo- 
^hkh^were  ^"^^^^-    2^*  Nonfnit,  pi.  35.  cites  37  M.  6.  4.  and  book  of 

not  at  com-     tntTlCS. 
moQ  law  be- 
fore, it  ferms  that  the  party  may  be  noniniccd  and  hare  a  new  iftioo}  and  ttireiie  Is  aa  liea  «f 
aftion,    Br.  TnTcrfe  de  oMce,  pi.  16. 

£  562  ]  IX-  But  not  in  ^prohibition  if  there  be  no  other  proceis; 
perDoderidge  and  Jones  J.  Lat.  115.  Pafch.  a  Car.  B.  R.  in 
Watkin's  Cafe.— PaUn.  422.  Dire  V.  Brown,  but  S.  C.  and 
S.  R.  of  Watkins. 

12.  On  a  certiorari  of  replevin  in  C.  nonfuit  was  excepted 
againft  here  after  a  fuggeftion  made ;  but  per  Cur.  k  may  be 
here  as  well  on  certiorari  as  on  recordare  &c.  and  if  the  party 
be  grieved  by  the  writ  of  enquiry,  he  may  have  a  fecond  deli- 
verance ;  and  the  nonfuit  ftood.  3  Keb.  563.  Mich.  27  Car. 
a.  B.  R.  Harvej  v.  Harris. 

13.  Plaintiff^  is  demandable  on  the  return  of  the  ttfi/^mm; 
and  may  be  nonfuited  for  not  appearing.  2  Salk.  583.  Mich. 
12  W,,3.  B.  R.  Moor  v.  Watts. 

14.  \n  ijeiiment  agatnji  Jeviraly  iffomeconfefs  leafe&c  and 
others  do  not,  the  plaintiff  may  go  on  as  to  the  former  and  be 
nonfuit  as  to  the  later.  2  Salk.  456.  See  Pafch,  4  Ann.  B.  R. 
Greeves  v.  Rolls. 

(B)  What  Perfom  may  be  nonfuited,  what  Pcr- 
fons  in  refpedt  [of  being  Adtor  &c.] 

[  I.   TV^  O  perfon  may  be  nonfuited,  unlefs  be  bos  aUtonfUod- 
•^  ^    ing  in  the  Court  where  &c.   22  E.  4.  ic] 
[2.  But  he  who  does  not  bring  the  a£tion,  but  ap^npkmi^ 
ing  becomes  aHor  againji  the  other  cannot  be  nonfuited.     22  £• 

4.  lO.J 

♦  s.  P.  Br.       [j.  As  the  avowant  cannot  be  nonfuited.  ♦  22  E.  4.  10.] 
frcncs  s!        [4-  G^rnijhee  cannot  be  nonfuited  yet  he  is  ador.     +  22  E. 
c. — +s.  4.  \o*'] 

p.  Br.  Non-  [5.  A  man  outlawed  has  charter  ofpardon^  and  (mks  fcire  fa^- 
dt?s  s!"a'  ^'^^  againft  the  party,  he  isjidtor,  yet  he  cannot  be  nonfuited. 
— js.P.   X  22  E.4.  10.] 

Br.  NonCuit,  pi.  ^o.  cites  S.  C. 

[6.  H 
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[or.  If  ^  Ttizn^iraverfes  an  office  he  cannot  fee  nonfuited,   yet  Br.  Nonfnit, 
lie  IS  ^or  hyxK  has  not  original  pending  againft  the  King^    2X  E.  ^^]^'  "^^^^"^ 
'  4*  1(5.  But  fee  3.4.  Ma.  Dy^  141,  4.7*]  Hmrty  and 

'■  *  Fairfax^  for 

^when  a  perfeft^TcrdiA  is  gitcn,  to  which  he  hast»kentrateri«,  he  cannot  be  nonfuited. 

> 

[7.  Anonfuit  r^^^r^ff^  in  this  sofi^  tut  if  is  tlicrc  a  quaere,  Pttithnto 
Vhcthtx  receivable.     1 1  H.  4.  57.,  b.  Quaere.]  '^^ king/or 

[8.  But  in  a  pitition  »/  right  againft  the  King  the  plaintifF  j'-'^'— ^^T* 
may  be nonfuitcd.     11  H.  4.  52.  b*  adjudged.]  tudh  the 

inqueji  mj^cn 
the  attainder  of  tie  Jard of  NortXitmherfanJ-,  and  alfo  it  tias  enafftd  hy  farUamenty  that  he jJAud feifeit 
mil  hiilamis^  in  tefe  and  f^ffejftony  aud  the  fiaffttij^  had  ammjfnn  to  inquire  of  >4.»  rights  ^wii,  found  for 
A«ryand  upon- this  the  inqaefly  which  found  for  the  King,  wis  rraverlro  <n  Chancery,  and  i he 
polptsun  the  hift  inqucft  foand  for  hinii  and  when  the  inquelt  upon  the  trav^rfe  \ya5>  ready  to  give 
verdi^y  tfie  plaintiff  was  nonfuited^  b/  which  the  nonfuit  was  admitted,  and  the  inquelt  was  dif- 
cbarged;  quod  noU;  and  bv  the  opinion  there >  he  may  have  another  traverse.      Br.   Nonfuir,  pi. 

,  T2.  cites  II  H.-4.  52. ».  P,  Br.  Petition,  pi.  I4.'citc*  4  H.  6.  ii. S.  p,  Br.  Travcrfe 

d'Offipe,  pi.  16..  Qtes  4  H.  6.  xi, 

ft 

[9.  In  audita^querela  to  avoid  ajiatute  the  plaintiff  may  be 
nonfuited;  for  he  is  plaintifF  in  this  aSibn.  '  47  E.  3.  5.  b.] 

[16.  If  upon  two  nihils  returned  \\\  fcirc  facias  upm  chartir 
^pardon  plaintifF  ^oes  not  appear,  he  fhall  be  nonluited  ;  for 
file  ftatute  is  that  if  he  had  appeared,  that  he  ought  to  count 
againft  the  defendant.    45  £.  a.  16.  J 

(B,  a)  For  what.  [  563  ] 


I.TN^r<fc;/>r  quod  rcddat  the  demandant  appeared  by  attorney ^ 

.     and  becaufe  the  warrant  of  attorney  and  the  writ  did  not 

mgree^  a  nonfuit  was  awarded.     Br.  Nonfuit,  pi.  5.  cites  45  E. 

2.'  A  man  brought  debt  in  bankj  and  pending  it  arrefled  the 
,  defendant  upon  plaint  in  London^  and  corpus  cum  caufa  was 
awarded  and  returned^  by  which  the  plaintfff  was  demanded  and 
did  not  comiy  wherefore  nonfuit  was  awarded  and  the  defendant 
to  go  at  large,  and  was  not  remanded.  Br.  Nonfuit,  pi.  13. 
cites  12  H.  4.  21. 

3.  \i  i\iO '^himiiS  will  not  proceed  upon  his  declaration  Z!&  he 
ought  to  do  by  the  rules  of  the  Court,  the  defendant  may  non« 
fuit  him,    2  L.  P.  R.  232.  cites  Mich.  1649.  B.  S.  Qaxrc. 

4.  It  was  moved  for  the  defendant  to  have  the  rule  of 
Court  for  the  plaintifF  to  bring  in  the  pojlea^  thattVia  defendant 
may  move  in  arreji  of  judgment ;  the  Court  anfwered  they  would 
make  no  rule;  /or  xk%  defendant  may  give  rules  in  the  office  to 
force  him  to  it,  and  if  he  will  not  bring  it  in^  he  is  to  be  non-^- 
fuited.     Sty.  238.  Mich.  1650.  B.  R.  Hunt  v.  Popham. 

5.  Upon  a  trial  to  be  had  at  bar  the  plaintiff  would  not  put  /> ' 
his  writ  that  the  trial  might  go  on,  whereupon  Roll  Ch.  J. 
bid  the  crier  to  call  the  attorney  of  the  plaintiff  to  appear,  and 

Zz2  to 
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• 
to  bring  m  the  writ  upon  pAin  of  20I.  and  iaid  that  if  ba- 
brought  it  not  in,   he  Ihould  be  put  out  of  the 'Roll,  Serjeant 
Maynard  moved,  that  if  he  brought  not  iri'the  wrk  the  plain- 
tiff might  be  called  nonfuit  upon  the  tecOrd»  which  Roll  Cb. 
J.  anfwered  might  well  be,   becaufe  the  parties  have  day  in 
Uooit  by  the  record  or  roll;'afterw4»rds  the  folicitor  who  bad 
the  writ  brought  it  in  r  yet  RollCh.  J,  faid,  .there  ihail,  not* 
withftanding  the  writ  be  brought  in,  oe  20I.  fine  fet  upon  biin' 
for  bis  trifling  with  the  Court.    $ty*  449.  Pafch.  1654*  B.  R« 
Pilkington  v.  Baglhaw.  * 
iWihcpro-       6'  ^^^  took  out  ^  writ,   and  the  defendant  voluntarily  ^ 
cefs  never     feared  and  gave  notice  to  the  plaintiff's  attorney  of  bail  filed; 
was  return-    |be  plaintiff  does  not  declare^  defendant  figns  non-ptps.  for  want 
einicpUb'.   ®^  *  declaration,  and  Holt,  held  it  well  eaoughJ    Fair.  3a* 
tiff  did  not    roller's  Cafe. 

decUrc  with- 
in two  ccnns  it  was  good*    %  Salk*  455.  Tiiiu  i  Annae^  B.  R.  Cooke  ▼•  Foficsw 


(C)  Who  may  be  npnfuited. 

infant  fuet     f  J.  Tp  aH  infant  brings  ajfife  by  guardian^  tho  the  infant  difa^ 
-wMnd"*  ^^^^  tbefuit  in  proper  perjou^  yet  no  nonfuit  ihall  be 

there  is  no     awarded.     39  Air.  pi*  I.] 

entrance  of 

t  he  admiilion  ;  it  ik  no  error ;  but  if  the  defendant  had  demanded  the  f  Urmtiffy  he  migbt  kam;  Weft 

tionfuit  foi  not  coming  at  firft,  and  f«ch  appearance  of  tlie  plaintitf  ia  Toid.    Coinbb  jji.  Read  t. 

Waldron. 

iJV'*'^^       2.  7i/  ITtng  cannot  be  nonfuited,  becaufe  in  judgitieiit  of 
\S^i^^    ^^^  ^^  is  always  prefent  in  Court.    Co.  Litt,  139.  b.J 

S.  p.  Br.  Nonfait,  pi.  68.  citei  %$  H.  Sw— Br.  N.  C.  25.  H.  8.  pi.  80.— S.  P.  Sav.  56.  pL  119^ 
^Vcarc  ▼.  Adamfon.  ■      S.  P.  Bot  the  Kind's  Attorney  qai  fequinir  pro  domhko  reje  may  caicr  am. 

ulterios  non  vclt  profequi  which  hath  the  tSttSi  of  a  nonfait.'    Co.  Litr.  139.  h« But  J^  «4»  fim 

M  'weiifrr  the  King  as  himfelfxiAj  be  nonfait.     Br.  Nonfait,   pi.   68.  cite*  Lib.  Intnt.^— t*^  It* 
cites  nt  ante. ^Br.  JN.  C.  23  U.  8.  pL  80.  fays  that  it  feemed  fo  to  Brook. S.  F.  Co^  tic 

£  564  3  3*  I'h^  ^^H  ^f  Spain  hath  been  nonfuit  in  England ;  Mich. 
22  Car.  B.  R.  and  this  Hands  with  reafon ;  for  if  a  foreign 
prince  will  take  the  benefit  of  t^ie  national  laws  here  be  xnuft 
proceed  and  iland  to  the  rules  and  orders  of  the  Court  wheie- 
jji  he  prefers  bis  aftions.    a  L.  P.  R.  23a. 

(D)  jJt  what  Time  [a  Man]  may  be  nonfuitecL 

See  (E)  pi.    [  X .  'IpHE  plaintiff  cannot  be  nonfuited  the  fame  day  that  be 
ti/K^*"'         -^    'sfeen  in  Court.    3  H.  4,  2.  Contra  23  Aff.  4.  Ad- 

^^       judged.]    . 

[2.  If  the  defendant  fva^f  J  his  law,  [and]  is  ready  temsieit 
immediately,  the  phintiff  cannot  be  noufuiicd.  H.  41  CI.  B. 
i..  Letwccn  Ewar  and  Par  ton.] 

[3.  £Mi 


{3.  But  if  tbe  defendant  takef  a  day  oyer  to  make  his  la^, 
at  the  day  the  plaintiff  may  be  ponfuited.    H.  41  £1.  B.  R.} 

[4.  If  defendant  be  adjudged  to  account  and  auditors  ajjigned  j  "the'^fli! 
\vbon  capias  ad  computandum^  the  plaintiff  cannot  be  aonfuited  tUnth 
after  in  the  original..    Fov  the  originaljs  determined.    3  H.  4.  '^'^^dtdt^ 
7.  21  E.  2.  7.  21  H.  6'.  26.  I  H.  ?.  I.  b.  Contra  27  E.  3.  87.  '^Saf. 

Cohtlll  Co.  Lit*  J  39.  b. J  ter  this  can. 

not  be  non- 
foiccd;  for  tkit  award  ij  ajudgmtntf  and  a  man  cannot  be  iionriiued  afi^  jwdgment.    Br»  Non'ruiry 
pi.  17.  cites  ai  £.  3.  7.  Co.  Litt.  139.  b.  (p)  Contra,  that  he  may  be  noafuit;    and  fo  note  t 

.  diverfitjr  between  an  iaterlocntory  twaid  of  the  Court,  ^nd  a  ^nal  Judgment. 

[5.  In  ^ifj/,  if  defendant  imfarles^  and  the  fame  term  wages  Br.  Nonfulr, 
Ins  law  ready  to  make  it  immediately^  the  plaintiff  (hall  not>c  s!'c.— B^r 
•  nonfuited^  if  he  makes  default  upon  demand,  but  Ihall  be  j^n,  pi.' 
barred.    3  H.  6.  13.  b.  8  H.  6.  10.  b.]  ^8j««  s. 

[6.  But  if  a  man  wages  his  law^  and  has  day  till  another  term  ^'^^^^  Jj^ 
to  make  it,  at  this  day  the  plaintiff  may  be  nonfuited.    3  H.  tbepiainti^ 

ft.  13.  b.]  wasnotfuf- 

[7.  So  if  he  has  day  to  malehls  law  the  fame  term^  the  plain-  ^^^fj^Jf 
tiff  may  be  nonfuited  atthisday^    3  H.  6.  13  b.  Dubitatun]  was^becaufe 

[8.  If  a  man  at  the  fp/i  day  wages  bis  Jawy  a^d  is  ready  to  *i»  appear- 
make  it  immediately,  the  plaiotiff  cannot  be  nonfuited.    14  ^!^J^^^ 

Hi  4.  16.  19.  b.  ^  H.  6.  13.  b.]  ...      <»«ncfcrm, 

[9.  So  ifdiefenaant  wages  bis  law  ready  to  make  it  immedi-  bat  Brook 
Zteljy  ztid  plaintiff  imparles  til/  a  day  of  .the-  fame  term,  at  this  !*?'*•  ^"jl, 

J         1         t   •      •/*•  '*•  ,!-.''.•'  ''^•9    £  •n-n     mirum  after 

day  the  plainiiff  cannot  be  nonfuited.    f  3  H.  6. 50.  Curia,  j    impadance, 

and  faysy 
ftut  it  feem«  the 4aB parlance  was  not  entered,  or  that  the  imparlance  wai  to  the  fame  day ;  for  It 
is  agreed,  that  if  a  man  appuurt  wJuh  thejtay  affeart^  yet  he  may  be  nonfuited  when  he  comes  * 
mnthverdiQ  thtfitme  4^  ;  but  ia  eommm  rtcmdrits  for  afTurance,  [if]  the  voueht*  imparUi  and  is  de^ 
manded  the  famt  day,.9,nd  makes  default,  {udgment  is  giren  that  he  depan  in  contempt  of  the  Coort^ 
a^id  fo  he  lofes  the  land  demanded  of  this  part ;  but  of  the  pan  of  the  plaintiff  the  cafe  is  ynlcd 
**  9  H.  5.  5.  that  he  (hall  be  demanded  ai  the  day  rf  imparlance  ^ktre  it  is  at  amiher  day  tAtugApi 
eke  fame  tenOf  and  ma^  be  nonfuited.  and  no  difierence  where  the  imparlance  is  in  the  fame  term, 
or  another  ter^,  fo  that  it  b«  at  anotier  day,  bat  otherwife  if  it  be  the  fame  day  ;  and  with  this 
agrees  3  H.  4^.  a.  if  it  be  the  (ame  dajr,  and  contra  upon  imparlance  to  another  day,  and  fee  above 
Chat  the  cafe  of  the  Tonchee  is  the  (aiQe  day ;  for  it  feems  if  it  was  to  another  day,  petit  cape 
iboald  iflue,  and  it  (houldnot  be  departure  in  defpight.  Note.  .\nd  fo  fee,  that  where  a  man  im« 
paries,  and  this  teino  day  certain,  as  abore  in  the  ortncipal  cafe,  there  nil  the  term  is  one  and  the  jam» 
0(fyt  [in  which]  he  is  not  demandable,  and  therefore  he  Ihall  not  be  nonfuited  in  this  term.  So 
where  he  imparUs  tkejame  day,  and  net  tt  any  day  certain ;  but  when  he  imparles  to  any  day  cetU^ns 
be  it  to  a  day  in  the  fame  01  any  other  term,  it  is  aU  one,  and  he  is  demandable,  and  then  mi^  be 
nonfuited,' aud  noi  in  other  cafes.  Br.  Nonfuit,  pL  i;  cites  3  H.  6.  13.— ..t  It  is  (one)  in  all 
tbe  editions  of  Brook,  bvt  quxre  if  it  Ihould  not  be  (oyer). 

A.  brings  deht  again/1  B.  and  B.  impanies  till  the  anrmv,  and  then  ^  it  drnttrnded^  and  does  net 
appear  \  he  (hali  be'  nonfuit.    Jenk.  80.  pL  58. 

**  Br.  Nonfuit,  pi.  14.  cites  9  H.  5.  5^— ^Br.  Jonrt,  p).  13.  ettes  9  H.  5.  5. 

f  Br.  Nonfuit,  pL  x.  cites  S.  C.---PL  52*  cites  47  H.  3.  x6.  and  3  H.  6. 49. 

[10.  But  otherwife  it  had  been  if  the  imparlanet  had- been  [  56  j  \ 
till  another  term,  3  H.  6.  co.  Curia.] 

II.  12  £.  2.  cap.  4,  S.  I.  £na£ts,*tbat  the  JujUcesor  tbo 
Juftice^  Jhall  have  power  to  record  nonfuits  and  de/eMlts  in  tb§ 
country,  at  the  days  and  places  afftgned. 

S..  2.  jind  that  which  theyjhall  have  dont  in  tbe  things  above* 

2^3  mtntionei 


5^5 


aonfutt; 


tncntioned  Jhall'hr  reported^ in  thi  btncb  at  a  day  artaiUf  thctiU 
be  inrolkd^  and  thereupon  judgment  jball  be  givetu    '     • 

S,  ^'  jind  the  King  intends  not  that  the  faid  inquejls  and  juror i 
Jhould  not  be  taken  in  the  bench  if  they  come^  npf  that  tbisjiaiutt 
Jhculd  extend  to  great  ajjifes, 

S.  4.  jiljo  o>?c  jujlice  of  the  one  place  and  of  the  oiber- being  of* 
fociatewith  a  difcreet  man  if  the  country^  imghty  or  other,  d/  fbe 
requcjl  of  the  plaintiff  fhall  taie  inqueft  itponj>legs  pleaded  and  ta 
be  picudcdy  that  be  mov(d  by  attachment  and  dijirefs^  and' fhall 
have  povjer  to^  record  nonjuits  as  above  isfaid^  and  to  take  inquefit 
tipGH  defaults  there  made 

iS.  5  And  as  to  the  inquejis  tdbe  taken  upon  writs  of  quart  im^ 
fcdit  it  fhall  be  done  as  is  contained  in  tbejiatute  offreft.  2*  and 
the  jufiices  fhall  have  power  to  record  nonfuits  and  defaults  in  tbt. 
(ouTUry,  anH  to  give  judgment  thereupon,  as  they  do  in  the  hgncb^ 
and  ther^  to  report  that  wbich  th(y  have  doncy  and  tbfrt  to  ^ 
inrolled. 

S,  6.  yfnd  if  it  happen  that  the  jujlice  or  jujlices  that  Jhedlb^^ 
affigned^  to  take  fuch  inquejls  in  the  country  do  not  come^  or  if  they 
fomh  into  the  country  at  the  day  ajfigned^  yet  the  parties  andpcf' 
fons  offuch  inquejls  fhall  keep  their  day  in  the  bepcb* 

I  i.  In  affile  againjl  two  the  one  pleaded  to  the  writ,  and  the 
other  in  bar,  upon  which  they  were  adjourned  mtp  banlc,  an4 
there  the  defendant  who  pleaded  io  th^  writ  relinquifbed  bis  plea^ 
and  confciled  the  writ  good,  and  the  ^/tf/«/i^ appeared,  and 
faid,^  that  be  fhall  not  be  received  tp  it,  and  the  Court  was  againft 
him.  And, the  plaintifFu'dj  demanded^  and  was  nonfuited  br 
the  opiniqn  of  the  Court,  and  was  fufFered  notwithjiapding  that 
be  bad  appeared  before,,  and  demanded  judgment  of  the  plea  as 
above;  Quod  Nota.     Br.  Nonfuii!,  pi.  37  cites  23  Aff.  4. 

13.  In  trefpafs  at  the  day  if 'exigent y  the  defendant  appeared  by 
fuperfedeas  by  mainpernors,  and   the  fheriff  did  not  return  the 
wfit,  and  yet  the  plaintiff  \va^  demanded  by  the  roll,  and  did 
not  come,,  and  a  nonfuit  was  awarded.    £r.  Noniiiit,  pL  i6* 
cite$  38  E.  3.  20. 
AXterdubi-         1^,  2  i7.  4.  cap,  7.  S.  l.  Itefn,  whereas  upon  verdi^  found 
tbc^aintiff   before  any  juflice  of  afffe  of  novel  diffeifin,  mcrtdanccfior,  or  hkj 
may  benon-  Other  aflion  whatfoever,  the  parties  before  this  time  have  been  ad* 
fuitcd  i  con-  j turned  upon  dijfiadty  in  law  upon  the  rnatter  fo  found, 
pcrf^  ver-        S.2.  It  is  ordained  and  ejlablifhed,  that  if  the  verdia  p^fs 
die.    Br.     againji  the  plaifitiff^   the  fame  plaintiff  fhall  not  be  nonfuited* 
Affifc,  pL 

32.  cites  47  £.  3.  f ,  1,  ■■  Nevrnhclefs,  it  ffems  that  It  is  a]|  tatit,  per  Bnwk,  who  cica  this  Aft* 
tute,  and  fays  it  is  made  in  affirmanre  of  the  cwtmort  Lnv,  Br.  Ibid. 

In  cniry  (ur  diflein  ihcy  \w*i\'  at  iiluc^y'and  v.\.  jury  wtujwtirr^  a^ul evOtnce givtn  hy  litk  fsTr.i\ 
and  then  ihe  plaintiff  was  no/ipa'ted  the  fame  lime  hifbrg  tint  r^cjutf  v^ntfreifi  tKt  bar  ;  ^ikkI  Bcta. 
quod  mhrwnl  for  the  appearance  yras  lecordrd.rill  the  jary  x^eat  ai.J  caaacbaick;  for  thea  is  t^ 
plainiiil'dcaiKndablc  again.     Br.  Nqnfiir,  p].  48.  cites  16  £.  4.  7. 

*  j4fter  ffif^B  verdiH  §  man  caiui  c  be  oonfuited.     Br.  N<)i)ivlulty  pi.  50.  cicca  aa  £.  4.  ^  pet 

Hnl*V\  and  Fairfaix.-»— --5i//  if  an  impe%fcD  i-adidl  be  gifen  £it  is  oi"hcrwiie]  Br.  Ib.d. A-  at 

oJ)iJty  '\\  they  fird  t1^  feijn  ar^d  Sfjeiftriy  lut  no  damages,  there  they  ftiall  go  back,  and  whra  ih^y 
return  to  g.vr  ihe  yertliel,  there  tl^e-  plaintiff  may  \k  noufuited.  Br.  Ibid.— a  Brownl.  a  14.  Ar{. 
cites  S.  C.  <)c.  ordingly,  or  if  it  finds  a  chi(.g  not  in  iiTue,  there  nonfuit  may  be  atter  vcxtLiL 

*  z  }f>.  I.  Hill.  22  Car.  2.  contra,  that  the  plaintiff  was  nonfuited  after  Ipcfial  vodidf  and  im 
ihc  term  in  which  the  matter  iu  law  Was  ij-gucd  ai  baf*    HenfcAt  t.  Board.- . 


At  Ac  common  liw  upon  every  continuaoce  or  day  ^iven  orer  bcfcre  judgment  the  plaintiff 
■lijht  hare  been  nonfuited,  aud  therefore  before  this  ftamtCi  afitrvereiiff  given,  if  the  Court  ga*e 
iday  to  be^dvif^djat  that  day  the  plaimiff  was  dcmandable,  and  therefore  might  have  been  non- 
fuited,  which  is  now  remedied  by  this  ftatute.  Co.  L.itt.  139.  b.  (n)  ■■  S.  P.  for  if  he  did  not 
like  his  damages,  he  might  be  nonfuit.  5  Mod.  £o8.  Pafch.  8  W.  3.  Keat  v.  Barker.^— -But 
after  demurrer  in  law  joined,  if  the  Court  does  giye  a  day  over,  at  that  day  the  demandant  or 
plaintiif  is  demandablc,  and  therefore  may  be  nonfuit;  for  that  is  not  holden  by  any  flaiute.  Co, 
.  Litr.  13^  b.  (o)  '  '  S.  P.  As  well  as  at  thedty  given  after  the  iflae  joined.  Quod  r  ^/./l  n 
noto  bene.    Br.  Nonfuiti  pl.*67«  cites  38  H.  8. — ■ — PJaintifF  may  be  nonfuiced  a/V^r    t    5  J 

demurrtr.  Le,*i05.  Mich.  30  lillz.  Bear  v.  Underwood.*— —S.  P.  And  after  ^gument  at  tie  bar 
ihertMfQH,    2  Jo.  i.  fitcs  Pafch.  18  Car.  2.  C.  B.  Rot.  336.  Richfield  v.  Udal. 

i5«.HaAk.  would  not  fufFer  the  plaintiff  to  be  demanded  th$ 
jirfi  day  to  be  nonfuited,  but  the  fourth  day.     Br.  Nonfuit, 

Jl.  <;4.  cites  14.  H.  4.  19. — -^Butfee  Brook,  tit.    Jour,  that 
e  ihaJl  be  demanded  the  firft  day,  and  the  nonfuit  ihall  be 
recorded  the  fourth  day.    Ibid. 

i6.VThe  plaintiff  cannot  be  nonfuited  before  pledges  toprofe^ 
tUU found.     Br.  Nonfuit,  pi.  49.  cites  11  H.  6.  21. 

17.  In  trefpafs  they  were  at  ijjue  upon  hajlardy^  and'  the 
hljfhop  certify^ d  bajlardy^-  and  the  plaintiff  was  nonjutted ;  and 
well  as  it  leems  there,  notwithftanding  that  it  be  after  ctrtifi^ 
€ate\  for  at  the  common.  law  the  plaintiff  might  have  been 
Honfnited  after  vcrdift,  which  is  now  oufted  by  the  ftatute  of 
H*  4*  but  this  does  not  fpeak  of  certificate ;  and  by  reafon  of 
the  nonfuit  the  baftardy  is  no  eftoppel,  'per  Moylc,  no  more 
than  after  the  difcon'tinuance.  Br.  Nonfuitj  pi.  44.  cites  3 
£.  4.  II. 

18.  When  a  Jury  is  demanded  Mid.  S' appear^  znA  the  refi  not^  •Orlg.  (et 
and  at  thefamt  day  the  plaintiff  is  demanded^  •  he  may  well  ^^  ^onfuct 
be  nonfuited;   per  Littleton.     Br-  Nonfuit,  pi.  46.  cites  4  b?^,)i!s?p. 

E.  4.  37.  Per  Litilc-  ' 

ton,  and  that 

he  miy  be  nonfalted  before  my  aref'umn,    Br.  Nonfuit,  pi.  60.  cites  S.  C. Tor  It  is  ihe  common 

Hurfi  to  be  oonfuited  after  the  jury,  is  deraanded,  f  and  after  that  ke  himfe/f  has  aff  eared  tiffo,  and 
yet  he  is  not  demandablc  at  this  day.  Br.  Nodfuit,  pi.  44.  cites  4  £'  4*  37-— *-t  S.  P.  Br.  Noiv 
jbit,  pi.  60;  cites  S.  C 

19.  In  debt  the  defendant  appeared  by  eepi  corpus  and  prayed 
^hat  the  plaintiff  be  demanded  to  have  him  nonfuited.  Per  Cur. 
if  he  does  not  appear  fitting  the  Court  we  will  record  a  nonfuit. 
Br.  Nonfuit;  pi.  49.  cites  22  £.  4.  i. 

20.  After  2  jujiices  had  delivered  their,  opinion  the  plaintiff 
cannot  be  nonfuited  any  more  than  after  a  verdiS.  Cro.  £. 
410.  Snelling  v.  Norton. 

21.  In  debt  on  bond,  the  plaintiff  pray'd  he  might  be  non-  TheCouit 
fuited,  but  becaufe  he  had  xhQ  fame  term  appeared  and  argue fl  """hV**"*" 
fcy  his  Counfel,  and  had  pra/d  judgment^   he  could  not  be  pUlntitf  to 
nonfuited  the  fame  term.     Cro.  J.  35.  Trin.  2  Jac.  B.  R.  app«ar»n«» 
Alderley  y .  Alderley,  cited  in  the  cafe  of  Philips  v.  Echard,  j'^.f,uV/^ 
as  adjuaged  the  fame  term  •  thep/ahufff 

appears,  or 
^is  funfel  or  auorney  appears  for  hiffl,  he  cannot  be  afterward  nonfuit,  but  the  jury  muft  deliver  in 
their  vfrdi^    2  L,  P.  R.  231, 

2^4'  .22.    Although 


5<6  IBonftott^: 

12.  Although  npon  a  trial  the  plaintiff  be  called  to  hearth* 
verdidly  and  does  not  appear  to  h^ar  the  yerdift  wh^n  he  u 
called,  and  thereupon  the  Court  direft  the  fecondary  to  re- 
cord the  nonfuit,  yet  if  afterwards  the  ^plaintiff  apfean  btferg 
the  nonfuit  be  a^ually  recorded,  the  Court  may  proceed  to  take 
the  verdifl;  Trin.  i6ci.  B*  S.  For  it  is  not  a  nonfiiit  until 
it  be  recorded  by  the  fecondary,  and  then  it  is  made  part  of 
the  record,  and  is  in  the  nature  of  a  judgment  againft  the 
plaintiff.  2  L-  P.  R.  2^2. 

23.  If  the  plaintiff'  be  not  ready  at  the  trial  xuien  the  Jh^  is 
galled  and/worn^  the  Court  may  call  him  nonfuit ;  by  Roll 
Ch.  J.  i65i>  fi.  S.  For  it  ihall  be  intended  he  will  not  proceed 
in  his  caufe  any  farther ;  yet  fometimes  the  Court  hath  ftay'd 
a  while  in  expeAation  of  bis  coming,  and  making  good  his 
aAion*    2  L.  P.  R.  232. 

24.  Plaintiff  in  ejefiment  was  called  and  nonfuited,  and 
this  entered  upon  the  record  before  the  venire  or  difhrihgas  fie. 
was  put  in ;  and  this  appeared  by  the  fofiea  now  produced  ; 
{ox  there  is  only  a  nonfuit  indorfed  upon  it ;  and  fo  the  juftices 
of  niii  prius  have  no  power  to  nonfuit;  for  their  power  is  by 
the  habeas  corpus ;  and  therefore  th?  Court  difcharg^  di« 
nonfuit  and  gave  leave  to  the  party  to  proceed  again.  Sid« 
164.  Mich.  15  Car  2.  B.  R.  Thonjfon  v.  Hudlbct, 

r  ^5y   1       25.  ^fter  two  ofjifes  and  two  notices  sf  trial  in  an  infbrma* 
-    -   ^       tion  and  no  proceeding,   on  the  defendant's  motion  there 
^ali  be  a  non-prof.  |^er  Cur.  2  Show.  80  the  King  v*  Hide. 
26.    Trefpajs  againfi  two  defendants, .  and  verdid  for  th^ 
plaintiff;  one  defendant  being  an  infon(  Xht  plaintiff  took  judg'* 
tnent  againfi  the  other^  and  entered  a  npnrprof  after  pbt  Judgment 
pgainfi  the  infant:  the  plaintiff  fued  out  execution,    upon 
which  error  was  brought;  and  it  was  objeded,  that  theirxe* 
cution  and  judgment  could  not  vary  from  the  demand  ef -the 
writ :  it  was  anfwered,  that  torts  are  feveral,  and  the  plain* 
tiff  may  as  weU  enter  a  i)onrprof.  q^oad  one  defendant  upon  a 
trial  by  verdift,  as  if  one  defendant  had  demurred  and  verdiA 
againft  the  other;  and  that  a  non  prof  may  be  enter*  dmfur 
judgment  as  well  as  before;  and  for  non  prof,  entor^  after 
judgment}  he  cited  15  E.  4.  26.    14  £.4.  6.  Hob.  71.  i  Ro, 
Reo.  379.  2  Ro.  Abr.  lOO.  pi.  ^.  Holt  'Ch»  J.  faid,  he  fnp- 
pofcd  thofc  were  interlocutory^  judgments  wherein  it  migttt 
well  be,  but  a  final  judgment  differed ;  for  that  being  once 
'     Nvrong  a  fubfequent  entry 'would  not  fet  it  right.   AdjornatUTi 
I  Salk.  455.  Trin-  12  W.  3.  B.  R.  Lover  v.  Salkeld. 

27.  Ejcfiment  againft  tw'o,  who  enter  into  the  common 
rule  of  confeffmg  leafe,  entry  and  oufter ;  at  the  trial  before  m 
judge  of  niji  priuSy  one  of  thein  refufes  to  confefs  leafe^  entry  md 
ouflery  find  the  plaintiff  enters  a  retraxit  againfi  himy  which  the 
Judge  of  niii  privis  records,  and  goes  pn  to  trial  againft  the 
ptlicr,  and  verdifi  for  the  plaintiff,  and  this  being  moved  ii^ 
^rreft  of  judgment^  it  was  }i?14  ^cU  by  Gould  and  Powif 


*  *  • 

Igamft  Holt;  and  error  was  brought  before  tha Lords,  and 
Judgment  affirmed,  12  Mod.^51,  .657,  HUl.  13  W.  3.  Grecv. 
RoUe.  , 

.28.  Where  there  arc  f^eral  defendants  and  tbcy  fever  in  ^'^;  ™iri| 
^ea^  whereupon  ifluc  is  joined,  the  plaintiff  may  cuter  a  fion  v.  Biihop— 
prof,  as  to  one  defendant  at  any  time  D&fore  the  record  is  fent  I*>'<1.  =41- 
Sown  to  be  try'd  at  niH  prius.  2  Salk,  457.  Pafch,  4  Ann,  B.  j;^g~f^ 
R.  agreed,  in  cafe  of  Greeves  v.  RoUs.  F)  pi.  j. 

I  *  S.  C.  by 

Dame  of  Weloh  v.  Blfliop^— r— S,  P.  adjudged  mtd  affirmed  in  Error,  Cirth,  ait  c»tp«  TrciuLfcfoot 
y.  Gicenway* 

(E)  Ti  what  Time  it  Jhall  relate^  [and  at  what 

Time  it  ma^  be*] 

[if  npHOUGH  thi:  plaintiff  be  in  peace  all  the  term  till  the  Cap:€sfh^ 
^    end  and  then  is  noufuitcd,  it  ftiall  have  relation  to  the  '"^  "^TH*!^ 
return  0/ the  ivrit^  211.4,  2^.0.  J  tuaimm- 

'  ft<''tfiy  and 

fkefmrne  term  exigent  tffued  ufen  the  fame  original  in  amtker  roU^  the  dtfenieaU  fra^d  rfmedyf  and  it 
ujaid  that  the  mujuit  Jhall  have  regard  to  the  dajf  of  the  writ  retvrmd^  he  curia  coacciSt,  and  the  £u&e 
dUy  the  exigent  (hall  be  fald  xq  i0uc.    Br.  Enror,  pL  .33..  cites  z  li.  4.  23, 2^ 

[2,  In  ajjife  agalnji  tzvo^  if  th^  one  pleads  in  hflr  and  the  other 
In  abatement^  find  the  plea  is  adjourned  into  banh^  and  there  he 
who  pleads  in  abatement  relinquijAes  his  plea  and  pleads  iu  bar^ 
and  the  plaintiff  demands  judgment,  whether  he  fball  be  re« 
^reived  to  it  after  that  they  are  at  the  aflife  and  are  adjourned. 
And  it  is  adjudged  by  the  Court,  that  he  may  plead  in  bar,  •  itiemsii 
and  the  plaintiff  may  be  after  *  adjourned,  though  he  had  ihould  ke 
eippearejf  a]td  demanded  jud^mfnt  the  fame  day.     23  Afll  4.  ad-  an4fi"|j\|j^ 

Judged.]  .   '         /    •  ,  Year^B^L 

[3.  After  verdi^  againfl  the  plaintiffs  if  the  parties  are  ad^ 

Journed  to  TVefiminfier  to  a  certain  dc^  at  tlie  day  the  plaintiff 

may  be  nonfuited.     Dubitatur.  47.  E.  ^.  2.  47  Aff,  i] 

£4.  In  offiftj  if  uton  a  fpecial  verdiSl  it  be  adjourned  for  dif-^ 
ficuliy  l.f>fj^yi^g\  *  ">r  whom  it  is  found,,  at  the  day  the  plain-        . 
tiff  may  be  nonfuited  ;  for  herj?  the  verdift  was  not  expreflly  ow^^\^ 
found  againft  him.  17  Aff.  27.  18  E.  3.  35.  17  Aff.  28.  18  E.  f   ^53  1 
3-  3S»  Adjudged,] 

[S»  If^^rdi^  be  paffed  againfl  the  plaintiff  at  the  nifi  prius  ^ 
at  thtday  in  bank  he  n^ay  be  nonfuited.  47  £.  3*  2.  47  Aff.  i. 
Agreed.] 

[6.  fiut  if  defendant  prays  that  only  a  nonfuit  be  recorded  \t    C^^^^^^ 
^aJIbedone.  47  Aff.  i.perrngL]  .  C^^v^ 

[7.  In  zquare  impedit  after  the  defendant  .has  made  titUy  yet 
the  plaintiff  may  be  nonfuited.  (But  itfeems  the  nonfuit  is  a 
\>m  I  for  the  Oliver  Ihall  have  writ  to  the  bifhop)  14  H.  4.  16.] 

!8.  jlt  common  laWy  upon  every  continuance  or  day  given  over 
ore  judgment  the  plauUiff  might  be  nonf^ted.     Co.  Litt. 

'39r  b.]  •  TAJ 


568  iBonftlit; 

[9.  And  therefore  lefort  ihejiatute  of^H.^.  afur  verJlltf 

if  the  Court  bad  given  day  ta  be  advifed^  ^t  this  day  the  piain- 

tifFwas  demandable,  and  therefore  might  be  nonfnitod.  '.  But 

this  is  now  remedied  by  the  (latute.    Co.  Litt.  139.  b- j 

S^:  (D)  r»1.         [10.  But  after  demurrer' in'  law  joined^ /if  the  Gcmit  giYet  z 

I?  in  I  he      day  over,  at  this  day  the  plamtiff  may.  be  nonruited,  for  he  is 

Notes  I  crt.  den^aniable  ;  for  it  is  not  aided  by  any  ftatute.  Co.  Lht-  I39« 

b.  Hobm's  Rq>orts^   iii.] 

(F)  PFhat  fliall  be  faid  a  Nonfuit. 

[iTF  a  man  brings  writ  of  error  upon  ajudgnuifi  agalnft 
"*•  him,  and  /ir  non  fpeedy  profecution  the  recvoervr  fius 
f lire  facial  againu  him  to  have  execution^  and  bccaufc  die 
plaintiff  exaSiui  fuit  li  non  comparuit^  execotion  is  awarded. 
This  is  not  any  nonfuit  of  the  writ  of  error,  becanfe  he  noa 
fuit  exadus  upon  the  writ  of  error,  but  upon  the  fcire  iadas. 
9.  H  6.  13.  b,  .       •    • 

2.  If  a  man  be  outlawed^  znA  fues  charter  ^f  pardon  andjeirf 

facias  againfi  the  plaintiff.,  who  does  hot  come,  he  Ihali  be 

noniuited    9  H.  6.  14.] 

Itre«m!(m         [s*  ^'^  ^^^^  the  plaintiff  cotmted,  and  the  defindmet  tess 

paiurcof a     ready  to  wage  his  law,'hj  which  the plamtiffMd bts  feace^  and 

»^?a  ba*"^  «(?  juftice  heard  the  county    rior  recorded  it;    wherefore   the 

B^r.  Nohfiit   Court  demanded  of  the  plaintiff's  coxmfel  if  they  would  count 

pi.  9.  cites  '  by  which  i:  was  awarded,  that  the  plaintiff  take  nothing  by 

^•^'  his  writ,  but  be  in  mifericofdia,  and  therefore  it  feems  it  is 

only  a  nonfuit,  and  no  bar.  Br.  Count,  pi*  33*  cites  2  H..4. 15. 

Br.  Percmp-       4.  It  w?.s  faid,  that  wherc  a  vcantraverfes  an  'office  and  after 

^<itIii!'cJ'   ^^^"^^^  ^^^  traverfe,  that  then  this  is  not  peremptory,  and  this 

waiving,  as  H  feems,  isanoiifuit.    Qu^re.  Br,  Peremptory, 

pi.  46.  cites  4  E.  4.  24. 

when""man      5'  Nonfuit  7j,  whenithe^jury  is  ready  to  appear,  or  to  give 

brings  a  pr-  up  thcif  verdift ;  or,'  when  upon  a  demurrer  a  day  is  given, 

^on»'»^ioa   and  at.  that  time  the  plaintiff  or  demandanj  being  ojlcd  docs 

pJlfKurc  it^  wilfully  make  default,  and  renounce  his  fuit  after  appearance. 

wirhcftva,    Reg.  Plac.  64.  cap.  2.  cites  8  Co,  58. 10  Co.  135. 

or  clfc  qpon 

the  trial  refufes  tp  ftand  a  verdtA  ;  then  he  l>ecomes  nonfalted>  which  is  recorded  hy  the  Ceoif,  ni 

^e  defendant  rcpovere  his  softs  a^ainft  him.     2  L.  P.  R.  130.  • 

A  nonfuit  is,  when  the  plalntiB  is  demanded  and  does  not  appears  btt  when  he  comes  into  Cota^ 
and  fays,  that  non  vult  uUerins  profequt,  that  h  a  retr4xit,    i  ht.  177.  Sands  v.  Brocas. 

Konfuit  )i  a  remutciaticn  uf  the  fuit  by  the  plaintilTor  demandant,  when  the  matter  is  fi>  far  pi»> 
ceeded  in,  as  the  jury  is  ready  at  the  bar  to  deliver  their  ▼enliS.  Reg.  PJac  96.  cap.  a,  A«l 
tho'  after  nonfuit,  the  fupi/ofal  in  the  Coarr  {hall  not  conclude 4  jtx  the  bar,  t-tle,  crplictiioa*  or 
piher  pleading  of  either  partji  Hf  hich  precisely  alleged,  (hall  condcde  %te  Boofuit.  Rej.  PIjc, 
114.  cap.  3, 

•     (F  ».)  The 


(F-  2)  T\\t  Difference  between  a  Nonfuk,  Re- 
traxit, Nolle  Proiequi,  Non-prof,  and  De^ 
parture ;  and  the  Nature  and  EfeSl  thereof. 

I .  ir^  H  E  tenant  in  affife  pleaded  a  retraxit  by  the  plaintifF  in  *  ^•^^-  ^''^ 
"*■    another  afGfe  againft  him  of  the  fame  landj  and  the  J^f^^   ^^" 
tenant  had  day  to  bring  in  the  recordt  and'  fail'd  at  the  day,  Barrc,  pi. 
upon  which  the  plaintifF  releafcd  his  damages  and  recovered  y-  <^'tg^'S 
the  land.     And  fo  fee  tliat  *  retraxit  is  a  bar*    Br.  Departure,  Br^Depar- 
pl.  13.  cites  15  E.  3,  and  Fitz.  Aff.  ^6,  ture,  pi.  i*. 

2.  In  an  original  writ,  if  the  plaint  be  withdrawn,  and  a 
retraxit  entered,  and  after  the  parties  accord  in  Court  in  nature 
cf  ajincj  and  the  Court  accept  it  'tis  error;  for  the  originatis 
determined  and  the  parties  have  not  a  day  in  Court*  Co.  R.  on 
Fines  10.' cites  37  Aff.  P.  17.  Br.  Fines  .82. 

3.  The  Jirji  record  is  gone  by  the nonjuity  quod  iiota,  Br.  Ex- 
jimination,  pi.  11.  cites  35  H.'6.  5. 

4.  The  difterence  between  a  nonfuit  and  a  retraxit  on  the  See  (N)^ 
part  of  tlje  demalidint  or  plaintiff  is  thus  :     A  nonfuit  is  ever  \^'_^lf'p 
Upon  a  demand  made  when  the  demandant  or  plaintiff  appear,  g  Rep.  58.  J 
9iid  he  makes  default ;  a  retraxit  is  ever  when  the  demandant  Mich.  6 
or  plaintiff^  is  prefent  *  in  Court  (as  regularly  he  is  ever  by  in-  •^J^'**'^  f*^^l 
tendment  of  law  until  a  day  be  given  over,  unlefs  it  be  when  ^  ^^/jf** '"! 
a  verdi£t  is  to  be  given,  for  then  he  is  demandable)  and  this  pialmift' 

is  In  two  forts,  one  privative  and  the  other  pofitive.  Privative  comes jd  and 
is  uporr  demand  that  he  made;  default  and  departed  in  defpite  ^fjucfarl 
of  the  Court,     f  Poftivcy  as  when  the  entry  is  et  fuper  hoc  t/witun. 
idem  quefensdicit  quod  ipfc  non  vultulterius  placitumfuum  ''*!:**?f 
prsediftumprofequi,  fed  ab  inde  omnino  fe  retraxit  &c.   ideo  JJIii^JL,' 
let.     A  J  departure  in  defpite  of  the  Court  is  on   the  part  ^^r,  it  is  a 
of  the  tenant,  and  is  when  the  tenant  or  defendant  after  ap-  p^'^^^jj^ 
pcarance,  and  being  prefent  in  Court,  upon  demand  makes  joftfces. 
departure  in  defpite  of  the  Court ;  it  is  called  a  retraxit,  be-  Hard.  133, 
cauft  that  word  is  the  cffeftual  word  ufed  in  the  entry,  [which  »54«  Paich. 
fee  at  N]  and  rt  is  ever  on  the  part  of  the  ||  d^qaandant  or  ifxurne?* 
plaintiff.     Co»  L'itt.  138,  b.  132  a.  v.  Gaiiiice. 

%  Rep.  59.  a.w    ■    ■■[I  S.  P.  8  Rep.  59.  a.  in  Beecher's  Cafe. 

•  5.  Another  .difference  between  a  retraxit  and  a  nonfuit  is ^  aL.  P.  R. 
that  a  retraxit  is  a  bar  of  all  other  aftions  of  like  or  inferior  *clJi:^a 
nature.     Qui  femel  aftionem  renunciayit,  amplius  repeterc  ftrongcrca'*.t 
non_poteft.     But  regularly  a  nonfuit  is  not  fo,  but  that  he  iiiaatheca^e 
may  commence  an  aftion  of  like  'nature  &c.  again.     For  it  ^^htch^soniy 
itiay  be  that  he  hath  miftaken  fomewhat  in  that  aftion,  or  was  a  default  or 
not  provided  of  his  proofs,  or  had  raiftaken  tl^e  day  or  the  «on  appear- 
rikc.     Co.  Litt.  139,  a.  ^^J' 

voluntary  acknowledgement,  tliat  be  ha«  no  eaufe  of  96 ion,  and  therefore  tbat  he  will  n«t  lue  f  ar- 
li.er^  and  p  this  caule  it  is  a  hix  for -ever,    d  Rc£>.  39.  a  Mich,  6.  Jac  Beecher's  Cafe. 

■'6.    NiHf 


$69 1  j0on(te<e; 

»  

Inttiinfor-  ^*  Nolk  frofequt  iSy  xhzt  tbt  fhiiitiff  fvillprocee J  fu ^artier 
nation  itwu  in  bis  a^ion^  dnd  may  be  as  well  before  as  after  a  verciid,  «id 
infi^-ed,  that  jg  ftrongcr  againft  the  plaintifF  than  a  nonfuit;  for  a  nonfoit 
if^^Uc^pfo-^  is  a  dcfeult  for  'non-appearance ;  but  this  i^$  a  vclmntary  «p- 
fequi  was  a    ktiowlcdgcment  that  be  bath  no  taufe  of  ailUn.    %  L.  P.  R.  218. 

bar  to  the 

[•     -I    offenec  coatained  in  the  inroriBatidii,  or  atleaft,  that  it  was  the  dUcharg<e  lf«m  07 
57^    J    farther  profecution  for  it ;  bat  per  Car.  tt  it  «cr>iirr  «  Aor  ar  i^f^io/jIR.      xo  Mad.  151. 
Pftich.  12  Ann.  £.  R.  the  Q.ueeA  v.  Ridpaih, 

« 

7*  The  entry  of  a  retraxit  does  not  dtfcbargt  the  iefgfuUM 
againji  whom  it  is  entered  from  being  ptarty  to  the  iffoe,-  tilt 
there  is  judgment  given  quod  eat  indejlne  die.  Arg.  is  Mod, 
652.  in  cafe  of  Gree  v,  Kolle,    . 

8«  A  retraxit  is  no  more  than  an  agreemmt  en  rec^rd^  tb€t  b€ 
will  not  profecute  zgSLinSt  that  party;  and  a  retraxit  £j  ml «  c^a** 
feffion  of  the  want  of  caufe  of  aaion.  Arg*  la  Mod.  653* 
agreed  per  Holt  Ch.  J,  xa  Mod,  655,  in  cafe  of  Gree  ▼• 
RoUe. 

see(H)pL  (G)  In  what  Cafes  the  Konfmt  of  one  Jballbe  ^ 
*'^  others  alfo*    For  what  Thing,    [or  in  what 

jlSlions.'] 

XT.^r.^'l^'l^  P^^fi^^^  ^^^^^^  ^^®  nonfuit  of  one  plaintiff  ihall  bo 
P^re<)eat,         ^  noniuitof  alL    18  H.  6.  28.  Co.  Litt,  i39.] 

pL  6.  citet 

I  H .  4*  4« 8.  P.  onlefc  it  be  in  certain  paxticular  cafc%    Co.  Litt.  1 39,  i.— ^If  ^ttaatt  mpm  fee^ 

fonal  a^on  be  brought  by  twO|  the  noofait  of  one  is  the  ODBfuit  of  both,  l^u  NoDfoiry  pL  49.  cam 
35  H.  6. 19* 

Deh  mgautfi  tuff  the  tm  wms  at  th$  dtfrefs  and  the  fthtr  at  the  aeigtmt^  and  ieattJk  Sfi^  aam 
ami  deimded  tU  fiaintiffy  and  he  vtai  nonjuited^  bj  which  the  Other  hli4  fupcifedcw  •bAlwcly-.  flc^ 
If enl'iiity  pL  8.  cites  i  U.  4. 4* 

Sfiwaftaint  [2  [But]  in  r^^?/ ^ff^/ MiW  tf /?/>»/,  regularly,  the  noofiut  of 
Mfon  real  or  one  of  the  plaintiffs  is  not  the  nonfuit  of  the  other ;  but  be 
Br^NMfu",'  "^^^  makes  default  (hall  hefummoned  and  fevered^  Co.  Liir, 
pK*69?ciuV  139    [a.  Jg)  ] 

35  H.  6. 19*  /-.>». 

[3.  In  jcire facias/or  damager  recovered  hj  two  up^m  recewy 
by  them  of  the  land  and  damages^  the  nonfuit  of  one  (hall  ao| 
be  for  both.  For  the  damages  are  for  the  iflues  of  the  land, 
and  are  of  the  nature  of  the  land.  47  £•  3. 6.  b.  47  Afll  3.] 
[4.  So  in  writ  of  Champerty  for  maintenance  in  a  real  affiot^ 
See  pi  10.  the  noi>fult  of  one  of  the  plamtifFs  fhall  not  be  for  both,  be* 
fraufe  it  enfues  the  nature  of  the  firft  action.     47  £•  3.  6.  iw 

47  Aff.2.] 

[5.  If  two  lofe  in  zformedon  upon  afalfe  return  of  fummom^ 
and  they  bring  'writ  of  dtfceit^  and  after  the  one  is  nonfoited 

ia 
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■ 

in  iu  this  l)^aU  not  be  the  nonfait  of  the  other,  becaufe  this 

enfvLts  the  nature  of  the  firft  writ^  '^  t8  H.  6.  ^^9.  ] 

[6.  If  two  hvitig  writ  0/  right  in  ancient^  JemeJrUf  and  after 
■Jcin  in  recorJare'x^txmaible  in  bank,  and  the  one  is  nonfuited, 
.  this  fhall  not  be  tiib  p6nfuit  of  both,   becaufe  it  enfues  the 

*  nature  of  the  firft  writ.     18  H.  6.  28.] 

[7.'Inyir/««AAbroi^ghtby  two,  thtjjiu  a  writ  of  ejirepe* 
ment  againft '  the  .tenant^  and  after  one  demandant  makes  de- 
favltin  the  eftrepement,  by  which  hb  is  nonfuited  ;  this  fhall 
not'  be  the  nonfuit  of  the  other  alfo;  for  it  is  of  the  nature 
of  the  ibrmedoni    Contra  18  H.  6.  28.  b.] 

[S.  K  two  bring  a&ion  of  debt  upon  obligation  Xht  nonfuit       _r_  ^ 
^  of  one  fliidJ  be  of  both.    10  H.'  6;  2.  d.  FoI.  133. 

[9.  Injchre  facias  by  two  ufon  recognizance,  the  nonfuit  of  ^  — v**-^ 
•    one  (hall  be  of  bbth»  becaufe  \i  is  but  chattel.    47  £•  3,  6.  b. 
47  AlT.  ?.]    .•     .   • 

£  10.  So  in  ^ri't  of  Cham^rty  for  maintaining  the  quarrel  in  i^-anfc  kit 
fcire facias  a^ainjl  on/e  recognizee^  and  who  hai  the  land  demand-  founded  u^- 
ed^  .the  no^luit  of  one  plaintiff  is  of  both,,  becaufe  thisaftion  onaaivif^^ 
is  in  nature  of  the  firft,  being  but  accejjiiry.    47. JE.  3.  6.  b.  ^'^t{^';^ 

47  Aff.  3.  7.citcsS.C. 

>mnd  that  it  leeas  there,  that  it  would  be  ocbenrtie  if  foanded  Ofon  adion  r$al\  hut     r       ^       ^ 

'  Brook  fayt  it  (eeuu.all  one ;  for  the  aiiioo  is  perloDal,  aad  miking  Jkall  hi  ruavned    L    57  '    J 

fii.  In  writ  of  ward  of  the  io^  the  nonfuit  of  one  plain* 
tiff  (hall  not  be  the  nonfuit  of  the  other.    49  E.  ^.  27.  30 

E.  3-  3^-1 

.^[12.  In  writ  of  forgery  offalfe  deeds,  the  nonfuit  of  one  plain- 
tiff ihaU  be  of  both.    18H.  6wb.] 

[13.  In  writ  of  right  of  ward  brought  by  baron  and  feme,  the 
noiiuiitofdiefemeihallbe  of  the  baron  alfo.    21  £.  3.   ii« 

•  ak^udged.  ] 

[14.  In  ajjifeby  baron  and  feme  tht  nonimt  of  Utit  feme  ^jr  Ar/ In  ward 
procurement  of  the  defendant  himfelf  fhall  not  be  the  nonfuit  of  >>y  *«'««  "•^ 
the  baron ;  for  diere  is  no  rcafon  that  the  feme  fliall  *  aft  con-  /fe'^^jjj^. 
trary  to  the  baron.  39  AiT.  pL  i.  adjudged.]  xrv.and'artJ 

umfuittd,  thit  was  awarded  the  nAnfiiit  of  the  haroa  and  feme  \  ^uod  iota  bene*    Br.  Konfoit,  pi* 
iS.  citet  SI  £.  3.J». '  ■       *  Orig*  (Cootrariera.) 

[i  j.  In  perfonal  anions  brought  by  executors  the  nonfuit  of 
the  one  fhall  not  be  of  the  other,  but  there  fhall  hcfummons 
andfeverance\  becaufe  the  beft  fhall  be  taken  for  the  benefit 
of  the  deceafed .    Co.  Lit t.  1 39*  ] 

[16.  In  a  trefpafs  brought  ijr  executors  as  executors  y!7rp'00/£r 
taken  out  of  their  own  poJJeJlJion  the  nonfuit  of  the  one  fhall  not 
be  of  the  other.  Co.  Litt.  139.] 

[17.  In  an  account  brought  by  executors  as  executors  upon  re^ 
€eipt  by  their  own  bands  the  nonfuit  of  one  fhall  not  be  of  the 
other.  Co.  Litt.  139.] 

[18.    In 
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6  Rep.  2  5.  b.       [18.  Ill  an  audita  querela  concerning  the  p^ffonaUy  the  nonfiat 
—10  Rep,     Qf  ^hc  one  is  not  the  nonfuit  of  the  other ;  l)ccaufc  it  goes  by 
way  of  difcharge  and  enlargement  of  th'cmfelvcs,  and  there- 
fore the  default  of  the-  one  Ihall  not  hint  the  other.    Co. 

Litt.  13Q.3       .,.'•' 

[19.  In  a  quid  juris  elatnat  the  nonfuit  of  one  is  thenoidoit 
of  both  ;  becaule  the  tenant  cannot  attorn  according  to  die 
grant.   Co  Litt.  139*]      • 

20. 1 1  liT  7.  cap.  2l^  S.  23."  fPicre  there  are  one  or  morephtiM^ 
tiffs  if  any  die^  or  he  nonfuity  and  albeit  all  the  tenants  or  defend' 
ants  and  fame  of -the- petty  jury  dU'^yetJhall  not  the  attaine  ahate^ 
fo  that  two  of  that  jury  remain  alive* 

21.  If  two  be  plaintiffs  in  a  native  habenio^  and  one  be  nour 
iiiited  this  is  the  nonfuit  of  both;    Co.  Litt.  139.  a. 

22.  But  in  a  Itbertate  probanda  the  nonfuit  o/one  is  not  the 
nonfurt  of  both.     Co.  Litt.  139.  a. 

But  ihc  Re-  23.  Trefpafs  by  A^  againfl  B.  and  C.  and  at  the  day  of  impar- 
poncr  fays,  lance  C.  did  not  app'ear^'  whereupon  a  nihil  dicit  was  entredo' 
hcl^  of*an-  goiflflbim.  JS.  pleaded  in' bar;  and  thereupon  A.^replied.  br- 
other reafoa  murrcr  was  joined' uphn  the  replication  and  day  given  over  to  the 
ofthcrrt;^-  next  term;  and  then  adjudged  for  the  plaintiffs  and  at  the 
jodsmm?  fame  term  a  nolle  profequi  was  entred  againji  C.  and  a  vrit  tf 
viz.  becauft  inquiry  of  damages  awarded -a^^/^  B.  and  upon  return  thereof 
tkereytas  fiot  adjudged  again/!  him  ;  and  thereupon  they  brought  error,  and 
^i"^ereJ  ^^^  ^^^'^  offigncd'  VJ^y  betaufc  this  nollf  profequi  is  againft  oae, 
agof'fffl  C.fv  where  judgment  is  entred  againfl  bothy  bccaufe  a  i^trazit  againft 
hi  non-  the  one  is  as  ftrong  as  a  refeafe  to  the  one,  the  which,  beii^ 
Sfl^y^n'^  to  one  of  the  defendants,  is  a  good  difchaige  for  bodi,  and 
aniffoadif-  then  this  judgment  againft  B.  is  erroneous;  and  of  that 
continuance  opinion  wcrfe  all  the  juftices'and  barons  \  wherefore  it  was  re- 
Md\hla"uc  "f^^^^^-  Cro.  E.  762.  Pafch.  42  Eliz.  in  Cam.  Scacc.  Green 
proicqui  1-    Y.  Charnock,  &c 

galnft  hrm 

came  too  late ;  and  the  difcontiiuiaiice  agfunft  one  WtS't  4iiG0ilttiuliace<ai;ajiift  bo(by  aaA  i(  dK  c»> 

tirefuit^  therefore  &c.    IbidL 

r  572  ]  (H)  In  what  Cafes  the  Nonfuit  of  the  Plmnti§ 
againji  onejhall  he  for  others^    In  what  A^ons. 

siKald  [^TN  debt  againft  diver Sy  if  the  plaintiff  be  nonfuited  agudl 
Vernon's  ^  one,  he  ie  nonfuited  againft  both.     2  H.  4. 4.  b.] 

Cafe.  S.  p. 

In  debt  apoB  Mgatiw  agalnfi  three  co-kein,  tim  cmfeft  ajfett^  ZxA  the  third  e^nftjki  «  fir.V  *••- 
c^  ;  the  plaintiff*  refUei  that  the  third  has  imre  laidx ;  and  lUue  thcr^pon  ;  and  at  aih  prina  tke  p^*^ 
tiffivas  nonfuited  I  and  therefore  it  was  now  moved  to  havr  judgment  againft  tke6dicwo^K» 
much  as  they  have  confcflcd  ;  and  the  third  vjho  had  mmfuiied  the  fJmimiftferedt^  eenjat  fe^ jmi^ 
went  to  he  given  agftinft  him  alf  fur  the  fit f^  far  eel  \  but  per  Car.  ih'S  cano'>t  oe;  bccaole  a  aoalwk  ix 
to  ihc  Third  is  a  nonfuit  to  all,  and  the  ctrfent  of  tht  third  canmat  hind  tkefrfi  tw^  rm  iii^f^»£^ 
newi,T,gir.aI;  but  :h<  plaintl ft*  ought  ro  hav<>  had  hit  judgment  entied  aguqfttliBnro  at  fiffft ;  aai  i> 
by  this  default  the  plaintiff  loft  ^is  de*r,  bccaufe  thc£c  was  an  aliw^oatioo  after^  aod  lb  a  new  anp* 
nal  wou?d  comc  toa  Ulc;  and  atl;«Jpcd  for  the  dcfcndaou  Sid.-;7?i  Mich.  2Q.  Car.  r.  B.  K- 
Biakc':.  Caft. 

[a,    Ttrei 


0onfuit» 
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fa.  *^ree  olllgors'and  olligee  deliver  the  'obligation  into  an  tn* 
different  baud  upon  Condition;  if  tUe  obligors  bring  detinue  againft 
bailee  fortbe  obligation^  tlie  nonfuit  of  one  fhall  be  the  non* 
fuit  of  <hc  other.  2  H.4.  i6.J  .    ,    - 

[3*  In  ztr appeal again/l.^twOf  if  the  defendants  join  fever al  Batitwai 
ijfuesf  and  after  the  plainti£F  isnonfdited  againft  one,  this  is  a  held  chat  the 
nonfuit  againft  both.     H.  37,  38  El.  B.  R.  adjudged  between  %^^^^^ 
Curtis  and  BrOwn.]  .  try'dihouU 

be  arraigmd 
rnfoM  tht  decUrathn  at  the  (fuerfsfuif.    Ceo.  E.  460.  CurtM  r.  Savll  «d4  three  dthert. 

ft 

[4,  In  a  wrh  tt^ainjt  three  bj  feveral  pr^cipes^  if  the  de-  Nay.  139. 
mandanrt  be  nonfuited  againft.  one,  this  (hall  be  a  nonfuit  a«  Veroon's 
gainft  all.  ^  ♦  21  E.  3.  36.  b.  7  H.  6.  27.  27  E.  3.  87.  b.  Co.  •  b^'nI^J^ 
"Litt.  139.  ina't  rcalaftion.]  /uCplT?"* 

cites  S.C. 
S.  P.  For^hey  find  pledges  de  p^feijuendo  bat  oiice.only,  and  the  other  tenants  (hall  have  ad« 
vantage  of  it ;  becanfe  the  writ  is  intifc  as  to  the  demandant,  and  Tcveral  as  to  the  tenants ;  per 
Ardern  J.  &  non  Negaturt  ,  Br.  Nonfuit,  j>L  45.  cites  4  £.  3^.  f  S.  P.  For  as  to  th«  de* 

mandant  it  it  hot  one  writ  under  orfe  tefte;  n9te.  Co.  Lttt.  139.  a.  b.— Praecipe  of  dtht  againft 
WHO  hy  feveral  fr^ecifetf  Scilicet,  fraeiff  \the  <mc\-m»d  rtddat  loL  and  pnK\pt  tlie  other  auod  reddat 
loL  the  plaintiff  is  nonfuited  againft  the  one,  this  is  a  nonfuit  againli  both*  Br.  Npnfuit,  pL  i(>» 
cites  7  H.  6.  27,    • 

[5.  In  awr/7  of  quo  jure  communiam  clamat  &c.  brought  by  r*   ■^>— "^ 
twOf  the  nonfuit  of  one  fhall  not  be  the  nonfuit  of  the  other.  ,  F^*-  '34- 
II  H.  3.  Rot.  3,  in  dorfo.  between  the  prior  of  Okeburn  and      ^^\~-^ 
Richard  de  TurrypIaintifF  againft  Robert  Clonnore  adjudged. 

[6.  Impcrfonal  a^ion  againfi  two^  lixhty  plead  feverally^  l( JLtreffutfg 

and  after  the  plamtifF  is  nonfuited  again^  one  before  he  has  again^ftf^V 

judgment  againft  the  other,  he  fhall  be  barred  againft  both-;  senxmptoS 

for  this  operates  ifi  nature  of  a  releafe  of  *a;ll.    Hobart's  Re-  feq««era- 

.  ports  243.. between  *  Eveiey  andSlolcy  (Quere  if  this  be  not  fHajij^re- 

Snifprinted.)]  traxit,  and 

may  iUod 
jgalnft  the  other.    Noy.  X39.  Sir  Richard  Vemoft*s  Cafe.-^-^*  Hob.  180.  S.  C 

7.  Writ  of  entry  2igz\n{t  t^o  by  fever  al  pracipesy  and  the  ««^  ^w  to  avoid 
was  at  one  ijfue^  and  the  other  at  another  iffue  of  jointenancy,  JJ^  dem^ind-. 
and  the  inquejl  found  for  the  demandant  in  the  firfi  iffue^  by  ant  an^ejfti 
which  be  held  judgment  to  recover,  and  after  they  were  de-  the^nmr4 
manded  upon  thelaji  iffue^  and  the  demandant  would  have  been  fj)f^atlu 
nonfuited;  but  per  Markham  he  cannot;  for  by  nonfuit  againft  at  one  day,  na 
one  all  the  writ  Ihall  abate ;  and  Newton  faid  thatJhe  cannot  itfccnis,and 
as  it  is  here  ;  for  judgment  is  given  againft  the  one,  therefore  ^^^^^^ 
no  nonfuit  can  be  againft  him;  quodfuitconceflum,  Br*  Non*  m«>/W  ««/ 

fuit,    pi.  27.  cites  22  H.  6.  42.  ntovewufon 

*  '  .  cm  and  the 

fame  ortfrlnaly  and  the  time  (hall  be  tried.    But  by  the  Reporter,  this  mt*^ter  may  he  aided  by  the  en-, 

try  of  tkefofieay  and  this  Ihall  make  a  diverfity  of  time,  and  then,  if  the  nmfuit  comes  after  thejudg;^ 

menty  and  mt  in  one  inpanty  it  is  welL    Ibid. 

8.  K,  znii^^vftxt  bound  inzhonA  jointly  and feverally,znA  [   573  ] 

-  the  obligee  brought  affion  arainj}  A.  who  pleaded  that  the  itwasar^ud 

,  d     -^  ^      .  a;^;-*;^' that  this  was 

•      «  platnttff  ^i^,,,,yi,y 
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tpoy  tfe^op-  ptalntlff  hrought  debt  en  tbefatd  bond  in  ihe.  Court  of  Poffk  agahijl 
fei betwixt  the  faid  B,  and  after  imparlance  retraxit  ^uereiam  fuamt 
*^\he*oSizee  j^^gDicnt  fi  aftio.    Thc  main quellion  was,  if  tjiis  was  a  bar 


tind 


•f  which  no  to  the  fuing  of  A.  The  juilices  as  to  this  did  not  deliver  any 

other  could  opinion ;  but  the  retraxit  was  pteadeci  in  curia  de  rccordo  de 

tan  *lnd""  I^oo'^*  ^^^  it  was  not  alleged  that  the  Court  bad  power  te  b^U 

thtt'ft  is  .  piea  by  patent  or  prefcription^  and.  therefore  the  pica  was  ill 

not^rehafi  according  to  th6  refolution  in  Turner*s  cafe,   8    Rep.  and 

^2^^nfi'  judgment  was  given  fox  the  plaintiff/   Jo.  451.  HiM.  15  Car. 

a  rciSfe,  B.  R.  Denys  v.  Paini 

and  that  this  t  ;  • 

pica  is  BO  bar  for  A.  And  Crokc  J.  inclinfed  to  tKif  opinion^  ttlAt  ik  h  mkber  a  rcteaie  i«  bSk,  or 
in  law,  hot  qmafi  an  agreanaii  tkat  h£  wU  no  fmtber  profeeuii  \  and  faid,  ihit  it  inigbt  be,  ckar  B» 
paid  the  moiety  of  the  faid  debt,  and  tkat  the  plainiiff  agreed  to  accept  ic  of  hifOy  and  vcrbM  m  inf* 
ther  proceed  againft  him ;  and  that  being  joinily  ^d  {everally  bound  be  migbr  tnake  focb  a^tee- 
ment  and  not  difcharge  the  bond ;  but  Berkely  J.  held  the  ptea  good,  and  z  good  bar,  bccsafe  the 
boiid  is  joint  and  feveraly  and  one  of  .ihem  being  difcharged,'  it  cannot  oow  be  a  joiac  bond  :  a^ 
therefore  a  difcharge  quoad  the  one  b  a  difchaige  al(b  quoad  the  ochef.  But  no  other  jafticcs  bem^ 
in  Court  it  was  adjourned.  Cro.  C.  551.  Trint.  15  Car.  llennts  w,  Payne.  Mar.  95.  pL  t6^ 
S.  C.  but  reports  that  the  obligee  brought  debt  on  the  bond  againik  bdth.  [wffich  perhaps  he  tatMA 
(aa  in  fad  it  was)  at  different  times,  and  by  feveral  aAtdns.J 

Hob.7o.s.c.  ^.  Intrefpafs  agalilftthre^  defeiidants,  one  pleads  to  ijfue^ 
27vS.C.'-- ^^^  the  oxhtt  two  demur  \  plaintiff  has  verdia  oo  thc  iffim 
la/reha^  and  judgment,  and  as  to  the  other  two  nolle  profequt  is  en* 
againiltwo,  tcr'd,  yet  plaintiff  fhall  have  his  ^;r^ar//Vif  againft  the  firft  ;  if 
feverai^pfMs  "^^^^  profcqui  had  been  entered  be/ore  judgment  againft  any  of 
and  at  the  '  them»  this  had  not  amounted  to  a  reieafe  to  all|  but  3  waiver  ^ 
ru^^^r^fuit.    Jenk.  309.  ph  87. . 

flaintiff^  and  ferenil  damages ;  the  plaintiff  may  enter  a  nolle  pft»(equi  asalnft  one,  and  piuceel 
againft  the  other;  and  fo  upon  a  demurrer,  or  iffde  and  demurrer.  R^.  Puc.  ^90.  capt.  5.  cub  1 
l«n.  177.  Ma, 6241    z  Cro.  239. 243.    z  Cio.  Ii8>  349.  And  Hob.  70* 

« 

f" J  H^  ^****  10.  Ia  ejeilment  againft  t^o,  one  confejfed  the  atilen  and  the 
ta\t  thafto  other  pleaded  not  guilty  ;  it  was  held  tliat  he  could  not  enter  a 
be  law,  or  <  nou-pros.  s^inu  one  of  them,  and  have  judgment  againft 
that  the  writ  the  Other ;  -and  a  difference  was  taken  between  trefpafs  and  #- 
^^^illT  jeeimenti  cited  by  Holt  Ch.  J.  12  Mod.  656.  in  the  cafe  of 
prof,  againft  Gfce  V.  RolI,  as  a  cafe  in  the  year  1650. 

one,  or  that 

there  was  aay  difference  between  trefpafs  and-  ejedment  in  that  point ;  be  a^reci!  tW  m  tjeSimak 
they  could  not  be  nonfuitcd  againtl  one  and  proceed  againft  the  another;  but  if  there  be  tve9  tkfwmi* 
4UUS,  and  •ne  of  them  wil  not  appear,  or  mf  ^  confifs  teafe,  tntry  ofid  oaj^rr,  he  may  be  aoqmtredy 
and'thc  piatntiff  proceeded  agiinft  the  other;  and  he  who  is  acquitted  is  party  to  the  rrconl  ;  and  if 
he  cannot  have  a  writ  of  error,  it  is  becaufe  he  is  not  hurt  by  the  Jadgmrat.  Ibid^ — ^  And  be  fad 
that  in  Lord  North*s  time,  if  there  were  federal  defendants,  and  one  of  them  would  not  ooaadi 
leafe,  entry,  and  oufler,  the  plaiutiff  was  non(uIted  againft  all  and  had  judi^cat  for  the  whok%« 
gain  ft  the  cafual  eje&or ;  and  faid  chat  that  was  hard  to  turn  one  out  of  pofldfion  for  defank  of  a%* 
other,  who  was  vMlling  to  defend  his  title ;  and  that  be  never  knew  a  non-prof,  afamft  one»  «rA(« 
t^uo  had  joinuiin  a  ptft  entered  at. niji  priut^  but  it  might  be  doBC  above  and  a  diJtrUgat  takca  osC 
againft  the  other  only.     Ibid    656,657. 

*  V.je&mcnt  again  It  fevcral,  ^ho  ell  entered  into  the  nJe  tf  Xtz^c^  entry,  and  oofter;  mt  tit  m^ 
fame  'u.vuU  co'ife'i  ami  others  vfould  not ;  the  plMKtiff,  at  to  thofe  that  VJOkld mt  coaftft»  entered  a 
prot,  ar.Aivtit  c»  ojainfi  the  others^  and  rear.ered  ;  upon  this  a  rmte  v>at  made,  that  is  tike  aafei 
plaintiff  jMuId  go  or.  ngalnji  thofe  v/ho  vjculd  confefs^  and  at  to  thoft  %uho  njuou£d  notp  JtuM  he  avq 
tut  that  the  Ciiufc  of  (he  oonfuit  Jkould  be  exprtjfcd  in  the  record,  viz.  becaufe  tbole  dcfirndants 
not  confcfs  lea  to,  entry  ami  oufter  ;  and  upon  th-.  return  of  th:  pofliay  the  Cotfft  ^vtuld  he  i/finmti  tk 
lands  nvere  in  the  pvfftjfion  of  thofe  d;fendant%^  that  thtijuj^ment  might  he  enttrtd agaif^  tJk  cafmal e^ 

«j  /9  tlunu    X  Salk.  456,  457.  Palch.  4  Aim.  B.  &.  GiccTCft  Tt  Rolls. 

tl.     \m 
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ti.  In  a  joint  aftion  againft  two  the  juiy  ieverM  the  da*  J«n^-  309- 
**agc8,  50/.  againft  one,  and  lOOoA  againft  the  other ;  plain-  M(^^  iTTsl 
tifF  enters  non-pros,  to  the  50/.    The  entering  the  nolle  pro-  c.       And 
lequi  as  to  &ni  defenditnt  is  no  difchargt  of  the  other ;  and  ^^»  rnterin^ 

JIaintifF  had  judgment,    %  Show.  4^9.  fafch.  1  Jac.  a.  B.  R.  "-^^^^.^^ 
Ladrey  v.  Strode.  to  the  other 

defendant 
tnxtd  the  faah  in  the  veidift.  Cafth.  19.  S.  C.  mnd  Wfirmed  in  Parliament.    Ibid,  zi, 

2 a.  Where  there  are  divers  ijptes  joined  between  the  plaintiff  ^  P.  R.    . 
and  defendant,  and  the  plaintiff  enters  upon  the  roll  a  nolle  ^?^*«p««^ 
profequiy  id  eft,  non  vuit  ulterius  profequi,  that  he  will  not 
proceed  upon  om^  or  more  of  the  iffues  joined,  yet  be  may  pro^ 
ceed  to  trial  upon  the  reji  of  the  iffues.     Reg.  f  lac.  190.  cap.  5. 
Cites  Piac.  Reg.  ao6. 

« 

(I)  Atwhat^jme.  [  574  J 

fl.  TN  debt  againft  divers^  If  one  he  at  the  exigent ^  and  the  sep(D)^ 
'*'  plaintiff  is  nqnfuited  againft  the  other,  this  fhallferve  (H.)pi.6. 
for  him  who  is  at  the  exigent  alfo«     2  H.  4.  4.  b. 

(K)  la  what  Cafes  the  Nonfuit  in  one  Thing 

ihall  be  in  another  Thing. 

[l.lN  debt  if  the  defendant  acknowledges  the  aSlon  for  part^  Becaofehe 

■*  and  pleads  to  ijjke  for  the  refidue,  and  the  plaintiff  has  !;,1{"J^[^,, 

judgment  Immediately  becaufe  It  Is  confeffed^  but  ceffet  executlo  by  wasconftf. 

reyon  of  the  damages  which  arc  to  be  alfefled  by  the  jury  upon  ^^d  before 

the  iffue  tried,  if  the  plaintiff  be  nonfuit  in  this  iffue,  this  ihall  B^tTIh?* 

not  be  nonfuit  for  the  damages  to  be  given;  becaufe  he  has  mnfuitkad 

judgment.     18  H.  6.  a6.  Contra  4a  E.  3.  25*  b.  Adjudged.]  hectb^ore 

then  the  Vkonf^xt  had  gime  to  the  vikoU  afihn,  (b  chat  he  fhoold  not  hare  judgment  for  any  part; 
hni  contra  of  nonfttit  aftier  judpnem  for  part.  Br.  fudgment,  pi.  i  ;o.  cites  41  £.  3.  25.— —Brooks 
fays  th«  reafon  appears  there  plainly  to  be,  becaufe  upon  the  confeiHon  the  plaincitt*  had  judgment 
immediately  of  the  principaf  debt;  tor  if  jadgment  had  not  been  demanJed  of  this  parcel  belore 
•onfuit,  the  plaintiff  conld  not  hare  reco? ci*d  for  atty  part.    Br.  Nonfuit,  pi.  64.  cites  !>.  C 

f  2*  In  writ  of  account^  if  the  defendant  be  adjudge'd  to  ac-  if  the  rfe- 
eottnt^   and  then  the  plaintiff  fues  a  capias  ad  computandum^  in  ^^^^^ 
which  he  is  nonfuited,  it  Ihall  not  be  any  nonfuit  of  the  iirft  acamnt,  an4 
original;  for  this  was  determined  by  the  judgment  to  account  be«//^Me 
fti  E.3.7.  Adjudge<1.3H.4.7,]  ^;tr 

the  inqueft 
M  ready  to  pafs,  and  the  plaintiflT  is  frifknt  anJwlf  mtfie,  he  fhall  be  barred  in  the  principal  aAion  ; 
for  fy  the  award  of  accmnt  the  aSliw  is  Aot  determined'^  lor  the  aAlon  depends  upon  the  origina/,  and  fo 
the  nonfuit  or  difcontinuance  of  account  is  a  difcontinuance  of  all  the  action,  and  not  like  to  other 
mSicfis  where  the  plaintiff  has  judgment  to  recover ;  for  there  the  a^ion  is  clearly  determined ;  and 
*  when  he  bring?  fcire  facias  upon  it,  he  may  be  nonfuited  in  it ;  aad  yet  the  fixft  lecorery  is  good| 
hut  it  is  otherwife  here.    Br.  Nonfuit,  j  L  41.  cites  i  H.  7.  i* 

Vol,  XV,  Aaa  3.    In 
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£3.  Tn  aftion  ofJebt^  if  defendant  upartpUaJs  H  the 

try^  and  to  the  rejidue  wages  his  lawy  (as  he  may)  and  after  de* 
-  fendant  comes  to  make  his  law,  if  the  plaintiff  be  nonfnited 

upon  the  ley  wager,  this  fliail  be  a  nonfoit  for  the  whole. 

P,  16  Ja.  B.  R.]  ^  ^ 

•  Where  [4*  "^^  ^  prohibition^  if  the  plaintiff  declares,  that  where  the 

there  >sbat  fuit  in  the  Spiritual  Court  is  for  tithes  of  four  mills^  that  A. 
•fudifendant  ^^^  fcifcd  of  a  houfc  and  two  ancient  mills  in  the  fame  houfe, 
t^lfje^auo  2"^  ^^^^  ^^  ^"^ *'i  thofe  whofe  eftate  &c.  have  paid  10*.  xji  Hem 
fttTt,ondd€'  of  all  tithes  ijfuing  out  of  the  houfe  and  two  ancient  mills^  auid 
ffwri  to  the  yh^iX.  aftcF  he  built  in  the  fame  houfe  two  new  mills,  andfo  bj  the 
the^phimiff  ^^tw  he  is  to  be  difcharged  of  tithes  of  thofe  two  new  mills  i  A.  the 
may  be  non-  defendant,  as  to  the  cuftom,  takes  iflue  no  fuch  cnftom  as 
fuit  as  to  one  to  the  houfc  and  two  ancient  mills,  and  as  to  the  two  new 
p^o!?ccd"  vaWh  he  demurs  in  law;  and  after  at  the  nifi  prius  to  try  the 
for  the  cufiom  the  plaintiff  is  nonfuited,  this  is  a  *  nonfuic  alfb  as  to 
^9^^''t*'^*^'  the  demurrer ;  for  it  is  but  one  original,  Mich.  13  Car.  &  IL 
r  - jic.sw-  between  Goodwin  and  Smith.  Adjudged  per  Curiam,  and  a 
le^T.ETe-  confaltatioh  granted  accordingly.  Hobarc's  Reports^  24^ 
ky.  Evclcy  V.  Sloley.] 

5.  If  A.  B.  has  diverfe  aRions  or  a6ifes  and  nifi  prins  againil 
^      D.  C.  there  D.  C.  may  appear  in  per f on  to  one  fuit  ^  and  be  ««- 

[  575    ]  .A'^^^  ^^  to  the  other,  and  all  at  one  and  thefanu  day.     Quod 
Nota.  Br.  Nonluit,  pi.  22.  cites  21  H.  6.  20. 

6.  In  trefpafs,  vfhtxt  feveral  pleas  are  pleaded,  and  the  0m  b 
at  iffue,  and  to  the  other  the  plaintiff  replies,  and  his  replication 
is  ill,  and  the  defendant  demurs,  and  the  replication  is-deter- 
mined  to  be  infufhcient,  per  tot.  Cur.  there  is  no  remedy, 
but  the  plaintiff  to  be  nonfuited  in  all  or  barred  of  this  parcel ; 
quod  nota ;  that  a  man  Ihall  be  nonfuited  as  well  upem  n  de^ 
murrer  before  judgment,   as   upon  an  iffue  before  verdid.    Br. 

Lev.  263.  s.  Nonfuit,  pi.  31.  cites  14  H.  8.  23,  24- 

CundRaym.  ?•  ^^  debt  for  rent  the  plaintiff  counted  of  a  denufe  ef  tbret 
175  s.  C.  chambers  and  a  cellar  at  9/.  rent,  and  for  rent  arrear  brought  the 
oftufc  a^^o"'  The  itknd2iT\t  pleaded  as  to  part  nil  debet,  and  to  the 
books  met)-  reftduc,  that  the  demife  was  of  three  chambers,  a* cellar,  and  ok: - 
tionthrrmry  fher  room.  The  plaintiff  as  to  the  plea  of  nil'debet  entered  a 
profequT  *    ^^^^^  profcqui,  and  as  to  the  faid  fpccial  plea  he  dcmttrred  in 

In  ade-     law.     Saund.  206.  Hill.  20  &  21  Car.  2.  Salmon  v.  Smith. 
cUrtiioo  8.  In  aflurapfit  the  plaintiff  declared  of  two  fcveral  promifes ; 

j^c^i  ^l^c  defendant  pleaded,  and  thereupon  the  plaintiff  demurred, 
the  defalk  ^^^  j^aintiff  entered  a  nolle  profcqui  upon  the  fccond promife,  and 
dantda,Birr*d  had  judgment  upon  the  firft  ;  and  the  judgment  was  aiSinned 

':::::(l!Z:  •"  "-L^^-     =  Lev.  33,  34.  HHI  23  &  24  car,  2.  B.  R.  Wool- 

tijfhadjudg.  nough  &  Ux  V.  Virdon. But  the  Repoitcr  adds  a  noa, 

mentov\  ihe  that  no  noticc  was  taken  that  the  nolle  profcqui  was  enicrci 
2nT"hI^'^'«,.  ^P°'?  ^"^  promife  before  the  judgment  wpon  tlie  otlier,  but 
teredaru^il,    fays  it  fccms  to  bc  good  by  the  cafe  of  WaMh  and  Biihop. 

fr9fe(pii  AUn  CrO.  C. 

tk^tth€r  three  cumts,  but  w'tAwt  mifericcrdim  ;  and  this  beirig  alugned  f»r  error,  the  Coott  betf, 

II  the  cxury  ox  a  mifcricordia  had  been  ncccflaiy  at  common  law,  there  »  no  fiatvie  of  j^i 
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^hieh  cares  the  wint  of  fuch  entry ;  for  thofc  ftatntes  extend  to  judgments  entered  hj  eonfeffion, 
nil  dijcit,  or  non  Aim  mformatas  ;  but  the  pr>Dctpal  judgment  Is  neither  of  thefe ;  for  it  is  «  judg< 
ment  QpoQ  a  demurrer  joined.  Now  at  common  law  there  was  n*  need  of  entering  a  mifcricordit 
in  fuch  caies,  bccaufe  fuch  entry  is  only  pro  falfo  clam';<re,  and  here  is  no  colour  of  any  falfe  com- 
plaint, becaufe  the  plalncifTfays  non  valt  ulterius  profequi^  fo  the  judgment  was  affirmed.  8  Mod* 
X9S.  Mich.  10  Geo.  Anon. 


(L)    Where  it  fhall  be  a  Bar  of  other  Aftions, 

and  peremptory. 

!•*    aPPEjIL  of  felony^  robbery,  or  larceny^  maybe  taken  Br.  Percmp- 

■^^  before  the  coroner,  and  if  thtiplamtiff  he  non fuited  after  f^T,  pi.  3»* 

oppearanccy  he  fhall  lofe  his  adtion  for  ever  ;    and  fo  the  non-  •  s?p!  Br!"" 

fuit  is  peremptory.    Br.  Nonfuit,  pi.  59.  cites  22  Aff.  97.  NonfJit,  \u 

51.  cites  47. 

H.  3.  16. S.  P.  Br.  Peremptory,  pi.  8.  cites  9  H.  4.  2. S.  P.  So  o{  nff  eat  of  murder  and  rape, 

and  this  in  favorem  vitae  ;  for  if  the  defandant  be  acquitted,  and  taktf  out  procefs  upon  the  fiatute  of 
Weilminfter  2.  againft  the  abettors,  or  if  he  purchafe  his  original  writ,  for  that  caufe  he  may  be 
Aonfuit.     Co.  Litt.  139.  a.  (d) 

If  the  plaint iff/>r  •  appeal  of  tnaiheim  be  nonfuited  after  appearance,  this  is  a  good  har  in  trefpafs, 
per  Knivet  Ch.  J.  clearly ;  and  fo  it  •  feems  peremptory  clearly.  Br.  Nonfuit,  pi.  40.  cltts  43 
AC  39. Br.  Trefpafs,  pi.  26^1.  cites  S.  C. Br.  Nonfuit,  pi.  66.  cit(»  S.  C. Br.  Peremp- 
tory, pi.  62.  cites  S.  C— S.  P,  per  Knivet  Juf>'ce,  and  he  fhall  not  have  trefpafs  or  appeal  there- 
of agam.  Br.  Peremptory,  pi.  37.  cites  S.  C. *  S.  P,  for  the  writ  fays,    felonice  mtihcmavity 

and  therefore  the  nonfuit  is  peremptory.     Co.  Litt.  139.  a.  (e) 

In  appeal  by  feme  of  the  death  of  her  hujband,  if  the  plaintiff  is  nonfuited  in  appeal  after  nppear-^ 
»nce,  ibe  ihall  not  have  anothar  appeal;  per  Hals.  Quod  nemo  negavit.  Br.  Nonfuit,  pi.  1 1.  cites 
9  H.  4. 1 2. 

2.  In  writ  of  error  the  plaintiff  was  nonfuited,  and  brought  Br.  Error, 
another  writ  of  error,  and  was  received  to  it,  and  they  pro-  ^/c^^'^^g* 
ceeded  to  the  examination  of  errors,  and  reverfed  the  firft  p.  ibid,  pi.' 

•judgment,  notwithftanding  the  allegation  of  the  nonfuit  in  140- cues » 
the  firft  writ.     Br.  Nonfuit,  pi.  38.  cites  23  Alf.  8.  ?'  ^  .'^'  , 

But  if  the  party  be  in  exec(.ition,  he  fhall  not  have  fuperfedeas.    Per  Cur.  Br.  Nonfuit,  pi. 

42.  cites  S.  C. S.  P.  Ibid.  pi.  47,  cites  5  E.  4.  2. S.  P.  Br.  Peremptory,  pi.  38.  cites  2  H. 

7.  xa«  &  19. 

3.  In  audita  querela  the  plaintiff  (hall  have  2.fuperfedcas,  but  I'^J^''/?^ 
if  he  be  nonfuited  in  the  audita  querela,  yet  he  may  have  ano-  p],'^"^^.''";,^^'' 
ther  writ  of  audita  querela,  but  not  a  fuperfedeas.     Br.  Non-.  2  k.  7.  ra. 

fuit,    pi.  Q2.   cites  24  E.  3.  7.  &  22  E.  3.  4.  'Quod  Mor. 

ceffit. S,  p.  Br.  Peremptory,  pi.  38.  cites  2  H.  7.  12.  &  19. 

If  a  man /iifs  execution  contrary  to  /tis  own  deed,  and  tbc  o.thcr  fues  audita  querela,  and  htsfuperfe* 
deal  in  Chancery,  and  after  is  nonfui'ed,  and  the  other  fues  execut»on  ag'in,  ihere  in  audita  querela 
he  fhall  not  ou(^  the  plaintifl*of  execution;  per  Marlcham;  and  per  Yelverron,  this  is  becaufe  a 
rmxijhall  have  hut  one  fuperfedeas  in  Chancery,  Br.  Nonfuit,  pi.  26.  dtes  21  H.  6.  34.  Br.  Pe- 
remptory, pi.  iS.  cites  S.  C. 

4.  Nonfuit/«^^r^aif/irT;///«  Is  not  peremptory,  but  he  (hall  I*"- i*^^"* 
have  a  new  writ.    Quod  Nota.  Br.  Nonfuit,  pi.  33,  cites  24  ^H^^'^^ 
£-.3.45.  ^  f-i-*5— 

S.  p.  per 
Cur.    Andfo  in  fdd  jterticlamat ;  contrary  in  andent  time.    Quod  Nota  bene.  Br.  Nonfuit,  pi.  57. 
(bis)  citas  24  £.  3.  4^.  ^ 

Aa2  S*    ^^ 
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5.  \r\filri facias  upon  recogntzanee  the  plaintiff  was  nonfuif^ 
ed,  and  brought  another  (cire  facias  in  the  fame  bank*  and 
well ;  qaod  nota ;  for  there  is  the  record  ;  but  contra  where 
the  tenor  of  the  record  only  has  been  fent,  and  not  the  rccorl 
itfelf.,  Br.  Scire  Facias,  pL  128,  cites  24  E.  3.  73. 
S.  P.  per  6.  In  attaint  the  nonfuit  is  peremptory ;  for  upon  thisthere 

Poie,«nd      Js  aMudgmcnt  given.    Br.  Nonfuit,  pi.  30.  cites  32  Afll  la. 

that  all  the  ^      o  o  m      ^^  ^  ^ 

parties  are  by  this  ^  acquitted  and  difcharged  for  ever.    Quod  non  negatur.    Br.  ^oemfferfV  pL 

29.  cites  10  Aff.  I  J.  8c  31  Aff.  13.  ace. *  Grig.  (Aflbuths) 

The  reaion  why  the  nonfuit  in  attaint  is  peremptory  is,  for  the  faith  that  the  Ixw  givei  to  tke  «er> 
diA,  and  for  th« 'terrible  and  fearful  judgment  that  (hould  be  girca  againft  ihefiilt  jaij  ifthey 
ihould  be  conTiAed.    Co.  Litt.  139.  a.  (f) 

7.  Contra  M^nJifcont  J  nuance  ;   for  upon  this  there  is  no 
judgment  given,   as  upon  nonfuit;   note  the  <liver£ty.    Br. 
Nonfuit,  pi.  39., cites  32  Affi  13. and  19  Aff.  13.  accord- 
ingly. 
Br.  Nonfuit,      g.  Petition  of  right  was  traverfed  and  the  party  nonfuited  ia 
II H.  4!^ea.  ^^  petition  ;  and  the  opinion  was,  that  he  may  have  a  new 
s.  c.^^ — A   petition,  notwithftanding  the  nonfuit.    Br.  Petitiony  pL  lo. 

man  may  be    citeS  II  H.  4*  CI.  67. 
nonfuited;  i/i 

m  fetithn  and  hare  a  new  petition.    Br.  Nonfntr,  pU  34,  cites  4  H.  6.  11.    ■     Sia  in  n  tr^oe^  tad 
have  a  new  traverfe.    Br.  Ibid.— S.  P.  Br.  Traverfe  de  Officr,  pi.  54.  ekes  Fiowikc's  RendxB|^ 
Nomfuit  in  petiiifm  after  ij/ue  J9ineA  is  peremptory.     Br.  Petiiion,  pi.  22.  cues  3  H.  7.  13.         Be. 
Peremptory,  pi.  72.  cites  S.  C.   -   8  P.  per  Townicnd.    Qvcre  indc.    Br.  Nonloii,    pL  43.  cica 
S.  C.  a&d  22  K.  4.  9* 

9.  A.  brings  debt  againft  B.**— — B.  imparls  till  tb€  marrow  ; 

B.  appears  ;  A.  is  demanded  and  does  not  appear ;  A»fhall  be 

noniuit.     If  the  imparlance  had  been  general^  and  not  at  a  day 

certain,  and  the  defendant  had  appeared,  and  the  plaintiff  be* 

ing  demanded  had  made  default,  A.   in  this  cafe  Ihould  be 

barred ;  for  this  is  a  departure  in  defpite  of  the  Court,  and  a 

retraxit,  as  is  ufcd  in  a  common  recovery,  upon  the  voucher 

of  the  tenant,  the  vouchee  appears  dnd  im|>arls  to  no  certain 

day,  and  being  demanded  makes  default,  judgment  is  heie- 

upon  given  againft  the  tenant,  and  for  the  tenant  ag^nft  the 

vouchee  to  recover  in  value.  Where  the  imparlance  is  general* 

both  parties  ought  always  to  attend  the  Court ^  and  are  demand « 

able  at  the  pleafure  of  the  Court :  it  is  otherwife  where  the 

imparlance  is  to  a  certain  day,  for  in  this  cafe  the  parties  are 

not  dcmandable  till  the  day.    Jeuk.  80,  81  •  pL  58.  cites  9 

H.  5.  5. 

^i  ^^f"^^»       10.  A  man  brought  writ  of  error  and  f cire  facias  upon  lU 

S.C.acc(^.  and  ^{tcr  is  nonfuited,  znd  thtn  brings  another  writ  of  erriormmd 

ingly.  Brook  another  fcire  facias  thtxtXTfoli^  and  ^t  plaintiff  in  the  fir/i  ac^ 

fays,  quw€,  fi^fi  ^vho  recovercd  prayed  execution^  and  the  plainti^  in  the 

[    S77   J  writ  of  error  prayed  fupededeas  till  the  error  was  difeulSed* 

I'uitfhairbe   ^^^  ^^^  ^^  ^1  &ward,  becaufe  he  had  no  fuperfedcas  xm  thtfirfi 

lefenvdto     writ  of  error ;  and  vet  by  Hongate  Chief  Clerk,  the  firft  writ 

thcfcirefn-  of  error  is  fuperfedeas  in  itfelf,  and  it  is  faid  that  it  isfo 

vnEoTtfnr!  ^^^^ ^  the  writ  of  error  abates^  inafmuch  a9  the  plaintiff  is 
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made  abifliopor  knight,  he  ihall  have  another  faperfedeas.  Vemr  it 
Br.  Error,  pi.  5 ;.  cites  9  H.  5.  1 3.  ^^fj^^^ 

^         -  and  ihe 

flainriff*ii  nonfuited^  there  he  jnay  hive  amther  xvrtt  tf  error  and feirefaciau    Br.  Noufuit,  pL  63. 
cttcs  6  H.  7. 16. 

XI.  Nonfuit  after  appearance  is  peremptory,  and  e  contra  Br.  Percmp- 
hfore  appearance.  Br-  Faux  Judgment,  pi.  9.  ciies  21  H.  6.  c?twS.^c.^ 
34.  and  fays  it  feems  fo  by  that  cafe.  Brook  fays, 

it  Teems  I  hat 
mfwifuii  h  f€remptoiy  but  nonfuit  after  appearance.  Br.  NonAiity  p).  66. — In  fuare  impeditt  nonfuit 
'  after  appearance  is  peremptory.  1  Salk.  ^59.  Mich.  3  W.  &  M.  B.  R.  Bcrrkley  ▼.  MaDfard.-<*S. 
F.  If  (he  plaintiff  in  quzre  impeclit  be  nonfuited  after  appearance,  the  defendant  Jhatl  make  titU^  and 
Aail  hiT^  writ  to  the  bifhop,  though  it.be  before  any  count.  Br.  Nonfuit,  pi-  62.  cites  19  £.  4.  9^ 
Je  ^3  H  6.  I.— — 

It  is  a  general  rale  that  nonfuit  hefore  appearance  is  not  peremptory  in  any  caie;  becaufe  a  ilringer 
may  purchale  a  writ  in  the  n.^me  of  him  that  hath  caufe  of  aAion.  Co.  Litt.  139.  a.  (f )— Non- 
iiiic  hefere  appearanee  is  no  bar  in  another  aAion.    Cazth.  173.  Cloberry  ▼.  Bifhop  of  £xoa. 

12.  It  was  faid  by  fome  of  the  Court  for  law,  that  if  a  man 
be  adjudged  to  account  and  is  at  ijfue  before  the  audhcrsy  and  the 
inqueft  is  ready  to  pafs,  and  the  plaintiff  makes  default,  he 
ihall  be  nonfuited,  and  the  aftion  Ihall  not  be  revived  after. 
Br.  Nonfuit,  pi.  41.  cites  i  H^  7.  2. 

13.  If  a  man  be  adjudged  to  account  who  is  not  prefent,  a  ^ontrahh 
capias  ad  computandum  Jhall  ifjue^  and  upon  this  returned,  li  ^JSfatt^MU 
the  defendant  appears,  and  the  plaintiff  makes  default,  he  enLm\  for 
ihall  be  nonfuited,  and  yet  another  time  he  (hall  have  yc/V^  they  have  no 
facias  ad  computandum ;  per  Townfend,  which  was  not  deny'd ;  thi.Br^bid 
and  this  fcire  facias  gives  day  to  the  parties^  upon  which  they 

fhall  plead  to  the  afiion.    Br.  Nonfuit,  pi.  41.  cites  i  H« 
7.  2. 

14.  Where  zjlatute  gives  affion  as  maintenance,  decies  tan- 

tum  &c.  which  were  not  at  common  law  before^  it  feems  that  the  ^ 

party  may  be  nonfuited,  and  have  a  new  adion,  and.traverfe 
IS  in  lieu  of  aAion.     Br.  Traverfede  Office,  pi.  i6. 

15.  In  writ  de  nativo  babendo  nonfuit  after  appearance  is  pe*    • 
remptory ;   for  thereby  the  villein  is  enfranchifed.  Co.  Litt* 

139.  a.  (c)  ^ 

16.  But  in  a  Ub$rtate  probanda  nonfuit  after  appearance  is 
not  peremptory.    Co.  Litt.  139.  a.  (c) 

17.  Nonfuit  in  a  writ  of  right  where  the  ilTue  is  joined  upon  But  iftht 
the  meer  right  is  peremptory.  Otherwife  if  the  iffue  bad  been  "^f»»t  ^ 
joined  upon  any  collateral  point.     Goidfb.  90.  Trin.  30  £liz.  p^ra^l  in 
Heydon  v.  Ibgrave.                                  y  \vA  cafe 

nal  fliaU  not  be  given;  but  contn  after  appearance.  Br.  Nonfuit,  pi.  26.  cites  2t  H.  6.  34» 
jMod  ei  deforeeat  in  nature  of  a  writ  of  right  was  brought,  in  which  the  mife  was  joined  upon  the  mera 
rigktf  and  after  tbe  jury  was  charged,  the  demandant  upon  mnftdtwai  barr*d  by  judgment,  and  a  new 
qaod  ei  defnrceat  was  brought,  and  the  fitft  judgment  pleaded  in  bar^  upon  which  there  was  a  de- 
murrer, and  adjudged  a  good  bar,  and  judgment  final  given ;  whereup«n  error  was  afiigned,  thaf 
judgment  final  ought  not  to  have  been  given  upon  this  demurrer;  and  atter  argument,  the  opinion  of 
the  Court  upon  conference  with  fereral  of  the  juftices  of  England  was,  chat  ^€  jvdgmcnt  ought  l» 
iei£r0e^    Mo.403.  pL  536.  Patch.  37.  Eliz.  Aprichard  v.  Fcnry. 
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18.  After  nonfuit  no  motion  can  be  made  in  arreji  of  juJg» 
Plenty  for  the  plaii\tifF  is  out  of  Court ;  per  Cur.  And  tno* 
the  cafe  was  In  replevin  where  the  avowant  is  sl&ot,  yet  it 
cannot  he  made.     Litt.  R.  253.  5  Car.  C.  B.  Lucas  v.  Heath. 

ig.  When  a  plaintiff  is  nonfuit»  if  he  will  again  proceed  ia 
the  fame  caufe,  he  muft  put  in  a  new  declaration,  and  cammot 
proceed  upon  that  declaration  whereupon  he  did  proceed  in  the 
caufe  and  wherein  he  became  nonfuit :  22  Car.  B.  R.  16  April 
1650.  For  by  his  beini;  nonfuit,  it  fhall  be  intended  that  he 
had  no  fuch  caufe  of  fuit  as  he  declared  in  ;  and  (o  that  de* 
claration  is  void ;  and  he  hath  no  day  in  Court.  2  L.  P.  R. 
231. 
[  57^  ]  20.  The  declaration  on  the  niji  prius  roll  varied  from  the  plea 
roily  and  plaintiff  at  niii  prius  was  nonfuit,  Diftringas  de 
novo  was  awarded,  and  tlie  nonfuit  not  material.  Rayjn.  38. 
Mich.  13  Car.  2.  B-  R.   Read  v.  Grapler. 

(M)  Of  calling  for  the  Plaintiff. 

•  ^rig.         I ,  ^^OTE,  tho*  *f  A^  plaintiff  appears  when  tht-inquejl  afptarff 
(homtquc)         i>l   ygj.  ^i3cn  they  are  fworn  upon  the  iffue  and  are  toge- 
ther, and  after  come  back  to  give  their  verdid,   he  fliall  bo 
then  demanded,  and  may  be  nonfuited  notwithftanding  hisap* 
pearance  before,  and  fo  it  is  ufed  at  this  day.    Br.  Nonfuit, 

{  Q?i«re  if  •  pi.  65.  ciies  J  50  E.  3.  12. 

th  s  be  not 

misprinted,  tho'  all  the  editions  cite  as  herr» 

2.  Plaint  was  removed  out  of  C.  jB.  by  pone  by  the  defenJoHt^ 
and  at  the  day  of  return  the  plaintiff  did  not  come^  by  which  the 
plaintiff  was  demanded  thus,  [viz.]  J.  F.  thou  lofeji  tby  writ* 
Br.  Nonfuit,  pi.  28.  cites  21  H.  6-  50. 

Z-  If  a  replevin  be  by  writ  or  plaint ^  yet  the  form  to  demand 

the  plaintifl  to  nonfuit  him  is,  J.  F.  thou  lofeji  thy  writy  and 

tioty  thou  lofcfl  thy  plaint ;  and  the  plaintiff  did  not  come,   be- 

caufe  nonfuit  was  awarded,  and  that  the  defendant  may  foe 

return.     Br.  Nonfuit,  pi.  28.  cites  21  H.  6.  50.  per  Brown. 

Til- Co  n         ^    ijj  j^^Ij^  upon  bond  they  are  at  iffue^   and  at  another  dmy 

pUintifitlr^  /A^  defendant  confeffcd  the  deed  when  the  inquefi  appearedy  by 

a  nontuit      zvhich  they  were  charged  upon  the  damages  only^  and  after  they 

uniiuht-iu-  cQj^g  lack  to  give  vcrdi^  of  damages^  the  plaintiff  there  ihaU 

to"!c*hdr  »ot  be  demanded  nor  nonluited;  tor  the  judgment  Jhall  be  now 

rciuit,  nor   ul>on  the  confcffion^  and  not  upon  the  verdih  \  tor  they  were  not 

thcnnc.hcr  cliar;^cd  upon  the  iifue,  but  only  of  damages,  as  an  inqueft  to 

huldvan-^    inquire  of  damages,  and  not  an  inqueft  upon  iffue;  Nota. 

ra  e;  fur      Bf,  Nonfuit,  pi,  6i,  citcs  i6  E.  4.  !•• 

th    iuiyt\^f 

>H/t  P'.ui  'u.ue  auth'iritj  to  taie  the  verdift  <iu:tIiout  dananJing  the  phictxff ;  and  there  Is    n*>  ertry  of 

UiS  ixr.iig  UcxnaoUcd  j  nor  ia  it  error  if  he  be  not.  Com'o.  331.  Tiin,  7  \V.  3.  B.  R.  Read  r.  Waidrra* 


5.  Upon  a  trial  when  the  jury  comes  to  deliver  in  their  vcr- 
dia,  and  the  plaintiit  is  ciHsd  to  hear  the  vcrdi£l ;  if  he  do 
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9i0i  appear  after  h  is  tirlci  ealUd  by  the  ciyor  of  die  Court,  ^ 
he  IS  to  be  nonfuited,  and  the  nonfuit  is  to  be  recorded  by 
the  feeondary^  by  the  direction  of  the  Court,  at  the  prayer  of 
the  defendant's  counfeL  Hill.  21  Car.  B.  R*  For  the  Court 
will  not  order  it  to  be  recorded,  except  the  counfel  pray  it  for 
the  client*    2  L.  P.  R.  231. 

(N)  Entry  thereof;  when,  where,  and  how ; 

jdnd  Pleadings. 

I .  'TpHERE  are  divers  manners  of  entries  of  a  retraxit.  After 
^  both  parties  have  appeared  in  Court,  the  entry  />,  Et 
fofiea  eodem  die  revenit  hie  ad  barram  prad*  tenens  per  attorna-^ 
tumfuumpradiffum^  ti  pr^d*  retens  tunc  folemmter  exa£ius  non 
venity  fed  afe^a  fua  prad*  incontemptum  Cur*.fe  retraxit  ideo 
confideratum  eji  quod  petens  nihil  capiat  per  breve  fuum  prad^ 
fed  Jit  in  mifericordia  profalfo  clamor e  fuo  inde^  I5  quod  pr^rd* 
tenens  eat  inde  fine  die,  8  Rep.  62.  a.  Mich.  6  Jac.  in  fieecher's 
Cafe,  fays  this  appears  Trin.  5  H.  6.  Rot.  320. 

2.  Another  form  is,   Et  fuper  hoc' idem  querens  dicit^  qund  r    -^q  -i 
ipfe  non  vult  ulterius  placi turn  fuum  pr ad*  profequiy  fed  abinde 

emnino  fe  retraxit  bfc,     Ideo  (ic.  Ibid. 

3.  Another  form  is,  &uod  idem  querens  fatetur  fe  (feucogno^ 
vit  fe)  ulterius  nolle  projequi  verfus  prad*  def.  Ufc.  de  placito 
frofd.  Ibid. 

4.  jfnd  entry  of  a  departure  in  dcfpite  of  the  Court  of  the 
part  of  the  tenant  is,  Et  prad^  A.  licet  folemniter  exaffus  non 
revenit  9  fed  in  contempt*  Curia  receffit  d  defaltamfecit\  and, 
this  is  when  in  judgment  of  law  he  is  prefent  in  (jourt,  an^, 
being  demanded,  departs  in  defpite  of  the  Court ;  this  amounts 
to  a  bar  in  refpeft  of  the  defpite  and  contempt  to  the  Court* 
And  yet  the  judgbentis  there  given  upon  default  as  appears 
before.  Ibid.  &  62.  b. 

5.  A  man  fued  writ  of  error  in  B.  R.  and  permitted  there*  Br.Error, 
cordtolie^  and  did  nothing,  by  vfhich  the  plaintiff  breught  fcire  pl.6.citci 

facias  of  execution,  and  the  defendant  was  twice  returned  nihilj  '  ' 
by  which  it  was  entered  that  mafmuch  as  the  defendant  was 
demanded  and  did  not  appear,  therefore  ^a/  executio  &c.  and 
this  entry  was  after  upon  the  fcire  facias  to  have  execution, 
and  not  to  be  a  nonfuit  in  the  writ  of  error,  quod  nota*  Br. 
Nonfuit,  pi.  2.  cites  9  H.  6.  13.  ^ 

6.  Where  the  plaintiff  is  nonfuited  after  iffue  joined  in  ^ 
fecond  deliverance,  there  a  fpecial  entry  Jhall  be  made,  and  this 

by  reafon  that  the  defendant  fliali  have  return  irreplcvifable. 
Br.  Nonfuit,  pi.  24.  cites  22  H.  6.  22. 

7.  A  retraxit  cannot  be  by  the  plaintiff  unlefs  he  comes  in  *^«*7®"'* 
proper  per f on,  and  if  it  be  awarded  by  arbitrement  that  J.  N.  iSi^ions  «re 
Ihall  withdraw  or  retraft  fuch  adion,  there  a  difcontinuance  (procedere      * 
or  nonfuit  will  not  ferve,  but  he  ought  to  make  a  retraxit,  »»»  wiit.) 
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jtdabindt  per  Catclby ;  and  it  Is  faid  there,  that  he  mafdo  itiiefixelist 
rTJ^T/nd'tf  ^^y  comes,  and  the  entry  (hall  be  quod  querem  In  propria  fer» 
be  be  pre-  fona  fua  ventt  et  dicit  quod  ipfe  pladtum  fuum  pr^tditi*  ukerim  * 
fcnt  in  Court  profequi  ftoH  vult ;  quod  nota  ;  and  retraxit  i$  a  t  *«*  to  tb$ 
JJ^^'^^tT^/'  plaintiff  for  ever.    Br.  Departure,  pL  12.  cites  21  E.  4.  43- 

try  t$,  a  fec- 

ra  foa  pnetl*  in  contemptum  Curtje  fe  retraxit  Ztc.  «r  fatetur  le  oheriM  nolle  proieqai  ace*  aad  vitk 
this  agrees  3  H.  6.  14.  a.  zX  Ed.  3.  43.  a.  &  4  E.  3.  23.  a.  Where  the  cafe  was,  that  tlutee  oopaiw 
ceners  were  plaintiffs  in  vrit  of  difceiC)  and  two  of  thepi  appeared  in  perfoo,  and  the  tbird  bj  au 
trrnev,  ad  faid,  that  tliey  would  no  forrhcr  fue  ;  and  could  noty  because  the  one  was  bj  attanBcy^; 
by  which  they  were  nonfuiced.  8  Rep.  5S.  a.  b.  Micb.  6  Jac.  in  Bcccbq's  cafe,  SL  F«  i% 

Mod.  652*  in  cafe  of  Grea  t.  Rolle. 

f  3r.  Pcparturey  pL  13.  cites  15  E.  3.  and  Fitzh.  Afllie  96. 

8.  In  cafe  of  nonfuit  after  privy  verdiS  the  verdiA  wliich 
was  before  given  (hall  be  entred  on  the  back  of  the  pamml  or  im 
thtfchedule  annexed^  and  not  in  the  roll  &c*  Kelw.  65^  pL  ^ 
Tnn,  ao  H.  7. 

9.  In  trefpafs  were  feveral  iffues^  onefoundfor  tbeplaimiffh 
fuper  hoc  idem  quer  gratis  hic  in  Cur.  cognovit  fe  uiterius 
nolle  profequi  verfus  le  defend*  de  ceteris  exitibus,  upon 
which  there  is  an  eat  indefine  diOf  and  the  plaintiff  has  judg* 
inent  for  the  other.  2  Salk.  456.  Mich.  3  Ann*  B.  R.  in  cafe 
of  Goddard  v.  Smith,  cites  Co.  £nt.  650.  d. 

10.  Iffiiewasfor  part^  and  demurrer  for  part  in  an  aftioil 
of  trefpafs^  ana  verdifl  pro  quer*  upon  the  iBuc ;  upon 
which  the  plaintiff  enters  a  non  pros,  in  this  tnanner, 
£t  fuper  hoc  idem  quer*  quoad  materiam  prsedifi.  unde  partes 
prxdid.  pofuerunt  fe  in  Judicium  fatetur  fe  nolle  materiam 
lUam  &c.  uiterius  quovimiodo  intromittere ;  ideo  idem  de- 
iendens  eat  indefine  die  &c.  &  fuperinde  idem  quercns  petit 
judicium  de  damnis  prsdid.  &c.  ideo  confideratum  cft»  that 
the  plaintiff  recover;  and  that  the  plaintiff  be  amerced  pro 
£ilfo  clamore  as  to  the  reft,  &  quod  defendens  eat  indc  fine 
die.  Ibid,  cites  Co.  Ent.  676.  &e«, 

11.  Jury  came  in  with  their  verdift,  and  the  plaintiff  was 
nonfuit,  and  the  entry  is.  Super  quo  querens  folemniter  ex* 
aSus  non  revenit  nee  eft  profecutus  billam  fuam,  fuper  qoo 
confideratum  eft  ^uod  nil  cafiat.  Ibid,  cites  Co,  Ent.  %%. 

12.  Error  of  a  judgment  in  B.  R.  The  error  affigned  was, 
whereas  the  plaintiff  was  nonfuited  in  trefpafs  after  evidence; 

(  580  j  the  judgment  is,  quod  nihil capii per  billam^  which  is  a  bar; 
whereas  it  ougl>t  to  have  been  only  in  mifericordia  quia  worn  pr%% 
fecutus  efl  &c.  But  it  was  held  to  be  no  error ;  for  all  the 
precedents  of  later  times  are  in  that  manner.  2.  For  diat  die 
judgment  is,  quod  quenns  tsf  plegii  fuifint  in  nufericordim  pro 
jaljo  clamore  fuo^  whereas  it  ought  to  have  been,  quia  non  projo^ 
cutifunt  \  for  it  ought  not  to  be  pro  falfo  clamore,  but  whoe 
it  is  after  verdift  of  judgment  upon  demurrer ;  and  for  that 
fee  F.  N.  fi.  76.  a.  Book  of  Entries,  1 76.  And  for  this  mat* 
ter  it  was  held  to  be  manifeft  error,  and  the  judgment  wis 

ftrerftd,    Cio-  J.  213*  Mich.  6  Jac.  Ba  R,  Anon« 

13.  la 
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T3.  Inafiionupon  xkteafe^  if  thepIaintifFbeif0if^/V,  and 
mfter  it  is  entered,  that  he  reliquit  a&imemfuam  fifatetur  fe 
nolle  ulterius  frofcqui^  this  is  not  any  nonfuit  as  it  is  entered* 
See  Error  (A)  pi.  c.  cites  Mich,  11.  Jac.  B.  R.  between 
Coles  and  Lowe.     Adjudged. 

14.  Debt  againft  J.  B.andC.  by  three  feveral  pretctpes^  and  AtatiM 
is  at  iflue  upon  non  eft  faAum  with  A»  and  when  the  jury  was  fuedout 
returned  to  give  their  verdift,  the  plaintiflF  is  nonfuited ;  and  252^^- 
the  entry  was  non  profequitur  de  veredifio  habendo;  per  ireffafii\^ 
Car.  that  is  moft  barbarous  ;  for  it  ought  to  have  been  non  pi^nciff wn 
profequitur  bre.  fuum  ;    and  the  nonfuit  againft  one  is  the  J|^"^"^^ 
nonfuit  againft  all.    Noy.  139.  Sir  Richard  Vernon's  Cafe.    d^UrZi^ 

and  the  de* 
fnidant*!  attorn^  0Uirtd  fmf  wmjtdti  againft  hiai ;  and  it  was  held  to  be  irrepilary  becaufe  th§ 
*^f^\  h  joiDt»  and  tho'  the  plaintiff  may  count  ievenlljr  againft  the  defeudaocs,  yet  it  renuint 
joint  tin  tt  ia  fevered  bjr  the  Co«it«  %  Salk*  455.  Trin.  11  W.  3.  B.  lU  Allington  t.  VaTa£)|; 

15-  In  ejeftment  to  try  the  cuftom  of  Eaft-brent  in  So- 
menetfhire  of  copies  for  three  lives  the  plaintiff  was  nonfuit^ 
and  one  of  the  defendants  being  dead  Hales  Ch.  J.  advifed  to 
enter  into  fuggeftion  on  the  roll  that  one  was  dead,  elfe  the 
judgment  for  the  defendants  on  the  nonfuit  will  be  erroneous 
as  to  all ;  and  the  defendant  did  accordingly.  %  Keb.  8329 
^ZZ*  Mich.  23  Car.  2.  B.  R.  Hawthorn  v.  Bawden. 

16.  A.  brought  a£t]on  againft  the  coUedor  of  the  King's 
tax  who  brought  it  down  to  trial  by  proyifo  and  there  the 
plaintiff  was  nonfuit,  and  now  defendant  moved  fox  cofts  in 
triple  ;  note  the  judge  could  not  certifie  in  this  cafe  that  de- 
fendants was  Jued  as  colleffor^  becaufe  the  plaintiff  was  non^ 

Juit  before  evidence  ;  p^r  Holt  it  muft  appear  then  by  affidavits^ 
and  there  muft  be  a  fpecial  entry,  quia  fuper  exam,  apparet 
Curie  &c.  Cumb.  322.  SirP.  Egerton's  Cafe. 

17.  A  man  m^y  be  nonfuited  in  term-time,  and  the  record 
madfe  up  in  the  vacation ;  but  it  muft  be  entered  on  the  roll 
of  the  preceding  term  ;  per  Holt  Ch.  J.  12  Mod.  417.  Muf« 
grave  v.  Efcourt. 

18.  In  ejeflment  a  retraxit  was  entered  as  to  one  at  nijiprius 
and  trial  againft  the  others,  and  held  well.  12  Mod,  651. 
Grec  v.  RoUe, 

19.  It  was  agreed  in  the  arguing  of  this  caule,  that  wherp 
there  zrcjeveral  defendants  y  znd  they  fever  in  plea,  whereupon 
iifue  is  joined,  that  the  plaintiff  may  enter  a  non  pros,  as  to 
tfff^  defendant  at  any  time  before  the  record  isfenidown  to  be 
tried  at  nifi  prius.  2  Salic  457.  Paich.  4  Ann.  B.  R*  in  cafe 
of  Greeves  V.  Rolls. 

20.  Non  pros,  ought  not  to  be  entered  upon  an  indiffment 
but  upon  motion  in  Court  and  leave  thereby  obtained.  Farr* 
86.  the  Quepn  v.  Parker 

(O)  Judg. 
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(O)  Judgment 


1.  A  CTION  upon  the  cafe  upon  a  promifc^   in  €$nfiiteratM 

■^^  that  be  promt  fed  to  pay  lo/.  within  Rx  weeks,  the  defend^ 

etnt   ajfumed  to   do  jfuch  a  things   and    tor  non-performanoe 

brought  the  aAion ;  and  upon  non  aflumpfit  pleaded,  the  par* 

[581    }  ties  being  at  ilTue,  the  record  of  nifiprius  was,  in  confidera- 

tion  that  he  pronufed  to  pay  loL  within  fix  months^     And  for 

this  variance,  being  againft  the  truth,  and  the  former  record, 

the  plaintiff  was  nonfuited,  and  upon  advifement  of  two  pre* 

cedents,  a  venire  facias  de  novo  was  awarded^  and  the  ifliie  be* 

ing  tried  for  the  plaintiff,  judgment  was  given  for  him.  Cited 

Cro.  J.  670.  Trin.  21  Jac.  in  cafe  of  Young  v.  Englefieli  as 

Trin.  9  Jac.  Farthing  v.  Dapper. 

Ra^m  ***8         2.  'Trefpafs  de  claufo  fra^o  in  parochia  de  Pancrafs  abatdng 

Mich.  1 3.     upon  Grayes'Inn-l ane.     The  defendant  pleaded  not  guilty; 

CAr.2.B.R.  and  the  record  of  the  nifiprius  was  Graves^Inn-Lane^  where- 

g'^iJ*        ^^^^  '^y  '"C^fou  of  this  mifprifion,  becaufe  tixzic  was  no  fiuh 

*^  ''       place^  the  plaintiff  was  nonfuited.     But  now  in  regard  the 

paper  book  and  the  roll  were  goo6^  "^iz.  Grayes-Inn-Lane^  which 

was  the  true  place,  and  it  was  but  a  mifprifion  in  the  rcconi 

of  nifi  prius,  which  was  void  being  variant  from  the  record 

here,  a  venire  facias  was  prayed  de  novo  to  try  this  iffue,  and 

^  SccpL  I.    the  cafe  of  *  Farthing  and  Dapper  being  fhewn  in  Courts  and 

the  roll  thereof  well  weighed,  the  Court  now  held  that  it  was 

a  good  precedent  and  flood  upon  good  reafon  ;  for  the  record 

of  nifiprius  ought  to  be  warranted  by  the  roily  and  varying  firom 

,it  is  void,  and  the  nonfait  upon  it  is  not  material;  wherefore 

here  they  awarded  a  venne  facias  de  novo.    Cro.  J.  669*  670. 

Trio.  21  Jac.  B.  R.  Young  v.  Englcfield. 

s.  c.  cited        3*  W.  keeper  of  the  gatehoufe  was  fued  in  an  a£lion  upon 

jind  there-  Xhzcafefor  fuffcring  J.  S.  to  efcape,  who  was  in  execution apom. 

^"h^'^h^     fly«^«^«f  7"r/«.  2  Car/   He  pleaded  non  culp.    in  London, 

n%*prios  *    *"^  ^^  w*5  found  by  nifi  prius  ;  and  becaufe  the  record  of  the 

foil  being      nifi  pHus  mentions  the  judgment  to  be  Trin.  3  Carol} y  which  was 

niatfnaiiy     j  mifprifion  of  the  rccord,  the  plaintiff  was  nonfuited:  And 

from  the      ^^^  ^^  ^^^  moYcd  for  the  plaintiff,  That  by  reafon  of  this 

pica  roily  IS   mifprifion  the  record  of  nifi  prius  is  not  warranted  by  the  roll, 

"*^!"'^^"d    and  the  nonfuit  thereupon  being  null,  the  poftea  Ihall  not  be 

therVforc      recorded  nor  entered;  for  there  is  no  warrant  for  this  record 

the  nofffuie     of  nifi  prius;   wherefore  it  was  prayed,  that  a  difiringas  do 

for  mtprsro'  noyQ  might  bc  awardcd,  and  upon  the  (hewing  of  two  prccc* 

'vfJwTin     ^^^^^  ^^  ^bjs  Court,  a  didringas  de  novo  was  awarded.    Cro. 

iffue  is  a  per-  C.  203.  Mich.  6  Car.  B.  R.  Aquila  Wceks's  Cafe. 

/<rc7  nullity  f 

anil  it  ought  not  to  be  entered  on  the  record.    Q.  Hift.  C.  B.  138*  cap.  15.  chcsCm.  Car.  lOf. 

\Ve*.ks-s  Cafe. 

S.  P.  and  S.  C.  cited.  But  here  the  defcndaut  infilfrd  to  have  cofls»  and  they  direAcd  to  firarck 
prectdcnis.  And  it  feems  he  (ball  have  cofa  at  the  dilcretion  of  the  CourL  Raym.  3S.  Mjc^  i} 
Car.  2.  B.  R .  Read  t.  Grapler. 

Ill  «u  action  upon  the  cifc  the  plalntlJl*  at  the  aIH  prius  was  noafult^  beciafe  the  jiifi  ftixt  nuTiv 


I 

ififtt  tlie  pitinuffwts  til  fiicli  a  benefice  hi  ttie  year  i66i»  wliereat  tKe  fftm  rdl  h  1626,  and  fo  the 
plaintiff  is  deilicute  of  his  proof;  and  now  Wild  Serjeant^  moved  to  fet  afidethe  nonfu  it  according  to 
Weeks's  cafe.  Cro.  Car.  103.  and  it  was  adjoarued  Raym.  73.  Fafch.  15  Car*  z.  B.  R.  Fitch  v.  Vinor. 

4.  In  tre/pafs  and  eje^ment  the  defendant  was  by  rule  of  inancjeft* 
Court,  at  the  trial  which  was  to  be  at  the  bar,  to  appear  and  rocnr  where 
confefs  ledfe^  entryy  and  oujitr^  and  to  Jtand  upon  the  title  only^  ^^JJ^^  J^JJJ" 
yet  at  the  trial  he  would  not  appear,  upon  which  the  plaintiiF  dams  which 
■was  nonfuit,  and  yet  the  judgment  was  for  the  plaintiff  upon  aretocon- 
the  rule;  and  he  was  ordered  to  pay  the  Jury*    Nota,  Sty.  ^"^^'^^^jlfjl 
425.  Mich*  1654*  B.  R.  Harvey  v.  Mountney.  ouft7r*?f 

c¥cry  one 
Jo  not  appear  at  the  trial,  the  plaintiff  cannot  proceed  againft  the  reft,  but  muft  be  nonfuit*    c 
Vent.  355.  Trin.  33  Car.  1.  B.  R.  Anon.— -S.  P.  z  Vent.  X95.  Trin.  x  W.  8c-M.  C.  B.  Fagj  t« 
Ro^rts  &  al* 

(P)     Judgment.     Co/is.    In  what  Cafes.        [  582  ] 

'  1 .  3  iiT.  7.  cap.  10.  TT/'HERE  any  perfon  Jhall  bring  a  writ  of  T*^w  ^atntc 

^^    error  to  reverje  a  judgment  before  cxecu^  |;  confirmed 
tion  is  hadt  if  the  judgment  is  affirmed  or  the  writ  difcontinued^  xo. 
or  the  plaintiff  in  error  is  nonfuited^  the  defendant  in  error  Jhall 
have  his  cojis  and  damages. 

2.  7  H.  8.  4.  S.  3.  Every  avowant  that  makes  avowry  or  co-  JZ{t^.^l 
nu/ance^  or  jujhjies  ds  bailiff  tn  any  replegiare  or  Jecond  deliver^  plaintiff  wa« 
ance  for  rent^  cujlom^  or  fervice^  if  their  avowry ^  corinujance  or  «"»>'>,  an4 

jufitfication  be  found  for  them^  or  the  plaintiff  be  otherwife  barred,  J'eTeawarJ* 
Jiall  recover  damages  and  coJls.  ed  to  the  dc 

frndant;  for 
now  the  dtfcndant  (hall  have  return  Irrepleviable,  which  is  in  nature  of  a  bar  to  the  plainiiff;  and 

this  ftatute  is,  that  if  it  be  found  Sec.     Br.  Damages,  pi.  I.  cites  19  H.  8.  6,  7. S.  P.  by  Saun* 

ders,  and  that  ihls  Is  by  the  equity  of  the  Aatute,  the  intent  being  to  give  damages  in  like  cafes. 
Fl.  C.  8z.  b.  in  cafe  uf  Partridge  v.  Strange. 

3.  a  I  if.  8.  19.  5.  3.  Enafts  that  in  replevin  or  Jecond  de^  I"  replevin 
liver  ance  for  rentSy  cuJlomSy  fervices^  or  damage  feaf ant  ^  i/^'^-'^  ant  avowed 
avowry  \Sc.  be  found  for  the  defendant^  or  the  plaintiff  be  non*  for  damage 

fuited^  or  otherwife  barredy  the  defendant  Jhall  recover  fuch  da^  feafant,  anJ 
mages  and  coJis  as  the  plaintiff  Jhould  have  had  if  he  had  reco-  iKfenlu 

Vered^  ant  are  at 

iifiie.  and 
after  the  plaintiff  is  nonfuited ;  quxre,  if  the  avowant  (hall  have  his  cofts  and  damages  by  the  (la- 
tutc  of  7  H.  8.  cap.  4.  For  this  cafe  is  clearly  by  this  ftatute  of  avowry  or  conufance  made  upon 
the  land,  and  not  upon  the  perfon,  which  extendi  as  well  to  nonfuit»  in  r^levin  or  fecond  deliver-* 
ancr,  as  where  the  plaintiff  is  barred;  and  alfo  as  well  where  the  avowry  or  conufance  is  for  da« 
xnage  feafant,  or  a  rent- charge,  as  rent-fervice  orcnltomi*^  D.  14X«  b.  pi.  46.  Pafch.  3  flc  4 
Ph.  &  M.  Anon. 

4*     23   jy.  8.  cap.  15.  5.  I.  If  plaintiff  be  nonfuit  after  <?/>-  /^f^/f  the 
fear  ance  of  the  defendant  fffr.  in  any  adlion^  bill,  or  plaint  y  for  nonfui^  Ind 
trefpafs  upon  /latute  of  ^  R.  2.  or  for  debt  or  covenant  upon  fpe^  the  defend- 
cialty  of  contra^ ^  detinue,  account,  charging  as  bailiff  or  receiver,  f"|  ^"^^ 
cafe,  or  upon  anyjlatute  *  for  any  wrong  perfonal  immediately  ioft^"i^n**^ 
Jitffoftd  to  be  donfi  to  theplatntiff,  the  defendant  Jhall  have  judg-  this  ftatute, 

ment  a»dupon.f. 
iw  brought 
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flie  morJ     fmfif  iff  recover  bis  Softs,  to  be  taxed  hy  the  difcretim  rftbe  jmdgf 

I^Tr.     ^/'*^  ^^^^^  ^^^^  ^^*  ^"^  >*^'^  hwe  fucb  froujs  mnd  execu^ 
and  tfter.     t'tonfor  the  fame  as  the  plaintiff  might  have  bad  in  cafe  dbejuig* 

t\ir  defendant  ffigm  had  been  givenfof  him* 

fittdanwigh  "^ 

mslimdebt 

Jor  the  co/is  in  C,  B,  Afld  adjudged  tKat  it  \k%  very  well  bein^  upon  i  new  wipDal ;  aaJ  if  ike  B»- 
cord  be  denied*  it  Ihall  come  by  mittimus  into  the  Chancfiy,  botthe  C  B*  may  vrhcto  aa  isfb- 
liour  Coovt ;  and  by  two  juftices  againft  one,  altko^  the  record  ^e  reverfedf  he  Ihall  ba«^  the  oAa  a& 
felTed  bv  the  Coua  (or  the  vtrwgamd vexathn.  D.  32,  pL  5.  6.  Pafch.  28  k  29  H.  8.  Aa«B.— ^- 
'  S.  C  cittd  per  Haoghton  J.  3  %air.  248*  Mich.  14  Jac.  in  cafe  of  Small  r.  Boyer.  S.  C.  ckei 
per  Gawdy,  Mo.  62  5.  Hilt.  43  E\iz.  in  cafe  of  Ladd  r.  Wright,  that  if  the  plaintiff  after  Daatfaii 
pays  cofts,  and  then  reverfet  the  judgment  by  error,  vex  the  toils  ihall  noc  be  feftofcd,  huairfi 
givea  for  ihc  unjofi  t  exatlon.  1  In  aAion  on  the  cafe  for  werdsy  the  plaintiff  was  nru6ntsed  ac 

tkt  vtrdvBtf  and  he  mored  that  his  decUrmtim  it  vitkn/x  to  fave  cnfls,  vpon  the  flanne  «f  K.  S.  aad 
4  Jac.  but  it  was  adjudged,  that  for  hit  vexation  he  ihall  pay  coft^,  tho*  in  troth  he  Aeold  never 
have  had  judgment  if  the  verdi^  had  pafled  for  him.   D.  3a.  h.  Marg.  pL  6.  cites  Patfch.  17  Jac. 
B.  R.  Elifden  ▼.  Bennet.— — S.  P.  And  cofts  were  adjud^ ;    and  Hohait  Ch.  J-  faid,  ^^at  die 
▼exatioo  is  the  more  grofs,  if  there  waa  no  caofe  of  adion  ;  for  othenriib  one  may  ine  withinift 
lafety  where  he  had  leaft  caofe.    Hob.  219.  Brury  ▼.  Fitch.  ■       ■  ■  Hott.  i6.  Paibh.  16.  Jac.  S.  <X 
and  tho*  thc-aAion  woo  Id  not  have  Iain,  yei  the  defendant  fhall  have  cofts;    for  it  was  mth  an  ac- 
tion in  which  the  plaintiff  ought  to  have  cofls  if  he  had  recovered.— ;So  in  an  aAiom  oa  the  c^ 
cgninft  an  cxeaetir  6n  a  fromife  of  its  teflmtee^  the  Court  feemed  of  opinioB,  that  defeni 
have  his  cofts  upon  the  ftatutc  of  H.  8.  tho*  the  declaration  he  bfufficicBt^  hat  tlie 
to  fee  pitccdents.    Cited  3  Bulf.  14  Jac.  Snale  v.  Boyer. 
*  *  In  av  action  upon  an  tfuxpey  the  plaintiff  was  nonfoired,  and  it  was  helly    tlut 
Ibould  net  have  cofts.    4  Le.  182.  pL  180.  Mich.  19  Kliz.  in  C.  B.  Anon*— —And  tkc 
lays,  nota,  the  words  of  this  ftatute  arc,  (for  any  offence  or  toit  peribnal  to  be  fbppoM  tn  he 
iminediaiely  to  the  plaintiff).    And  notwithftanding  this  af^ion  is  ^odtam  aaodo  an  r*^' 
the  fiatste  by  the  e^ty  ef  theJUtute  tf  H^»  t,  cmp,  11.  which  pva  thit  mBim  tjtfenfiff 

tQ      ^  wardem  of  the  Fleety  yet  properly  it  is  not  an  a^on  upon  the  ftatate ;  for  in  tW  <fciL^ap» 
5^3    J  tion  in  uich  an  afiion  no  mention  is  made  eif  the  ffatote,  which  fee  in  tiK  Bbak  of 
Botries,  169.  l^l^  and  alfo  here  is  notfuppofed  any  immediate  perfooal  oflcnce  or  wong  to cir 
plaintiff:   and  an  adion  upon  the  cafe  it  is  not,  for  then  the  writ  ought  to  make  oKntion  of  ifte 
efcape,  and  that  it  doth  not  here,  and  yet  at  the  common  law,  before  the  ftatnie  of  Weft.  a. 
aAion  upon  the  cafe  lay  for  an  efcape^  and  fo  by  Dyer,  Manwocd,  and  Moolbo, 
given  in  this  cafe.    4  Le.  182.  Mich.  19  Bliz.  C^  B.  Anon.— —And  by  Dyer, 
jn  an  aflibn  upon  thejlatutt  of  8.  H,  6.  the  defendant  ihall  not  hare  cofts,  for  it  ia  1 
wrong ;  for  the  nttrit  is,  ^uod  diffeifivit,  which  is  a  real  wionf^.    ftid.'  If  ^hdc  Ar 

•a  thejiatuie  oft  E/hc  of  ferjwryy  afiwd  the  plaintiff  he  nonfuir,  the  defendant  ftiall  not  ha«c  caftsby 
the  words  (perfonal  wrong  &c.)  becaafe  the  ftatute  of  5  Eliz.  was  made  long  after  tlw  C 
H.  8.  and  upon  the  ftatute  of  Jac.  the  defendant  (hall  not  reborer  cefta ;    hecanle  if  tiK 
had  recoveied,  he  (hould  have  recovered  00  cofts ;  and  fe  no  cofts  were  given  to  the 
this  aAion.    BrownL  66.  Trin.  16  Jac.  King  r.  Laws* 

If  vk  infant  brings  treftaft  ly  gmrdiany  and  afterwaids  he  is  nonfnk,  he  ftiall 
per  Curiam,  ahfente  Wray.    Cro.  Eliz.  33.  Trin.  26  Elia.  in  B.  R.  Grave  v.  Grave 

It  ¥ras  agreed,  that  if  one  brings  an  aAion  of  dt^  upon  this  flatote,  in  which  thcie  ia 
rer  upon  matter  which  goes  to  the  aCHon^    and  this  demnrrtr  is  adjudgad  •g'di^  tktfiaSmtf^   m 
ftall  be  awarded  for  the  defendant  by  this  flatote,  and  yet  it  b  out  of  tSe  words  thenof,  aa 
the  conrfe  of  the  Court,  an«l  has  been  divers  times  allowed ;    ha  if  the  dfiniiim  goes  J*  tftr 
which  is  adjudged  againfi  the  plaintiffs  the  defendant  ihall  not  have  oofts  as  waa  held  H.  t4  Slik 
And.  t17.pL  163.  Anoo. 

Debt  agaififl  an  executor  vpon  an  obligation  made  hy  his  teftator.  Tho  plaintiff  was  aanftittd} 
the  defendant  had  cofts  by  order  of  the  Court.  Otheriuife  it  is  wAere  an  txumtor  is  fUmiif,  and  is 
nonfuited ;  for  it  cannot  be  intended,  that  it  was  con^ifed  upon  malico  by  him.  Ci«l  Elii.  50^ 
Idich.  38  8c  39  EUz.  B;.  R.  Fctherfton  v.  Allyhon. 

Where  executors  declared  upon  an  indebitatus  affumpjii  to  them  as  eamutoes  of  y,  S^fir  aaaar^  kaimi 
nceived  to  their  ufe  as  exeeutoru  The  defendant  pleaded  non  affompfit,  and  the  plaintifi  w«re  nm- 
fniced  at  the  trial.  And  the  <|uefiion  was,  whether  they  Ibonld  par  cofts  opon  this  ftarate  *  aai 
per  Cor.  the  plaintiffs  ftiall  pay  cofts  ;  for  the  receipt  being  fince  the  death  of  the  leftnror,  if  it  «m 
hy  the  confent  of  the  executors,  it  is  the  recei^  of  the  executors.  And  on  the  other  Me,  if  it 
was  without  their  confent,  yet  now  the  bringing  this  aAion  is  a  oonieait  {  that  as  10  the  nanii|g 
themfelves" executors,  it  is  only  to  deduce  their  right,  and  fet  it  fonh  ah  oiigine ;  yet  ncvcnhckfi 
the  caule  of  aAion  articles  intirdy  in  their  own  time,  and  fince  the  tcftatoi^s  death.  Ig  is  mttp  h$ 
tvay  of  conflruQion  that  an  executor  is  out  ofthisffatute ;  and  the  reaibo  is,  becanfe  he  is  not  privy  m 
Uic  original  canii:  of  lAion,  hot  in  thu  udc  hois,    i  SoU.  107.  BjIL  %  Aanm  B.  tL  Jenlimk 


I 

i 


l3onftlit»  s^3 


Vx.  V.  Wqmfc*  ■  ■'■  ■  And  in  other  cafe»  whether  the  receipt  hemg  fince  the  teftator's  death  wis 
hf  the  previout  ■ppointment  or  coafent  of  the  executon,  or  withoat,  yet  fach  confent  in  the  firft 
caici  Wid  the  bringing  the  aAioa  ia  the  fec«nd»  makes  the  reccpic  to  be  in  their  own  right ;  per 
Hok Ch.  J.  6  Mod.  91,  91.  HilL  1  Ann« S.  C.  bat  adjourned.  Ahd  Ibid.  iSi .  Irm.  j  Annx  £. 
K.  S.  C.  adjudged. 

Extemttr  brought  mfim^for  tmntf  rf  hit  ttfiaUr  kad  and  rtetbued  ty  the  dtfmdmHt  t^tketifs  vfthg 
^iUuntif  ai  executor,  and  was  nonfuit'.  Defendant  (hail  not  hare  cofts  ;  for  the  plaintifK  co«!d  npC 
iuc  but  as  executor ;  and  it  is  not  material,  whether  the  money  was  received  lince  the  death  of  the 
veftatoTy  or  before;  for  if  fince,  it  is  not  aflfets  till  recovered,  i  Salk.  314.  Paich.  2  Annae  B.  fU 
Eaves  ▼.  Macato.  S.  C.  cited  per  Hoh  Ch.  J."    6  Mod.  9^.  in  the  cafe  of  Jenkins  v.  Plombe, 

by  the  name  of  Elwis  v.  Mocato,  which  cafe  was  then  again  agreed,  becaofe  there  was  no  new  caaft 
•ration,  but  a  new  adioo  upon  an  afcenainiag  of  an  ancient  canfe,  which  afcectnining  leaves  it 
^U  a  debt  of  the  teftaMrs. 

S.  2.  Providid  that  every  poor  per/on  hiftg  plaintijfl  whtcb  at  Theplaintiff 
the  commeneement  of  their  anions  be  admitted  by  the  judge  to  have  J2'at*th*^' 
their  procefs  and  counfel  of  charity ^  Jhall  not  be  compelled  to  pay  commence* 
€oJiz  by  this  flatutCf  but  Jhall  ftiffer  other,  puntjhment  by  the  dif  »««  of  the 
cnuonofthejudg,.  :^'^% 

and  before  iSut  wu  diffaitfer'Jf  tmd  thtn  tiMU  miifmted\  the  queftion  wu,  whether  hefboold 
fay  cofts  within  23  H.  8.  taf,  t5.  and  it  feemt  that  he  fhallnot,  bccaufe  the  provifo  is,  that  he 
who  is  admitttd  in  Ibrma  panperis  at  the  commencement  of  the  fait  ihall  nor  pay  any  cofts.  '  And 
Coke  and  Croke  were  of  the  fame  opinion ;  and  therefore  it  was  ordered  to  ftay  till  moved  of  the 
other  part ;  but  Coke  faid,  that  ia  this  cafe  the  ftatuce  is,  that  he  (hall  have  cofpoml  puniihmenc* 
Haughton  J.  faid,  that  4  Jtc.  ...  is,  that  if  the  plainti(Fbe  nonfnited,  the  defendant  (ball  have 
cofts  to  be  levied  as  23  fn.  S-]  ordains  $  by  which  pendventure  this  plaiotift'  (hall  pay  cofts :  bee 
it  (cems  that  be  is  not  within  the  23  [H.  8.3  but  Coke  and  Dod.  e  comn ;  for  4  Jac»  refers  im  mil 
to  23  [H,  8.]  Man  prochonotary  fald,  it  had  been  adjudged  here  that  an  execoiion  is  not  within  4 
[Jac. J' bccaufe  it  is  not  within  23  [H.  8.}     i  Roll  R.  80.  Mich.  12  Jac.  Anon. 

The  plaintiff*  was  admitted  iHfor$iia  fauperisy  and  at  nili  prius  was  nonfniied ;  and  It  was  moved 
that  cofts  (hould  be  fpared  again  ft  him ;  for  at  common  law  no  co(h  (hall  be  paid ;  and  the  ftatoee 
^3  H,  8.  leaves  it  to  the  jufticcs.  And  upon  inquiry  of  thepra^ice  infoch  ca(b,  it  was  certified, 
that  the  ufual  way  is  to  tax  cofts,  and  if  the  cofts  be  not  paid,  that  the  plainttf  (hall  be  whipped. 
But  it  is  in  the  di&retbn  of  the  Court  to  fpaxe  both  upon  con(ideration  of  the  circgumftances  of  the 
ca(e ;  but  in  the  principal  cafe  they  awarded  that  the  plaintifflhould  make  hit  ekfUon,  to  be  whipped, 
or  to  pay  cofts.    Sid.  26 1»  Trin.  17  Car.  2.  B.  R*  Mundford  v.  Fait. 

It  WM  moved  to  difpaoper  the  plaintift'  in  an  action  of  treipafa  and  ejeAment,  becao(e  it  waa 
proved  bv  sJfidavit^  that  he  was  a  very  vexatious  perfoo,  and  had  been  thrice  nonfuit  in  this  aAiotf^ 
amd  would  never  pay  cofts,  or  okake  a  fuilicient  leftee  able  to  pay  them.  Roll  Ch.  J.  ordered  him  to 
put  in  an  able  leflfee  to  pay  cofts^  or  ocherwife  he  (hall  not  proceed  in  this  aAion*  Sty.  r  ^a.  •■ 
386.  Trin,  163.  B.  R.  Anon«  »•  ^^^    J 

A  pauper  (ball  not  pay  cofts,  unlefs  he  be  nonfuit^  hot  then  he  (hall  pay  cofts  or  be  whipped,  per 
Holt  Ch.  T.  quxre  tamen  $  for  afterwards,  iu  another  term,  'twet  moved  that  a  peuper  might  be 
whipped  (or  non-payment  of  cofts  upon  a  nonfuit,  and  the  motion  was  denied  per  Holt  Ch.  J.  (ey- 
ing he  had  no  officer  for  that  purpofe^  and  never  knew  it  done.  %  Salk.  506*  Mich.  9  W«  3  B.  R* 
Anon. 

I£  e  pauper  be  nonfuit,  there  (hall  be  cofla  taxed,  and  he  (hall  not  after  go  on  without  paying 
the  cofts,  or  (hewing  according  to  the  Aft  of  Parliament  that  he  was  whipped ;  per  Car*  Farr. 
114^  Mich.  I  Anns  B.  d.  Anon. 

A  pauper  plaintilT  having  an  eftate  fallen  to  him  (ince  his  being  admitted  as  a  pauper,  and  being 
taken  in  execution  for  the  cofts  ;  it.  was  now  movfcd  that  he  might  be  difcharged  by  this  ftatute. 
Aod  the  Court  was  of  opinion,  that  if  the  plaintUI  was  a  pauper  when  the  caufe  was  tried^  he  (hall 
not  pay  cofts,  and  the  deicent  cf  landa  to  him  (hall  not  have  relation  to  that  time ;  fo  e  rule  waa 
made  to  difcharge  hiou    S  Mod.  344.  Hill,  iz  Geo.  Ancell  v.  Slotnen. 

5,  24  H.  8.  cap.  8.  Albeit  that  the  plaintiffs  Jhall  be  nonfuit* 
gd  in  any  fuit  commenced  to  the  ufe  of  the  Kingf  or  that  any  vtr^  ^ 
ditl  pafs  againjl  fuch  plaintiffs^  the  defendants  Jhall  not  recover 
cofts  againjl  fuch  plaintiffs. 

6.  S  Eli%.  cap.  2.  o.  3.  EnaAs  that  ij^  any  per  [on  Jhall  fue  ^  f«-  ^'^$» 
forth  of  the  King's  Bench   any  latitat y  alias.  &  pluries  capias  n^.^^Bearv 

againjl  any  perfony  who  thereupon  doth  appear ^  and  put  in  bail,  tTnderwood 

;/ See 

the  notes.at 


5*+  '    iQotlftti't* 

P^'  ^: if^f^^  ?/^'«^?jir  ^^  *•'  declare  within  three  days  •fi€r^  tf  de  after 

I  he  cafc"up^  declaration  delay  or  dif continue  his  fuit^  or  be  nonfuit^  thejudzfi 
on  tm^er,      tf  that  Courtjhall  thereupon  award  damages  agairift  the  plaintiff. 

and  convcr- 
.  lion  of  goods  was  brought  by  adminijlrator^  and  declared  that  J.  S.  wag  poflcflfd  of  goods,  acd  6'.ti 
intt  fiaie,  and  that  adminiOration  was  committed  to  htm)  and  that  the  goods  by  trwcx  c^ae  tc  ii<e 
polTcdion  of  the  defendant,  who  convened  them;  and  \.\\t  convetjifin^uni  aiU^ed  nfttr  tkt  t-m*  ikA 
tlit  admlniftration  bae  date  ;  the  defendant  pleaded  not  guilty,  and  the  plainlitT,  afier  th»-  junr  l'«cr-, 
was  nonluited ;  the  queliion  in  this  cafe  was,  whether  the  defendant  fhall  have  cods  by  this  fiaisce  ? 
and  it  was  held  by  Jones,  Whitlock,  and  Croke,  (ahfente  Hide)  that  the  dercnd^nts  il->ll  La** 
cc(is,  becaufc  ^J^ion  was  brought  upon  a  tort  done  to  ihf  plaintlft'  himfelf,  and  there  wai  po  oc.«- 
fion  for  him  to  be  named  ?.dminiftratcr  in  this  cafe.  X  Jo.  241.  Pafch  7  Car*  B.  R.  Acckcv  t.  HcafiAc 
— -Cro.  C.  £19.  Trin.  7.  Car.  B.  R.  S.  C. 

7.  If  the  plaintiff  be  nonfuitcd,  by  which  the  defenJant  is 

to  recover  his  cofts,  lOhtplaintiff  will  not  enter  bis  continuances 

en  purpofe  to  fave  the  cofis^  the  defendant  Jhall  be  fuffercd  to 

enter  thcm^  and  fo  recover  his  cofts.     See  Continuance  (E)  pi. 

3.  Pafch.  8  Jac.  B.  Yeo's  Cafe,  per  Curiam. 

judged,  per  "      8.  4  'Jac.  I.  cap,  3.  S.  2.  If  any  perfonfhallfue  in  any  Ccurt 

lot.  Cur.       any  a^non  of  trefpafs  or  eje^ione  firma^  or  any  other  action  vjhcrein 

'^^^'^ItrT^   //?^/>/fli«^j^or  demandant  might  have  cofts  if  judgment Jhculd  h 

^I'^ntifffor    ^'*2/f «  for  him,  and  the  plaintiffs  or  demandants  after  appear  ar^e 

m  tiling  be  nonfuitedy    cr  any  verdi^  pafs  againft  the  plaintiffs  or  dtman- 

ttuchin^the    Jants,   the  defendant  Jhall  havc  judgment  to  recover  cofts  age: rji 

andTs'non-  f^^h  plaintiffs  and  demandantSy  to  be  taxed ^  and  levied^  as  by  Siat» 

fuii,  orTcr-  23  Hen,  8.  cap»    1 5. 

di6t  paifes 

againtt  him,  he  (hall  not  pay  cofts  upon  this  ftatutc;  for  the  flattite  oaght  to  h«Te  peaior-jlle  n- 
tendment,  and  there  cannot  be  prcfumed  any  default  in  the  executor  who  complains,  becatrc  ^t 
touches  another's  deed,  of  which  he  cannot  have  perfeft  notice ;  and  fo  it  was  faid  10  be  the ■  JattiT 
jefolved  and  ac*judped  by  all  the  juftices  of  C.  B.  Quod  nota,  fettled  judgment  by  boih  Cocrti, 
contrary  to  fome  few  precedents  wliich  havc  been  in  B.  R.     Quod  nota,  Yclr.  168,  169.  Mich-?. 

Jac.  B.  R.  Anon. S.  P.  And  fo  it  is  upon   the  llatutc  of  8  Eiit.  and  altho*   it   was  i/ir, 

ihat  cofts  had  been  allowed  in  the  like  cafes  ;  they  appointed  that  henceforward  it  Ihotild  m- rrore 

be  fo.     Cro.  J.  129.  S.  C,  by  name  of  Haywarth  v.  David. Ibid,  cites  it  to  be  l"o  rxiird  m  --jc 

Ford's  Cafe.  .    It  was  faid   by  Hotton,    that  it  had  been  agreed  in  C.  B.  that   »f  esecirrors  are 

non'^uit,  they  fhall  not  pay  cofts  withii\  the  fta'utc  of  H.  8.  or  this  ftatote,  and  ih«  ib  rs  i.--« 
eonftant  praftice;  for  the  fi^itutc  fpeaks  of  any  contraA,  or  fjiecialty  made  with  th^  pi?  r;.n. 
or  b«.tweeii  the  plaintitf  and  defendant,  and  the  executor  brings  an  afiion  upon  the  cintiaci  »t  a»o- 
iher,  ar.d  in  the  principal  ca!e,  judgment  was  entered,  that  the  defendanc  Ihculd  go  w  ttivtut  car, 
•ndtbar  he  (hall  not  have  colts  againft  the  plaint ift'.     Winch.  70.  Hill,  ai  jac.  C.   E,   m  caSie  ci 

Trehtrn    v.  Cl.'.ybrcok. An  executrix  brought  trejf.afs,  and  counts  cf  her  o-ivn  fcJ.Wy.'z  &.c.     Ard 

it  was  moved,  btcau-e  the  plaintift  was  nonfuttd,  if  the  defendant  ihall  have  coi*<  up:r  ifce  ffarj?e 
of  23  H.  8.  By  the  Court,  the  plaintift'  Ihall  render  cofts  ;  lor  Ihe  did  not  hring  the  a^f.sx  a  rtt-v^ 
ft/A',  but  of  Fcodi  tolert  cut  of  her  mvn  fojj j[[>on  ;  and  fo  the  naming  her  execctnx  is  roth.rg  to  the 
puri  ofc  ;  «no  within  the  ftaiute.     Noy.  64.  the   Lady   Digby's  cafe.  In    tan}:jmtTt  tj   ti«'i 

htouiht  by  exnufcrsj  they  were  nonfuited  ;  the  queftion  was,  if  they  ibould  pay  colis  ;  bui  lot  **-- 
jutiped.     Kuu.  78.  Hill.  1  Car.  Townley  v.  Steele. 

[.<>_,  T  j^nTniniJ;rator  ^vas  mrfuitcd  in  ad^ion  broupht  againft  J.  S.  and  afttntrMtii  htarfil  «e>- 
J  J  J  t/tcr  ni:lion  ogninp  the  fame  defendant  for  tke  J nmt  matter  ^  it.  was  ruled  that  cclc-c  rt 
lloouM  rot  have  c<  fts,  becaulehe  brought  the  a^ior  as  admin'ftrator ;  and  iho'  it  be  kz*  'tn-^  :  *' 
t.':(  diht  Ticji  du:  la  the  tej ator,  yet  when  be  biin^s  it  in  the  detinet,  it  ihall  Sc  intendcdi  ic  \.<  w\n.T.r 
in    n^ln  ot  iht  ttliator,  and  then  he  ftiall  not  pay  coi  s  upon  nonfuit;    for   liiis  'S  <*.t   rl  i-c  r»- 

lute.     Cro.  J.  361.  Mith.  12  Jac.  B.  R.  BarreU  v.  V\  inihi-omb.— t And  in  the  cafe  01   L*  k  «•. 

Emme.  2  iJuift.  261,  IWich.  la  Jac.  where  the  like  maitei  came  in  queftion,  the  Cc-cn  a'-.v.r- 
ed,  that  accoiding  to  their  fcrmrr  rules  the  defendant  in  this  cafe  is  not  to  have  coHs  vi  ili:r  rr.  1 
fraiure  ;  for  tlat  this  fraJuie  hath  reference  to  a  forn^er  ftatute  made  in  |he  time  ol  Q^et**  LI  !• 
■where  in  cafe  of  an  exei  uior  plaintift",  and  becoming  nonfolied,  no  colh  ihail  be  g:v<n  i*'  th«  cc* 
ftndant.  And  'b  "(as  man  fecondary  informed  the  Court)  hath  b<en  the  corflan  cucte,  ari  :• 
hath  ll  c  opinion  lucn  of  all  the  judges  here  belore  this  time  ;  bccacle  by  the  f«nmcr  ftjicic  la  l  -*.fc 
a  cafe  ihc  dciciicaui  was  not  to  have  celts,  and  lo  net  to  have  av.y  co:is  by  tl.2s  latter  tiatuic  c!  4 
k  "  Jac 


jftc.  dp.  3.  vhich  hath  tfeference  to. the  former;  tnd  (o  by  the  tqIc  o!  the  Court,  the  i>1tiiitiflr in 
this  cafe  being  nonfuilcd  was  not  to  pay  any  cofts^o  the  defendant.— —The  defendant  (hall  not  htve 
cofh  againft  adminiftrator  upon  his  nonfuit,  notwithflanaing  the  general  words  of  this  ftitatc^  Per 
Cor.  ftfid  all  the  clerks.  2  RoILR.  87.  Paich.  17  Jac  B.  R.  Valden  v.  Hunt. — -^^^^But  where 
executor  brought  trover^  and  counted  nf  trover  and  converfton  after  death  tf  tefiatory  and  after  iflae 
join'd  was  nonfuited,  the  defendant  prayed  cofls  ant)  had  it ;  for  the  Court  hdJ,  that  the  naming 
the  plaintifT executor  ua  this  cafe,  is  only  furplulage.     Lat.  210.  Mich.  30  Car.  Worfield  ▼.  \Vof<- 

fieU. S.  C.  cited  and  admitted  by  tin:  Court.     Lat.  2 14.  in  Cafe  of  Hudfon  v.  Hudfon. 

Nonfuit  in  ejeOment  was  recorded.  Defendant  fued  for  coOs  upo:t  this  ftatute,  and  the  ftaintiffx^ 
faTC  his  cofts  alleged  insufficiency  in  Jiis  declaration^  and  infixed,  that  by  the  words  of  the  Act,  the 
plaintiff  in  this  aA^on  could  not  recover  his  cofts,  by  reifon  of  the  iniufficiency  of  the  declaraiion„ 
and  that  theref^^e  the  defendant  ihall  not  have  colls  againU  him  upon  nonfuit  in  fuch  a£hon.  And 
upon  two  precedents  produced,  the  C'urt  advifed,  and  upon  conference  with  the  judices  of  C.  B. 
refolved  to  purt'ue  this  courfe  for  the  future  ;  for  they  thout^ht  it  unrcafonable  that  the  plaintiif 
ihoold  take  advantage  of  his  infufficient  pleading,  and  by  this  means  s  defendant  wUl  never  have 
the  benefit  of  this  ftatute;  becaufe  when  the  plaintifFhas  a  mind  to  be  non'uited,  be  will  relinquifh 
bis  pleading ;  and  cofts  are  given  for  the  vexation  of  defendant  without  caufcy  and  that  here  is  vex- 
ation. And  per  Hoaghtoa  J.  the  w  rd  (fuck]  does  not  mean  the  fame  aAion,  but  if  the  plaintiff 
ihonld  have  his  cofts  m  any  other  of  the  fame  nature ;  and  fur  the  defendant  had  judgment.  Palm. 
Z47.  Mich.  x8  Jac.  B.R.  Do/fe.  v.  Knap. 

9.  7  Jae,   I.  caf.  5.  Gives  double  cfifts^  where  an  a/fion   is  ^n^afea' 
brought  againft  a  jujiice  of  peace  y  mayor  ^  or  bailiff  of  a  corpora-  jr^^^JlT^-^ 
tion^  headboroughy  portreeve^  confiable^  tythingmany  or  colle^or  to  admit  the 
offubjidiesy  or  fifteenths^  for  any  thing  done  by  reafon  of  their  pi^intijff 
Jeveral  offices^  and  the  vtrdi^  p^fsf(^  the  defendant^  or  theplain^  H^iwo^T 

tijf  be  nonfuit  iSfc.  new  mayors 

the  plaintiff 
was  nonfuited ;  the  defendant  moved  for  double  cofls,  but  the  Court  heU  this  cafe  not  withia  tha 
intent  of  the  ftatute.     2  Lev.  230.  Pa&h.  31  Car.  2.  Herr  ng  v.  Finch. 

10.  In  trefpafsfor  a  wMy  the  defendant  pleaded  ^plca  in  bar 
which  was  infufficient\  and  afterwards  the  plaintiff  was  non- 
fuit ;  yet  it  was  refolved  by  the  Court  that  the  defendant 
Ihould  have  his  cofts  againft  the  plaintiff.  But  \{2l  default  be 
in  the  original  wrlt^  and  afterwards  the  plaintiff  is  nonfuit, 
there  the  defendant  (hall  not  have  cofts ;  becaufe  when  the  ori- 
ginal is  abated,  it  is  as  if  no  fuit  had  been.  And  fo  was  the 
opinion  of  the  whole  Court.  Godb.  220.  Mich,  x  i  Jac.  C.  B« 
Laifton's  Cafe. 

11.  In  an  adion  upon  the  cafe^  after  iifue  joined,  and  notice 

given  by  the  defendant  of  trial  by  provifo  the  plaintiff  comes  into  » 

Court  in  peru>n  the  day  before  the  trial,  and  enters  upon  the 
roll  a  nolle  profequi;  and  now  the  defendant  prays  his  cofts; 
and  the  cafe  was  argued  for  the  plaintiif,  but  no  judgment. 
Hard.  152.  Pafch.  1659.  Turner  v.  Gallillce, 

12.  13  Car.  2.  cap*  2.  Seff.  2.  5.  3.  Enafts  that  upon  an  ap'^ 
fearance  to  be  entered  with  the  refpehive  officer  at  the  return  of 
the  writy  bill,  or  procefs,  if  the  plaintiff  does  not  deliver  a  decla^ 
ration  againji  the  defendant  in  fome  perfonal  afiion  or  ejefiment 
for  lands  before  the  end  of  the  next  term  following^  then  a  nonfuit 
Jhall  be  entered  againfi  fuch  plaintiffs  and  the  defendant  fhall  re^ 

cover  his  coflsy  to  be  taxed  as  is  provided  by  the  flatute  23  H, 
8,  15. 

13.  17  Car.  1.  cap.  7.    5.2.  FVhen  any  plaintiff  in  replevin  %tt'R.tvLU 
Jhall  be  nonfuit  before  iffue  joined  in  any  of  the  Kin^s  Courts  at 

Wefiminfler^ 


S^S  t  BwSUit* 

tVeftminJIer^  the  defendant  making  a  Jurgeftton  in  naturi  of  aM 
r  c86  1  ^^o^*^y  0^  conufance  for  fuch  rent  to  ajcertain  the  Court  of  thi 
caufe  of  dlftrefs^  the  Court  upon  bis  prayer  Jhall  award  a  writ  to 
the  fheriff  to  enquire  by  the  oaths  of  \i  men  touching  the  fum  in 
arrear  at  the  time  of  fuch  diftrefs  taken^  and  the  value  of  the 
goods  diftrained ;  and  thereupon  notice  of  \^  days  fhall  he  given 
to  the  plaintiff  or  his  attorney  of  the  fitting  ofjuch  inquiry ;  and 
upon  the  return  of  fuch  inqu\fition  the  defendant  fhall  havejudg-^ 
ment  to  recwer  againft  the  plaintiff  the  arrearages  of  fuch  rent  in 
cafe  the  goods  diftrained  fhall  amount  unto  that  value^  and  in  cafe 
they  fhall  notf  thenfo  much  as  the  value  of  the  foid  goods  fhall 
amount  unto  together  with  his  cofts^  and  fhall  have  execution  as  the 
law  fhall  require,  jind  in  cafe  fuch  plaintiff  Sail  be  nenfuit 
after  conufance  or  avowry  made^  and  iffne  joineJl  or  if  the  t/rr- 
did  fhall  be  riven  againft  fuch  plaintiff  then  the  jurors  fhally  at 
the  prayer  of  the  defendant^  inquire  concerning  the  arrears  ^  and 
the  value  of  the  goods  diftrained  \  and  thereupon  the  avowant^  or 
be  that  males  conufance^  Jhall  have  judgment  fer  fuch  arrearages^ 
€r  fo  much  thereof  as  tie  goods  diftrained  amount  untOf  together 
,   with  his  cofts. 

14.  ^ti  $fF.ti  M.  cap.  18.  Ifaperfon^  againft  whom  am 
information  fhall  be  enhibitedfor  trejpafs^  battery  Vc.  in  the 
Crown-Office^  appear  and  plead  to  iffue^  and  tbk  profecutor  do  not 
within  a  year  after  iffue  joined  procure  a  trials  or  if  upon  fuch 
trial  a  verdiH  pafs  for  the  defendant^  or  the  informer  procure  a 
nolle^  profequi  to  be  entered^  the  Court  fhall  award  the  defendant 
eoftSf  unlefs  the  judge  certifies  that  there  was  reafonable  caufe  for 
the  information. 

15.  8  (sT  9  /iPl  3.  c^.  II.  S.  2.  If  any  ptrfon  fhall  frofecuta 
any  ailion^  plaint ^  or  fuit^  wherein  upon  a  demurrer  judgment 
fhall  he  given  againft  toe  plaintiff  or  demandant^  or  if  after  judg* 

ment  for  the  defendant  the  plaintiff  or  demandant  fhall  fue  a  writ 
of  error  ^  and  the  f aid  judgment  fhall  be  affirmed^  the  writ  of  error 
difcontinuedy  or  the  plaintiff  fhall  be  nonfuit^  the  defendant  or  Ir* 
nant  fhall  have  cofts^  and  have  execution  for  the  fame  by  ca.  fa. 

fieri  facias  or  elegit, 

S.  3.  Jindin  all  anions  ofwaft^  deht^  upon  the  ftatute  for  not 

fetting  out  tithes^  where  thefingle  value  or  damage  found  does  not 
exceed  20  nobles^  and  infuits  upon  writs  of fcire  facias^  andfuits 
upon  prohibitions^  the  flaintif  obtaining  judgment  or  award  of 
execution  after  plea  pleaded^  or  demurrer  joined^  fhall  likewije 
recover  coftsy  and  if  the  plaintiff  be  nonfuit^  or  difcontinue^  or  a 
verdi^  pajs  againft  him^  the  defendant  fhall  have  cofts  and  exf 
cutionfor  the  fame  in  like  manner. 

[For  more  of  if^onfuit  in  general,  fee  Supral,  9u(tifa  ftueifb,  DcfinUf, 

^itOii  and  other  proper  Titles.] 
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(A)  Pleadable  m^wbal  Cafes  or  ASions,  *'^'''"'  "»• 

N  attaint ^  the  defendaot  pleaded  gtnnal  non-tenurij  and  //  ^^r/  o/"//. 

found  that  it  be  not  &c.  fAa/  they  made  a  good  and  lawful  ^^^'^^^^]^ 

0ath  &c.  and  this  was  admitted  without  challenge.    Br.  Non-  ^h-^'^j^iia 

tenure,  pi.  35.  cites  |  16  AiT.  5.  to  be  either 

general  or 
ffeeul.     P.ff€ciaJy  as  that  be  was  not  tena/ft  the  day  ivherioa  tbc  writ  was  purcbafcd.    Gemral,  that  be 
never  vtat  ienoHt  to  the  land  in  ^aeftion.    Ibid. 

tcSl     1       ^  ^'^'^    ^  ^^  ^''*^*  ^'  ^' *"^  6  Air.  6.'-  g<rf  in  ^e^//f  quod  reddat  the  de« 

5  7  J  mandant  was  barred,  iSi<X  brought  attatHt  AgMnfi  the  Jirji  te/uutt  -within  half  a  year  after 
judgment^  and  bccaufe  the  defendant  was  not  tenant  the  day  of  the  writ  purchafcd  nor  after,  the 
writ  was  abated,  but  it  does  not  appear  that  it  was  pleaded  as  non-tenere.  Br.  Non-tenure,  pi.  54. 
cites  6  AC  6. 

Non*teoure  has  been  pleaded  and  admitted  a  good  plea  diven  times  in  attaint.      F.  N.  B.  lojm 

(G). S.  P.  Agreed  per  Cur.  And  if  the  tenant  pleads  non-tenure,  the  plaintiff  mtiy  ofve-  him 

feneowr  of  the  frofitt  \  per  Fitzherbert,  &  non  negatur.     Br.  Non-tenare>  pU  i.  cites  16  U.  8.  2* 
*      S.  P.pcrPriroc    Br.  Kon-tcnurcy  pi.  6.  cites  35  H.  6.  44. 

2»  Attaint  by  Trefred  v.  Rew  and  the  petit  jury,  inafmuch 
as  Rew  had  recovered  againft  him  in  aflife  by  falfe  oath,  and 
T.  appeared  and  fix  of  the  petit  jury,  and  the  others  made  de« 
fsLult,  and  the  attaint  awarded  againft  them  by  default.  R. 
pleaded  non-tenure  generally^  Afhton  faid,  that  R  brought 
aflife  againft  T.  and  others,  and  T»  pleaded  nul  tort,  and 
found  for  the  plaintiff  falfly,  where  T*  was  tenant,  and  R.  . 
recovered  by  judgmenti  and  entered,  and  this  a^ion  is  brought 
within  the  year  after  the  recovery^  and  R.  made  a  feoffment  to 
perfons  unknown  to  defraud  him  of  his  tenant  y  and  averred  that 
R.took  the  profits  the  day  of  the  writ  purchafed\  judgment  if  the 
writ  be  not  good.  Per  Newton  Ch.  J.  this  is  no  plea;  for 
the  ^a/»/r  depends  upon  three  points,  viz.  that  the  aflion 
fliall  be  brought  witfiin  the  year,  ut  fupra,  and  againft  pernour 
of  the  profits  the  day  of  the  writ  purcbafedy  and  againft  him  who 
was  tenant  of  the  frank-tenement  the  day  of  the  writ  pur  chafed ; 
and  it  appears  that  .he  who  is  now  plaintifF  was  tenant  of  the 
frank-tenement  at  the  time  of  the  aftion  accrued ;  for  the  re* 
covery  was  againft  him.  Pafton  Contra,  and  that  the  a6iion  is 
not  accrued  till  execution  be  had  upon  the  Judgment^  and  then  he 

■  who  recovered  is  tenant,  and  then  the  aftion  accrued,  and  not 
before;  and  after  Frifot  demurred  for  the  fault  of  the  third 
point  fupra ;  but  after  he  faid  that  he  did  not  take  the  profits 
the  day  of  the  writpurchafed ;  and  fo  to  iffue,  &  fie  ad  patriam ; 
and  this  feems  to  oe  by  the  petit  jury,  and  not  by  the  grand 
Jury ;  for  they  fhall  not  go  but  upon  the  firft  matter  in  ifiae 
&c,  Br.  Parnor,  pi.  7.  cites  21  H.  6.  55. 
3.  Non-tenure  iff  *  nf/^wnr  is  no  pica;  for  avowry  is  good  S.P.  Bur 

{  Vol,  XV.  Bbb  .      upon  Jj^g^ 
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UitihfAg  upon  adifleifor,  or  him  in'  reretfion;  quodnota  bene,    fir* 
fnd^hbTu    ^fon.tenu^e,  pi.  13.  cites  u^.  4.  a8,  29. 


tenure.    Br.  Kon-tcttniey  jpl.  lo.  cita^R.  6.  t6»  17*  *  S.P.  Br.  Noii»tto«Te9  p|.  5}.  citet 

11  H.  6.  34.    And  yet  iflue  «u  taken,  if  he  upon  whom  tht  avowry  is  nude  had  fee  the  day  of 
the  taking  or  not ;  for  this  is  a  bar  to  the  atowry  in  eSM* 

4.  If  Ae  tenant  difelaims  in  avowry  made  hy  bis  father  in 
C^urt  of  record^  and  after  the  tenant  aliens^  a  writ  rf right  upon 
difclaimer  lies  againu  him  who  difclaimed,  and  yet  he  is  not 
tertenant.  Br.  Non-tenure  pi.  57 .  citea^  18  H«  6. 25,  &  Fitsb. 
Quid  Juris  claxnat.  ii. 

5.  In  chamferty  non-tenure  Ihall  not  abate  the  writ.  Br« 
Non-tenure,  pL  17.  cites  21  E.  3.  xo. 

6*  Non-tenure  is  no  plea  in  writ  of  dieelt,  Br.  Non*te« 
nure,  pi.  45.  * 

7.  Entry  fur  diffelfin  of  rent;  the  tenant  fald  that  bs  is  not 

pernor  of  the  rent,  nor  tenant  of  the  land  whereof  &c.  nor  was 

the  day  of  the  writ  parchajedf  nor  ever  after*    The  demandant 

faldf  be  wasfeifed  of  the  rent  till  by  the  defendant  dlffelfed^  and 

made  a  feoffment  of  the  land  whereof  he.  to  perfons  unknown  to 

defraud  him  of  his  tenant 9  and  averred  that  he  took  the  profits 

after  the  diiieifin  till  the  day  of  the  writ  purchafed ;  and  it 

fhall  be  fhewn  diat  the  defendant  was  tertenant  at  the  time  of 

the  difleifin ;  and  it  was  admitted  good  maintenance  of  the 

writ.    Br.  Parnor,  pi.  19.  cites  5  £.  4.  35. 

Br.  NoB.te.      8.  In  Writ  of  error f  per  Catefby,  non-tenure  is  no  plea ;  Yor 

Aare,pL37.  it  (hall  be  broug;ht  againft  the  heir  or  party,  tho*  he  be  not 

a»"!*p.^'  tenant ;  for  wnt  of  error  Ihall  be  brought  againft  him  who 

Nonltennre  recovers,  and  enters,  and  makes  feoffment,  or  his  heir  if  he 

[  588  ]  be  dead,  by  reafon  of  the  privity,  be  he  tertenant  or  not, 

was  allowed  and  after  fcire  facias  fhall  go  againft  the  tertenants.  Br.  Non- 

?n™?,.  «««*««^»  Pl-4a-  «^«  la  E.  4. 13. 

fterfe  aJSnif 

and  that  thoagh  he  was  named  tenant  in  the  wnt.    Br.  Error,  pi.  17.  ciies  47  E.  3.  y. 

9.  The  Ijffue  In  tatl^  after  the  difcontlnuance  of  his  father  ^  en* 
tered  and  made  a  feoffment  to  perfons  unknown^  and  took  tbepro^ 
fits^  and  the  iffiee  brought  formedon  within  the  year^  and  he 
pleaded  non^tenure ;  the  demandant  Ihall  maintain  his  writ  by 
the  ftatute,  upon  the  matter  fhewn,  yet  the  writ  fhall  abate ; 
per  Prifot ;  and  yet  by  his  entry  the  ifTue  is  rcftored  to  his  ac* 
tion.    Br.  Parnor,  pi.  7.  cites  21  H.  6.  55. 

ID,  \n  formedon  the  tenant  pleaded  non- tenure^  the  demandant 
averred  httn  tenant  by  pernancy  of  the  profits  ;  and  per  Cur.  he 
fhall Jhew  how  the  tenant  made  a  feoffment  to  perfoHs  unknown^  and 
took  the  profits^  and  fhall  not  fay  generally  Uiat  he  took  the  pro- 
fits ;  and  the  feoffment  to  perfons  unknown  is  not  trarerfable^ 
but  the  taking  of  the  profits.  Br*  Parnor,  pi.  18.  cites  4  H.  7.  ^. 
And  It  IS  II*  Non-tenure  in  nuper  obllt  is  no  plea ;  for  the  aftion  is 

only  to  try    in  rcfpeft  of  the  privity  of  the  blood ;  per  Newton  J.  Quaere.  Br. 
'oihiZl^    Non-ienurc,  pi.  18.  cites  7  H.  6.  8. 

Br.  Non-tenure,  pi.  yi.  ciies  7  H.  6.  8.  Nor  is  fcveral  tenancy  any  plea;  per  NewtMu 

13;   la 


12.  In  trefpafs  it  was  faid  for  law,  that  in  fome  aft  ions  the  . 
defendant  may  fay  that  the  plaintiff  has  nothing  in  the  te- 
nements; as  for  inftance,  in  part itione /acUmTf  inwarrantia 
€barta^  writ  of  nufntf  and  quo  warranto  ;  but  Brook  fays,  ic 
fcems  that  it  ihould  be  in  quo  jure^  and  not  in  quo  warranto* 
Br.  Non-tenure,  pi.  n.  cites  7  H.  4  15. 

13.  In  per  que  jirvitia^  quern  redditumreddit^  or  quid  juris 
clamatf  non-tenure  the  day  of  the  writ  purchafcd  is  no  plea, 
hut  JhaJl  fay  J  that  he  was  pot  tenant  the  day  of  the  writ^  nor  the 
day  of  the  note  levfd\  per  Newton;  quod  non.negatur.  Br. 
Mon-tenure,  pi.  20.  cites  8  H.  6p  16,  17, 

14.  Precipe  quod  reddat^  the  tenant  faid^  that  he  wzs  not  ^'^  "^^"^  ^ 
tenant  the  day  of  the  writ  purcbafedf  but  brought  pntcipe  quod  V^lZiin^tht 
reddat  againu  A.  of  title  ancefbrell,  and  recovered^  and  fued  mit.  fir. 
execution  by  fcire  facias  pending  the  writ^  judgment  of  the  writ ;  Ji>'<^* — -" 
and  becaule  it  is  his  own  a^^  tho*  it  be  by  aftion  anceftrell,  ,^g^ff^'£, 
the  writ  was  awarded  good.  Br.  Brief,  pi.  46.  cites  41  £.  3.  5.  fcenM  to  Aim 

peo<iiQg  the 

writ.    Note  tbe  Diverfity.    Br.  Ibid. 

« 

15.  Writ  of  quid  juris  clamat  lies  againft  him  who  was  te^ 
nant^  tempore  finis  recognitiy  tho*  he  be  not  now  tenant ;  per 
Markham.  Br.  Non-tenure,  pi.  57.  cites  18  H.  6.  25  & 
Fitzh.  Quid  Juris  clamat.  11. 

li.  Non-tenure  is  no  plea  in  writ  of  right  ofreafonablepart ; 
per  Briton.  Brook  fays,  the  reafon  feems  to  be  becaufe  the 
a£tion  is  to  try  the  privity  of  tlie  blood.  Br.  Non-tenure^ 
pi.  56.  cites  F.  N.  B.  9.  (Nj 

17%  Non-tenure  of  parcel  Jhall  not  abate  fcire  facias  in  tot9, 
fir.  Error,  pi.  86.  cites  24  £.  3.  24.  43. 

18.  \n  fctre  facias  upon  a  recovery  againft  a  man  it  is  a  good  Special non- 

f)lca  that  ihc  day  of  the  writ  purchafcd  he  had  nothing  in  the  *|","JJ^,^J 
and,  without  affirming  the  tenancy  in  any  other ;  per  Wiche.  tn/^mi7e 
Quod  fuit  negatum,  quod  nota.  Br.  Scire  Facias,  pi.  49.'  cites  inTiiien>se 

*48  E.  3.14.  thedtyof 

^  >*      ~  the  writ 

purcbtfed  IS  no  plet  in  fcire  facii*;  upon  rtewtry  itt  nvaft^  by  the  bcft  opinion ;  nor  in  icirc  facias 
upon  recovery  in  frstdfe  qmd  reddat,  without  affirming  who  is  tenant.  Br.  Non-r enure,  pi.  9. 
—Br.  Watt,  pi.  51,  ekes  48  H.  8. 18.— -And  he  who  fiiodi  rttovery  in  ««/  ly  default  nrcd  not 
aver  the  party  tenant ;   for  non-teoure  In  this  attton  is  no  plea.     Br.  Pleading;.,  pU  6.  cicrs  24  H. 

8, Br.  N.  C.  24  H.  8.  pi.  64.  S.C.  and  cites  in  Marg.  36  H.  6.  29. •    la  JJr.  it  is 

fnifprinted  (88). 

19.  In  fcire  facias  uponafine^  the  tenant  faid,  that  he  had  ^^^^^^J^^ 
nothing  unlefs  for  term  ofyearsy  and  the  plaintiff  averr'd  him  r "^gl" 'i 
pemourof  the  profits.  Br.  Non-tenure,  pi.  47.  cites  5  H.  5.  i.  fi„e  non-te- 
nure i»  no 

flea,  as  it  1$  faid  there,    ^r.  Noo-temnr,  pi.  lo.  cites  7  H.  4.  li. 

Scire  facial  of  20  aere9  of  hud,  and  lO*.  rent  aaainft  defendant,  who  Jafd,  as  to  ten  acres,  that  J. 
N.  was  feifed,  and  infeofTed  him  and  W.  P.  who  is  alirc  not  namfd  ficc.  Judgm^nr  of  the  writ ; 
and  to  the  other  10  acres  that  if.  watfeifeJ  and  ttafed  to  himf*  j-^yean,  the  revfrfion  to  R.  an  ifo  Lit 
Ac  tmking  in  the  franktentment^  jodgment  of  the  wnt ;  and  fo  (c^jpeciai  non-terMre  admitted  in  fcirt 
ficiast  contra  ox  general  non*tenare ;  and  to  the  10*.  rent^  that  //  «  ij[uinir  cut  of  four  acres  of  land, 
•f  'whieh  y,  H.  ^as  feifed  before  the  writ  fttrckafed,  and  leafed  to  the  defcfuLint  for  \  f  y*ars^  and  fo  his 
/^  oedy  a  ferm  in  the  land,  the  firanktenement  bting  in  j.  N.  abfquc  hoc,  that  there  is  anv  vc-nnur 
of  the  rent  named  in  the  writ,  jodgmeAt  of  the  writ.  Br.  Scire  Facias,  pi.  xxo.  cites  8  H.  6.  32. 
"— — *r.  Brief,  pi.  434.  cites  S.  Ct 

B  b  b  a  20.    In 


laon^tcnuve; 


Tor  he  who  20.  In  fcirt facial^  if  the  defendant  pleads  general  ntii^tekurt^ 
^^^\^  the  *  plaintiff  Jhall  have  execution  at  his  peril \  but  contra,  if  th* 
tenant,  and  tenant  fays  that  he  has  only  for  t  term  of  years  ^  and  flietn 
who  the  te-  certain,  and  of  whofe  Icafc ;  for  this  is  a  fpeciai  non-tenmc 
wt"Ve?itdw  ^^*  Non-tcnufc,  pi.  48.  cites  9H.  5.  u. 

fee  might 

have  a  release  or  fbme  difcharge  which  the  leilce  for  years  cannot  bare.    Jenk.  i  $.  pL  26. 
Non-tenure  gentralJy  is  no  fiea  in  a  (cire  facias.    Br.  Scire  Facias,  pi.  107.  citcs  7  U«  6.  i^ 

S.  P.  Br.  Faux.  Kccov.  pi.  3.  cites  14  £.  4.  2. •  S.  P.  Br.  Nonfuit,  pL  19.  cites  7  H.  6.  liy 

ly.  25. \  S.  P.  3  LeT.  205.  Mich.  36  Car.  a.  C.  B.  Barret  c  Trotmau. 

• 

Br.  fcire  21 .  Scire  facias  of  land  Upon  a  recovery  in  fcirc  facias  ttgalnft 

^V^l\!]l     7-  Af«  the  tenant  fatd  that  %  N.  was  not  tenant  of  thefrmmkte^ 

21C.  cites       •'  ,        .  r    ^     i*    n   r  •        /•     •        I  I  "^  * 

5.  c.  nement  the  day  of  the  firjt  Jcire  facias  brought^  nor  everafUr^  kut 

one  A*  whofe  eft  ate  the  tenant  haSf  andfo  the  recovery  void;  and 
it  was  held  a  good  avoidance  of  the  recovery,  and  yet  J.  N, 
in  the  firft  fcire  facias  could  not  have  pleaded  non-tenure  ge- 
nerally. And  it  feems,  that  the  recovery  was  by  default ;  but 
all  is  one  againft  this  tenant,  who  was  not  party  to  the  fixft 
writ.    Br.  Non-tenure,  pi.  43.  cites  14  £.  4.  2. 

Perk  5. 60.  22*  In  wardy  the  defendant  pleaded  non*tenure  of  the  hdy^ 
and  a  good  plea.  Br.  Non-tenure,  pi.  lo.  cites  7  H..4«  12. 

Br.  Waft,         22.  in  waft  quas  tenet  the  defendant  faid  that  he  had  nothii^ 

P^"^'!|g|  in  the  land  the  day  of  the  writpurchafed,  nor  after,  jndgrocnc 
of  the  writ;  &  non  allocatur;  for  non-tenure  is  no  plea  ni 
wafti  per  Finch,  clearly,    fir.  Non-tenure,  pi.  7.  cites  40  £• 

3-  33-  • 

24.  W  here  damages  are  to  be  recovered,  non-tenure  witi 

difclaimer  was  no  plea ;  for  he  might  injure  the  demandant, 

fhould  he  be  arrefled  of  his  damages  which  the  law  gives  him. 

G.  Hift.  C.  B.  20I.  cap.  17. 

(B)  Pleadings.  *  \At  what  Time  it  may  be  plead* 

ed*     And  afler  other  Plea. 


I.  TN  precipe  quod  reddat,  the  tenant  vouched  J,  S.  whoc 

^  and  demanided  what  he  bad  to  bind  him  to  the  warranty^  and 

the  tenant  Jhewed  his  own  deed^  and  the  vouchee  faid  that  he  bad 

nothing  tha  day  of  the  writ  purchafed^  nor  yet  has^  judgment,  if 

he  may  dereign  the  warranty  ;  and  the  bed  opinion  was,  that 

becaule  he  has  demanded  the  lien,  he  cannot  fay  after  that  he 

is  not  tenant.    Br.  Voucher,  pi.  28.  cites  45  £.  3.  2. 

S.  p.  Br.  ^*  Pr^W^^  QUod  reddat,  the/^iM»/  pleaded  non-temtre  \  the 

Non-tcauKs  demandant  faid^  that  at  another  time  he  brought  praecipe  againft 

P'-  i'^^ll*    ^^'^  tenant  of  the  fame  land',  and  he  waged  bis  law  of  non-fummoms^ 

Br. Eaoppel    ^''^  '^^  demandant  brought  this  writ  by  journeys  accounts  ;  and 

pi.  54.  cites*  the  opinion  qf  Prifot  and  Danby  was,  that  htJhaJI  mot  plead 

7  H.  4. 8.    non  tenure  after  ;  for  if  he  was  not  tenant  at  firft,  he  need  not 

ThatVhe      ^^i^  ^'^  law  of  non-fummons.    Br.  Eftoppel,  pi.  17.  cites 

tenant  may    33  H.  6.  24« 

plead  non* 

ten«irct  and  (hall  not  be  efiopped ;  for  /nn^Umtn  ronct  n^on  the  vievt  i  p;r  Hanbe.  <|bo4  ooocednr. 

3.     ^'^ 


Bm*ttmvz*  5^ 

3.  jind  it  is  faid,  that  after  grand  cape  a  man  may  pltad  Br.  Ncn.te- 
Jeveral  tenancy  or  joint enancy^  h^xt  not  non  tenure  \  for  if  he  was  ""JJ'J]cI* 
not  tenant,  the  default  cannot  grieve  him.    Br.  Ibid. 

4*  In  entry  in  nature  of  ajjife  of  rent^  the  defendant  faid^  that 
he  was  not  pernour  of  the  rent  the  day  of  the  writ  purchafedy  nor 
ever  after \z.viA  it  was  held  that  he  Jhall  fay^  that  he  was  not 
pernour  of  the  rcni^  nor  tenant  of  the  land  &c,  out  of  which 
&c.  judgment  of  the  writ.  Br.  Non*tenure,  pi.  39.  cites  5 
£.  4.  22. 

5.  In  formedon  in  defender  it  was  refolded  per  t6t  Cur. 
that  non-tenure  of  all  n  not  plcTidzble  after  general  imparlance, 
3  Lev.  54.  Mich.  33  Car.  2.  C.  B.  Barrow  v.  Hagget^ 

(B.  2,)  At  what  Time  it  may  be  pleaded. 

j^fter  what  Plea. 

I.TTwas  faid,  that  in  pracipe  quod  reddat,  if  the  tenant  ♦Br. Non- 
■■•  *  wages  his  law  of  non-fummonsf  by  which  the  writ  abates,  ""^^'h,!.' 
and  the  demandant  brings  a  new  writ  againft  him,  he  may  plead  2.  CMtra. 
non-tenure ;  for  he  (hall  have  the  view,  and  this  plea  comes  that  this 
upon  the  view ;  but  mirum^  for  the  ley-gager  affirms  him  to  ^^to 
be  tenant.    Br.  Non-tenure,  pi.  46.  cites  7  H.  4. 8.  plead  non* 

tenure  in 
another  writ,  as  it  is  fatd  for  law.— ^Br.  Efloppel,  pi.  13.  cites  S.  C. 

2.  If  the /^«ii«/ ;»  pnecipe  quod  reddat  pleads  jointenancy^  Br.Eftoppcl, 
this  (hall  eftop  him  to  plead  non-tenure  in  another  writy  as  it  §.  c-l^ 
is  faidfor  law.     Br.  Non- tenure,  pi.  2.  cites  33 'H.  6.  2«  i«f  when: 

reddat  is  brought  agalnfi  the  hann  Midfemif  and  they  pl^td  non-tenare,  they  Ihall  not  be  eftopped  to 

J  lead  it.  bccanie  another  nvrit  hrwgkt  againfi  the  haron  aJoru  'was  abated  fy  jointefumcy,  eutd  tkis  nvrit  it 
rougki  by  'Journeys  Aeewnts^  and  they  were  tenants  |he  day  of  the  firtt  writ  purchafed  ;  this  is  no 
cftopfiel  to  the/oRtf,  who  'was  not  party  to  the  frfi  wrft ;  and  therefore  the  demaodant  paffed  ovcr^ 
and  dar'd  not  watt  the  eftoppel.    Br.  Non-tenore,  pi.  3.  cites  33  U.  6. 3. 

3.  In  ceffavity  non  tenure  of  the  moiety  goes  to  all  the  writ, 
pet  Littleton  and  Catelby ;  for  he  cannot  defend  tt^e  entire 
tenements  nor  tender  the  arrears  for  th^  whole*  Br*  Noa* 
tenure,  pi.  44.  cites  21  £.'4*  25* 

ft 

(C)  Pleadable.  By  whom. 

I.  TN  aiSfe  it  was  agreed,  that  where  there  is  lord  and  tenant^  ^Z^ 
^  and  the  tenant  gives  in  tail  parcel  of  the  land^  that  the  parctHmfie, 

affife  of  mortdancejior  brought  by  the  heir  of  the  lord  agatnji  the  Br.  Ibid. 

feoffor  of  the  entire  rent  is  well  brought;  for  he  is  tenant  to 

the  lord  of-  the  entire,  and  need  not  to  name  the  tertenant 

in  tail.    Br.  Non- tenure,  pi.  30.  cites  8  AIT.  35. 

2*  Non-tenure  in  attaint  upon  aJJife  of frefh  force  was  award* 

ed  a  good  plea,  if  pleaded  hj  one  who  was  party  to  the  affife  of 
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frt/ifarcey  quod  notsu    Br.  Non-teniire,  pL  i6;  eifeec  ai  Ct 
3.  10. 
•  s.  p.  Br.        2,  The  *  tertenant  who  is  zftranrer  U  thefirft  recwverj  unT 

Error,pl.27.      ^•'i  ^  •  .^•'         ^u      vi"!      ^  1    o 

cjiesic.--  P*^*^  non-tenure  tn  writ  of  error,    Br.  Non-tenure,  pL8« 

f.Wrflofihc  cites  47  E  3.  7.  8. 

J  heir ;  for  it 

lies  againft  hiniy  whether  he  be  texteoant  pr  not.  ^r.  Non-tennrey  pL  &  ciKs  47  E.  j.  7.  Su— ^  & 
I'.  B.  R .  Error,  pL  27.  cites  S.  C— ^^0  of  the  /tfr/y  to  the  recovcrj.  Br.  Koo-ccaarcy  pL  8.  c9o 
47  E.  3-  7-  8. 


r  591  ]  4*  A  man  recovered  lend  in  a  Court  laron  hj  vnrit  §f  rigbtt 
But  Brook  the  tenant  brought  writ  of  falfe  judgment  againft  the  other,  ead 
might  be) "  T ever  fed  the  judgment^  and  brought  Jcire  facias  againft  Um  wb9 
that  he  wio  firji  recovered  to  have  execution^  and  be /aid  that  j.  J?,  vtasfiifed 
recnerfd  in    ^nd  leafed  to  him  for  term  of  years,  abkiue  hoc,  that  bt  foas  t€m 

the  writ  of  y  .     'f        if  .^L     J       Vr  .1.  -^    /       1.    r  j 

right,  had  ^^"'  9f  ^he  franktenement  the  day  of  the  wnt  purcbajed^  vr  ever 
not  execution  fl/irr,  judgment  of  the  writ,  rer  Catelby,  this  ffecial  m9M't9* 
b!  '^^r/'  ''"'^^  ^^^®  "^^  lie  for  him  againjl  whom  the  judgment  weui  givem^ 
,^/^7L''"  as  here ;  but  a  ftrangcr  may  have  the  plea.  But  per  Littleton, 
mtnv plaintiff  he  fhall  havc  the  plea;  for  it  may  be  that  the  plaintiff^  has  re-. 

^IJchfat  ^^^^^^  ^^  J'  ^'  ^'^^  Enfeoffed  Kim  \  for  if  he fbouldiuthmetbis 

nottepHTd.  p/^a,  he  would  lofe  his  land  without  any  anfwer ;  for  he  cannot 

tdhythisttr^  plead  in  bar,  becaufe  be  is  not  tenant;   quod  Dsuiby  and 

wor   Ur.  Nccdham  conccflerunt.    Br.  Non-tenure,  pi.  41.  cites  8  E. 

4.  19. 

^^if  •  5.  It  was  faid,  that  where  a  man  t  recovers  hy  fermeden^ 

^">  '^'TT*  ^      ^^^  tenant  brings  attaint  againft  him  who  recovers^   he  ibail 

»' d  Zvff^/  not  plead  non-tenure ;  for  he  was  the  fame  party  who  recoverr 

feire facias  cd ;  for  hc  demands  nothing  but  to  have  judgment  reverled. 

againfi  the  S^u^re  lude ;  for  be  fliall  recover  the  land.    But  where  it  it 

ihtihio^*  ^g^i^J^  ^  f  ranger i  the  writ  fhall  fay  qui  terram  iJlam  tenet; 

plead  non-  contra  againft  party  to  the  firjl  judgment*    Br.  Non-tenure,  pL 

tenure;  per  41.  citCS  8  £.  4.  10.  . 

Catelbyana  t      y 


Jean/.  Br.  Ibid.— Gntfra  of  the  firmtgtr.  Br.  IbkL— *  ^0  if  «  man  Ktcofcis  by  Vjf^» 
And  Brook  fajs^  the  rcafon  fcems  |o  be,  becaofe  he  «i«4  thefrnmeftrfm  wA»  rttvocwtd  tkeimmd,  aa4 
it  do<-^  not  appear  there,  if  the  plaincift'  in  the  aftfe^^  who  rucovcred,  c^tQed  «r  nsc,  or  k»d  oikcr 
execut.on.    Br.  Mon-teDure,  pi.  58.  cites  31  U.  6.12. 

s  P.  Br*  g.  Non- tenure  is  no  plea  in  attaint  for  him  who  it  prhy  r# 
?ure,  pu  16.  ^^^firft  record \  per  Hare.  Br.  (}on-tenure,  pi.  i.  cite*  a6  H* 
cites  aoH.    8.  2.  and  31  H*  6.  12. 

%• jind 

it  fecms  where  a  man  is  harred  by  falfe  terdiA,  and  brings  attaint  againft  thtfrf  tnmme,  mem  9t 
nure  is  no  plea  ;  for  he  is  frryy.     Br.  Non-tenure,  pi.  6.  cites  35  H.  ft  ij<|     ■■     Trwfra  of  a  ^jfe— 
^er,  19  H.  8.     y4s  where  the  temant  infeoffs  aftranger  after  19  U.  8.  Note  ihe  di^erfitj  }  but  W«ag» 
tord  faid,  that  non-tenore  is  no  plea  in  attaint,  and  tbis  is  to  \c  onAxtLood  as  abMC,  «s  JK  fa^i« 
Bi.  Ibid.—*  S.  P.  £Io]i-ienuye,  pL  16,  cites  20.  H.  8. 

(P)    Pleadable 


m 

(D)  Pleadable.    How,    Of  ail,  or  Parcel.    In 

what  Cafes. 

!•  TKf  cui  in  vita,  he  who  pleads  non- tenure  OJX^t  to  fay,  that 
^  be  was  not  tenant  the  day  of  the  writ  purcbafid^  nor  ever 
^fteT\  but  of  join  tenancy,  it  is  Aifficient  to  fay,  that  he  held 
jointly  with  J.  N.  not  named  the  da^  of  the  writ  purchafed, 
of  the  gift  of  N.  judgment  of  the  writ.  Br^  Non-tet^ure,  pj. 
^5*  cites  37  H.  6.  i6. 

2.  In  m/ortdancejiory  the  tenant  pleaded  non-tenure  of  par*  -^M'itwai 
eel  in  bar,  and  the  Court  compelled  him  to  anfwer  over  to  ^^^^H^ 
the  affife,  by  which  he  faid,  and  if  found  that  it  be  not  &c.  writ,  which 
Br.  Non-tenure,  pi.  3  j.  cites  la  Aff.  8.  And  Brook  adds  ^"  v»^  »* 
a  nota,  that  at  the  common  iaw^  non-tenure  of  parcel  Jhould  abate  bTtiiai^*^ 
all  the  writ,  becaufe  it  was  falje  in  parcel;  and  now  by  the  Mtrofify 

Jiatuteof%%  E.  3.     De  proditionibus  eaf.  15.  itfhall  not  abate  '***jP^**5 
the  writ;  but  for  this  part  only ;  but  jointenancv  of  parcel  nc-  "^  rby'the 
ver  was  but  to  the  writ  for  this  parcel;  for  this  sofirms  the  ftamcej.  25 
writ  true  in  this,  and  in  more,  and  does  not  falfify  th^  writ,  ^  i- 1^. 
as  in  non-tenure  of  parcel ;  note  the  diverfity.  Br.  Ibid.——  2b^tca*lIJ^ 

Ibid.  pi.  50.  cites  21  £.   3.   28*  firtkatfart 

of  wAiel 
mo/h-Hm^i  is  mlleged,    G.  Hift.  C.  B.  loi.  ctp.  17.—- ^If  tht  writ  abated  m  toto  «t  the  commMi 
bw,  it  wtt  bccanfe  the  tenau  cobM  mc  be  fvimnp^  in  other  laiML    Per  Fiowtke.    Kdw.  56.  h. 
pl  S.  . 

3.  Formedonagalnfi  coparceners  who  pleaded Jeverallyztid  one  [  592  J 
Jaidf  that  where  the  demand  is  of  the  third  part  of  the  manor  of 

jl.  flie  faid  that^«  held  fo  much  of  the  gift  ana  feoffment  &c. 
and  that  a  fir  anger  was  jeifed  of  two  acres  of  land,  and  three 
ofres  of  meadow^  parcel  of  the  fame  manor ;  [and  ill]  for  (he 
ought  to  Ibew  who  is  tenant  thereof;  and  he  who  pleads  non« 
tenure  of  parcel,  ihall  fay  who  is  tenant  thereof;  contra  if  he 
pleads  non-tenure  of  the  whole.  Br.  Non-tenure,  pi.  52. 
cites  19  H.  6.  12. 

4.  In  dower  the  tenant  pleaded  non-tenure /«  parcel  infucb  ^  In  dow- 
a  villi  viz,  that  be  bad  nothing  in  it  the  day  of  the  writ  turcha*  ^f'^^  -^ 
fed,  nor  ever  after,  but  J.  N.  was  tbirerf  tenant;  and  fo  fee  fTpleadsin 
that  he  who  pleads  non-tenure  of  ^ztqA  Jhall  fhew  who  is  bar  of  part, 
thereof  tenant ;  contra  ofnon-tenure  ofall^  elfewhere.    Br.  Non-  f,"  to?"  J^ 
tenure,  pi.  5.  cites  33.  H.  6.  51*  dian  to  the 

reft,  he 
need  not  ihew  who  it  goardiao  of  the  reft ;  for  the  nmit  is  mot  hraa^kt  agtutifi  him  a$  tertmant.    Bi^ 
Ibid. 

■ 

S9  where  non-tennre  of  tie  %oJkle  lands  is  pleaded,  the  tenant's  plea  will  he  good,  witbovt  ihewitig 
who  is  tenant ;  for  he  is  brooghc  into  Court  to  anfwer  a  demand  which  he  feenu  to  be  no  way 
f rivy  to^  but  mterly  dtfcUims.    G.  Uift.  C.  B.aoi,  cap.  17. 

5.^  In  pracipe  of  a  rent  the  tenant  demanded  the  view,  and 
had  it,  Sindfaid  that  the  land  put  in  view,  out  of  which  the 
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rent  is  fuppofed  to  be  illuing:,  is  thru  mefuagis\  and  «y  U 

tnefuage,  he  dnfwtred  as  tenant ^  ^nd  pkaded  iors  defon  fet^  and 

to  the  other  twOj  no  tenant  &c.  nor  pernour  of  the  rent  named  in 

•S  P. Ibid,  the  writ ^  judgment  of  the  writ,  and  did^  not/betvwbo  is  r#» 

''^  H  6^"*  ^^^^  ^^^^^9f,^  [^"^  well];  per  Prifot  and  MoyJc;  fortius  is  of 
^    '  '    '  another  thing,  which  is  not  in  demand.    Br.  Non-tanure, 

pi.  27.  cites  36  H.  6.  6.  , 

S.  p.  Ibid.  6.  But  in  \>r7Ec\^c  of  land  if  the  tenant  pleads  nontrmere  tf 
f  h^'eT  P^^^^^i  hejhallfievi  who  is  tenant  of  the  rcjt.    Br.  Jbid. 

— s.  p. 

For  they  would  not  fuffer  a  writ  that  was  good  in  part  Co  be  wholly  deftroyedy  otc^  tfce 
ibewed  it.'e  demandant  bow  he  rriehr  have  a  better  writ.    C  HUL  of  C.  B.  aoi«  cap.  17. 
Contra 'Ufkirt  kt  f leads  mn'tenurr  of  all.     fir.  Non-trnure,   pL  17.  citef  3^  H.  6.  6.    ■ 
the  ccmmon  law  non-rcnure  of  pa^ctl  gpas  to  all  tht  vurft.    Br.  Ibid.        But  ix^  praecipe  tfrmt^  S> 
tenure  of  parcel  of  the  land  does  mi  gt  but  to  the  fartti,    Br.  Ibid. 

I 

7.  But  in  precipe  i  if  the  tenant  pleads  non^tenure^  and  tbc 
demandant  avers  him  pernour  of  the  profits^  and  be  fays  that  be 
did  not  take  the  profits  of  part^  he  need  not  by  who  took  the 
profits  \  for  the  aSion  does  not  lie  againft  him  as  tertenant, 
but  as  pernour;  p^r- Prifot  and  Moyle,  Br.  Non-tennre,  pL 
27.  cites  36  H.  6.  6. 

8.  If  in  dower  the  defendant  pleads,  that  ho  eann^t  render 
the  demandant  her  dower,  hecaufe  he  is  not  thereof  tenant y  as 
of  the  freehold^  nor  was  at  the  day  of  the  ijffuing  forth  the  original 
writ  of  her  the  faid  demandant,  nor  at  any  time  after.  Ethoc 
parat.  eft  verificare,  unde  pet*  judic'  brevis  predid'  &c.  Tbc 
demandant  may  reply^  that  her  writ  ought  not  to  be  qoaflied 
for  any  thing  before  alleged;  for  that  the  day  of  ifluing  forth 
the  original  writ  of  her  the  demandant,  viz.  (tale  die'&  anno) 
the  defendant  was  tenant  of  the  land  &c.  as  of  his  freehold^  ashy 
the  fame  writ  is  fuppofed.    Reg.  Plac.  244.  cap  6. 

Bot  inprgt-  g.  25  £.  r  Stat,  5.  eap  16.  Ena£ts  that  ay  the  exception  ef 
'^d?"«?tf  non  tenure  ofparcel^  no  writjhall  abate^  hut  only  for  the  fmamtitj 
mamr,  *  if*    of  the  non '  tenure  which  />  alleged, 

.  the  teoaat 
pleau$  a  uon-tenore  of  parcel  all  the  writ  ihall  abate,  and  fo  it  hat  been  a^ndjpd  fiaee  this  ftimr; 

'becaufe  theawMr  is  a  thing  intire,  in  which  caiethe  donandant  Mbt  to  have  a  forcisriie  i»the 
writ  $  an<J  for  ihis  reafon  the  judges  have  held,  that  it  is  againft  realon*  that  by  his  demand  of  the 
intire  manor  againiV  oue  who  is  only  tenant  of  parcel  of  the  manor,  he  ooghr  to  recover,  and  thov- 
fofe  have  expounded  the  f^acoie  to  extend  to  writ*  where  the  things  demaoded  are  )Gpwr«^  msmnt 
■re,  4i\d  have  expounded  thai  it  <ha]l  not  extend  to  things  intire,  which  cxpofitioo  ia  Bcidy  agaiaft 
the  Cf-xi ;  for  the  text  is^  that  QO  writ  (hall  abate,  and  ibmettmes  jodges  have  taken  thinfi  bjtW 
equity  of  the  text  cootiary  to  the  text  to  make  it  agree  with  reafon  and  eqoitv  ;  per  BUomle^  J.  tX, 
C.  109.  b.  Mich.  2  M.  I .  in  Cafe  of  Fplmerftonc  y.  Steward,— ^S,  P.  fL  C  105,  ».  Ifafek  % 
£lis.  in  Cafs  of  Stradiin^  v.  Morgan. 

T  ^^3  ']  10.  Tho*  a  plaintiff  cannot  deftrey^  yet  be  may  abridge  lis  it* 
Thm  mfor-  fnand  For  fince  the  defendant's  pleaMng  nan-temure  as  te pared 
^"^ndel^r  w/w^of  to  abate  the  whole  writ^  but  to  ftand  quoad  the  other 
J^r«M#:^r  part,  therefoFe  if  the  plaintiff  had  entered  into  part^  and  the  de^ 
ffDiU.  if  fendant  had  pleaded  this  entry  to  abate  the  whole  writ^  it  would 

wttRttw"*  ^^^  ^^*^^  ^^^^  *  8®^^  P^^*^  ^^^ ''  ftmunted  t9  mere  than  what 

tbe 
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$bi  fifumt  remaimJ  a  tenant  to ;  and  when  the  fUa  was  cver^nledf  "<<>  >&7' 
it  was  of  ncccfiiy  confeqaence  that  the  demandant  muft  abridge ;  ^''JJJ^* 
for  iince  the  demandant  could  not  go  on  with  the  remainder  the  whole 
of  bis  writ  after  fuch  plea,  he  may  go  on.ortginally.  G.  Flift.  ft«eH«idia 
C.B.aoa.cap.,7.  ^-^^ 

ly  the  te- 
nant nuy  plnd  a  non-tenvre  in  the  whok,  wKicK  ahatei  the  writ  fince  as  well  as  before  the  ftatnte. 
O.  IXA.  C.  B.  202.  cap.  17. 

Bid  ^  the  fonncdon  be  far  20  Mtet^  and  the  demoMdaxt  enters  itttojutf  this  it  bat  an  abridgment 
of  his  aemaad,  and  is  no  more  than  non-tenure  of  fix  acres,  fo  that  the  writ  ilands  good ;  and 
formerly  they  made  this  dfftindion,  that  if  a  demandant  brought  a  nuritfor  tttfo  feveraJ  manors  ijt 
two  fetjeral  viUsy  mmi  entered  into  qm,  this  abated  the  whole  writ ,  for  M»  wrr«  hokedufon  oi  /tue 
frveral  demands^  and  the  dcfiroymg^  om  intire  demand  vjos  a  defiruSioncf  tie  %ukole  writ,  being  not 
helped  by  the  ftatute,  hot  left  as  if  it  was  at  common  law.     G.  Hift.  C.  B.  202t  203.  cap.  17. 

But  if  At  demand  mtihfor  t%u9  mamrt  in  tkefami  vittj  they  looked  upon  them  both  to  be  £■/  om 
danandf  being  both  but  parcel  of  the  £ime  place  of  which  the  viU  was  the  total ;  and  therefore  the 
defendant  could  not  plead  the  entrr  into  boe  of  the  manors  in  abatement  of  the  whole  writ  \  (b  the 
plaintiff  might  abridge  his  demand  ^load  one  of  the  manors,  and  proceed  for  that  only.  G.  Hift. 
C.  B.  203.  cap.  17. 

But  the  better  opinion  feems  to  be,  that  tho'  the  manon  be  in  two  icreral  rills,  yet  the  plaintiflT 
by  entering  into  one  does  not  abate  the  writ^  becaufe  they  took  the  demand  of  the  writ  as  the 
total,  and  the  fcreral  demands  of  the  writ  not  as  fo  many  independent  demands  in  the  writ ;  and 
then  the  entry  into  one  created  a  non-tennie  of  parcel,  which  was  no  good  plea  \  and  thenfoie  the 
plaintiff  might  wcU  abcidge  his  writ.    G.  Hift,  C.  B.  S03.  cap.  1 7. 


(E)  Plea  of  Non-tenure,  avoided  How.    By 

Replication. 

I.  TN  fcire  facias  the  tenant  faid  that  the  plaintiff  was  tenant 
*  the  day  of  the  writ  purcbafed^  and  yet  is^  jucfgmcnt  of  the 
writ ;  Morice  faid,  this  amounted  to  non-tenure ;  per  Thorp, 
the  plea  is  good  ;  for  it  may  be  tiiat  you  diireifed  the  tenant 
before  the  writ  purchafed,  and  continued  the  fame  diileifin 
now»  and  aiked  if  he  had  any  thing  elfe  to  fay.  The  plaintiff 
repliedy  that  he  was  not  tenant  the  day  of  the  writpurchafed^  nor 
ever  after  \  and  the  other  e  contra  &c.  Br*  Brief,  pL  532. 
cites  39  E.  3.  28.  ^    .^ 

2.  Upon  non^tenure  pleaded^  the  maintenance  of  the  writ  iff 
that  the  defendant  is  tenant  as  the  writ  fuppofidf  Q  de  hoe  ponit 
fe  fuper  patriam  &c.  and  the  other  the  like^  and  no  abfque  hoc 
ihali  be  there.  Br.  Maintenance  de  Brief,  pi.  42.  cites  Lib* 
Int. 

3.  In  formedon  in  remainder  the  tenant  to  part  pleaded  jointer 
naney^  and  to  the  refl  dif claimed^  the  demandant  Jaid^  that  after 
the  death  of  him  by  whom  he  claimed  the  remainder  the  tenant 
entered  and  made  a  feoffment  to  perfons  unknown  to  defraud 
the  demandant  of  his  tenant,  and  that  he  took  the  profits  the  day 
ef  the  writ  purehafed^  and  all  times  after ;  and  that  the  a&ion 
is  brought  within  the  year  after  the  adion  accrued,  and  this 
&c.  and  by  the  beft  opinion,  the  averment  is  not  good  to  main* 
taio  the  writ  fifon  difdaimer  \  for  the  ftatutc  fcrycs  for  non« 

tenurt 
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tenure  In  the  land,  and  for  joiatenancy  hj  tbt  ^fjuhr,  mbI  9 
contra  for  difclaimer ;  and  where  this  avermgntJbaUtm*  fi^ff^ 
the  tenant  ought  to  be  tenant  of  the  franktenement  at  ibt  time  9f 
the  a^ion  accrued.    Br.  Parnor»  pU  ^O.  cites  5  E*  4*  44*  45. 

4.  In  formedon  ifthe  tenant  pleads  non*teniire»  tbe 
dant  may  fay  that  the  tenant  made  feoffment  to  ferfoms  vmkmawm 
to  defraud  him  &c.  and  aver  that  be  took  thefrefits^  and  thers 
the  feoffment  is  not  traverfable,  but  the  taking  of  tbe  pit^ts; 
therefore  this  feoffment  is  not  peremptory  but  the  taking  of 
the  profits^  Br.  Peremptory,  pi.  40.  cttes*4  H.  7.  9* 
C  594  ]  5*  in  firmedon  the  tenant  pleaded  non^'tenurtf  tlicpUttwgifyaiJ 
that  he  was  tenant  after  the  death  of  bis  anceftor^  mnd  ma  ' 
feoffment  to  perfons  unknown  &c.  and  that  be  took  tbo  frofk%^ 
that  he  brought  his  oHion  within  the  year  after  title  accrued^ 
need  not  fay  when  the  alienation  was  made  2cc.  per  Cor*  Br« 
Parnor,  pi.  28.  cites  7  H.  7.  4. 

6.  In  attaint  the  defendant  pleaded  non-tenure;  and  per 
Fitzhej  bert,  the  plaintiff  may  aver  him'  pernor  of  the  pro&s; 
quod  nemo  negavit.     Br.  Parnor,  pU  r.  cites  26  H.  8.  62. 

7*  Jncientlyj  in  real  adions,  there  was  no  damawes  %vetxk 
where  nothing  but  the  freehold  was  in  queftion;  etna  if  tbe  te* 
nant  pleaded  upon  tenure  and  difclaimer^  the  plaintiff  eomld  mH 
aver  his  writ  and  fay  be  was  tenant^  for  by  this  plea  the  te- 
nant difclaims  all  right  to  the  land,  fo  that  be  can  never  pot 
up  any  pretention  or  demands  precedent  to  his  difclaimer, 
f  and  the  demandant  is  immediately  put  into  pofleffion  of  his 
lands,  which  was  the  only  intent  or  his  writ,  &  fruftra  fit  per 
plura,  quod  fieri  poteft  per  pauciora.  G.  Hiil.  C.  B,  200, 20i« 
cap.  17. 

•  See  (A)  (F)  Judgment  and  Execution.  In  what  Caies  a^ 
^^  ^  ter  fuch  Plea  pleaded  the  Plaintiff  may  have 

Judgment,  and  fue  *  Execution  at  his  PenL 

« 

•  s.  p.  The  I.  JH  fcire  facias,  it  is  faid  in  a  nota,  that  it  is  agood  pfca 
b^tdc"  he  ^°  °"^  *^  plaintiff  from  having  execution  at  his  peril, 

fcire  facias  to  fay  tfiat  the  plaintijf  has  nothing  but  a  term  ofyoars^  amd  fit 
does  not  fup-  forth  the  term  and  Icafe  in  certain^  which  term~yet  conUmets^  and 
^^  *!l^»i!r  then  he  (hall  not  have  execurion  at  his  peril,  het  upon  *  «- 

nure  in  the  ,  i       «    i      i  «       n     n    ».*  •'  ^^• 

teninr,  as  neral  non-tenure  pleaded  there  he  mail  have  execution  at  nis 
theprxcip<>   peril,  and  may  enter  at  his  periL    Br.  Scire  Facias»  pl»8f« 

dL's^"ftt*'  ^^^*  9  ^- 5-  *^* 

the  fcire  fa- 
cias is  brought  to  execute  a  jndgmeut  for  land  or  mty  or  apon  a  fine  to  haveciecBtioB«f  iu  -Jcik* 

15.  pL  26. 

^         2.  Tn  fcire  facias,  the  tenant  faid  that  y.  N.  was  fiifid  tiO 
"**  by  M.  dij/eifed,  who  infeojffed  tbe  tenant,  and  pending  ibis  wrh 

aV« 
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N.  bad  entirid;  judgment  of  the  writ;  per  Newton  this 
amounts  to  non-tenure»  and  non-tenure  generally  is  no  plea 
in  Jcirg  facias f  but  the  plaintiff  (hall  have  execution  at  his  pe- 
riiy  which  feyeral  agreed  of  non- tenure  general,  but  this  pica 
varies  much  from  that  as  it  feems.  Br.  Scire  Facias,  pL  107. 
cites  7  H*  6.  i6. 

3*  infcin  facias  upon  a  judgment  in  dtbi  againjt  t$rre-tenants^  In  fdre  fa- 
ihtfbirsff  returned  quoii  fcire  feci  J,  B*  tenenti  unius  mefuagii  ciis^againft 
&c.  And  the  laid  J.  B.  comes  and  pleads  that  he  is  not  tenant  **'^"*'*** 


againft  the  return  of  the  fheriff.     Upon  demurrer  it  was  ad-  was  pleaded, 
judg'd  for  the  plaintiff  to  be  no  plei,  and  that  the  plaintiff  and  upon  t^ 
might  have  execution  at  his  perih  Cro.  E.  872.  HilL  44  Eliz.  ^iSTSwyrf  ' 
Flud.  V.  Penington.  that  the 

plaintiff 
nay  uhjudffaent  or  rtpfyf  and  the  Coait  granted  the  (amc  accoidiaglr»  and  faid  that  tojftcinl  mmm 
temere  he  mmft  nfjf^  itd  not  takt  Jmlgmmt^    3  Kcb.  182.  Tiin.  25  Car.  t,  B.  R.  Sir  HcAty  Jour* 
ningam's  Cafe. 

4.  Where  the  non-tenure  was  without  difclaimerf  the  plain- 
tiff could  either  aver  his  writ,  or  take  judgment  at  his  elec« 
tion ;  for  if  the  demandant  would  take  upon  him,  that  the 
tenant  be  tenant  to  the  freehold,  he  might  put  it  in  judgment 
upon  that  writ,  and  the  entry  is  fuo  periculo  babeat  inde  execu* 
tionem*    G.  Hift.  C«B.  20i.  cap.  17.' 

[For  more  of  JMti«ttiuitf  in  general,  fee  jpsmttlunit  3[oiiitniam0»  and 

other  proper  Titles.] 


^^- 
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^mm 


(A)    Names  of  Men.    By  what  Name  he  {hall 

be  called.  Cis^i!) 


[  I.  TF  a  man  be  baptized  by  one  nqnu  and  confirmed  by  another  q^^  ^itt  2. 
^  name,  as  if  he  be  chriftened  by  the  name  of  Thomas,  a.— A  man 
^nd  confirmed  by  the  name  of  Francis,  he  fhall  be  named  """^^jj* 
in  a£lions  Francis  according  to  the  confirmation,  and  not  ac-  ^^cMiM 
cording  to  the  chriftian  name.     Pafch.  6  Jac.  B.  76.  and  names,  as 
there  faid  by  Coke  that  this  was  in  Judge  Gawdy's  Ciafe  ad-  f'"^  «''"' 

judged.]  <  rri?;l' 

f       f 

foch  «  manne^  was  €>r  chat  reafpa  If  eld  sa«ght»    Noy.  135.  Loyd'iCalc 

2.  B\/bop 
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2.  Bijhop  holds  deanry  in  commendam;  in  all  difjputes  con* 
cerning  lands  of  the  dean^  he  fhall  be  called  dean  and  not 
bifhop.  Lat.  235.  cites  Fitzh.  Trial  57,—- -So  where  a 
bifhop  holds  farfinage.    F.  N.  B.  50.  (I). 

(B)    What  are  di/iinSl  and  fcveral  Names* 

\Chriftian  Names]. 

Cre.  T.4SC.  ['•  P-^^^S  and  Peter  arc  all  one  name  of  baptifm ;  for  it  ap- 

Pafch.*i5,  *         ^  pears   b^  the  fiatutc  ne  quis  occafionetur  pro  morte 

i*c.**        *^^  reditu  Petri  Gaveflon,  and  by  the  chronicle  of  Holing- 

fliead  148.  that  fometimes  Gavefton  is  called  Piers  and  fome- 

times  Peter  in  the  fame  ftatute  and  the  fame  folio*  and  fo  that 

tlie  names  are  all  one,  tho'  it  was  objected  that  Petrus  is  the 

name  in  Latin,  and  Piers  in  French.  ]\lich.  i  j  Jac.  B.  R.  be* 

tween  Griffith  and  Middleton,  where  the  cafe  was  that  Piers 

Griffith  brought  audita  querela  againft   Middleton  upon  a 

ilatute  to  avoid  it,  and  defendant  pleaded  in  abatement  that 

he  was  outlaw'd  by  the  name  of  Peter  Griffith  at  the  fuit  of 

J.  S.  and  that  he  is  the  fame  perfon,  and  adjudged  a  good 

plea  for  the  reafon  afbreiaid.     Magna  Charu  2  d.  Part 

Eign46.] 

Cro.  J.4a5.      [2.  jfgnis  and  JnH  are  fevcral  names  of  baptifm,  and  not 

S.F.111S.C.  Q^^  „2jjjg      ^i^ij    j^  jjj^   g   ^   j^  Griffitli  and  Middlcton's 

Cafe,  agreed  per  Curiam.  Mich.  42,  43  Eliz.  B.  R.  between 
•  Cro.  E.  *  King  and  King,  adjudged  in  writ  of  error.  Dy.  10,  11 
776*  ftc   .^Uj.  279.  9,  between  Tirpin  and  Juxon.    H.  18  Eliz.  Rot. 

738] 


by  name  of    CalC.J 
Hedd  T.  Chalnor. 

S.  P.  Cro.  J.      [4.  Saunder  and  Alexander  zrt  not  diftinft  names  of  baptifm 
4*5«»»s.  .  jj^j  ^j^g  name  only;  for  ufually  Alexander  is  called  Saunder. 

Mich.  15  Jac.  fi,  R.  in  Griffith's  Cafe,  per  Monti^ue  faid» 

that  he  had  known  it  to  be  fo  adjudged.] 
t  59^  ]       [5*  I/aM  and  Sibel  ZT^   feveral  dijUind  names  of  baptifhi. 

I  Ain  II.  adjudged.] 
Cro.  J, 477.       [6.  Garrat  and  Gerard  are  all  one  name*    Camden's  Re- 
^^'  mains  71.  Verflegan  Pafcb.  16    lac.  B.  R.  bctwen  Travcrs 

and  Gerard  Malines  it  was  a  queUion.] 

[7.  And  fo  Gerald  is  all  one  name  with  thofe*    Camden  V 

Remains  71.] 

[8.  Randulphus  is  not  Latin  for  Randall^  but  they  are  divers 

names.     Dubitatur  M.  31,  32  Eliz.  B.  R.  between  Babingtoa 

mnd  Babington;  for  Ranulfbus  is  his  true  name.] 

S  9.    Bjtndulfbu$ 


s 

To.  Randulphus  and  Randoiplmi  is  not  one  n^mehvLtdiverTc,  Ko11R.27i« 
Mich.i3Ja.B.R.l  ^^:i^' 

[16.  Randolph  and  Ranulph  is  not  one  name  but  divers.  R0II.R.27U 
Mich.  13  Ja.  B.  R.  between  Lumlcy  and  Button  per  Curiam.]  Jj^JJ^^  "* 

-   [  1 1 .  Sir  John  Hathwaie  bound  himfelf  by  obligation  in  tliis    O-'v-^^ 
manner^  hoverint  univerji  me  *  Jean  Hathwaie  teneri  &c.  This    ^^.C^J^ 
is  a  good  obligation  ;  for  this  word  Jean,  fhall  be  taken  for  •  Cn>.  c. 
an  abbreviation  of  Johannem,  and  fo  one  and  the  fame  name.  4'^  ^ic^* 
Mich.  II  Car.  B.  R.  between  Downes  and  Hathwaie,   per  s^c^bf** 
Curiam,  adjudged  upon  a  fpecial  verdift.    Intratur  Hill.  1 1  name  of 
Car.  Rot.  195.]  ,  ^^r^^ 

-where  it  is  faid  that  the  bord  and  the  declaration  are  7«Af,  and  the  roll  is  y^as  and  Ibid.  418.  S. 
C.  and  it  is  there  faid,  tb^t  the  declaration  was  Johamut^  and  the  obligation  is  Joaem  without  any 
dafii  or  ftroke  oytr^  and  reported  in  both  places  to  be  adjudged  for  the  plaintiflil 

[12.  Tho*  James  and  Jacob  are  feveral  names,  yet  Jacobus 
is  Latin  for  both,  and  fhall  ferve  for  either  of  them.  Mich. 
14  Car.  B.  R.  between  Holland  and  Rigley,  per  Curiam  ad- 
judged :  where  it  was  afligned  for  error  that  where  the  writ  of 
fummons  was  returned  refponfio  Jacobi  B,  that  there  was  not 
any  fuchfheriiF  named  Jacobus,  yet  the  judgment  was  affirm* 
ed.  But  before,  in  the  record,  it  appears  that  his  name  was 
Jacob,  which  *  throughout  the  whole  cafe  is  Jacob,  and  Ja-  •Orig.(pcr 
cobus  is  James.    Intratur  Trin.  14  Car.  Rot-  629.]  tonttcaics.) 

(C)  Names  of  Dignity.    What  is,  and  how  to 

be  exprefs'd. 

t.  TN  quare  impedit,  it  was  adjudged  that  provoji^  abbot  and 
I-  prior  are  names  of  dignity,  quod  quare  of  provoji ;  for 
ttfeems  to  be  a  name  of  office^  as  parfon^  archdeacon  &c.  and 
yet  he  ought  to  be  named  by  this  name  when  any  thing  is 
in  demand  belonging  to  it.     Br.  Nofme,  pi.  25.  cites  24  E.  3. 

2.  *  Par  Jon  or  prieji  is  no  name  of  dignity ;  centra  of  knight  •  s.  P.  Br. 
Br.  Nofme,  pi.  12.  cites  11  H..4.  40.  Nofmcpi. 

•  -r   -T^  14.  cites  14 

H.  4.  7.  in  the  written  Book  $  contra  of  t  ^ke  or  earL 

^.  Vfz,^againJlJ.A.  late  wife  of  W.  A .  Earl  of  Arundel  \  S.P.becaufc 
this  is  as  if  he  had  faid  Counteis  ot  Arundel.  Br.  Mifnofmer,  ^l^^tVytvt 

pi.  62.  cites  2  H.  6.   10,  II.  (hecannoc 

be  late  wife 
of  W.  A.  Earl,  but  ihe  muft  be  coantefs,  unlefs  fpecial  matter  be  (hewn  to  the  contrary.  Br, 
Mofmes,  pi.  x*  cites  S.  C. 

4.  Pracipe  quod  reddat  to  J.  L.  knirht.  Fulthorp  faid,  he  is  A^-arw/hall 
lord  not  named  lord^  judgment  of  the  writ ;  and  becaufe  he  was  ^T^^^^^l 
no  duke  or  earle^  but  a  baron^  therefore  the  writ  was  a«rarded  naa^cof  ba- 
good,  and  fo  fee  that  *  knight  is  a  name  of  dignity,  and  ba-  [  597  ] 
ron  or  fucb  lord  not.    Br.  Nofme,  pi.  20.  cites  8  H.  6. 10.     ron;  for  it 
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h  no  n&me  of  ^patft  \fexjka!l  I*  nmmi  bugkt  ifhh*  ifogke,  w  effmn  if  ke  be  &•  fcmgfat  «l«e 
•ddttion  is  necefijurj,  zndyet  kejkali  Be  amtretd  in  ike  Exck^uer  as  «  hanm  when  ■Mimnii  m  flail 
come  CO  be  aflelfed.    Br.  Nofiney  pi.  6i.  citrs  %t  H.  6. 19. 

*  S.  P.  But  eftpan  or  gentleman  are  names  of  wvrJUp ;    per  KeVtOBy  which  Bcook  fiiys  feemi  fi» 
be  a  cme  difieicnce.    Br.  Nofiac,  pi.  33.  cicei  14  H.  6. 15. 

5.  Prebend  of  O.  jx  charged  with  am  Annuity  to  J.  N.  by 
prefcription,  and  the  faiAe  prebend  is  annexed  t9  the  precentwr 
ef  E.  and  yet  in  the  writ  of  annuity  itfuffices  to  name  bimprem 
bendary  and  not  precentor  \  for  by  the  prebend  he  is  chained  ^ 
per  June  and  Cott.  contra  per  rafion ;  and  if  it  was  appro- 
priated to  the  abbot,  the  abbot  fhall  be  fued  hj  name  of 
abbot ;  quod  futt  conceflum ;  for  it  is  a  name  of  digmty,  but 
none  fatd  that  a  precentor  is  a  name  of  dignity,    fir.  N6fme» 
pi.  32,  cites  14  H.  6.  14. 
^r  \\^^      ^*       feems  that  decrees  are  di^nlties^  as  duke^  earl^  knight^ 
gltViJaim  */erjeantat  law  &c.  for  their  writ  of  ferjeant  isftatum  &  gra- 
in i't/a/e,     dum  fervientis  ad  legem  fufceptur.    Br.  Nofme,  pL  33.  cites 

hitnaticinf  14  H.  6.  IC. 

/rtf,  and  ^  ** 

the  State  of  a  nan  if  u  gentleman,   elqiiire,  yeoman,  widow,  fing^  woman  Ire.  and  the  art  dr 

craft  of  a  man  ia  his  myHciy.    lbid>        ■■  |[  Grig.  (Giee).— *  S.  P.  Br.  Nofine,  pL  5.  citm 

35  H.  6.  55, 

7.  Tn  trefpafs  defendant  faid  that  he  was  warden  of  Guild* 

Hall  of  London  the  dajr  of  the  writ  purchafed,  not  named  &c. 

Judgment  of  the  writ,  &  non  allocatur ;  becaufe  it  vi  not  a 

name  of  dignity.    Br.  Nofme,  pi.  21.  cites  19  H.  6.  65. 

•  |.  P-  Br.       8.  Bill  of  premunire  againjl  J.  C.  Clerk^  he  pleaded  to  the 

pi.  8*  cites*    ^'^'>    becaufe  be  was  an  archdeacon  not  named  archdeacon, 

33  U.  6.9.  judgment  of  the  Bill,  ic  non  allocatur ;  for  it  is  *  not  a  name 

of  dignity.    Br.  Nofme,  pi.  4*  cites  27  H.  6.  5.  and  P.  25  £. 

3-  41. 

9.  Mifter  and  doRor  are  not  names  of  dignity.    Br.  Nofme, 

pi.  5.  cites  35  H.  6.  55. 

10.  Dean  is  a  name  of  dignity,  per  Chocke  J.  contra  per 
Danby  Ch.  J.  and  that  it  luffices  to  name  him  clerk.     Br. 

Nofme,  pi.  43.  cites  5  E.  4.  106. And  it  is  noted  there 

in  the   margin,  that  17  H.  6.  is,  that  dean  is  no  name  of 
dignity.     Ibid. 

1 1 .  Supremum  caput  Ecclejia  AngUcana  was  omitted  in  the  writ 
offummons  of  parliament  by  ^een  Mary ;  rcfolvcd  by  all  the 
judges  of  England  that  the  writ  was  good  ;  for  it  was  not  part 
of  the  name  of  the  ^ueen^  but  only  an  addition.  The  word 
Kex  compreliends  all  the  attributes  and  dignities  of  the  King ; 
and  the  King  was  defenfor  fidei  in  his  kingdom  before  the  faid 
flatute,  as  appears  by  the  faid  ftatute.  Jenk.  209.  pi.  42.  cites 
I  Mar.  Dyer  98. 

12.  In  a  writ  brought  the  prxcipe  was  Edwardo  domino 
Windjor  de  London  miiitiy  and  oecaule  the  word  miles  was  put 

X>al.27.pL8  after  his  name  of  dignity  the  writ  abated.  Mo.  pi.  77. 22  Hill. 
3  Eliz.  Lord  Windfor's  Cafe. 

13.  A 
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13.  A  comflaiffion  was  direAed  Thorns  dcmino  PaiuJfttf  & 
«/m  txaminand^  tejles  t^c.  Sir  William  Cecil  knight  lord 
Burkigh  and  great  treafurcr  of  England  faid»  this  is  not  well 
direSed;  for  he  is  not  Id.  Pawlett,  but  the  direfbion  fhould 
be  dBtnino  l%onut  Pawlett^  and  not  Thomas  domino  Pawletr^ 
which  in  time  to  come  may  be  queftioned  what  Pawlett  is  in« 
tended ;  and  the  clerks  were  commanded  to  amend  this  di« 
redion.    Sav.  56  pi.  120. 

14.  AdukCf  marauefs^  earl,  vifcount  maybefuedby  the  f aid 
names  and  a  baron  by  the  name  of  dotfiinus^  not  by  the  name  of 
baron;  for  there  are  barons  of  London,  barons  of  the  Cinque 
Ports,  and  barons  of  the  Exchequer.  Judge^  .bt/hop,  baronet ^ 
knt^bt^  are  all  names  of  dignity  ;  writs  bi'ought  for  them  or 
againft  them  ought  to  name  them  foitfa  duke,  marq  /  {sfr. 

be  a  knightf*  it  is  fufficient  to  name  htm  duke   &c.     For  this  ^ 

greater  dignity  comprehends  in  it  the  knight.     A  grant  made  to  [  59^  ] 

tiiem  ought  to  be  by  thefe  names  of  dignity ;  for  the  dignity 

is  parcel  of  their  names.     The  name  Kingfurmounts  all  addi^ 

tions.     In  the  King's  grants,  his  chriftian  name  with  the  word 

King,  is  fuiEcient.    Jenk.  209.  pi.  42.  cites  9  Co.  47.  the 

Earl  of  Shrewlbury's  Cafe. 

15.  As  the  cafe  was  fiated  upon  the  pleadings  inC.  B:  it  izMod-iSs, 
appeared  that  a  grant  was  made  to  an  efquire  by  the  name  of  1^7*  ^'  ^^ 

-  knight,  whereupon  judgment  was  there  given  that  the  grant  ^p  p^^ ' 
was  void  f  and  error  being  brought  in  B.  R.  it  was  faid  by  knigktisa 
Holt  Ch.  J.  That  a  man  who  was  reputed  a  knight,  but  in  "fwf  of 
truth  is  not  fo  cannot  take  any  thing  by  way  of  grant  by  the  ^'g"»*y  *"** 

__^        ri      ••--.      r      ri_  •'^-       °»j''-r''»        ^i»        ^  parcel  of  * 

name  of  knight ;  for  luch  grant  is  void,  it  being  a  thing  in  re-  man's  name 
p^tation»  without  any  colourable  ground  for  it;  but  z  grant  »  much  as 
to  a  duke's  eldeji  Jon  by  the  name  of  a  marquefsy  or  to  the  eldeft  Jj^'J^**"^*** 
Jon  of  a  mar^uefi  by  the  name  of  an  earl  (et  lie  de  fimilibus)  Saik!  c6i. 
would  be  good,  becaufe  of  the  common  a/r/(/y  of  England,  SpC. 
and  their  places  in  heraldry  ;   but  Rokcfby  J.  contra.     But  by 
the  three  other  judges  thejudgment  was  affirmed  ;  and  there- 
upon a  writ  of  error  was  brought  in  parliament,  where  this 
judgment  was  reverfed  ;  for  in  truth  it  was  only  a  miftake  of 
the  pleader,  the  grantee  being  a  knight  at  the  time  of  the  grant 
made.    Carth.  440.  Hill.  9  W.  3.  B.  R.  the  King  v.  the  bt« 
ihop  of  Chefter,  als.  Sir  William  Theackftone's  Cafe. 

16.  An  indiUment  was  preferred  againft  two  chairmen /or  a 
battery  upon  Thomas  lord  marquefs  of  Carmarthen,  [eldeji Jon  of 
the  duke  of  Leeds'^  who  was  called  up  to  the  houfe  of  lords  by  the 
name  of  lord  OJborn  ;  and  it  was  held  by  the  Ch.  J.  that  there 
was  no  luch  perfon,  or  at  leaft  the  duke  of  Leeds  was  the 
perfon,  and  not  the  profecutor.  So  complaint  was  made  in 
the  Houfe  of  Lords  againft  the  marquefs  of  Carmarthen  for 
breach  of  privilege,  and  the  houfe  faid  there  was  no  fuch  per- 
fon: the  defendants  were  acquitted.  2  Salk.  451.  Marquefs 
of  Carmarthen's  Cafe. 

17.    So 


I 

59$  0otmt»  [or  Bwmen.] 

I  J.  So  one  was  Indited  at  the  Old  BiWj  for  ftatUng  thegiojA 
§f  tie  earl  of  Rngfton^  who  was  the  eUeftfon  of  the  marfMe/s  ^ 
Dorebefter^  and  thf  defendant  was  aoamttod  by  the  opinion  o^ 
all  the  judges ;  for  he  was  only  Mr.  rierpoint.     t  Salk.  451.  ' 

i8.  Names  of  dignity  tfrr  marks  ofilftinffion  impojkd  by  pmh^ 
lie  authority ;  and  they  always  make  the  very  name  of  the  perfom  to 
whom  they  are  given;  and  they  are  of  twofirts^  cither  of 
fuch  marks  of  diiUnftion  as  exclude  the  fumame,  fo  that  the 
^  perfon  may  not  feem  to  be  of  any  common  family,  and  fuch , 
are  names  of  eark,  dukes  &c.  that  exclude  tbetrhrteames^  and 
by  them  the  parties  mull  plead  and  be  impkaded ;  otherwttb 
the  writ  abates.  Secondly,  they  are  fuch  marks  of  diftinftkm 
as  are*  always  impofed  bv  iht  fupreme  power,  and  are  parcel 
of  the  name  itfeU,  but  do  not  ezdude  the  fumamc,  fuch  as 
knight, '  baronet,  banneret  &c,    G.  HifL  C.  B«  1 90. 

[For  snore  of  MbatBJvt  Mxm\  m  general,  fee  ghiicunnc,  mu 
Iton,  6 mit,  ^^totacfy  and  other  proper  Titles.] 
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